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TURNER  V.  NEWPORT  (I). 

(2  PhilUpfl,  14—18;  S.  C.  1  Coop.  temp.  Cott.  147;  revsg.  14  Sim.  32.) 

Part  of  a  testator's  residuary  estate  consisted  of  a  bond  debt,  which, 
owing  to  the  insolvency  of  the  debtor's  estate,  was  not  recovered  until 
many  years  after  the  testator's  death,  when  the  gross  sum  recovered  in 
respect  of  principal  and  interest  did  not  equal  the  amount  of  the  original 
debt :  Held  that  as  between  the  tenant  for  life  of  the  residue  and  those  in 
remainder,  the  former  was  not  entitled  to  receive  what  had  actually  been 
recovered  in  respect  of  interest,  but  only  the  amount  of  interest  at  4  per 
cent  on  the  sum  which  the  bond  would  have  realised  if  the  debtor's  estate 
had  been  administered  at  the  end  of  a  year  after  the  testator's  death. 

This  was  a  suit  for  the  administration  of  the  estate  of  Lady 
Page  Turner,  who  died  in  the  year  1828,  having  by  her  will 
bequeathed  her  residuary  estate  to  trustees  in  trust  for  Lady 
Barron,  who  was  a  defendant,  for  life,  and  after  her  death  for 
several  other  persons,  some  of  whom  were  the  plaintififs.  Part  of 
the  residuary  estate  consisted  of  a  bond  executed  in  181S  by  one 
Howell  in  the  penal  sum  of  11,985{.  16«.,  for  securing  payment  of 
5,992/.  188.  and  interest  at  6  per  cent.  Howell  died  in  the  year 
1819,  and  his  estate,  which  was  insolvent,  was  administered  by  the 
Ck)urt  in  a  suit  of  Cooke  v.  Oswin,  but  his  assets,  owing  to  difficulties 
which  occurred  in  realising  them,  were  not  distributed  until  the 
year  1838,  when  they  were  divided  rateably  between  the  different 


(1)  Cox  V.  Cox  (1869)  L.  R.  8  Eq. 
343,  38  L.  J.  Ch.  569 ;  In  re  DuJce  of 
Cleveland's  Estate  [1895]  2  CL  542,  65 
L.  J.  Ch.  29,  73  L.  T.  313;  In  re  Bird 
[1901]  1  Ch.  916,  70  L.  J.  Ch.  514,  84 
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585,  90  L.  T.  825,  O.A. ;  In  re  Taylor's 
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Turner      creditors  who  had  proved,  and  the  sum  of  3,348J.  17«.  6d.  was  paid 

Newport.     *o  Lady  Barron   as  personal  'representative  of  the  testatrix,   in 

respect  of  the  sum  of  11,985Z.  16«.,  the  penalty  of  the  bond,  the 

principal  and  interest  due  thereon  having  a  few  months  before 

reached  that  amount. 

By  the  decree  in  the  present  suit,  the  Master  was  directed  in 
taking  an  account  of  the  monies  which  had  come  to  the  hands  of 
Lady  Barron  as  personal  representative,  to  distinguish  principal 
from  interest. 

The  Master  in  his  report,  dated  the  2nd  of  November,  1848, 
included  among  the  sums  with  which  he  charged  Lady  Barron  in 
[  *16  ]  respect  of  interest,  the  sum  of  l,005i.  *as  being  the  proportion  of 
the  whole  dividend  received  by  her  from  Howell's  estate,  which 
was  attributable  to  the  amount  of  interest  upon  the  bond  from  the 
death  of  the  testatrix  to  the  time  when  the  principal  and  interest 
amounted  to  the  penalty;  and  the  remainder  of  that  dividend, 
being  attributable  to  the  amount  of  the  principal  debt  and  interest 
accrued  previous  to  the  death  of  the  testatrix,  he  included  among 
the  sums  with  which  he  charged  Lady  Barron  in  respect  of  the 
capital  of  the  testatrix's  estate. 

To  that  part  of  the  report  the  plaintiffs  took  exceptions,  upon 
the  argument  of  which  and  the  hearing  of  the  cause  for  further 
directions  the  Vice-Chancbllor  of  England  made  an  order,  allow- 
ing the  exceptions  and  declaring  that  the  whole  of  the  sum  of 
8,848Z.  lis.  6d.  received  from  the  estate  of  Howell  was  part  of  the 
capital  of  the  testatrix's  estate. 

Lady  Barron,  as  tenant  for  life,  appealed  from  that  part  of  the 
order,  and  the  directions  consequent  upon  it.  And  the  appeal  now 
coming  on  to  be  heard, 

Thb  Lord  Chancellor,  on  the  above  facts  being  opened,  said : 

As  to  the  exceptions,  I  do  not  see  how  it  can  be  said  that  the 
Master  has  done  wrong ;  he  was  directed  to  distinguish  principal 
from  interest,  and  he  has  done  so.  The  proof  consisted  partly  of 
principal  and  partly  of  interest,  and  he  has  taken  the  proportional 
parts  of  the  dividend.  He  then  goes  on  to  say,  that  he  had  been 
^sked  to  allow  the  1,0052.  to  Lady  Barron,  but  that  he  had  declined 
to  do  BO,  because  he  was  not  authorized  by  the  decree  to  adjudicate 
upon  the  rights  of  the  parties ;  in  which  he  was  quite  right. 

Mr,    Kenyan    Parker^    and    Mr.  Fleming  appeared    for  the 
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appellant,  and  contended  that  she  ought  to  be  ^allowed  in  her  Tornbb 

accotmts  the  whole  of  the  sum  of  1,005Z.,  which  the  Master  had  nrwport. 

found  to  have  been  received  in  respect  of  interest  accrued  since  the  [  •*€  ] 
testatrix's  death. 

Mr,  James  Parker  and  Mr.  Freeling  for  the  plaintiffs,  argued 
in  support  of  the  view  taken  by  the  Yice-Chancellor  ;  contending, 
that  as  the  sum  recovered  did  not  amount  to  the  principal  of  the 
debt,  it  was  to  be  dealt  with  in  the  same  way  as  an  ordinary 
reversionary  interest,  not  falling  in  until  some  years  after  the 
testatrix's  death,  and  in  respect  of  which,  as  it  yielded  no  interest 
until  it  came  into  possession,  the  tenant  for  life  could  not  claim 
any:  Crawley  v.  CranUy  {i). 

The  Lord  Chancellor  : 

Do  you  contend  for  it,  as  a  general  proposition,  that  a  tenant  for 
life  who  is  entitled  to  the  income  of  the  residue  in  its  converted 
state,  is  to  get  nothing  until  the  property  is  converted  ?  All  that 
the  Court  does  is,  to  take  care  that  the  tenant  for  life  does  not  get 
too  much.  In  this  case,  the  debt  forms  only  part  of  the  estate, 
but  the  principle  is  the  same  as  if  it  constituted  the  whole. 

Mr.  Parry y  for  one  of  the  defendants  (a  child  of  Lady  Barron) 
who  was  in  the  same  interest  with  the  plaintiffs,  suggested  a  middle 
course  between  the  two  that  had  been  so  contended  for,  namely,  a 
reference  to  the  Master  to  ascertain  the  value  of  the  bond  at  the 
expiration  of  a  year  after  the  testatrix's  death,  having  regard  to  the 
time  when,  and  the  amount  at  which  it  was  ultimately  realised ; 
and  that  the  tenant  for  life  should  be  allowed  such  part  of  the 
8,848^  17<r.  6d.  as  should  be  equal  to  the  amount  of  interest  at 
4  per  cent.  *on  such  valuation  from  that  period,  until  the  year  [  •17  ] 
1838,  when  the  debt  was  realized. 

Mr.  Kenyan  Parker  having,  on  the  part  of  his  clients,  expressed 
himself  satisfied  with  that, 

The  Lord  Chancellor  said: 

This  case,  though  certainly  peculiar  in  its  circumstances,  appears 
to  me  to  be  governed  by  one  of  the  most  ordinary  principles  in 
the  administration  of  assets.      A  portion  of  the  testatrix's  estate 

(1)  40  R.  R.  170  (7  Sim.  427). 

1—2 
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TuBNER  consisted  of  a  debt.  The  debtor's  estate  was  insolvent,  and,  for  several 
NKwronT.  years  after  the  death  of  the  testatrix,  nothing  was  recovered,  either 
in  the  shape  of  principal  or  interest.  At  length  a  sum  is  realized  ; 
and  then,  when  the  question  arises  what  part  of  it  is,  as  between 
the  parties,  to  be  considered  as  principal,  the  tenant  for  life  is  told, 
that,  because  the  gross  sum  recovered  is  less  than  the  amount 
of  the  original  debt,  she  is  to  have  nothing.  Such  a  proposition 
is  contrary  to  the  plainest  principles  of  justice,  particularly  when 
it  is  considered  that  the  Court  itself  has  restrained  her  from  getting 
in  the  debt  sooner,  in  the  hope  that  more  might  be  ultimately 
recovered.  But  the  other  proposition  is  equally  untenable  —  that 
she  is  entitled  to  the  whole  of  what  has  been  recovered  in  respect 
of  interest  since  the  testatrix's  death.  For,  besides  that  there  is 
nothing  in  the  will  to  entitle  the  tenant  for  life  to  the  interest  of 
the  residue  in  its  actual  state  of  investment  at  the  death  of  the 
testatrix,  the  circumstances  of  the  estate  out  of  which  this  debt 
was  to  be  paid,  may  have  been  such  as  to  make  such  a  proposition 
doubly  unfair  towards  the  parties  interested  in  the  capital. 
Suppose,  for  instance,  that  if,  while  interest  was  accruing  upon 
the  debts,  the  fund  for  payment  of  them  was  producing  no  interest 
at  all,  or  a  lower  rate  of  interest,  it  is  obvious  that  the  longer- the 
[  *18  ]  recovery  of  the  *debts  was  protracted,  the  more  those  parties 
would  be  prejudiced  ;  for  the  proportion  of  the  fund  which  would 
be  ultimately  attributable  to  the  capital  of  the  debts  would  be 
continually  diminishinpr. 

I  think,  therefore,  that  the  proper  course  is  that  suggested  by 
Air.  Pan-y — viz.  to  ascertain  what  the  bond  would  have  realized  if 
the  debtor*s  estate  had  been  administered  at  the  expiration  of  a 
year  after  the  testatrix's  death,  and  to  allow  the  tenant  for  life 
interest  at  4  per  cent,  on  that  amount.  I  have  not  the  means, 
without  knowing  more  of  the  history  of  the  debtor's  estate  than  I 
do,  of  determining  what  that  amount  is ;  but  the  Master,  who 
knows  all  the  history  of  that  estate,  will  have  no  difficulty  in 
prosecuting  the  inquiry,  and  coming  to  a  conclusion  upon  it. 

The  order,  therefore,  which  I  shall  make,  will  be  to  discharge  so 
much  of  the  Vicb-Chancellok's  order  as  is  the  subject  of  the 
appeal,  neither  to  allow  nor  disallow  the  exceptions,  but  to  refer  it 
back  to  the  Master  to  make  the  inquiry  that  I  have  mentioned. 

Order. — Refer  it  back  to  the  Master,  to  inquire  and  state  what 
the  value  of  the  bond  was  at  the  end  of  the  year  from  the  death  of 
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the  testatrix,  and  to  calculate  interest  thereon  at  4  per  cent,  to  the      Turner 
date  of  his  report.      This  appeal  to  stand  over,  and  costs  reserved     niswpobt. 
till  the  Master  shall  have  made  his  report. — Beg.  Lib.  1845,  B.  f. 
1686. 


NOKES  V.  SEPPINGS.  is^e. 

(2  Phillips,  19—22;  S.  C.  1  Coop.  temp.  Cott  194.)  JL. 

A  trustee  charged  with  misapplication  of  trust  monies  admitted  bj'^  his    cottknuam 
answer  that  he  had  misapplied  three  sums,  and  set  forth  a  debtor  and  l,c, 

creditor  account,  in  which  he  credited  himself  with,  amongst  others,  those  [19  1 

three  sums,  and  also  with  a  fourth  sum  wliich  was  equally  inadmissible,  but 
which  turned  the  balance  of  the  account  in  his  favour.  On  a  motion  for 
payiiient  of  the  three  sums  into  Court :  Held  that  the  plaintiff,  not  having 
in  his  motion  challenged  the  fourth  sum,  the  motion  could  only  be  granted 
to  the  extent  to  which  the  answer  admitted  a  balance  after  striking  those 
three  items  out  of  the  discharge. 

The  plaintiff  had,  by  an  indenture,  conveyed  and  assigned  certain 
real  estates  and  farming  stock  to  the  defendant  Seppings,  on  trust 
to  cultivate  and  manage  the  estates,  and  out  of  the  profits  to  pay 
certain  mortgage  debts,  one  of  which  was  due  to  himself,  and 
subject  thereto  in  trust  for  the  plaintiff. 

The  bill  was  filed  for  the  execution  of  the  trusts  of  thai  indenture 
and  an  account ;  an<f,  among  other  things,  it  charged  the  defen- 
dant with  having  applied  three  sums  of  the  monies  received  by 
him,  amounting  in  the  whole  to  1,326/.  Ss.  4ef.,  to  purposes  not 
warranted  by  the  trusts. 

The  defendant,  by  his  answer,  admitted  the  alleged  misappro- 
priations; but  stated,  in  justification  of  them,  that  the  plainti 
had,  contrary  to  the  stipulations  of  the  deed,  resumed  possession  of 
some  of  the  farms  on  the  estate,  and  had  carried  away  and  sold 
some  of  the  crops  raised  thereon  by  the  defendant,  without 
accounting  for  the  proceeds ;  and,  in  the  schedule  to  his  answer, 
he  set  forth  a  debtor  and  creditor  account,  in  which  were  included, 
among  other  items  of  discharge,  the  three  sums  above  mentioned, 
and  also  another  sum  of  274/.,  which  he  claimed  to  retain  for  com- 
mission and  personal  trouble,  by  means  of  which  last  item  he 
made  it  appear  that  there*  was  a  balance  of  that  amount  in  his 
favour. 

Upon  that  answer  the  plaintiff  moved  before  the  Vice-Chancellor 
of  England  for  payment  into  Court  of  the  three  sums  above 
mentioned,  which  his  Honour  ordered  accordingly. 

Mr.  James  Parker  and  Mr.  Smythe  now  moved,  on  behalf  of        T  ^o  ] 
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NoKBs  SeppingB,  to  discharge  or  vary  that  order,  on  the  ground,  first,  that 
Skppinos.  the  plaintiff  was  not  entitled  to  this  summary  relief  for  a  breach  of 
trust,  which,  it  appeared  from  the  answer,  he  had  himself  provoked 
by  a  breach  of  contract  on  his  part ;  and,  secondly,  that  there  was 
no  admission  in  the  answer  that  he  had  a  balance  in  hand  to  the 
amount  of  these  sums.  They  said  that,  with  reference  to  that 
objection,  the  Vicb-Chancbllor  had  considered  an  application  for 
payment  of  specific  items,  respecting  which  there  was  an  admitted 
breach  of  trust,  as  distinguishable  from  a  motion  for  payment  of  a 
gross  balance;  but  they  insisted  that,  in  whatever  shape  the  motion 
was  put,  a  defendant  could  never  be  liable  to  pay  in  more  than  he 
admitted  having  in  hand. 

Mr,  Walker  and  Mr,  Rogers,  contrhy  said,  that  where  an 
answer  distinctly  admitted  a  misapplication  of  trust  monies,  as  to 
which  there  could  be  no  contest  in  the  cause,  they  would  be  ordered 
to  be  paid  into  Court,  notwithstanding  there  might  be  collateral 
matters  in  dispute  between  the  parties.  And  that,  as  to  the  274/. 
for  personal  trouble,  the  claim  was  not  only  unwarranted  by  the 
terms  of  the  trust,  but  impliedly  excluded  by  them  :  and  that  it 
did  not  follow,  because  they  had  not  expressly  impeached  that 
item  by  their  motion,  that  it  was  to  be  treated  as  a  valid  claim.  If, 
indeed,  they  had  asked  for  payment  of  this  as  well  as  of  the  other 
sums,  it  might  have  been  said  that  they  were  asking  for  more  than 
the  defendant  admitted  to  be  in  hand.  But  they  had  moved  only 
for  the  sums  in  question,  on  the  assumption  that  an  item  which 
was  clearly  inadmissible  for  the  purpose  of  discharge  would  not  be 
allowed  to  stand  in  their  way. 

Mr,  f/.  Parker,  in  reply. 

L  21  ]        The  Lord  Chancellor  : 

On  the  main  point  I  agree  with  the  Vicb-Chancbllor,  that  the 
circumstances  relied  on  by  the  defendant  as  an  excuse  for  having 
departed  from  the  provisions  of  the  trust  deed  are  no  answer  to  the 
motion.  There  is  a  clear  admission  that  he  has  applied  certain 
sums  to  purposes  not  warranted  by  the  trust.  But  he  says  he  was 
justified  in  doing  so,  because  the  plaintiff  had  violated  his  contract. 
That  may  or  may  not  be  matter  of  account  between  the  parties  at 
the  hearing.  If  the  statements  of  the  answer  are  correct,  it  will 
be  matter  of  account ;  but  it  furnishes  no  excuse  for  misapplying 
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the  moneys  which  may  come  to  his  hands  in  the  mean  time.  It  is 
clear,  therefore,  that  the  money  which  had  been  so  misapplied 
could  not  be  allowed  to  remain  in  the  hands  of  the  defendant;. 

On  the  other  point,  however,  I  am  as  clearly  of  opinion  that  the 
Vice-chancellor's  order  is  erroneous.  The  defendant,  the  account- 
ing party,  alleges  a  claim  against  the  trust  estate  for  his  personal 
trouble,  and  he  has  inserted  the  amount  of  that  claim  as  an  item 
of  discharge  in  his  account.  The  order  of  the  Vice-Chancellor 
was  for  the  payment  into  Court  of  a  particular  sum,  on  the  ground 
that  certain  items  in  the  discharge,  amounting  to  that  sum,  and 
which  were  the  only  items  mentioned  in  the  notice  of  motion,  were 
to  be  disallowed.  But  the  effect  of  disallowance  is  only  to  deprive 
the  defendant  of  the  benefit  of  so  much  in  his  discharge :  it  is  clear, 
therefore,  that  it  must  be  seen  what  effect  that  disallowance  has 
upon  the  balance. 

It  is  said  on  one  side  that  the  Vicb-Chanoellor,  in  making  the 
order  whic^h  he  did,  considered  the  defendant  not  to  be  entitled 
to  retain  the  2742.  That  is  disputed  on  the  other  side;  but  however 
that  may  be,  I  *conceive  that  he  could  not  properly  enter  into  the 
question  of  the  allowance  or  disallowance  of  that  item ;  for  it  was 
not  challenged  by  the  motion.  The  plaintiff  might  have  moved 
for  that  item  as  well  as  for  the  others :  and  he  may  still  do  so  by 
another  motion ;  but  I  am  clearly  of  opinion  that,  upon  the  motion 
actually  made,  it  must  be  taken  that  the  defendant  is  entitled  to 
retain  the  274Z. ;  and  consequently  that  the  order  ought  to  have 
been  only  for  the  balance  of  his  account  after  striking  out  of  the 
discharge  the  items  specified  in  the  motion,  and  that  it  must  be 
varied  accordingly. 

On  the  understanding  that  the  latter  point  was  raised  before  the 
Vice-Chancellor,  I  give  no  costs :  otherwise  I  should  have  given 
the  respondent  the  costs  of  this  motion. 


NOKES 
r. 

SsppiNas 


[♦22  J 


COLUMBINE  V.  CHICHESTER  and  Others. 

(2  Phillips,  27—29.) 

The  defendant's  incapacity  to  specifically  perform  his  contract  is  a 
defence  to  a  suit  for  specific  performance. 

Thb  bill  in  this  case  was  filed  against  the  members  of  the 
provisional  committee  and  some  other  members  of  a  Company  pro- 
visionally  registered  under  the  name    of 


The   Direct    Exeter 


1846. 
July  29. 

Shadwbll, 
V.-C. 

On  Appeal. 

Lord 

Gotten  HAM, 

L.C. 

[27] 
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GoLUMBtKs  Bail  way  Company/'  praying  the  specific  performance  of  an  agree- 
CuioHRSTER.  ^^^^  alleged  to  have  been  entered  into  by  the  provisional  committee 
with  the  plaintiff,  purporting  to  be  an  agreement  on  behalf  of  the 
Company  to  pay  to  the  plaintiff,  who  was  a  solicitor,  and  the 
original  promoter  of  the  undertaking,  the  sum  of  8122.,  and  to 
deliver  to  him  scrip  certificate  for  1,000  shares  of  61.  each,  on 
which  a  deposit  of  IZ.  Is.  6d.  should  have  been  paid,  and  to  pay 
him  the  sum  of  812/.  as  a  remuneration  for  services  performed  by 
him  in  advertising  the  project,  collecting  information  as  to  the 
responsibility  of  parties  applying  for  shares,  and  in  other  matters 
preliminary  to  the  formation  of  the  Company. 

The  Vice-Chancbllor  of  England  having  overruled  a  general 
demurrer  to  the  bill,  the  defendants  appealed. 

Among  many  other  points  taken  by  the  appellant's  counsel  in 

[  28  ]        the  argument,  they  [observed  that]  the  bill  alleged  that  the  number 

of  applications  for  shares  had  exceeded  the  number  of  shares  in  the 

concern:  from  which,  they  contended,  it  was  to  be  inferred  that  all 

the  shares  had  been  actually  allotted. 

Mr.  J.  Parker,  for  the  respondent,  being  called  on  by  the  Lord 
Chancellor  for  an  answer  to  the  latter  objection,  submitted  thai 
it  was  to  be  presumed  that  the  committee  had  retained  a  sufficient 
quantity  of  scrip  to  enable  them  to  fulfil  their  contract :  if  they 
had  not,  it  might  be  matter  of  defence  by  answer  or  plea,  but  that 
it  was  not  open  to  them  to  suggest  it  on  the  argument  of  a 
demurrer.     *     *     * 

The  Lord  Chancellor  : 

The  presumption  is  always  against  the  pleader,  because  the 
plaintiff  is  presumed  to  state  his  case  in  the  most  favourable  way 
for  himself,  and,  therefore,  if  he  has  left  any  thing  material  to  his 
t  ♦29  ]  case  in  doubt,  it  is  assumed  *to  be  in  favour  of  the  other  party. 
Now  you  call  on  the  Court  to  compel  the  defendants  to  do  a  certain 
thing,  and  instead  of  alleging  that  they  can  do  it,  you  state  that 
which  leads  to  the  inference,  that  they  cannot,  for  you  say  more 
shares  were  applied  for  than  there  were  shares  to  allot.  How 
is  the  Court  in  such  a  case  to  decree  specific  performance  ?  Are 
the  defendants  to  be  ordered  to  buy  scrip,  or  to  create  fictitious 
scrip  for  the  purpose  ?  It  is  said,  that  the  Master  of  the  Bolls 
has  in  one  case  refused  to  decree  specific  performance  of  a  contract 
for  the  sale  of  scrip.      It  is  not  necessary,  however,  that  I  should 
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express  any  opinion  on  that  point,  for  this  bill  does  not  contain  Columbtnjc 
allegation  enough  to  raise  it.  I  think,  for  the  reason  I  have  chiohesteb. 
mentioned,  that  the  demurrer  ought  to  have  been  allowed. 

Mr.  Parker  asked  leave  to  amend. 

The  Lord  Chancellor: 

It  is  not  a  case  for  that :  you  may  file  another  bill. 

Mr.  Stuart,  Mr.  Bacon,  and  Mr.  Hetherington  appeared   for 
the  appellants. 


1846. 

JiUjf  so. 


EDWARDS  V.  ABREY. 

(2  Phillips,  37—39;  S.  C.  2  Coop.  temp.  Cott.  177 ;  15  L.  J.  Ch.  404;  10  Jur.  650.) 

[See  the  report  of  this  case  in  76  R.  R.  46  taken  from  2  Coop,    cottbnham, 
temp.  Cott.  177,  where  the  judgment  is  reported  more  fully  than  in         ^^• 
2  Phillips.] 


Lord 


[87] 


GURNEY  V.  SEPPINQ8. 

(2  Phillips,  40—43 ;  S.  C.  1  Coop.  temp.  Cott.  12 ;  15  L.  J.  Oh.  385.) 

S.,  in  consideration  of  a  loan  of  10,000/.  from  G.,  assigned  to  the  latter 
two  mortgages  which  he  held  upon  an  estate  belonging  to  N.,  and  executed 
another  mortgage  of  an  estate  of  his  own  by  way  of  further  security. 
Afterwards,  on  N.*b  mortgage  debts  becoming  due,  S.  brought  an  action 
against  him  on  the  covenants  in  his  mortgage  deeds,  which  G.  filed  a  bill 
to  restrain.  On  a  motion  before  the  Lord  Chancellor  to  discharge  an 
injunction  which  had  been  gi*anted  by  the  Vice- Chancellor  :  Held,  that  Cottenham, 


1845. 
Dec.  4. 

Shad^vkll, 
V.-C. 

On  Appeal. 

1846. 

Jvly  7. 

liOrd 


it  ought  not  to  have  been  granted,  except  upon  the  terms  of  the  plaintiff 
reconveying  S.'s  mortgage  and  releasing  him  from  his  mortgage  debt,  and 
the  plaintiff  now  declining  these  terms,  and  S.  undertaking  that  the  sum  to 
be  recovered  in  the  action  should  be  paid  to  the  plaintiff,  the  injunction 
was  dissolved. 

In  the  month  of  January,  1845,  the  plaintiffs,  who  were  bankers 
at  Norwich,  advanced  to  the  defendant  Seppings  10,000Z.,  and,  to 
secure  the  repayment  thereof,  with  interest,  Seppings  assigned  to 
them  two  mortgages  for  5,0002.  each,  upon  the  estate  of  the 
defendant  Nokes,  and  also  executed  to  them  a  mortgage  upon  an 
estate  of  his  own  by  way  of  further  security. 

In  the  month  of  October,  1845,  the  time  for  payment  prescribed 
by  the  two  indentures  of  mortgage  from  Nokes  to  Seppings  having 
expired,  Seppings  brought  an  action  against  Nokes  upon  the 
covenants  for  payment  contained  in  those  indentures ;  whereupon 
the  plaintiffs  filed  this  bill  charging  that  both  Seppings  and  Nokes 


L.c. 

[40] 
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GuBNKT  were  in  embarrassed  cireumBtances ;  that  the  plaintiffs  disapproved 
Seppinos.  of  the  action,  as  likely  to  prejudice  their  security;  and  that,  if 
Seppings  should  be  allowed  to  recover  payment  of  the  amount  for 
which  the  action  was  brought,  it  would  be  utterly  lost  to  the 
plaintiffs;  and  praying  that  Seppings  might  be  restrained  from 
prosecuting  that  action,  and  from  commencing  any  other  action 
against  Nokes  for  recovery  of  the  two  mortgage  debts  of  5,000Z., 
except  by  the  authority  and  consent  of  the  plaintiffs,  so  long  as 
their  mortgage  debt  of  10,000Z.  should  remain  due ;  and  that  Nokes 
might,  during  such  period,  be  restrained  from  paying  over  the 
mortgage  debts  of  5,000Z.,  or  the  interest  thereof,  to  Seppings,  or 
any  other  person  than  the  plaintiffs. 
[  <1  ]  The  plaintiffs  having  obtained  an  ex  parte  injunction  to  restrain 

the  action,  Seppings  moved  to  dissolve  it  upon  his  answer;  but  the 
YicE-GuANCELLOR  OF  ENGLAND  rcfused  the  motion,  with  costs,  on 
the  ground,  as  was  now  stated  at  the  Bar,  and  which  was,  in  fact, 
insisted  on  by  the  answer  itself,  that  the  plaintiffs,  by  obtaining 
the  injunction,  had,  in  effect,  waived  their  rights  against  Seppings 
and  his  estate  in  respect  of  the  mortgage  debt  of  10,000Z. 

The  motion  was  now  renewed,  by  way  of  appeal,  before  the  Lord 
Chancellor. 

Mr.  James  Parker  and  Mr.  Smythe,  for  the  appeal  motion, 
contended  that  Nokes  and  Seppings  stood  to  the  plaintiffs  in  the 
respective  positions  of  principal  debtor  and  surety ;  and  that  from 
the  moment  when  Nokes's  debts  to  Seppings  became  due,  Seppings 
had  a  rij^jht  to  compel  payment  thereof  to  the  plaintiffs  for  the 
purpose  of  discharging  himself  and  his  own  estate  from  liability, 
which  he  had,  from  the  first,  expressly  informed  the  plaintiffs  was 
his  object  in  bringing  the  action.  That  if  the  effect  of  the  injunc- 
tion was  such  as  the  Vice-Chancellor  had  considered  it,  the 
granting  of  it  ought  to  have  been  accompanied  with  an  order  for 
the  re-conveyance  of  Seppings's  estate,  and  a  release  of  his  covenants 
with  the  plaintiffs ;  for  it  would  be  very  unjust  towards  the  defendant 
to  oblige  him  to  institute  a  new  suit  for  the  purpose  of  getting  a 
re-conveyance  of  his  estate,  even  supposing  the  point  to  be  clear ; 
and  not  less  unjust,  but  rather  more,  if  it  were  doubtful. 

Mr.  Walker  and  Mr.  Rogers,  contra,  contended  that,  if  the 
defendant's  argument  were  right,  that  Nokes  was  to  be  considered 
as  the  principal  debtor,  and  himself  as  surety,  his  proper  remedy 
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was  to  file  a  bill  to  compel  *the  principal  to  pay  the  debt ;  whereas,      Gurkbt 
by  the  course  he  had  taken,  he  had  usurped  the  remedy  of  the     sbppinos. 
plaintiffs ;  for,  by  the  assignment  of  his  mortgages,  he  became  a       [  *^^  ] 
trustee  of  Nokes's  covenants  for  the  plaintiffs,  and  had  no  right  to 
sue  upon  them  without  the  concurrence  of  his  oestuis  que  trusts 
That  the  plaintiffs,  as  mortgagees,  had  a  right  to  say  that  their 
securities  should  not  be  interfered  with  until  their  debt  were  paid. 
And  that  the  circumstances  of  the  aggregate  of  Nokes's  two  debts 
to  Seppings  being  of  the  same  amount  as  Seppings's  debt  to  the 
plaintiffs  was  a  mere  accident,  which  could  not  affect  that  principle. 
That,  practically,  the  only  effect  of  prosecuting  the  action  would  be 
to  send  Nokes  to  prison,  which  would  damp  the  sale  which  the 
plaintiffs  were  about  to  make  of  his  estates,  and  so  prejudice  their 
security. 

The  Lord  Chancellor  (without  calling  for  a  reply) : 

The  Vice-chancellor's  order  is  not  guarded  as  it  ought  to  have 
been.  The  Gumeys,  as  assignees  of  a  debt  and  mortgage  from 
Nokes  to  Seppings,  have  the  principal  interest  in  the  money  to  be 
paid  by  Nokes ;  but,  on  the  other  hand,  Seppings  is  responsible  to 
the  Gurneys  for  his  own  debt,  and,  as  such,  has  also  an  interest  in 
the  monies  to  be  recovered  in  the  action.  If  he  were  a  mere  naked 
trustee,  and  had  sold  the  debt  and  incurred  no  personal  liability, 
he  could  not  have  dealt  with  the  debt  as  against  the  Gurneys.  But 
he  is  much  more  in  the  situation  of  a  surety;  because  he  is  liable 
for  what  may  not  be  recovered  from  Nokes.  He  is  personally 
liable  to  the  Gurneys  for  10,000i. ;  and  for  reasons,  whether  good 
or  bad,  but  which  appear  good  to  him,  he  thinks  it  right  to  sue 
Nokes  upon  his  covenant.  The  Gurneys  cannot  both  prevent  him 
from  realising  his  debt  from  Nokes  and  at  the  same  time  hold  him 
liable  *for  his  own  debt.  It  is  quite  clear  that  that  is  the  equity  [  ♦43  j 
between  the  parties.  And  if  the  Gurneys  think  right,  for  other 
reasons,  not  to  let  the  action  go  on,  they  must  restore  to  Seppings 
his  own  estate,  and  release  him  from  his  personal  liability  to  them  : 
on  the  other  hand,  they  are  entitled  to  prevent  the  money  from 
getting  into  the  hands  of  Seppings. 

With  respect  to  the  point  of  law  on  which  the  Vice-Chancellor  is 
said  to  have  founded  his  order,  it  is  not  necessary  for  me  to  give 
any  opinion,  except  that  it  is  not  clear  enough  to  induce  me  to  act 
upon  it  as  he  has  done.  If  the  plaintiffs  will  not  take  the  injunction 
on  the  terms  I  have  mentioned,  it  must  be  dissolved,  but  the 
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QuBXKT      defendant  must  give  such  undertaking  as  will  secure  the  payment  of 
BKPP1N08.     the  money,  to  be  recovered  in  the  action,  to  the  plaintiffs. 

The  costs  below,  which  I  understand  have  been  paid,  must  be 
returned. 


1846.  RIGBY  V.  The  GREAT  WESTERN   RAILWAY 

^''"•ill^''''*  COMPANY  (I). 

^V**C  ***      (2  thillips,  44—51 ;  S.  0.  1  Coop.  temp.  Cott.  3 ;  15  L.  J.  Oh.  266;  10  Jur,  631.) 

On  Appeal  ^^  application  for  an  injunction  to  restrain  an  alleged  breach  of  covenant 

July  7  8.  ^^  ^®®^  ^^^  ordered  to  stand  over  until  the  decision  of  two  legal  questions 

raised  by  the  defendant.     On  those  questions  being  decided  in  the  plaintiff's 

Lord  favour,  and  the  motion  coming  on  again,  the  defendant  raised  a  third  legal 

CoTTENHAM,  objection,  and  the  Court  below,  at  his  request,  directed  a  case  to  be  stated 

•  for  the  opinion  of  a  court  of  law  upon  it,  but,  on  the  ground  of  the  delay  in 

I-       ^  bringing  it  forward,  gi*anted  an  injunction  in  the  mean  time.     On  appeal, 

however,  the  Lord  Chancellor  dissolved  the  injunction,  notwithstanding 
that  circumstance,  on  the  ground  of  the  much  greater  facility  of  indemnify- 
ing the  plaintiff  than  the  defendant,  according  as  the  one  or  the  other  might 
succeed  at  law. 

Where  the  interference  of  the  Court  by  injunction  depends  upon  a  legal 
right  which  is  disputed,  the  Court  ought,  for  its  own  security,  to  put  the 
matter  into  a  course  for  ascertaining  that  right ;  and  if  that  is  to  be  done 
by  sending  a  case  for  the  opinion  of  a  court  of  law,  this  Court  ought  not  to 
leave  it  to  the  option  of  the  defendant,  but  ought  itself  to  direct  a  case  to  be 
prepared,  with  a  reference  to  the  Master  to  settle  it,  in  case  the  parties 
differ. 


By  an  indenture,  dated  the  18th  of  December,  1841,  the  Railway 
Company  demised  to  the  plaintiff  a  piece  of  land  at  the  Swindon 
station,  and  certain  buildings  which  he  had  already  erected  thereon 
upon  the  faith  of  a  contract  by  the  Company  to  grant  him  such  lease, 
to  be  used  as  refreshment  rooms  for  the  passengers  by  the  railway  : 
and  it  w^as,  by  the  indenture,  declared  *'  to  be  the  intention  of  the 
Company,  and  the  understanding  of  the  plaintiff,  that,  in  considera- 
tion of  the  outlay  incurred  by  him  in  erecting  the  refreshment 
rooms,  the  Company  should  give  every  facility  to  the  plaintiff  for 
enabling  him  to  obtain  an  adequate  return  by  means  of  the  rents 
and  profits  to  be  derived  from  the  rooms ;  and  that  all  trains  carrying 
passengers,  not  being  express  trains,  or  trains  sent  for  express  pur- 
poses, and  except  trains  not  under  the  control  of  the  Company  which 
should  pass  the  station,  should,  save  in  cases  of  emergency  or 
unusual  delay  arising  from  accident,  stop  there  for  refreshment  of 
passengers  for  a  reasonable  period  of  about  ten  minutes  ;  and  that, 

(1)  PhiUips  V.  O.  W.  Bail.  Co.  (1872)      <fcc.  As$ociation  [1893]  1  Ch.  116,  124, 
L.  R.  7  Ch.  409,  41  L.  J.  Ch.  614,  26      62  L.  J.  Ch.  252,  67  L.  T.  820.  C.A. 
L.  T.  632;   Ryan  v.  Mutual  Tontine, 
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as  far  as  the  Company  could  influence  the  same,  trains  not  under 
their  control  should  be  induced  to  stop  there  for  the  like  purpose ; 
and  the  Company  engaged  not  to  do  any  act  which  should  have  an 
effect  contrary  to  the  above-mentioned  intention." 

The  indenture  also  contained  a  stipulation  that,  in  case  the 
station  should,  during  the  continuance  of  the  lease,  be  discontinued 
as  the  regular  and  general  place  of  stopping  for  the  refreshment  of 
passengers,  the  Company  should  purchase  the  buildings  from 
the  plaintiff,  if  such  discontinuance  should  occur  within  five 
years,  at  the  actual  cost ;  and,  if  after  that  time,  at  an  amount  to 
be  determined  by  arbitration  upon  an  estimate  of  the  future  profits 
that  the  plaintiff  or  his  assignees  or  undertenants  would  have 
otherwise  derived  from  the  business  to  be  carried  on  upon  the 
premises. 

By  another  indenture,  dated  the  24th  of  December,  1841,  the 
plaintiff,  in  consideration  of  6,0002.  and  an  annual  rent,  granted  an 
underlease  of  the  premises  to  one  GrifiSths,  and,  after  reciting  the 
clause  of  the  former  deed  relative  to  the  stopping  of  the  trains,  the 
plaintiff  covenanted  *'  that  he,  his  executors,  administrators,  and 
assigns  should  and  would,  at  all  times  during  the  continuance  of  the 
term  thereby  granted,  do  all  such  acts  and  things  as  should  be 
necessary  and  proper  for  enforcing  the  fulfilment  and  performance 
of  the  covenants  and  agreements  thereinbefore  particularly  recited; 
and  in  the  said  indenture  of  demise  contained  on  the  part  of  the 
Company,  for  giving  the  full  benefit  and  advantage  to  Grifiiths,  his 
executors,  administrators,  and  assigns  of  the  refreshment  rooms 
and  premises  during  the  terms  thereby  granted  in  the  same  manner 
as  if  he  were  the  assignee  of  the  said  costs.  And  that  it  should  be 
lawful  for  GrifiSths,  his  executors,  &c.,  in  the  name  of  the  plaintiff, 
to  commence  and  prosecute  any  action,  suit,  or  other  proceeding 
for  enforcing  those  covenants,  or  for  recovering  damages  for  the 
non-performance  thereof,  he,  GrifiSths,  his  executors,  &c.  indem- 
nifying the  plaintiff,  his  executors,  &c.  from  and  against  the  costs 
of  such  action,  &c." 

About  the  beginning  of  the  year  1844,  the  Company  having 
commenced  running  certain  trains,  which  GrifiSths  conceived  not  to 
be  within  the  exception  of  the  covenant,  without  stopping  at  the 
Swindon  station,  GrifiSths  wrote  to  the  plaintiff,  informing  him  that 
he  was  losing  5/.  or  61.  a  day  by  those  trains  not  stopping  at  the 
station,  and  that  he  thought  it  necessary  to  call  the  plaintiff's 
Attention  to  the  fact,  as,  if  the  practice  were  continued,  it  would  not 
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be  worth  while  carrying  on  the  rooms.  In  answer,  however,  to  an 
inquiry  from  the  plaintiff,  whether  GriflSths  would  take  proceedings 
against  the  Company  on  being  indemnified,  he  declined  doing  so. 
Under  those  circumstances  the  plaintiff  instituted  this  suit  against  the 
Company  and  Griffiths,  for  the  purpose  of  restraining  the  former 
from  running  any  trains,  other  than  such  as  were  within  the 
exception  in  the  covenant,  without  stopping  at  the  Swindon  station. 

On  the  first  application  for  the  injunction  in  March,  1844, 
Vice-Chancellor  Wigram  ordered  that  the  motion  should  stand 
over,  and  that  the  plaintiff  should  bring  two  actions  against  the 
Company;  in  one  of  which  the  Company  were  to  demur  to  the 
declaration  for  the  purpose  of  raising  the  question,  whether  the 
clause  relating  to  the  stopping  of  trains  amounted  to  a  covenant ; 
and  to  the  other  the  Company  were  to  be  at  liberty  to  make  any 
other  defence  they  thought  fit,  consistent  with  an  admission  of  the 
deed,  they,  in  the  mean  time,  keeping  an  account. 

The  plaintiff  having  succeeded  in  both  these  actions,  the  motion 
was  brought  on  again  before  the  Vice-Chancellor,  when  the  Com- 
pany, for  the  first  time,  insisted  that  the  plaintiff  had  no  right  to 
sue  except  at  the  instance  of  Griffiths,  who,  it  appeared,  had  never 
♦required  him  to  do  so.  On  the  other  hand,  it  appeared  that 
Griffiths,  on  being  applied  to  by  the  plaintiff  either  to  indemnify 
him  against  the  costs  of  the  suit,  or  to  release  him  from  all 
liability  on  his  covenants  in  the  underlease,  had  refused  to  do 
either  the  one  or  the  other.  His  Honour,  under  these  circum- 
stances, granted  the  injunction,  with  liberty  to  the  Company  to 
take  the  opinion  of  a  court  of  law  upon  a  case  (which  was  incor- 
porated in  the  order)  raising  the  question,  whether  the  plaintiff 
was  under  any  liability,  upon  his  covenants  with  Griffiths,  for  the 
damage  which  the  latter  might  sustain  from  a  breach  by  the  Com- 
pany of  their  covenants  in  the  lease,  so  long  as  Griffiths  did  not 
require  him  to  take  proceedings  against  the  Company  for  the 
prevention  of  such  breach. 

A  motion  was  now  made  on  the  part  of  the  Company  to  dissolve 
the  injunction. 


Mr.  Stuart,  Mr.  Romilly,  Mr.  Unthank,  and  Afr.  Stevens,  for 
the  appeal  motion,  insisted  on  the  same  point  that  had  been  taken 
in  the  Court  below,  contending  that,  by  executing  the  underlease  of 
the  premises,  the  plaintiff  had  divested  himself  of  his  right  to  this 
injunction  against  the  Company,  either  in  his  character  of  lessee  or 
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covenantor  in  the  lease,  otherwise  than  with  the  concurrence  and  at 
the  instance  of  Griffiths.  That  the  clause  above  set  forth  from  the 
indenture  of  underlease  was  to  be  construed  as  one  entire  covenant, 
and  that,  according  to  its  true  construction,  the  plaintiff  was  not 
liable  upon  it,  unless  and  until  he  should  be  called  upon  by  Griffiths 
to  take  proceedings  for  his  protection.  That  the  plaintiff,  therefore, 
was  a  mere  trustee  of  the  covenant  in  the  lease  for  Griffiths,  and  as 
such,  could  not  sue  in  a  court  of  equity  without,  at  least,  the  con- 
currence of  his  cestui  que  trust :  James  v.  *Biou  (i).  They  further 
argued  that  the  covenants  in  the  lease  were  not  such  as  a  court  of 
equity  would  enforce  or  consequently  prevent  the  breach  of,  inas- 
much as  the  same  indenture  contained  covenants  on  the  part  of  the 
plaintiff  with  the  Company,  of  which  the  Court  could  not  decree 
specific  performance,  as,  for  instance,  covenants  to  erect  additional 
buildings  on  the  premises;  and  that  a  court  of  equity  would 
only  interfere  where  there  was  mutuality  of  remedy :  Oervais  v. 
Edwards  (2). 

Mr.  Wood,  Mr,  Baily,  and  Mr.  Fitzherbert,  contra,  contended 
that  it  was  too  late  for  the  Company  to  raise  new  legal  objections 
as  grounds  for  postponing  the  injunction,  after  the  questions  at 
law  on  which  they  had  originally  rested  their  defence  had  been 
decided  against  them.  It  was  now  beyond  dispute  that  they  were 
wrong  doers  to  somebody  ;  for  the  first  action  had  decided  that  the 
clause  in  the  lease,  which  they  had  originally  contended  was  only 
a  declaration  of  intention,  amounted  at  law  to  a  covenant ;  and  the 
second  action  had  determined  that  the  trains  in  question  were  not 
within  the  exception  in  that  covenant.  Where  was  the  materiality 
of  either  of  those  questions,  if,  whichever  way  they  were  determined, 
it  was  now  to  be  open  to  the  defendants  to  say,  that  they  were  wrong 
doers,  if  at  all,  to  Griffiths,  and  not  to  the  plaintiff,  and,  therefore, 
that  the  plaintiff  had  no  locus  standi  in  Court?  The  ground  for 
applying  for  an  injunction  was,  that  the  plaintiff  was  every  day 
sustaining  damage  which  was  irreparable,  because,  from  the  nature 
of  the  case,  it  was  impossible  to  ascertain  its  amount.  The  speedi- 
ness  of  the  remedy,  therefore,  was  of  the  very  essence  of  it ;  and, 
although  that  consideration  did  not  in  general  ^induce  the  Court  to 
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(I)  19  B.  R  200  (2  Sim.  &  St.  600). 

(J)  59  R.  R.  647  (2  Dr.  &  War.  80). 
Executed  coutracts  are  distinguiahed 
from  executory  contracts  in  this 
retfpect:  WoherluimjAmi  and  Walsall 
Rail.  (Jo,  V.   X.  A  N.    W,   Bail,    Co. 


(1873)  L.  E.  16  Eq.  433,  43  L.  J.  Ch. 
131,  though  it  appears  from  the  next 
reported  case  that  this  distinction  was 
not  fully  appreciated  at  the  time  when 
these  cases  were  decided. — O.  A.  S. 
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interfere  without  giving  the  defendant  an  opportunity  of  establishing 
any  legal  defence  that  he  might  have  in  a  coart  of  law,  it  was  not 
unreasonable  to  require,  that  he  should  bring  forward  all  the  grounds 
of  that  defence  at  once,  in  order  that  the  plaintiff  might  be  as  little 
delayed  in  his  injunction  as  possible.     *     *     ♦ 

The  Lord  Chancellor  (without  calling  for  a  reply) : 

It  is  quite  clear,  that  as  far  as  relates  to  the  plaintiff's  interest  in 
the  lease,  he  has  no  hcus  standi :  for  the  damage  complained  of  by 
the  bill  is  immediate  damage  to  a  business  which  he  is  not  carrying 
on.  But  that  is  not  the  ground  on  which  he  proceeds:  he  says,  that 
he  is  under  liability  to  Griffiths  upon  his  covenant,  whether  Griffiths 
requires  him  to  take  proceedings  or  not.  That  the  Vice-Chancellor 
thought  a  question  of  some  difficulty,  and  has  accordingly  directed 
a  case  to  be  stated  upon  it  for  a  court  of  law.  It  appears  that  Rigby 
is  now  desirous  of  going  on  with  that  case,  and  after  what  has 
occurred,  I  think  it  should  be  proceeded  with:  for  when  relief  in 
equity  depends  upon  a  legal  right,  the  proper  course  is  first  to 
ascertain  what  the  law  is. 

The  only  question  therefore  now  is,  what  is  to  be  done  in  the 
mean  time — whether  the  injunction  is  to  be  continued,  or  some  other 
order  made  to  secure  the  plaintiff  against  damage  from  what  may 
be  done  by  the  defendants  until  the  legal  right  is  decided :  and  in 
dealing  with  that  question  the  Court  is  bound  to  consider  what 
means  it  has  of  putting  the  party  who  may  be  ultimately  successful, 
in  the  position  in  which  he  would  have  stood  if  his  legal  rights  had 
not  been  interfered  with. 

Before  I  continue  the  injunction,  therefore,  I  must  consider  how 
I  can  give  compensation  to  the  Company,  in  case  the  court  of  law 
should  be  of  opinion,  that  under  the  circumstances  stated  in  the 
case,  Griffiths  would  have  no  right  of  action  against  the  plaintiff, 
and  consequently  that  the  latter  is  under  no  legal  liability.  Now  I 
cannot  conceive  how  I  can,  or  how  a  jury  could,  ascertain  the 
damage  which  the  Company  may  sustain  by  being  compelled  to 
stop  at  certain  stations.  On  the  other  hand,  if  an  action  lies,  the 
damage  for  which  the  Company  would  be  liable  to  the  plaintiff, 
would  be  measured  by  the  damages  which  Griffiths  might  recover 
against  him  upon  his  covenant;  and  whatever  difficulty  there 
may  be  in  ascertaining  the  amount  of  those  damages  would  be  a 
difficulty  in  the  way  of  Griffiths  and  not  of  Rigby,  and  Griffiths 
declines  to  interfere. 
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Therefore  I  think  that  the  order  which  will  most  effectually  do 
justice  between  the  parties  in  the  present  state  of  things,  will  be  to 
dissolve  the  injunction,  the  Company  undertaking  to  keep  an  account 
as  directed  by  the  former  order,  and  to  pay  such  sum  for  violation 
of  their  covenant,  and  to  be  ascertained  in  such  manner,  as  this 
Court  shall  direct.  That  will  relieve  the  case  *from  the  diflBculty 
of  ascertaining  the  damage  by  a  jury,  for  the  Company  will  have 
to  pay  such  damage  as  the  Master  may  approve. 

Mr.  Stuart  then  said,  that  if  the  case  sent  to  law  was  to  be 
proceeded  with,  it  would  require  some  alteration,  as  in  its  present 
form  it  omitted  some  material  facts. 

Mr.  Wood,  on  the  other  hand,  said,  that  the  case  was  framed  by 
the  Court  after  much  discussion  between  the  counsel  on  each  side, 
and  that  having  been  directed  at  the  defendant's  request,  and  not 
objected  to  at  the  time,  it  was  too  late  to  object  to  its  terms  now. 

The  Lord  Chancellob: 

The  regular  course  of  the  Court,  where  a  case  is  to  be  sent  to  a 
court  of  law,  is  to  refer  it  to  the  Master  to  settle  it  if  the  parties 
differ.  But  here,  I  see,  the  case  is  incorporated  in  the  order.  I 
cannot  conceive  how  that  could  have  been,  unless  either  the  parties 
agreed  on  its  terms,  or  the  Court  settled  it  for  itself.  But  I  think 
it  is  immaterial  which  of  these  suppositions  is  the  fact ;  for  where  the 
interference  of  the  Court  depends  upon  a  legal  right,  it  is  the  duty 
of  the  Court  itself  to  put  the  matter  into  a  proper  course  for  the 
purpose  of  ascertaining  that  right.  It  ought  not  to  be  left  to  the 
option  of  the  defendant.  The  Court  should  do  it  for  its  own 
security.  Therefore  I  now  direct  that  a  case  shall  be  prepared,  to 
be  settled  by  the  Master  if  the  parties  differ. 
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DIETRICHSEN   v.   CABBUEN(l). 

(2  Phillips,  52—60;  S.  0.  1  Coop.  temp.  Cott.  72 ;  10  Jur.  60.) 

The  jurisdiction  of  the  Court  to  restrain  by  injunction  an  act  which  the 
defendant  is  by  contract  bound  to  abstain  from,  is  not  confined  to  cases  in 
which  there  are  either  no  other  executory  terms  in  the  contract,  or  none 
which  a  court  of  equity  has  not  the  means  of  enforcing. 

If  a  bill  states  a  right  or  title  in  the  plain tifP  to  the  benefit  of  a  negative 

Q.    B.    125;    and  see  the  note  ante, 
p.  15.— O.  A.  S. 


(1)  Dmne/l  v.  Bennett  (188;i)  22 
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agreement  on  the  part  of  the  defendant,  or  of  his  abstaining  from  a  given 
act,  the  Court  will  equally  interfere  by  injunction,  whether  the  right  be  at 
law  or  under  an  agreement  which  cannot  be  othei^wise  brought  under  its 
jurisdiction. 

This  was  an  appeal  from  an  order  of  the  Yioe-Ghancellor  of 
England,  allowing  a  general  demurrer  to  the  bill. 

The  bill  stated  that  the  plaintiff  was  an  extensive  vendor  of 
patent  medicines,  and  that,  from  the  extent  of  his  business,  he 
had,  at  the  date  of  the  agreement  after  mentioned,  great  facilities 
by  advertisement  on  his  wrappers,  &c.,  of  giving  publicity  to  the 
medicines  sold  by  him.  That  the  defendant  having,  in  1840,  dis- 
covered a  receipt  for  a  particular  medicine  called  Cabburn's 
Antidoloric  Oil,  he  applied  to  the  plaintiff  to  be  his  wholesale 
agent  for  the  sale  of  it,  and  that  thereupon  an  agreement  in 
writing  was  entered  into  between  them,  dated  Ist  October,  1840, 
whereby  the  defendant  agreed  for  twenty-one  years  to  employ  the 
plaintiff  as  his  wholesale  agent  for  the  sale  of  the  oil,  and  to 
supply  him  with  such  quantities  as  he  should  order,  at  402.  per 
cent,  discount  upon  the  current  retail  price,  and  that  he  would  not, 
during  that  period,  supply  or  sell  any  of  the  oil  to  any  other 
person,  for  the  purpose  of  selling  it  again,  at  a  larger  discount 
than  251.  per  cent,  upon  such  retail  price.  And  in  consideration  of 
that  agreement  on  the  part  of  the  defendant,  the  plaintiff  agreed  to 
continue  to  act  as  the  wholesale  agent  of  the  defendant,  and  to  pay  for 
the  oil  supplietl  to  him  every  three  months  at  the  price  aforesaid. 

The  bill  then  stated,  that  after  the  plaintiff  had  incurred  con- 
siderable expense  in  advertising  the  oil,  whereby  it  had  attained 
great  celebrity  and  an  extensive  *eale,  and  though  he  had,  in  all 
respects,  performed  the  agreement  on  his  part,  the  defendant 
became  desirous  of  evading  the  performance  of  it  as  regarded  him- 
self, and  had,  accordingly,  supplied  divers  medicine  dealers  in 
various  parts  of  the  country,  with  large  quantities  of  the  oil  at  a 
higher  rate  of  discount  than  25/.  per  cent. 

The  bill  charged  that  the  defendant  was  a  wine  and  spirit  mer- 
chant, and  that  he  had  not  at  the  date  of  the  agreement,  or  since, 
any  means  of  bringing  the  oil  to  the  notice  of  the  public,  except 
through  the  agency  of  some  person  in  the  plaintiff's  line  of  busi- 
ness. And  it  prayed  an  injunction,  and  an  account  of  the  profits 
realised  by  the  defendant  from  the  sales  already  made  by  him  in 
violation  of  the  agreement. 


Mr.  J.  Parker  and  Mr  Glasse,  for  the  appellant,  said  that  the 
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Yicb-Changbllob  in  allowing  the  demurrer,  had  proceeded  upon  the 
doctrine  laid  down  by  himself  in  Kemble  v.  Kean  (i),  Kimberley  v. 
Jennings  (2),  and  Baldwin  v.  The  Useful  Knowledge  Society  (3),  viz., 
that  where  an  agreement  contained  both  a  positive  and  a  negative 
term,  and  the  positive  term  was  of  such  a  nature  that  the  Court 
could  not  compel  performance  of  it,  it  would  not  interfere  to  pre- 
vent the  violation  of  the  negative  term.  That,  however,  was  incon- 
sistent with  the  view  of  the  subject  taken  by  Lord  Elbon  in  Clarke 
v.  Price  (4),  where,  although  the  agreement  was  such  that  he  had 
no  power  directly  or  indirectly  to  enforce  it,  he  stated,  that  if  the 
contract  bad  contained  a  negative  or  prohibitive  term,  he  would 
have  interfered  by  injunction  as  he  had  done  in  Monisw,  Colman  (5), 
where  Colman  having  *contracted  to  write  for  the  Haymarket 
Theatre,  and  for  no  other,  during  a  certain  period,  the  Court 
granted  an  injunction  to  restrain  a  breach  of  the  negative  part  of 
the  agreement,  with  a  view  of  inducing  the  defendant  to  perform 
the  positive  part,  which  the  Court  had  not  otherwise  the  means  of 
enforcing.  They  referred  also  to  Rankin  v.  Huskisson  (6),  Williams 
V.  Williams  (7),  and  Bairett  v.  Blagrave  (b). 
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Mr,  Walker  and  Mr.  Bacon,  for  the  respondent,  abandoned 
the  ground  attributed  to  the  Yice-Chancellor,  and  admitting  the 
doctrine  of  Clarke  v.  Price  as  applied  to  cases  of  partnership,  con- 
tended that  it  did  not  apply  to  other  cases,  or  at  all  events,  to 
agreements  which  remained .  executory  on  both  sides,  but  only 
to  those  which  had  been  fully  executed  on  one  side,  and  which 
remained  executory  only  on  tbe  other  ;  that  in  this  case  the  Court 
could  not  compel  the  plaintiff  to  act  as  the  defendant's  agent,  and 
therefore  that  it  had  no  jurisdiction  to  interfere  at  all :  Hills  v. 
C7-oZ/(9). 

They  further  contended,  that  in  this  case,  as  in  all  purely  execu- 
tory contracts  not  under  seal,  the  plaintiff  would  have  no  remedy 
at  law  for  want  of  a  consideration.  And  although  it  did  not  follow, 
because  a  party  had  a  remedy  at  law  upon  a  contract,  that  he  was, 
therefore,  entitled  to  the  more  effectual  remedy  which  this  Court 
could  give  by  way  of  specific  performance :    Duke  of  Bedford  v. 


(1)  38  R.  R.  125  (6  Sim.  333). 

(2)  38  E.  R  130  (6  Sim.  340). 

(3)  47  E.  E.  274  (9  Sim.  393). 
Hooper  V.  Brodrick,  54  R  E.  326  (11 
Sim.  47). 

(4)  18  E.  E.  159  (2  Wils.  157). 


(5)  11  EE.  230(18  Ves.  437). 

(6)  33E.  E.  86  (4  Sim.  13). 

(7)  19  E.  E.  81,  n,  (2  Swanst.  253). 

(8)  5  Ves.  555. 

(9)  See  a  short  report  of  this  case, 
postf  p.  23. 
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DiBTBioH-     Trustees  of  the  British  Museum  (i),  yet  it  was  an  invariable  rule, 
^,  that  if  the  contract  were  one,  upon  which,  for  want  of  considera- 

tion, there   would   be  no  remedy  at  law,  this  Court  would  not 
interfere  to  enforce  it. 


Cab  BURN. 


1  S5  ]  Mr.  Parker,  in  reply,  observed,  that  partnerships  were  cases 

of  executory  contracts,  and  yet  it  was  beyond  dispute  that 
this  Court  would,  in  some  of  those  cases,  interfere  to  keep  the 
parties  to  their  contract  so  far  as  an  injunction  would  effect  the 
object,  although,  from  the  nature  of  the  case,  it  could  not  compel 
specific  performance  of  the  whole  contract  on  both  sides.  Suits  to 
mills,  or  sokes,  were  another  instance  of  the  same  kind,  in  which, 
although  the  Court  had  no  means  of  compelling  the  owner  of  the 
mill  to  grind  all  the  corn  that  was  brought  there,  it  was,  never- 
theless, in  the  habit  of  restraining  the  suitors  to  the  mill  from 
carrying  the  corn  to  be  ground  elsewhere,  so  long  as  the  owner  of 
the  mill  was  willing  to  grind  it.  There  was,  therefore,  no  ground 
for  the  distinction  between  contracts  in  part  executed  and  wholly 
executory  ;  and  even  if  there  were  such  a  distinction,  it  would  not 
assist  the  defendant  in  the  present  case,  inasmuch  as  this  was  one 
of  the  former  class,  and  not  of  the  latter  ;  for  the  benefit  which  the 
defendant  had  expected  to  derive  from  the  contract  was  already 
complete,  in  the  publicity  given  to  his  medicine  through  the  agency 
of  the  plaintiff.  And  that  circumstance  was  an  answer  as  well  to 
the  argument  of  non-mutuality  as  to  that  founded  on  the  alleged 
want  of  such  consideration  as  would  support  an  action  at  law. 

July 20.      Thb  Lord  Chancellor: 

The  agreement,  as  stated  in  the  bill,  imposed  upon  the  plaintiff 
no  other  obligation  than  that  of  acting  as  the  defendant's  agent, 
and  accounting  for,  and  paying  to  him  60Z.  for  every  100/.  worth  of 
the  medicine  sold  according  to  the  retail  price;  but  upon  the 
defendant  it  imposed  the  obligation  of  so  employing  the  plaintiff, 
L  ♦se  ]  *and  of  supplying  him  with  all  such  quantities  of  the  medicine  as 
he  should  require,  and  of  not  supplying  any  other  person  with  any 
of  the  medicine,  for  the  purpose  of  resale,  at  any  higher  discount 
than  25/.  per  cent.,  the  plaintiff's  discount  being  40/.  per  cent. 

The  bill  alleges  that  the  plaintiff  has  regularly  performed  his 
part  of  the  agreement,  but  that  the  defendant  had  not  performed 
his  part,  but  had  supplied  other  persons,  for  the  purpose  of  resale, 

(1)  39  £.  B.  288  (2  My.  &  Z.  552). 
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with  the  medicine  at  a  larger  discount  than  251.  per  cent.  It  then 
prays  an  accoant  of  the  quantities  so  8ui)plied  to  others,  and  pay- 
ment of  the  profits  made,  and  an  injunction  against  such  violation 
of  the  contract  for  the  future.  And  the  question  is,  does  the  bill 
state  a  case  coming  within  the  jurisdiction  of  the  Court?  The 
allowance  of  the  demurrer  assumes  that  it  does  not ;  and  the  ground 
stated,  (for  I  have  not  had  the  benefit  of  seeing  a  note  of  the  Vice- 
Chancellor's  judgment,)  is,  that  the  Court  will  not  prohibit  the 
violation  of  a  negative  term  in  an  agreement,  unless  it  has  the 
power  of  enforcing  the  positive  part  of  the  same  agreement. 

I  cannot  but  think,  that  there  has  been  some  misapprehension 
of  the  meaning  of  the  Yice-Chancellob,  as  applied  to  this  supposed 
rule:  for  in  the  case  of  Kimberley  \.  Jennings  {\)  his  Honour,  in 
stating  that  a  violation  of  a  negative  term  in  an  agreement  will  not 
be  restrained  in  cases  in  which  the  positive  part  of  the  agreement 
cannot  be  enforced,  exemplifies  it  by  saying,  that,  if  the  agreement 
cannot  be  performed  in  the  w^hole,  the  Court  cannot  perform  any 
part  of  it.  To  the  proposition  so  explained  (2),  I  entirely  assent  ; 
for  it  is  only  applying  *a  well  known  rule  in  cases  of  specific  per- 
formance, of  which  an  injunction  is  in  many  cases  the  instrument, 
and  amounts  only  to  this,  that  if  there  be  such  an  infirmity  in  the 
agreement,  that  it  cannot  be  performed  in  all  its  parts,  the  Court 
will  not  by  an  injunction  compel  the  defendant  to  perform  his  part 
of  it :  and  this  view  of  his  Honour's  opinion  is  confirmed  by  the 
case  he  put,  of  a  consideration  actually  paid  for  a  negative  agree- 
ment, in  which  case  he  says  that  an  injunction  would  be  granted. 
I  cannot  see  any  difference  between  a  consideration  actually  paid, 
and  a  performance  alleged  by  the  plaintiff  of  all  that  he  had 
undertaken  to  do. 

The  equitable  jurisdiction  to  restrain  by  injunction  an  act  which 
the  defendant  by  contract  or  duty  was  bound  to  abstain  from, 
cannot  be  confined  to  cases  in  which  the  Court  has  jurisdiction  over 
the  acts  of  the  plaintiff;  for  if  that  were  so,  it  could  not  interfere 
to  restrain  the  violation  of  contracts  by  tenants,  or  of  duty  by 
agents,  as  in  the  case  of  Yovattv.  Wmyard{s)  and  Green  v.  Folg- 
ham  (4),  or  by  an  attorney,  as  in  Cholnwndeley  v.  Clinton  (5),  in  none 
of  which   cases  was  there  anything  to  be  done  by  the  plaintiff 


Dietrich- 

BEN 

Cabbdrn. 


[*o7] 


(1)  38R.  R.  130  (6  Sim.  340). 
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which  equity  could  enforce.  Such,  also,  are  cases  of  injunctions 
sought  by  tenants  against  their  landlords,  SkS  Rankin  v.  Hvskisson  (i), 
where  there  was  a  negative  agreement,  and  Squire  v.  Campbell  (2), 
where  one  was  attempted  to  be  raised  by  the  exhibition  of  a  plan. 
In  none  of  these  was  there  any  equity  to  be  administered  against 
the  plaintiffs,  and  yet  the  jurisdiction  was  assumed  :  for  although 
in  the  latter  case  the  injunction  was  dissolved,  that  was  because 
I  thought  no  equity  was  raised  by  the  alleged  *exhibition  of  plans, 
which  I  was  of  opinion  could  not  be  used  for  that  purpose.  The 
objection  now  sug<^ested  was  not  raised,  or  certainly  was  not  the 
ground  of  the  decision. 

Similar  to  these  are  cases  of  injunction  to  protect  legal  rights, 
as  patents,  copyright,  services  to  mills  and  others.  There  is  no 
branch  of  the  equitable  jurisdiction  requiring  more  discretion  in 
the  exercise  of  it,  but  certainly  none  more  beneficial,  than  that  of 
injunction;  and  I  think  that  the  doctrine  contended  for  by  the 
respondent  would  tend  greatly  to  limit  its  sphere  of  action,  and 
deprive  many  of  the  benefit  of  it,  whose  interests  require  it  as 
much  as  others. 

If  the  bill  states  a  right  or  title  in  the  plaintiff  to  the  benefit  of 
the  negative  agreement  of  the  defendant,  or  of  his  abstaining  from 
the  contemplated  act,  it  is  not,  as  I  conceive,  material  whether  the 
right  be  at  law  or  under  an  agreement  which  cannot  be  otherwise 
brought  under  the  jurisdiction  of  a  court  of  equity.  In  Martin  v. 
Nutkin(^)  an  injunction  was  granted  to  restrain  the  ringing  of  a 
church  bell,  the  plaintiff  having  put  a  clock  in  the  church  in  con- 
sideration that  the  bell  should  not  be  rung  at  five  in  the  morning. 
In  Barrett  v.  Blagrare  (4),  the  proprietor  of  Vauxhall  Gardens 
obtained  an  injunction  to  restrain  the  lessee  of  a  public-house 
in  the  neighbourhood  from  selling  liquors  during  the  time  the 
gardens  were  open,  in  violation  of  his  covenant ;  and,  although  the 
injunction  was  dissolved(5)  upon  the  ground  of  acquiescence,  no 
objection  was  made  to  the  exercise  of  the  jurisdiction  for  want  of 
mutuality. 

But  I  consider  the  doctrine  promulgated  by  Lord  Eldon  in 
Morris  v.  Colman  (6),  and  in  Clarke  v.  Price  (7),  as  conclusive  upon 
this  point.     In  the  former  case  the  defendant  was  restrained  from 


(1)  33  E.  E.  86  (4  Sim.  13). 

(2)  43  E.  K.  231  (I  My.  &  Cr.  459). 

(3)  2  P.  Wdi8.  266. 

(4)  5  Ves.  655. 


(5)  6  Ves.  104. 

(6)  11  R.  R.  230(18  Ves.  437). 

(7)  18  RR.  159(2Wili.  157). 
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writing  for  any  other  but  the  Haymarket  Theatre,  he  having  entered 
into  an  agreement  to  that  effect;  bat  in  Clarke  v.  Price,  there  was 
not  any  such  negative  agreement,  and  that  Lord  Eldon  states  to 
be  the  ground  of  his  refusing  to  interfere  :  if  there  had  been,  there 
cannot  be  a  doubt  that  he  would  have  granted  the  injunction.  It 
has  been  said  that  Morris  v.  Colman  was  a  case  of  partnership : 
Lord  Eldon  does  not  appear  from  the  report  to  have  proceeded 
upon  any  such  ground.  The  present  and  other  cases  of  the  kind 
are  in  the  nature  of  partnership,  being  a  joint  undertaking  for  the 
benefit  of  the  plaintiff  and  the  defendant ;  and  it  does  not  appear 
why  cases  of  actual  partnership  should  be  more  favoured,  in  the 
exercise  of  the  jurisdiction  by  injunction,  than  others. 

It  being  clear  that  the  Court  will  interfere  to  restrain  a  departure 
from  the  contract  of  partnership,  cases  of  partnership  afford  addi- 
tional instances  of  the  fact  that  the  Court  is  not  confined  to  cases 
in  which  it  has  jurisdiction  over  the  whole  contract,  the  interposi* 
tion  of  the  Court  in  cases  of  continuing  partnerships  having  been 
in  many  cases  considered  as  very  limited. 

Looking,  therefore,  to  the  whole  range  of  cases  in  which  the 
Court  interferes  to  prevent  the  breach  of  a  negative  agreement,  I 
cannot  find  any  ground  for  the  argument  contended  for  by  the 
respondent :  and  seeing  that  the  bill  alleges  sufficient  to  show 
that  the  plaintiff  is  entitled  to  the  benefit  of  the  negative  agreement 
on  the  part  of  the  defendant,  and  that  the  defendant  has  ^violated 
that  agreement,  and  will,  if  not  restrained,  continue  to  do  so,  I  am 
of  opinion,  that  a  case  is  stated  for  the  interposition  of  a  court  of 
equity,  and  that  the  demurrer  ought  to  be  overruled. 


DiBTRICU- 
8KN 

Oabbubn. 


[•60] 


HILLS  V.   CKOLL(l). 

(2  Phillips,  60—64 ;  S.  C.  1  Coop.  temp.  Cott.  84,  w. ;  14  L.  J.  Ch.  444 ;  9  Jur.  645.) 

The  Court  refused  to  enforce  a  negative  stipulation  in  a  contract  against 
a  defendant  where  the  plaintiff  was  not  compellable  to  perform  a  positive 
obligation  imposed  upon  himself  by  the  same  contract. 

The  defendant    being    the   patentee    of  certain  inventions  for 
manufacturing  and  purifying  gas,  an  agreement  was  entered  into 


1846. 

Jan,  ]],23, 

24,  81. 

Feb,  10. 


(1)  "It  is  very  difficult  to  reconcile 
that  case  (Hills  v.  Croll)  with  Lurrdey 
V.  Wagner  (1  D.  M.  &  O.  604,  21 
L.  J.  Ch.  898,  16  Jut.  871),  which  has 
been  repeatedly  followed,  and  if  Hilh 
y,  CrvU  is  to  stand  with  that  case  at 


all  it  can  only  be  upon  its  particular 
circumstances,"  per  Selwyn,  L.  J.,  in 
Catt  V.  Toarle  (1869)  L.  E.  4  Ch.  at 
p.  660,  38  L.  J.  Ch.  665,  21  L.  T.  188. 
— O.  A.  S. 


On  Appeal. 
July  22. 

Lord 

Lyndhubst, 

L.C. 

[60] 
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HILL8  on  the  22nd  of  March,  1841,  between  him  and  the  plaintiff,  whereby, 
CuoLL.  i"  conbideration  of  200!.  paid  by  the  plaintiff  to  the  defendant,  it 
was  agreed  that  the  defendant  should,  for  the  term  of  fourteen 
years,  purchase  of  the  plaintiff  and  no  other  person,  without  the 
plaintiff's  consent  in  writing,  all  the  acids  that  he  should  require 
for  the  manufacture  of  muriate  or  sulphate  of  ammonia,  paying 
for  the  same  according  to  the  regular  course  of  trade,  at  the  average 
price  of  the  day,  to  be  ascertained  as  therein  mentioned  ;  and  that  he 
should,  during  the  same  period,  sell  to  the  plaintiff  (unless  the 
plaintiff  should  refuse  to  purchase  the  same)  all  the  muriate  or 
sulphate  of  ammonia  which  he  should  manufacture  by  his  said 
patent  processes  at  the  average  price  of  the  day,  to  be  ascertained  as 
therein  mentioned.  Then  followed  an  express  covenant  on  the  part 
of  the  plaintiff  to  deliver  to  the  defendant  all  the  acids  he  might 
require  for  his  said  manufacture,  he  paying  the  plaintiff  for  the 
same  at  the  average  price  of  the  day,  to  be  ascertained  as  aforesaid, 
and  to  pay  the  defendant  for  the  said  muriate  and  sulphate  of 
ammonia  at  the  rates  aforesaid ;  and  a  like  covenant  on  the  part 
[  •ei  ]  of  the  defendant  that  he  would  *not  during  the  said  term  use  in 
his  manufacture,  or  purchase  of  any  other  persons  to  be  used 
therein,  any  acid  except  acid  to  be  purchased  of  the  plaintiff, 
without  his  consent  in  writing. 

After  this  agreement  had  been  acted  on  for  a  considerable  time, 
the  defendant  refused  to  abide  by  it  any  longer,  and  proceeded 
to  purchase  acids  for  his  manufacture  from  other  persons  than  the 
plaintiff :  whereupon  this  bill  was  filed  praying  a  specific  perform- 
ance of  the  agreement,  and  an  injunction  to  restrain  the  defendant 
from  purchasing  acids  elsewhere  than  from  the  plaintiff. 

A  motion  for  an  injunction  having  been  refused  by  the  Vicb- 
Chancbllor  of  England,  it  was  renewed  by  way  of  appeal  before 
the  Lord  Chancellor  (Lyndhurst). 

Mr.  Wakefield,  Mr.  J.  Parker  and  Mr.  Toiriano  appeared  for 
the  plaintiff. 

Mr.  BetheUy  Mr.  Romilly,  and  Mr.  Welford  for  the  defendant. 

All  the  authorities  cited  in  Dietrichaen  v.  Cabbum  were  referred 
to  in  the  argument. 

July  22.      Thb  Lord  Chancbllor,  in  giving  judgment,  said  : 

There  is  a  stipulation  on  the  part  of  Hills,  that  he  will  supply 
^  acids,  and  there  is  a  stipulation  on  the  part  of  Croll,  that  he 
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will  purchase  acids  from  Hills  and  from  no  other  person.  Has  Hilt^ 
the  Court  any  power  to  compel  Hills  to  fulfil  his  part  of  the  agree-  cuoi.l. 
ment  ?  Can  the  Court  order  him  to  continue  the  *manufacture  of  L  ***2  J 
acids,  or  to  purchase  them  elsewhere,  for  the  purpose  of  supplying 
the  defendant  ?  It  is  clear,  I  apprehend,  that  the  Court  has  no 
such  power.  In  the  case  of  Morris  v.  Colman  (i),  Mr.  Colman  was 
restrained  from  writing  for  any  other  theatre,  the  Court  inferring 
that  that  would  compel  him,  or  have  a  tendency  to  compel  him,  to 
write  for  the  Haymarket  Theatre :  but  in  this  case,  the  Court  has 
no  power  to  compel  the  plaintiff  to  supply  the  defendant  with  acids, 
by  ordering  him  not  to  supply  any  other  person :  that  is  not  the 
agreement,  nor  was  it  ever  intended  that  it  should  be  the  agree- 
ment :  therefore  it  is  clear,  that  the  Court  cannot  either  directly 
or  indirectly  compel  him  to  perform  his  part  of  the  agreement. 
And  it  has  been  laid  down  again  and  again,  and  very  recently 
in  a  case  before  Sir  Edward  Sugden  in  Ireland  (2),  that  unless 
the  Court  can  decree  specific  performance  of  the  whole  of  a 
contract,  it  will  not  interfere  to  enforce  any  part  of  it.  When, 
therefore,  this  cause  comes  to  a  hearing,  the  Court  will  not  have 
jurisdiction  to  restrain  the  defendant  from  purchasing  acids  else- 
where, because  it  will  not  be  able  to  compel  the  plaintiff  to  furnish 
all  the  acids  that  may  be  necessary  for  the  manufacture  carried 
on  by  the  defendant.  If  it  cannot  do  this  at  the  hearing,  it 
follows  of  course  that  it  will  not  do  it  in  the  mean  time  upon  an 
interlocutory  application.  The  decision  of  the  Yice-Chamcellob 
must  therefore  be  affirmed. 


ATTORNEY-GENEEAL   v.   MALKIN  (3).  is^e. 

Jvly  18,22. 
(2  Phillips,  64—69;  S.  0.  10  Jur.  955.)  Aur.  14. 

A  sum  of  money  was  bequeathed  in  trust  for  several  tenants  for  life  in  j     , 

saccession,  with  remainder  to  such  person  or  persons  as  one  of  them,  who   Cottknham, 
was  a  married  woman,  should  by  will  appoint,  and  in  default  of  such  L.C. 

appointment,  '*  to  and  for  the  benefit  of  her  executors  or  administrators."  [  64  J 

The  lady  died  without  making  any  appointment :  Held,  that  her  personal 
representative  took  the  reversionary  interest  in  the  fund,  not  beneficially 
nor  in  trust  for  her  next  of  kin,  but  as  part  of  her  estate. 

Thomas  Brand,  by  big  will,  bequeathed  the  sum  of  12,000Z.  to 
trustees,  in  trust  for  his  wife  for  her  life,  and  after  her  death  to  Addison 

(1)  11  U.  R.  230  ri8  Ves.  437).  (3)  In  re  Ware  (1890)  45  Ch.  D.  269, 

(J)  Otrvais  v.  Kdwardi,  59   B.  R.      69  L.  J.  Ch.  717,  63  L.  T.  52. 
647  (2  Dr.  &  W.  60). 
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A.-G.        Carr  and  his  wife  (who  was  the  testator's  daughter)  for  their  joint 

Malkin.      lives  and  the  life  of  the  survivor;  and  after  the  death  of  the  survivor, 

for  such  person  or  persons  as  Mrs.  Carr  should  by  will  appoint;  and 

in  default  of  appointment,  *'  to  and  for  the  benefit  of  her  executors 

or  administrators." 

Mrs.  Carr  died  without  having  made  any  appointment,  leaving 
her  husband  surviving.  He  died  in  August,  1838,  without  having 
taken  out  administration  to  his  wife's  estate.  By  his  will  he  gave 
[  *63  ]  all  his  property  to  *the  defendant,  Mrs.  Malkin  (his  only  daughter), 
and  appointed  her  and  her  husband  his  executors,  who  accordingly 
proved  his  will. 

On  the  death  of  Mrs.  Brand,  the  testator's  widow  and  first  tenant 
for  life  of  the  fund,  in  1841,  Mrs.  Malkin  took  out  administration 
to  her  mother's  estate,  and  claimed  the  legacy;  whereupon  the 
question  arose,  which  this  information  was  filed  to  determine,  what 
probate  and  legacy  duties  were  payable,  it  being  contended  by 
Mrs.  Malkin  that  under  the  limitation  '*  to  and  for  the  benefit  of 
the  executors  or  administrators  '*  of  her  mother  Mrs.  Carr,  she  (the 
defendant)  was  entitled  to  the  fund,  either  as  sole  next  of  kin  of 
her  mother  or,  by  personal  designation,  as  her  administratrix ;  and 
therefore  that  only  one  probate  duty  and  one  legacy  duty  were 
payable  :  while,  on  the  other  hand,  it  was  contended  on  the  part  of 
the  Crown  that,  under  that  limitation,  the  reversionary  interest  in 
the  fund  became  part  of  Mrs.  Carr's  estate  at  her  death,  and  that 
Mrs.  Malkin's  beneficial  title  to  it  was  derived  from  the  will  of  her 
father,  and  consequently  that  it  was  liable  to  two  probate  and  two 
legacy  duties. 

The  cause  was  heard,  by  special  leave,  before  the  Lord  Chancellor. 

Mr.  RomiUy  and  Mr.  MauU,  for  the  Attorney-General,  relied 
on  Daniel  v.  Dudley  (i). 

Mr.  Tinmy  and  Mr.  Gardner,  for  the  defendants,  [cited  Sanders 
V.  Franks  (2),  Wallis  v.  Taylor  (s),  and  other  cases.] 

Nov.M.       The  Lord  Chancellor: 

[  66  ]  The  gift  under  Thomas  Brand's  will,  subject  to  a  life  estate  to  his 

widow  and  to  [a]  life  estate  to  Mr.  and  Mrs.  Carr  and  the  survivor, 

with  power  of  appointment  to  Mrs.  Carr,  which  was  not  executed, 

was  in  trust  to  pay  and  apply  the  funds  in  question  unto  and  for 

(1)  1  Ph.   1.     See  judgment,  next         (2)  17  B.  E.  202  (2  Madd.  147). 
ftge.  (3)  42  R.  R.  167  (8  Sim.  241). 
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he  benefit  of  the  executors  or  administrators  of  Mr.  Carr.  Mrs.  A.-o. 
Carr  died  first,  then  Mr.  Carr ;  and  after  the  death  of  both,  the  malkin. 
testator's  widow,  who  was  entitled  for  life,  died ;  and  the  question 
is,  whether  these  funds  were  part  of  the  estate  of  Mr.  Carr,  that  is, 
whether  they  were  part  of  the  estate  of  Mrs.  Carr ;  for  although 
they  were  a  reversionary  interest  which  never  could  fall  into  pos- 
session during  the  coverture,  yet,  as  the  husband  survived,  he 
>>ecame  entitled  to  such  reversionary  interest  if  it  formed  part  of 
his  wife's  estate. 

Does,  then,  a  gift  to  the  executors  or  administrators  of  one  of 
several  tenants  for  life  of  a  fund  constitute  part  of  the  estate  of 
such  tenant  for  life,  or  is  it  a  gift  in  trust  for  the  next  of  kin  of 
such  person?  It  seems  strange  that  this  should  be  made  a  question. 
The  title  of  the  tenant  for  life  was  admitted  and  assumed  in  Saberton 
V.  Skeeh(i),  and  IValton  v.  Makin  (2).  It  was  precisely  the  case  I  had 
to  consider  in  Daniel  v.  Dudley  (B);  and  although  there  was  not  a 
formal  decision  of  the  point,  I  formed  and  expressed  a  very  decided 
opinion  in  the  affirmative  of  the  proposition.  The  Yice-Ghancellok 
had  in  that  case  decided  that  the  next  of  kin  of  the  wife  were 
entitled,  founding  that  opinion  upon  what  he  conceived  to  be  a 
clear  manifestation  of  intention  to  exclude  the  husband, — a  circum- 
stance most  material  if  there  had  been  expressions  from  *  which  a  [  *67  ] 
gift  to  the  next  of  kin  of  the  wife  could  have  been  supported. 
Resting  as  the  decision  does  upon  this  ground,  it  is  no  authority 
in  support  of  the  affirmative  of  the  general  proposition. 

[Uis  Lordship  then  referred  to  some  cases  in  which  by  force  of 
special  context  the  words  ''  executors  or  administrators  "  had  been 
treated  as  equivalent  to  next  of  kin,  and  proceeded  as  follows:] 

It  appears,  then,  that  in  all  the  cases  in  which  the  next  of  kin 
have  been  held  entitled,  the  decision  has  ^proceeded  upon  a  sup-  [  *68  ] 
posed  intention  derived  from  peculiar  terms  and  provisions  of  the 
instrument  controlling  the  admitted  ordinary  and  legal  meaning  of 
the  words  used.  Whether,  in  all  these  cases,  there  was  sufficient 
evidence  of  such  intention,  is  immaterial  for  the  present  purpose, 
for  all  the  cases  assume  that  without  evidence  of  such  intention  the 
next  of  kin  would  not  be  entitled. 

I  cannot,  however,  abstain  from  observing  that  such  evidence 
ought  to  be  very  strong  to  justify  a  construction  inconsistent  with 
the  ordinary  and  legal  meaning  of  the  words  used.   That  such  cases 

^  1)  82  B.  B.  284  (1  Bush.  &  My.  587).  (3)  1  Ph.  1 . 

(2)  6  Sim.  148. 
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A.-G.  may  exist  cannot  be  doubted,  for  the  words  being  only  the  media 
Malkin.  through  which  the  meaning  is  conveyed,  it  is  immaterial  what 
words  are  used  if  we  are  sufficiently  informed  what  meaning  they 
are  intended  to  bear  ;  but  the  actual  probability,  that  the  author  of 
the  instrument  intended  that  the  words  used  should  be  understood 
according  to  their  ordinary  and  legal  meaning,  is  so  strong,  that 
slight  circumstances  cannot  be  considered  as  sufficient  evidence  of 
a  contrary  intention.  Too  easy  a  departure  from  tlie  ordinary 
meaning  leads  to  uncertainty,  and  tends  to  make  every  case  the 
subject  of  unsatisfactory  speculation  as  to  the  author's  intention. 

In  the  present  case,  the  testator  might  have  had  one  of  three 
objects :  first,  to  give  it  to  the  executors  or  administrators  of  Mrs. 
Carr  for  their  own  use  and  benefit,  or,  secondly,  in  trust  for  his 
next  of  kin,  or,  thirdly,  to  Mrs.  Carr  herself,  or  rather  to  throw  it 
into  her  estate.  The  first  is  the  most  improbable,  the  second  not 
much  less  so;  and  if  that  had  been  his  intention,  would  he  have 
taken  this  method  of  effecting  his  purpose?  But  if,  as  appears  to 
have  been  the  fact,  Mrs.  Carr  was  the  object  of  his  bounty,  what  can 
[  *69  ]  be  more  natural  than  that,  after  providing  for  the  life  ^estate  and 
giving  to  Mrs.  Carr  all  the  powers  over  the  fund  necessary  to  secure 
the  enjoyment  of  property  by  a  married  woman,  he  should  give  to 
her  all  that  might  not  be  exhausted  by  those  other  provisions. 

The  construction,  therefore,  which  I  put  upon  this  instrument 
preserves  the  ordinary  legal  meaning  of  the  words  used,  is  in 
accordance  with  the  great  weight  of  authority,  and  is  most  con- 
sistent with  the  apparent  and  probable  intention  of  the  testator. 
I  am  of  opinion  that  the  husband  became  entitled  to  this  reversionary 
interest  jure  mariti,  and  that  the  probate  and  legacy  duties  are 
payable  upon  it  as  part  of  his  estate. 


1840.  In  the  Matter  of  BAEON  I)E  BODE. 

Juiyn.  i^  THE  Matter  op  VISCOUNT  CANTERBURY. 

Lord  (2  Phillips,  85—90;  S.  C.  4  Jur.  645.) 

COTTKNHAM,  ,       „  ,.  .   .  .     .    , 

L.C.  'i^^o  first  step  in  proceedings  upon  a  petition  of  right  on  which  the  Royal 

r  g5  1  endorsement  has  been  made   is,   to  ascertain  the  facts    on   which    the 

petitioner's  claim  is  founded:  and  a  commission   for  that  purpose  is  of 

course,  unless  the  AtUtrneif- General  be  willing  to  admit  the  facts  as  alleged, 

and  to  take  isisue  upon  them  by  demurrer. 

Applications  similar  to  that  in  the  last  case  were  roade  in  these 
cases  in  the  years  1889  and  1840.   Both  were  disposed  of  together,  on 
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the  15th  July,  1840,  when  the  following  judginent  (i)  was  delivered        In  re 
on  the  case  of  The  Baron  de  Bode,  which  stood  first  in  the  paper.  bousl 

Tbb  Lord  Chancellor: 

This  case  comes  before  me  apon  a  petition  of  right,  with  the 
nsnal  indorsement  by  the  Qaeen,  ''  Let  right  be  done ; "  and  it  is 
an  application  on  the  part  of  the  petitioner,  that  what  is  alleged  to 
be  the  usual  course  may  be  taken,  and  that  a  commission  may 
issue.  It  was  opposed  by  the  Attorney-General^  who  contended, 
that  in  that  stage  of  the  case  it  was  competent  to  raise  before  me 
objections  to  the  relief  prayed  by  the  petition,  or,  I  should  say, 
to  the  case  stated  upon  the  petition,  the  object  of  the  petition 
being  rather  for  liberty  to  go  on  with  the  proceedings  than  for  any 
specific  relief  to  be  administered  by  this  Court. 

In  support  of  that  proposition,  although  I  have  had  the  benefit 
of  two  arguments,  one  upon  this  petition,  and  the  other  on  Lord 
Canterbury's,  no  case  has  been  cited  in  which  the  Court  has 
adjudicated  on  or  enquired  *into  the  merits  of  the  case  stated  upon  [  *9^  ] 
the  petition.  The  exercise  of  such  a  jurisdiction,  if  any  such 
existed,  would  obviously  be  attended  with  great  difficulty,  and 
liable  to  serious  objection.  There  is,  in  fact,  nothing  before  me 
but  the  petition  of  the  party,  praying  for  liberty  to  interplead  with 
the  Attoniey-Generaly  and  to  adopt  those  proceedings  which, 
according  to  the  course  which  has  been  followed  in  other  cases, 
are  necessary  to  be  pursued,  in  order  to  bring  the  question  to  an 
issue  between  the  party  claiming  and  the  Crown.  If  I  were,  on 
the  discussion  of  the  merits,  to  form  an  opinion  in  favour  of  the 
petitioner's  claim,  it  is  not  very  obvious  how  a  remedy  is  to  be 
applied  for  that  which,  in  such  a  case,  the  petitioner  would  have 
established  as  his  grievance.  If,  on  the  other  hand,  I  were  to 
form  an  opinion  against  the  claim,  I  apprehend  it  is  quite  certain, 
that  the  petitioner  would  have  no  means  of  questioning  the  pro- 
priety of  that  decision  elsewhere,  because  there  would  be  no  record. 

It  would,  therefore,  be  doing  any  thing  rather  than  that  which 
the  Crown  by  its  indorsement  on  the  petition  has  directed  to  be 
done:  it  would  not  be  "doing  right;"  for,  although  the  adjudica- 
tion upon  the  merits  might  be  correct,  it  would  be  precluding  the 
party  from  that  which  is  the  right  of  the  subject,  to  have  such 

(1)  This  judgment  having  been  de*  prepared  with  the  assistance  of  the 

liTered  before    the    preeent   reporter  short-hand  writer's  note,  for  which  the 

entered    upon    his    duties     in    that  reporter  is  indebted  to  Mr.  Anstey. 
capacity,  the  report  of  it  has  been 
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In  re        claims  aa  he  thinks  proper  to  make,  asserted  in  due  course  of 
BoDB.        litigation,  with  the  means  of  ultimate  appeal  in  case  the  judgment 
be  not  satisfactory. 

In  the  absence  of  any  case,  or  any  authority  in  support  of  the 
argument  of  the  Attomey-Oeneral^  I  thought  it  expedient  to  direct 
that  a  search  be  made  in  the  records  of  the  Petty  Bag  Office,  in 
order  to  see  whether  any  record  remained  in  that  Office  of  petitions 
of  right.  Because  if  the  Chancellor,  to  whom  the  petition  is  sent 
[  •87  ]  *by  the  Crown,  had  in  former  times  exercised  any  jurisdiction,  or 
expressed  any  opinion,  on  the  merits  of  the  case,  those  proceedings 
would  certainly  be  found  in  the  Petty  Bag  Office,  if  his  judgment 
had  been  against  the  claim  of  the  petition.  In  the  event  of  his 
opinion  being  in  favour  of  the  claim  of  the  petition,  the  case,  no 
doubt,  would  have  taken  the  ordinary  course,  and  found  its  way 
to  a  court  of  law  :  but  if  the  judgment  had  been  against  the  claim 
of  the  petitioner,  it  would  have  stopped  in  the  Petty  Bag  Office. 

On  that  search  being  made,  no  record  has  been  found  of  any 
such  proceedings  :  from  whence  it  seems  necessarily  to  be  inferred 
that  the  proceedings,  passing  through  this  Court,  have  in  all 
instances  been  forwarded  to  a  court  of  law,  for  the  purpose  of 
adjudication  on  the  rights  of  the  parties. 

Now  it  is  supposed,  and  there  seems  very  good  reason  for  the 
supposition,  that  this  proceeding  by  petition  of  right  was  adopted 
on  account  of  the  inconsistency  which  there  would  be  in  having  a 
suit  instituted  against  the  Crown  by  the  Crown's  own  writ,  and  the 
obvious  impropriety  of  having  the  Crown  brought  into  litigation 
with  the  subject  without  its  own  immediate  consent. 

Assuming  that  to  be  the  origin  of  the  proceedings,  one  would 
naturally  suppose,  that  on  this  petition  coming  to  the  Court  of 
Chancery  with  the  consent  of  the  Crown  indorsed,  it  has  been 
viewed  by  this  Court  in  the  nature  of  an  application  for  an  original 
writ.  If  that  be  so,  then  this  Court  ought  to  deal  with  it  as  it  does 
with  applications  for  original  writs;  and  I  find  that  in  Brooke's 
Abridgement,  tit.  Petition,  pi.  34,  the  petition  of  right  is  viewed 
precisely  in  that  light. 
[  88  ]  Having,  then,  to  consider  this  case  in  the  absence  of  any  authority 

in  support  of  the  argument  of  the  Attorney-General,  and  finding 
that  there  is  no  record  left  in  this  Court  of  proceedings  of  this 
nature,  I  have  now  to  enquire  into  some  of  the  authorities  which 
are  to  be  found  in  the  books  on  the  other  side  of  the  question ; 
and  it  is  very  satisfactory  to  observe  that  these  authorities,  which 
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are  all  of  ancient  date  (for  the  proceeding  is  very  unusual  in        in  re 
modern  times),  seem  to  confirm  the  view  which  I  had  taken,        bodu. 
namely,  that  in  the  present  state  of  the  proceedings,  I  as  Chancellor 
had  no  jurisdiction  to  investigate  the  merits  of  the  case. 

In  Stauuford's  Pleas  of  the  Crown,  fo.  72,  c.  22,  this  is  stated : 
''  After  the  petition  is  indorsed,  it  shall  be  delivered  to  the  Chan- 
cellor of  England,  and  then  shall  there  be  a  commission  awarded 
out  of  the  Chancery  to  find  the  right  or  title  of  him  that  sueth  the 
petition;  which  being  found  by  inquest,  then  he  may  interplead 
with  the  King,  and  not  before."  Now  that  is  a  very  distinct 
authority  that  there  is  no  record,  no  suit,  nothing  but  that  which 
stands  in  the  place  of  the  writ,  until  there  be  a  finding  by  inquisi- 
tion in  favour  of  the  party  suing,  or,  which  comes  to  the  same 
thing,  until  the  Attorney-General,  on  the  part  of  the  Crown,  not 
asking  that  an  investigation  should  take  place,  confesses  the  facts 
as  stated  on  the  petition. 

In  the  same  book,  fo.  78,  c.  22,  this  is  stated :  **In  every  petition, 
whether  it  be  sued  in  the  Parliament  or  elsewhere,  writs  of  search 
shall  be  awarded  to  search  the  King's  title  'ere  the  party  shall 
interplead  with  the  King." 

According  to  this  authority,  before  a  party  can  interplead  with 
the  King,  there  ought  to  be,  not  only  a  commission  *to  enquire  [  *89  ] 
into  the  title  of  the  party,  but  also  a  writ  of  search  to  ascertain  the 
title  of  the  King;  whereas,  the  argument  on  the  part  of  the 
Attorney-General  in  this  case  is,  that  the  party  is  to  interplead  with 
the  King  not  only  before  there  is  a  writ  of  search,  but  before  any 
commission  has  issued. 

It  is  on  the  same  principle  that  Blackstone,  Brd  vol.  p.  256,  states 
the  course  of  proceeding,  ''That  upon  the  answer,  'Let  right  be 
done,'  a  commission  shall  issue  to  enquire  of  the  truth  of  the  sugges- 
tion, after  the  return  of  which,  the  King's  Attorney  is  at  liberty  to 
plead  in  bar,  and  the  merits  shall  be  determined  on  issue  or 
demurrer,  as  in  a  suit  between  subject  and  subject." 

(His  Lordship  then  referred  to  Lord  Somers'  argument  in  The 
Bankers"  csLse{i),  Brooke's  Abr.,  tit.  Petition,  pi.  26;  and  Viner's 
Abr.  tit.  Prerogative,  Q.  IS,  8,  as  authorities  to  the  same  effect.) 

From  all  these  authorities  it  appears  that  in  the  present  stage  of 
this  case,  that  is,  on  the  bringing  into  Chancery  of  the  petition 
with  the  Boyal  indorsement,  "Let  right  be  done,"  there  is  no  suit 
or  proceeding  upon  which  any  judgment  can  be  given  until  the 

(1)  14  State  Trials,  59. 
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commission  be  returned  and  found  for  the  petitioner,  or  the  facts 
stated  by  him  be  admitted  by  the  Attomey-OeneraL  Until  this  take 
place  he  has  no  loats  standi  as  against  the  Crown. 

I  am,  therefore,  of  opinion  that  the  whole  duty  I  have  to  perform, 
in  the  present  stage  of  the  case,  is  to  permit  the  party  to  pursue 
the  usual  course  for  the  purpose  of  prosecuting  his  suit ;  and  as  I 
am  not  at  *liberty  to  adjudicate  upon  the  merits,  I  wholly  abstain 
from  expressing  any  opinion  upon  them. 

The  other  case,  of  Lord  Canterbury,  is  precisely  the  same  in  point 
of  principle,  and  therefore  of  course  the  same  order  must  be  made. 

Commissions  were  ordered  to  issue  in  both  cases,  but  that  in  the 
first  only  was  executed,  it  having  been  arranged  in  the  second  that 
the  petition  should  be  amended  in  such  a  manner  as  to  enable  the 
Attorney-General  io  admit  its  allegations  and  demur.  [See  65  B.  R. 
896  (1  Ph.  506.] 


184B. 
July  22. 

Shadwrll, 
V.-C. 

On  Appeal. 
Dec,  5. 

Lord 

COTTKNHAM, 
L.C. 


KIDD   V.   NORTH  (1). 

(2  Phillips,  91—100;  S.  0.  16  L.  J.  Ch.  116;  10  Jur.  995;  affg.  14  Sim.  463; 

14  L.  J.  Ch.  349.) 

A  legacy  given  by  an  incomplete  testamentary  paper  held  to  be  in 
substitution  for  two  legacies  of  greater  amount  given  to  the  same  party  by 
a  previous  will  and  codicil. 

If  an  incomplete  testamentary  paper,  made  before  the  1st  January,  1838, 
contains  internal  evidence  of  an  intention  to  make  an  entirely  new  dis- 
position,  and  for  that  purpose  to  undo  all  that  had  been  done  by  a  previous 
[  91  ]  complete  will,  the  Court  will  give  effect  to  the  new  disposition  as  far  as  it 

goes,  in  substitution  for  the  former,  but  will  treat  the  former  one  as 
operative  so  far  as  no  substituted  disposition  is  provided  in  its  place. 

The  question  in  this  case  was,  wliether  a  legacy  of  500/.  given  by 
an  incomplete  testamentary  paper,  which  had  been  admitted  to  pro- 
bate, with  a  will  and  three  codicils  of  prior  date,  was  in  addition  to  or 
substitution  for  legacies  of  larger  amount  given  by  those  instruments. 

The  will,  which  was  dated  the  19th  of  July,  1830,  commenced  as 
follows:  "This  is  the  last  will  and  testament  of  me,  John  Kidd 
of  Liverpool,  in  the  county  of  Lancaster  :  First,  I  direct  the  payment 
of  all  my  just  debts,  my  funeral  and  testamentary  expenses,  and  the 
charges  of  the  probate  of  this  my  will,  out  of  my  personal  estate, 
which  I  confidently  hope  will  be  much  more  than  sufficient  for  that 
purpose :  then  I  give  and  bequeath  to  my  son  William  Kidd  the 
sum  of  202.,  to  be  paid  to  him  within  one  month  next  after  my 
decease,  whose  receipt,  notwithstanding  he  may  not  have  attained 

(1)   WiUon  V.  O'Ltary  (1872)  L.  R.  7  Ch.  448,  41 L.  J.  Ch.  342,  26  L.  T.  463. 
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his  age  of  twenty-oue  years,  shall  be  a  good  discharge  to  my  Ktdd 
executors  hereinafter  mentioned  :  I  give  and  bequeath  unto  James  nortr. 
Lowe  of  Liverpool  aforesaid,  solicitor,  and  William  Simpson  of  the 
same  place,  at  present  under  articles  to  me  as  an  attorney,  the  sum 
of  500/.  in  trust,  to  pay  to  my  said  son  SOI.  every  sis  months,  until 
he  has  received  the  said  sum  of  500/.,  the  first  payment  to  commence 
and  be  made  at  the  end  of  six  months  after  my  decease.  I  give  and 
I)eqQeath  unto  the  said  William  Simpson  all  my  law  books,  office 
desks,  stools,  and  iron  book  cases,  except  the  large  iron  chest  whicli 
runs  upon  wheels,  which  I  direct  my  trustees  and  executors  to 
keep  for  the  safe  custody  of  my  various  ^title-deeds,  until  the  whole  [  *92  ] 
of  my  real,  copyhold,  and  leasehold  estates  are  sold  and  disposed 
of ;  and,  after  the  same  shall  be  so  sold  and  disposed  of,  I  give  and 
bequeath  the  same  iron  chest,  with  the  two  keys  thereunto  belonging, 
unto  the  said  James  Lowe:  I  give  and  bequeath  to  the  said  James 
Lowe  and  William  Simpson  the  sum  of  100/.  each  to  be  retained  by 
them  at  the  end  of  six  calendar  months  next  after  my  decease  :  I 
give  and  bequeath  unto  John  Shaw  Leigh  my  gold  watch,  gold 
chain,  and  the  gold  seals  appended  thereto,  and  the  gold  key,  in 
trust,  for  such  of  his  sons  who  shall  first  attain  the  age  of  fourteen 
years,  then  to  be  delivered  to  him :  I  also  give  and  bequeath  unto 
such  female  servants  who  may  be  in  my  service  at  the  time  of  my 
decease,  the  sum  of  5/.  a  piece  for  mourning." 

The  testator  then  devised  and  bequeathed  all  his  real  and  personal 
estates,  not  thereinbefore  disposed  of,  *'  in  which  personal  estate," 
he  said,  "  I  do  hereby  expressly  include  all  the  property  bequeathed 
to  me  by  my  late  brother  William  Eidd,  and  I  do  hereby  declare 
that  the  reason  why  I  have  mentioned  this  circumstance  is,  because 
it  has  been  erroneously  and  impertinently  reported  that  I  have  no 
power  to  dispose  thereof  "  to  his  friends  the  said  James  Lowe  and 
William  Simpson,  their  heirs,  executors,  &c.,  in  trust,  to  convert 
the  whole  into  money,  and  to  invest  the  proceeds  in  manner  therein 
mentioned,  and  to  stand  possessed  thereof,  and  of  the  securities  in 
which  the  same  should  be,  from  time  to  time  invested  upon  certain 
trusts  therein  mentioned  for  Elizabeth  Kidd  and  Maria  Kidd,  whom 
he  described  as  the  widows  of  his  two  relatives  William  Kidd  and 
Thomas  Kidd,  and  their  respective  children.  The  will  then  con- 
tained the  usual  devise  of  estates  vested  in  the  testator  as  mortgagee 
or  trustee,  and  the  usual  power  to  appoint  new  trustees  and  clause 
of  indemnity,  ♦and  concluded  with  the  appointment  of  James  Lowe  I  *^'^] 
and  William  Simpson  as  executors. 

B.B. — VOL.  liXxnii.  3 
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KiDD  The  first  codicil,  which  bore  date  the  6th  February,  1882,  was  as 

NoiiTH.  follows :  "  This  is  a  codicil  to,  and  to  be  taken  as  part  of,  the  last  will 
and  testament  of  me  &c.,  bearing  date  the  19th  July,  1830,  whereas, 
I  have  by  my  said  will  devised  and  bequeathed  all  my  real  and 
personal  estates  unto  James  Lowe  and  William  Simpson,  their 
heirs,  &c.,  on  the  trusts  therein  mentioned ;  now  I  do  hereby  give 
and  bequeath  to  Bridget  Bibby  of  &c.,  in  consideration  of  her 
faithful  services  to  my  late  aunt  and  myself,  the  sum  of  2,000/., 
which  I  hereby  direct  my  executors  to  pay  to  her  within  six  months 
after  my  decease,  and  to  pay  the  duty  imposed  upon  legacies  out  of 
the  residue  of  my  estate  and  efifects,  and  I  do  hereby  confirm  my 
said  will." 

The  second  codicil,  which  bore  date  the  10th  November,  1832, 
and  commenced  with  the  same  introductory  words  as  the  first, 
merely  revoked  the  legacy  given  by  the  will  to  William  Simpson 
and  the  appointment  of  him  as  one  of  the  executors. 

By  the  third  codicil,  which  bore  date  the  10th  March,  1834,  and 
had  the  same  introductory  words,  after  reciting  from  the  will  the 
bequest  of  200L  to  Lowe  and  Simpson  in  trust  for  his  son  William, 
and  the  general  residuary  devise  and  bequest  to  the  same  parties  in 
trust,  and  the  appointment  of  them  as  executors,  and  further 
reciting  the  death  of  James  Lowe,  and  that  William  Simpson  had 
not  conducted  himself  to  his  (the  testator's)  satisfaction,  the  testator 
revoked  all  the  gifts  &c.,  in  his  will  contained,  to  William  Simpson 
as  trustee  and  the  appointment  of  him  as  executor ;  and  devised 
[  *94  ]  and  bequeathed  all  his  real  estates  and  all  his  personal  ^estate,  not 
given  or  bequeathed  by  his  will,  to  his  friends  John  North  and 
Ambrose  Lace,  their  heirs,  &c.,  on  the  trusts  in  the  will  contained, 
with  all  the  powers,  authorities  and  indemnities  which  would  have 
vested  in  ihe  said  Lowe  and  Simpson,  in  case  they  had  been  living 
at  his  death,  and  this  codicil  had  not  been  made ;  and  in  every 
other  respect  he  confirmed  his  will,  and  gave  to  John  North  and 
Ambrose  Lace  2001,  each,  for  their  trouble  as  executors. 

The  will  and  all  the  codicils,  except  the  first,  were  signed  and 
duly  attested  by  three  witnesses ;  the  first  codicil  was  signed,  but 
not  attested. 

The  unfinished  testamentary  paper  which  had  neither  date, 
signature,  nor  attestation,  was  in  these  words :  "  This  is  the  last 
will  and  testament  of  me  John  Kidd,  late  of  Liverpool,  but  now  of 
Roby  in  the  county  of  Lancaster,  gentleman,  as  follows: — First, 
I  direct  the  payment  of  all  my  just  debts,  and  particularly  any  I 
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may  owe  to  my  servants  who  may  be  living  with  me  at  the  kidd 
time  of  my  decease,  my  funeral  and  testamentary  expenses,  and  north. 
the  charges  of  the  probate  of  this  my  will,  out  of  my  personal 
estate,  which  I  confidently  hope  will  be  much  more  than  sufficient 
for  that  purpose ;  then  I  give  and  bequeath  unto  my  son  William 
Kidd  the  sum  of  192.  Ids,  to  be  paid  to  him  within  ten 
days  after  my  decease:  I  also  give  and  bequeath  unto  Bridget 
Bibby,  my  present  servant,  if  she  shall  be  in  my  service  at  the  time 
of  my  decease,  the  sum  of  500L,  and  to  my  servant  Joseph  Batcliffe, 
if  he  shall  be  in  my  service  at  the  time  of  my  decease,  the  sum  of 
500/.,  to  be  paid  to  each  of  them  at  the  end  of  nine  calendar  months 
next  after  my  decease,  free  and  clear  from  any  duty  now  or  here- 
after to  be  imposed  upon  legacies,  which  duty  I  direct  and  authorise 
my  executors  hereinafter  named,  to  pay  out  of  my  personal  estate  : 
I  give  and  bequeath  unto  ray  *friends  Ambrose  Lace  and  my  partner  [  ♦ds  ] 
William  Eaton,  both  of  Liverpool  aforesaid,  gentlemen,  the  sum  of 
300/.  each ;  and  to  the  said  William  Eaton,  all  my  law  books,  office 
desks  and  stools,  and  iron  book  cases  and  the  keys  thereto 
respectively  belonging,  and  direct  them  to  pay  the  legacy  duty  on 
such  legacies  out  of  my  personal  estate :  I  also  give  and  bequeath 
unto  (  )  my  gold  watch  with  the  gold  chain,  seals  and  key 

appendant  thereto,  to  be  delivered  to  him  free  from  legacy  duty. 
I  also  give  and  bequeath  unto  such  of  my  friends  whom  I 
shall  name  to  attend  my  funeral,  and  who  shall  attend  the 
same,  the  sum  of  19/.  194.  each  for  mourning;  and  as  to 
all  my  lands,  tenements,  hereditaments,  whether  real,  copyhold, 
or  leasehold,  or  of  whatsoever  nature  the  same  may  be,  and 
also  as  to  all  the  residue  of  my  personal  estate  and  effects,  of 
what  nature  or  kind  soever  and  wheresoever  the  same  may  be,  over 
which  I  have,  or  at  the  time  of  my  decease  may  have,  a  controlling 
power,  and  also  such  term,  estate,  and  interest  as  I  may  have 
in  any  leasehold  estate  at  the  time  of  my  decease  (and  I  do  hereby 
declare  that,  in  the  bequest  of  the  residue  of  my  personal  estate,  I 
mean  to  include  whatever  property  I  became  possessed  of  under 
the  will  of  my  late  brother  William ;  and  I  have  thought  it  necessary 
to  make  this  declaration  on  account  of  a  certain  person  having  very 
impertinently  and  frequently  reported  that  I  have  no  power  to 
dispose  thereof)  unto  my  friends  the  said  Ambrose  Lace  and 
William  Eaton,  their  heirs,  administrators,  and  assigns,  according 
to  the  nature  and  quality  thereof  respectively,  upon  trust,  that  they 
and  the  survivor  of  them,  and  the  heirs,  executors,  administrators 

8— a 
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EiDD        or  assigns  of  such  survivor,  shall  and  do  stand  seised  and  possessed 

NoKTH.       thereof,  and  of  every  part  hereof,  to,  for,  and  upon  the  several  uses, 

trusts,  ends,  interests,  and  purposes  hereinafter  mentioned,  expressed 

and  declared  of  and  concerning  the  same ;  that  is  to  say  .  .  . 

[  96  ]  Bridget  Bibby  remained  in  the  service  of  the  testator  until  his 

death,  which  happened  in  March,  1835. 

The  bill  was  filed  by  the  residuary  legatees  named  in  the  will, 
against  the  trustees  and  the  particular  legatees  under  the  several 
instruments,  for  the  administration  of  the  estate. 

The  question  came  before  the  Vice-Chancellor  of  England  upon 
exceptions  taken  to  the  Master's  report  under  the  decree;  when 
his  Honour  held,  overruling  the  exceptions,  that  the  legacy  of 
nineteen  guineas,  given  by  the  incomplete  instrument  to  the 
testator's  son  William,  was  a  substitution  fot  the  legacy  of  20/. 
given  to  him  by  the  will,  and  that  the  legacy  of  500/.  given  by  the 
same  instrument  to  Bridget  Bibby,  was  a  substitution  for  the  legacy 
of  5/.  given  to  her  by  the  will,  and  for  the  legacy  of  2,000/.  given  to 
her  by  the  second  codicil. 

This  was  an  appeal  by  Bridget  Bibby  from  that  decision. 

Mr.  J.  Parker  and  Mr.  Freeling,  for  the  appellant,  relied  upon 
the  diflference  in  the  amounts  of,  and  the  motives  for,  the  two  gifts 
of  2,000/.  and  500/.,  the  one  being  absolute  and  apparently 
regarded  as  a  remuneration  for  past  services ;  the  other  con- 
tingent on  the  legatee's  remaining  in  the  testator's  service  until 
his  death.  They  also  insisted  on  the  danger  of  treating  a  le^ac}^ 
given  by  an  incomplete  instrument  as  a  substitution  for  a  legacy  of 
larger  amount  in  a  prior  perfect  will,  on  account  of  the  possibility 
that  if  the  testator  had  completed  the  instrument,  he  might  in  a 
subsequent  part  of  it,  have  made  some  further  disposition  in 
favour  of  the  legatee. 

Mr.  Bacon  and  Mr.  Tillotson  for  the  respondents,  the  residuary 
legatees. 

[  97  ]  Mr.  Hoffman  for  the  trustees. 

[Hemming  v.  Gurrey{i),  Heming  v.  Clutterbuck  (2) ,  St.  Albatis  v. 
Beauclerk  (a),  Attorney -General  v.  Harley  (4),  Suisse  v.  Lord 
Lowther  (5),  Fraser  v.  Byng  (6),  and  other  cases,  were  cited.] 

(1)  25  R.  R.  209  (2  Sim.  &  St.  311).  (4)  20  R.  R.  296  (4  Madd.  263). 

(2)  30  R.  R.  66  (1  Bligh,  N.  8.  479).  (5)  62  R.  R.  170  (2  Hare.  424). 

(3)  2  Atk.  636,  (6)  32  R.  R.  154  (1  Russ.  &  My.  90i. 
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'V 


The  Load  Chancellor:  Kidd 

V. 

When  the  testamentary  papers  of  which  probate  is  granted  North. 
appear  to  give  several  legacies  to  the  same  persons,  it  is  often  Dec^. 
extremely  difficult  to  ascertain  what  was  the  real  intention  of  the 
testator  ;  and  to  attain  that  object  as  far  as  possible,  certain  rules 
Lave  been  laid  down  and  nice  distinctions  taken ;  but  such  rules 
and  distinctions  are  applicable  only  to  cases  in  which  there  is  no 
internal  evidence  of  intention;  for  where  that  is  to  be  found,  it 
must  prevail*  Such  is  the  present  case ;  for  I  conceive  it  to  be 
clear,  that  the  last  testamentary  paper  was  intended  to  be  in 
substitution  for  all  the  others,  and  to  supersede  the  provisions 
contained  in  them.  It  is,  indeed,  incomplete;  but  the  Ecclesias- 
tical  Court  ha\dng  granted  probate  of  it,  no  question  can  be  made 
as  to  its  being  testamentary,  and  operative  as  such  so  far  as  it  goes. 

It  is  reasonable  to  give  such  effect  to  the  incomplete  instrument, 
if  it  contains  within  itself  evidence  *of  an  intention  to  make  an  [  *98  ] 
entirely  new  disposition,  and  for  that  purpose  to  undo  all  that  had 
been  done  before ;  but  if  the  new  disposition  applies  only  to  part 
of  the  subject-matter,  the  instrument  being  upon  the  face  of  it 
incomplete,  and  not  applying  to  other  parts,  it  is  consistent  with 
all  principle  to  give  effect  to  this  intention,  so  far  as  it  is  expressed, 
but  to  consider  the  first  disposition  as  operative,  so  far  as  no 
substituted  disposition  is  provided  in  its  place. 

Many  authorities,  to  which  I  propose  shortly  to  refer,  establish 
this  doctrine ;  but  the  first  matter  for  consideration  is,  does  the  last 
testamentary  paper  contain  within  itself  evidence  of  an  intention 
to  make  an  entirely  new  disposition,  and  for  that  purpose  to  undo 
all  that  had  been  before  done  ?  It  appears  to  me  very  clear  that 
such  was  the  testator's  intention. 

The  first  testamentary  paper  is  described  as  his  last  will  and 
testament,  and  begins  by  directing  payment  of  his  debts,  and 
makes  a  small  provision  for  his  son.  By  it  he  gave  nothing  to 
the  appellant,  except  as  she  might  answer  the  description  of  a 
female  servant  living  in  the  testator's  service  at  the  time  of  his 
death,  in  which  capacity  she  might  have  been  entitled  to  51.,  but 
he  gave  his  law  books  to  one  Simpson,  and  his  watch  and  seals  to 
one  Leigh,  and  disposed  of  his  real  and  personal  estate  for  the 
benefit  of  Elizabeth  and  Mary  Kidd  and  their  children. 

The  second,  third,  and  fourth  testamentary  papers  are  described 
as  codicils,  and  directed  to  be  taken  as  part  of  his  will,  and  in  the 
second  and  fourth  he  in  terms  confirms  his  will,  except  as  theiifihF 
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KxDD        altered.     By  the  second  of  these  he  gave  2,0002.  to  Bridget  Bibby  for 

North,       her  faithful  services  to  bis  (i)  late  aunt  and  to  himself.     ♦The  third 

[  *99  ]       and  fourth  related  to  the  appointment  of  his  executors  and  trustees. 

The  last  testamentary  pacper,  upon  which  the  question  arises, 

began,  as  did  the  first)  with  the  words  '*  This  is  the  last  will  and 

testament  of  me/'  and  again  directs  payment  of  all  his  debtSi    He 

gave  19/,  19«.  to  his  son,  and  to  Bridget  Bibby,  if  she  shall  be  in 

his  service  at  the  time  of  his  death,  500Z.     To  Eaton  all  his  law 

books,  and  his  watch  to  ,  not  filling  up  the  name,  and 

all  his  real  and  personal  estate  upon  trust  to  sell  and  ''  to  hold 

same  upon  the  trusts  hereinafter  mentioned ;  that  is  to  say,"  and 

there  it  stopped. 

Of  this  paper  probate  has  been  granted.  It  must  therefore  be 
considered  as  testamentary,  and  an  effectual  declaration  of  the 
testator's  intention  ;  and  the  question  is,  did  he  intend  this  to  be 
an  addition  to  his  former  testamentary  dispositions,  as  all  the 
intermediate  papers  were  declared  to  be,  or  did  he  intend  to 
substitute  this  last  paper  for  all  the  former?  for  if  he  did,  then,  so 
far  as  it  contains  a  declaration  of  his  intention,  it  is  to  be  con- 
sidered as  a  revocation  of  his  intention  as  before  declared  as  to 
the  particular  matters,  and  as  a  substitution  of  the  new  disposition 
in  its  place. 

As  to  the  direction  for  payment  of  his  debts,  and  the  gift  of  his 
watch  and  law  books,  and  the  gift  of  the  residue  of  his  real  and 
personal  estate,  the  substitution  is  beyond  all  doubt.  And  could 
he  have  intended  that  the  former  disposition  should  stand  only  as 
to  the  legacy  of  2,0001.  to  Bridget  Bibby,  and  perhaps  some  other 
small  legacies  ?  If  so,  the  last  paper  could  not  have  been  his  last 
will  and  testament,  which  he  tells  us  he  intended  it  should  be  con- 
[  •100  ]  sidered.  In  Jackeon  v.  Jackson  (2)  Mr.  Justice  *Buller  thought  it 
too  clear  for  argument,  that  when  a  testamentary  paper,  incomplete 
as  a  will,  appeared  on  the  face  of  it  to  be  intended  as  a  substitution 
for  a  former  complete  will,  the  legacies  given  by  the  latter  paper 
only  were  to  take  effect.  That  case  indeed  contains  many  of  the 
circumstances  of  the  present.  It  is,  as  to  the  facts,  the  case  most 
in  point  with  the  present ;  but  the  principle  is  recognized  in  many 
others,  as  the  Attorney -Gen  end  v.  llarley{s),  Heming  v.  Clutterbuck 
in  the  House  of  Lords  (4),  and  Fraser  v.  Byng  (5). 

(1)  "  Her"  is  the  original  report.  (4)  30  E.  R.  66  (1  Bligh,  N.  a  479). 

(2)  2  Cox.  35.  (5)  32  E.  E.  154  (1  Euss.  &  My.  90). 

(3)  20  E.  E.  296  (4  Madd.  263). 
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So  far  as  this  question  depends  upon  the  latter  instrument  being        Eidd 
incomplete,  it  cannot  arise  upon  any  instrument  made  after  the       north. 
1st  of  January,  1838 ;  but  whether  legacies  are  to  be  considered 
as  additional  or  substitutional,  questions  may  arise  upon  com- 
pleted instruments. 

I  am  of  opinion  that  the  Vicb-Chancbllor's  judgment  was  right, 
and  that  the  appeal  must  be  dismissed  with  costs. 


CARMICHAEL  r.   CAEMICHAEL  (1).  i^. 

(2  Phillips,  101—106;  S.  C.  10  Jur.  908.)  Shadwbll, 

V  -C 
A  party  sued  as  executor  de  son  tort  joiutly  with  the  rightful  estecutor, 

stated  by  his  answer  that  he  had,  before  the  bill  was  filed,  accounted  for  his     ^"  Appeal. 

receipts  and  payments  to  his  co-defendant  and  paid  over  to  him  the  IS 46. 

balance :  Held,  that  such  settlement  would  not  be  binding  on  the  plaintiff         ^^^'  ^' 

who  was  beneficially  interested  in  the  estate,  and  therefore  the  CoUBT  . 

refused  to  insert  in  the  decree  the  usual  direction  as  to  not  disturbing  qq-xtenham 

settled  or  stated  accounts.  L.C. 

Such  a  direction  is  applicable  only  to  an  alleged  settlement  of  accounts         [  101  ] 
between  plaintiff  and  defendant,  and  not  to  one  between  co-defendants. 

An  executor  de  son  tort  is  subject  to  all  the  liabilities,  but  entitled  to 
none  of  the  privileges,  of  an  ordinary  executor  (2). 

This  was  an  appeal  from  a  decree  of  the  Vicb-Chancbllor  op 
England,  pronounced  in  the  year  1884,  in  a  suit  for  the  adminis- 
tration of  a  testator's  estate.  The  persons  named  as  executors 
having  all  renounced  probate,  the  testator's  widow  took  out  adminis- 
tration  with  the  will  annexed.  The  bill  was  filed  by  a  daughter  of 
the  testator,  who  was  beneficially  interested  under  his  will,  against 
her  mother,  and  also  against  her  brother  as  executor  de  son  tort, 
the  bill  alleging  that  he  had,  before  administration  was  granted  to 
the  widow,  and  without  authority,  collected  a  considerable  part  of 
the  estate  in  Demerara,  in  respect  of  which  it  prayed  an  account 
against  him,  as  well  as  the  usual  account  against  the  widow. 

The  brother,  by  his  answer,  admitted  that,  being  in  Demerara  at 
the  time  of  the  testator's  death,  he  had  collected  the  effects  and 
paid  the  debts  of  the  testator  in  the  colony ;  but  stated  that  he 
had,  before  the  bill  was  filed,  accounted  for  his  receipts  and  pay- 
ments and  paid  over  the  balance  to  his  mother  as  administratrix ; 
and  he  submitted  that  he  was  not  accountable  to  the  plaintiff. 

^1)  I/HIy,  Curtis  (1865)  L.  R.  1  Eq.  estate  sufficiently  for  the  purpose  of 

90,  3o   ii.  J.  Ch.   133,  13  L.  T.  584;  proceedings  in  administration :  Ruwatll 

and  see;x/<^  p.  59.  v.  Morris  (1873)  L.  H.  17  Eq.  20,  43 

(2)  But  he  does  not  represent  the  L.  J.  Ch.  97,  29  L.  T.  446.-0.  A.  S. 
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Cabmicuael       No  evidence  was  givian,  at  the  hearing,  of  the  settled  account,  and 

0 Jr.         his  Honour  made  the  usual  decree  for  an  ^account  against  both  the 

MICHAEL,     defendants,  with  liberty  to  the  Master  to  state  special  circumstances. 

After  the  decree  the  brother  died,  and  the  suit  was  revived 
against  his  personal  representative. 

The  Master,  in  proceeding  under  the  decree,  gave  effect  to  the 
settled  account,  and  accordingly  found  that  nothing  was  due  from 
the  brother's  estate  ;  but  exceptions  taken  to  his  report  having  been 
allowed,  oh  the  ground  that  he  had  no  authority  to  treat  the 
account  as  settled,  the  personal  representative  of  the  brother 
presented  this  petition  of  rehearing,  insisting  that  the  decree  ought 
to  have  contained  a  direction  to  the  Master,  in  case  he  should  find 
any  account  to  have  been  settled  between  the  brother  and  the 
administratrix,  not  to  disturb  the  same,  but  with  liberty  to  the 
plaintiff  to  surcharge  and  falsify. 

Mr.  Wood  and  Mr.  Campbell,  for  the  appellant : 

The  administratrix,  being  the  legal  hand  to  receive  the  balance, 
was  competent  to  give  a  valid  discharge  for  it,  and  to  settle  the 
account  on  which  it  arose  ;  and  consequently,  if  the  appellant  had 
proved  the  settlement  of  account  at  the  hearing,  he  would  have 
been  entitled  to  have  the  bill  dismissed  as  against  him ;  but  that 
the  suggestion  in  the  answer,  though  unsupported  by  evidence,  is 
suflBcient,  according  to  the  ordinary  practice,  to  entitle  him  to  the 
enquiry  which  he  now  asks. 

(The  Lord  Chancellor  :  That  is  not  an  uncommon  practice, 
where  the  account  is  alleged  to  have  been  settled  between  the 
plaintiff  and  defendant ;  but  have  you  any  authority  for  it  in  the 
case  of  an  alleged  settlement  of  account  between  co-defendants  ?  I 
[  •103  ]  want  to  know,  too,  how  you  distinguish  *this  case  from  one  in 
which  there  are  two  executors,  and  one  dies,  and  his  representative 
accounts  for  his  receipts  with  the  survivor  ?  That  does  not  dis- 
charge him  from  liability  to  account,  in  a  suit  for  the  administra- 
tion of  the  estate :  and  the  authorities  show  that  an  executor  de 
son  tort  cannot  Fay  he  is  so,  as  against  those  who  charge  him  as 
executor.  He  has  all  the  liabilities,  but  none  of  the  privileges, 
that  belong  to  that  character.) 

At  law,  an  executor  de  son  tort  is  discharged  if   he  pays  over 
what  he  has  received  to  the  rightful  administrator  before  action 
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brought:   Padget  v.  Priest  (i),  Curtis  v*  Vemoni^z).      There  is  no  Cabmicharl 
reason  why  there  should  be  a  different  rule  in  this  Court.     In  the         q^h- 
ease  put  by  your  Lordship  of  the  representative  of   a  deceased     michakl. 
executor,  it  has  never,  we  believe,  been  decided  that  a  settlement  of 
accounts  between  him  and  the  surviving  executor,  if  made  fairly 
and    before  bill   filed,    would   not    be   binding   upon   the   parties 
beneficially    interested :    if    it    were   otherwise,    the  estate   of   a 
deceased  executor  could  never  be  discharged  without  a  suit,  which 
would  be  a  great  inconvenience.     In   this  case   the   hardship  is 
obvious,  of  calling  upon  the  appellant  to  account  over  again  to  the 
plaintiff  for  all  his  receipts  and  payments  in  Deraerara,  after  he 
has  settled  with  the  administratrix,  and  delivered  up  to  her  the 
voachers  for  his  payments  before  any  suit  was  thought  of. 

Mr.  Bacon  and  Mr.  Cliajyman,  for  the  plaintiff,  referred  to 
Oxenham  v.    Clapp(^)y    Webster   v.    Webster  {^),   and    Sharland    v. 

Mildon  (6). 

■» 

Mr.  Wood,  in  reply.  [  i04  ] 

The  Lord  Chancellor: 

In  this  case  the  decree  which  is  the  subject  of  appeal  was  made 
so  long  ago  as  the  year  1884.  The  bill  was  filed  against  the 
administratrix  and  a  son  of  the  testator,  a  brother  of  the  plaintiff, 
and  who,  being  at  Demerara  at  the  time  of  the  testator's  death, 
collected  the  testator's  property  there,  brought  it  to  this  country, 
and  paid  it  over  to  his  mother,  who  was  then  the  legal  personal 
representative.  It  seeks  an  account  not  only  against  the  mother, 
but  also  against  the  son,  as  having  acted  without  authority. 

It  appears  that  the  son  not  only  paid  over  the  amount  of  the 
property  in  his  hands,  but  also  accounted  to  the  personal  represen- 
tative, and  it  is  said  that  the  result  of  that  account  is  binding  upon 
all  persons  claiming  under  the  testator's  will.  The  decree  took  no 
notice  of  that  settlement,  but  directed  the  ordinary  account  against 
the  son  as  being  responsible  to  the  plaintiff.  The  parties  pro- 
ceeded before  the  Master  under  that  decree,  and,  until  the  time 
when  this  appeal  was  presented,  took  no  steps  for  the  purpose  of 
altering  it ;  but  finding,  on  exceptions  to  the  Master's  report,  that 
the  Court  considered  the  Master  as  not  justified  in  treating  the 

(1)  1  K.  B.  440  (2  T.  R.  97).  (4)  7  K.  R.  351  (10  Ves.  93). 

(2)  1  B.  B.  774  (3  T.  R.  587).  (5)  10  Jur.  171. 
(3^  2  B.  &  Ad.  309. 
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Carmichael  account  as  settled,  they  have  now  appealed  from  the  decree,  and 

Car-         ask  that  a  direction  may  be  introduced  into  it  to  the  effect  that,  if 

MioHAEi..      ^YiQ  Master  shall  find  any  account  to  have  been  settled  between  the 

defendants,  he  is  not  to  disturb  it,  except  by  allowing  the  plaintiff 

to  surcliarge  and  falsify. 

Now,  in  the  first  place,  this  appears  to  me  to  proceed  on  an 
erroneous  view  of  the  practice  of  the  Court.  It  is  quite  true,  that 
[  *105  ]  where  the  accountability  of  the  ^defendant  to  the  plaintiff  is 
established,  and  a  settled  or  stated  account  is  suggested  by  the 
answer,  it  is  the  practice  of  the  Court  to  introduce  such  a  direction 
as  is  now  asked,  because  in  such  a  case  the  direction  does  not  go 
to  the  root  of  the  accountability  of  the  party ;  but,  assuming  him 
to  be  accountable,  it  merely  enables  the  Master  in  a  certain  event 
to  qualify  the  mode  of  taking  the  account.  But  here,  the  account 
is  alleged  to  have  been  settled  not  with  the  plaintiff  but  with  a 
co-defendant,  and  the  result  of  introducing  such  a  direction  in  a 
case  of  that  description  w^uld  be,  that  there  would  be  a  decree 
directing  accounts  against  two  defendants,  and  at  the  same  time 
directing  the  Master  to  enquire  into  a  fact  which,  if  established, 
would  show  that  the  Court  was  wrong  in  decreeing  an  account 
against  one  of  the  defendants  at  all. 

Another  objection  to  what  is  asked  is,  that  it  would  be  estab- 
lishing this  proposition,  that  an  executor  de  son  ioi%  by  settling 
with  the  personal  representative,  can  discharge  himself  from 
liability  to  the  parties  beneficially  interested  in  the  testator's 
estate.  And  before  I  can  do  that,  I  should  require  it  to  be  shown 
that  one  personal  representative  can  discharge  another  from 
responsibility  to  the  parties  beneficially  interested,  by  settling 
accounts  with  him  ;  for  an  executor  de  son  tort  is  subject  to  all  the 
liabilities  of  an  ordinary  executor. 

If,  therefore,  the  case  were  quite  new,  and  the  suit  were  now 
before  me  for  the  first  time,  I  should  refuse  the  enquiry  as  not 
warranted  either  by  practice  or  principle.  But  if  these  objections 
[  *io6  j  had  not  existed,  I  should  *have  hesitated  long  before  I  acceded  to 
such  an  application  after  the  length  of  time  that  has  elapsed  since 
the  decree  was  made,  without  any  explanation  being  given  of  the 
delay.  For  whether  the  enquiry  was  not  asked  for  at  the  hearing, 
or,  being  asked  for,  was  refused,  is  immaterial.  In  eitlier  case,  the 
party  has  been  guilty  of  great  negligence  in  not  coming  sooner. 
The  introduction  of  enquiries  of  this  kind  into  decrees  is  any  thing 
but  a  matter  of  course ;  and  though  the  Court  in  a  proper  case  will 
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r. 
michak:l. 


do  it,  still  it  is  a  matter  of  discretion;  and  in  this,  as  in  all  other  Oarmichabl 

cases  of  discretion,  the  Court  must  take  care  not  to  destroy  its        cak- 

jurisdiction  and  defeat  the  general  ends  of  justice,  from  a  desire  to 

do  justice  in  a  particular  instance.     In  this  case,  however,  the 

decree  authorizes  that  which  is  sufficient  to  do  justice -between  the 

parties,  and  bring   the  whole  ease  before  the  Coutt  on  further 

directions;   for  the  Master  is  to  take  the  accounts  and  to  be  at 

liberty  to  state  any  circumstances  specially.     And  if  the  Master 

should  statei  as  a  special  circumstance,  that  an  account  was  settled 

between  the  co-defendants,  with  all  the  facts  connected  with  such 

settlement,  the  Court  would  be  in  a  condition  to  determine  what, 

under  all  the  circumstances  of  the  case,  justice  required  should 

be  done. 

Appeal  dismissed  with  costs. 


GOMPERTZ  V.   GOMPERTZ(l).  i8*«. 

Dec.%. 
(2  Phillips,  107—110;  S.  C.  16  L.  J.  Ch.  23 ;  10  Jur.  937.)  

nioBtTation  of  the  distinction  between  a  direction  in  a  will  which  goes  to       ^  v  .i;      ' 
cut  down  or  qualify  a  prior  absolute  gift,  and  one  which  only  goes  to 
regulate  the  mode  in  which  the  gift  shall  be  dealt  with  and  enjoyed.  ^^  Api)eal. 

Lord 
The   question  in   this  case  arose  on   the  construction  of  the  Cottenham, 

residuary  clause  in  the  testator's  will,  which  was  in  these  words  :  [  io7  ] 
"The  residue  of  my  effects  I  dispose  of  as  follows;  my  sons  to 
have  two  shares  each,  and  my  daughters  to  have  one  share  each ; 
the  children  of  my  late  daughter  Elizabeth  Cohen  to  have  one 
share  among  them  for  their  mother's  one  share ;  but  if  my  sons 
should  think  proper  to  give  my  daughters  8,0002.  sterling  to  each 
of  them,  for  one  share  of  the  residue,  I  give  my  sons  the  option 
either  to  give  my  daughters  8,000/.  or  one  share  ;  but  my  son-in- 
law  A.  B.  Cohen  shall  have  the  benefit  of  the  children  of  my  late 
daughter  Elizabeth  Cohen,  either  to  take  one  share  or  8,0002.  for 
her  children  for  the  residue  share.  And  that  I  give  to  my  sons 
and  daughters  of  the  residue,  it  is  my  will  to  be  in  this  manner : 
my  daughters  only  to  have  the  interest  of  the  one  share  during 
their  lives  and  after  their  deaths  shall  become  to  their  lawful  heirs, 
and  one  share  of  the  two  shares  of  each  of  my  sons  of  the  residue 
shall  only  have  the  interest  of  their  one  share  during  their  lives, 

(\)  La$9ence    v.    Tiernty    (1849)    1  a£f.  [J902]  A.  C,  14,  71  L.  J.  Ch.  149, 

Mac,  &  G.  551,  2  H.  &  Tw.  1)5,  14  85  L.  T.  729,  H.L. ;  In  re  Ifoorf  [1901] 

Jur.  182 ;  In  re  Hancock  [1901]  1  Ch.  2  Ch.  578,  70  L.  J.  Ch.  856,  85  L.  T. 

482, 70  L.  J.  Ch.  114, 84  L.  T.  163.  C.  A. ;  447. 
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QoBiPKRTz  and  after  their  deaths,  shall  become  to  their  lawful  heirs.  My 
GoMPERTE.  ^^^^  sheM  have  time  to  consider,  three  years,  if  they  will  give  my 
daughters  one  share  or  8,000/.  each,  which  is  meant,  the  interest 
of  the  said  sum  only.  The  two  shares  of  my  sons  of  the  residue  is 
meant  one  at  their  own  disposal,  and  the  one  share  only  the 
interest  during  their  lives,  and  my  daughters  only  the  interest  of 
their  own  share  of  the  residue,  or  of  the  8,000/*  of  the  residue  "  (i). 
L 108  ]  The  testator  had  five  sons  and  five  daughters.     By  the  decree  in 

a  former  suit,  the  share  of  Mrs.  Hollander,  one  of  the  daughters^ 
who  had  then  no  children,  had  been  directed  to  be  carried  over  to 
her  separate  account,  the  interest  to  be  paid  to  her  for  life,  with 
liberty  to  any  party  to  apply.  On  her  death,  without  children,  in 
July,  1844,  the  question  arose,  whether  her  share  belonged  to  her 
husband  as  her  administrator,  or  to  the  next  of  kin  of  the  testator. 
This  suit  was  instituted  by  the  next  of  kin,  to  decide  that  question. 
At  the  hearing  of  the  cause  before  the  Vice-Chancellor  of  England, 
his  Honour  decreed  the  fund  to  the  next  of  kin. 
This  was  the  husband's  appeal  from  that  decision. 

Mr,  Walker,  for  the  respondents,  having  briefly  stated  the  case, 
the  Lord  Chancellor  called  upon  the  counsel  for  the  appellant. 

A/r.  J,  Parker  and  Mr.  Speed,  for  the  appellant,  contended 
that  there  was  an  absolute  gift,  in  the  first  instance,  of  an  integral 
share  to  each  of  the  testator's  daughters,  and  that  the  subsequent 
directions  as  to  their  children  were  not  added  with  a  view  to  reserve 
any  contingent  benefit  to  his  own  estate,  in  the  event  of  any  of  the 
daughters  dying  without  children,  but  merely  for  the  purpose  of 
carrying  out  more  effectually  his  intentions  of  bounty  towards  his 
daughters  and  their  children,  if  they  should  have  any ;  and  they 
relied  on  Whittell  v,  Dudin  (2),  Mayer  v.  Towmend  (3),  Campbell  v. 
Brownrigg  (4),  Hulmc  v.  Hulme  (5),  observing,  also,  that  this 
[  '109  ]  *construction  of  the  clause  was  strengthened  by  the  circumstance 
that  it  was  a  disposition  of  residue. 

The  Lord  Chancellor: 

I  think  the  Vice-chancellor  right  in  the  construction  which  he 
has  put  on  this  clause,  and  that  after  the  death  of  the  daughter 

(1)  This  i8  extracted  literally  from  (3)  52  B.  R.  180  (3  Beav.  443). 
the    copy   of  the  will  used   at    the  (4)  65  B.  B.  390  (I  Pk  301). 
hearing.  (5)  47  B.  B.  326  (9  Sim.  644). 

(2)  22  B.  B.  124  (2  J.  &  W.  279). 
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without  children  her  share  went  to  the  testator^s  next  of  kin.  The  Oompbrtz 
cases  referred  to  all  proceeded  on  the  same  principle,  but  which  is  oohpkbtz. 
not  applicable  to  the  present  case.  In  those  cases,  there  was  a  gift, 
and  then  a  direction  as  to  the  manner  in  which  the  legacy  was  to 
1)6  invested  and  applied  for  the  benefit  of  the  legatee ;  not  a  diminu- 
tion or  qualification  of  the  original  gift,  but  merely  a  direction  as 
to  the  mode  in  which  it  was  to  be  dealt  with  and  enjoyed  in  a 
certain  event.  But  here  I  consider  the  directions  contained  in  the 
latter  part  of  the  clause  as  a  diminution  of  the  original  gift,  and, 
therefore,  that  whatever  interest  is  not  exhausted  by  the  gift  as  so 
diminished,  remains  the  property  of  the  testator. 

It  is  quite  true  that  the  first  sentence  might  raise  a  question  ;  for 
the  testator  divides  his  property  into  shares,  and  says,  *'  my 
daughters  to  have  one  share,  my  sons  two  ;  "  and  if  h6  had  after- 
wards done  no  more  than  direct  how  the  shares  so  given  were  to  be 
laid  out  and  enjoyed,  the  case  would  have  fallen  within  the  principle 
of  those  cited ;  but  the  subsequent  directions  relate  not  to  that,  but 
to  the  nature  and  substance  of  the  gift  itself.  For  whenever  in  the 
course  of  these  directions  the  testator  refers  to  the  shares  of  his 
daughters,  it  is  always  accompanied  with  an  explanation  of  the  sense 
in  which  he  means  to  use  the  word ;  that  is,  a  life  interest  only, 
with  remainder  to  their  children.  To  such  a  case,  it  is  clear,  that 
the  principle  on  which  the  appellant  relies  Moes  not  apply,  and,  [*no] 
therefore,  being  of  opinion  that  the  Vice-chancellor's  decision  was 
right,  1  must  dismiss  the  appeal. 


[113] 


CHUCK   V.   CREMER(l).  me. 

{2  Phillips,  1)3—115;  S.  C.  1  Coop.  temp.  Cott.  338;  16  L.  J.  Ch.  92.)  '^'' 

An  order  of  the  Court  of  which  the  party  affected  by  it  has  notice,  though   ^      '"^1^ 
not  fonnally  ser^-ed  upon  him,  is  not  to  be  disregarded  or  treated  by  him  as  L  C 

a  nullity,  however  certain  it  may  be  that  the  order  is  erroneous  and  would 
upon  a  proper  application  for  that  purpose  be  discharged. 

This  was  an  application  to  discharge  an  attachment  issued  by 
the  plaintiff  against  the  defendant  for  want  of  an  answer,  and  to 
discharge  an  order  of  the  Vice-chancellor  of  England  refusing  a 
similar  motion  with  costs. 

The  time  for  answering  the  bill  having  expired  on  the  1st  June, 
the  defendant  took  out  a  warrant  before  the  Master  for  further 
time.  On  the  attendance  before  the  Master  on  the  4th  June,  the 
(1)  K.  S.  C.  Ord.  LXX, 
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Chuck  return  day  of  the  warrant,  it  was  arranged  by  consent  that  the 
Ckkmkr.  defendant  should  have  a  month's  further  time  from  the  Ist  June, 
and  the  Master  endorsed  the  warrant  accordingly  ;  but  the  Master's 
clerk  by  mistake  drew  up  the  order,  dating  it  the  4th  June,  as  an 
order  for  a  month's  time,  without  stating  from  what  day  the  month 
was  to  begin.  A  copy  of  the  order  so  drawn  up  was  sent  by  post 
by  the  defendant's  solicitor  to  the  plaintiff's  on  the  11th  June,  and 
a  few  days  after,  the  defendant's  solicitor  meeting  the  clerk  of  the 
plaintiff's  solicitor  in  the  street,  and  mentioning  that  the  order 
had  been  forwarded  to  him  by  post,  the  clerk  said,  "  Then  I  dare 
say  it  has  found  its  way  to  my  file."  The  plaintiff,  however, 
treating  the  order  as  if  it  had  been  correctly  drawn  up  according  to 
the  agreement,  in  which  case  the  extended  time  for  answering  would 
have  expired  on  the  28th  June,  wrote  to  the  defendant's  solicitor  on 
the  27th,  stating  that  unless  the  answer  were  filed  on  the  following 

f  *il4  ]  day,  he  should  issue  an  attachment :  the  answer  *not  being  filed, 
the  attachment  in  question  was  issued  on  the  80th. 

Mr.  Js.  Parker  and  Mr.  Daniel,  for  the  motion. 

Mr:  Rolt  and  Mr.  Kinglake,  contra,  insisted,  first,  that  a  party 
who  complained  of  irregularity  in  his  adversary  was  bound  to  show 
that  his  own  proceedings  had  been  perfectly  regular,  which  the 
defendant  had  not  done,  having  neither  entered  the  order  with  the 
clerk  of  records  and  writs,  nor  duly  served  it,  and  that  the  plaintiff 
had  a  right  to  presume  that  the  order  would  be,  and  had  been, 
drawn  up  in  conformity  with  the  agreement  of  the  parties  and  the 
Master's  endorsement,  and  that  he  was  not  bound  to  take  any  notice 
of  a  copy  of  an  order  sent  to  him  by  post  and  varying  from  those 
terms:  secondly,  which  they  said  was  the  ground  of  the  Vice- 
Chancellor's  refusal  of  the  motion,  that  the  order  having  been 
obtained  on  the  defendant's  application  and  for  his  own  benefit,  he 
was  bound  to  see  that  it  was  correctly  drawn  up  according  to  the 
terms  agreed  on,  and  that  his  availing  himself  of  the  error  instead 
of  immediately  applying  to  have  it  set  right  as  soon  as  he  discovered 
it,  was  a  fraud  on  the  Court  as  well  as  on  the  plaintiff,  of  which  the 
defendant  ought  not  to  be  allowed  to  take  advantage. 

The  Lord  Chancellor  (without  hearing  a  reply)  said,  that  the 
circumstance  of  the  order  not  having  been  entered  was  immaterial ; 
for  that  a  party,  knowing  that  a  certain  order  had  been  made,  was 
not  the  less  bound  to  respect  it  because  it  had  not  been  entered. 
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As  to  *the  mistake  (for  it  was  not  even  suggested  that  it  was  not  a 
mistake,  or  that  anything  was  done  to  mislead  the  Master)  it  was 
the  mistake  of  the  Master's  clerk :  an  order  not  corresponding,  it  is 
true,  with  the  agreement  between  the  parties,  but  yet  an  order 
of  the  Court  was  drawn  up,  and  was  existing ;  and  there  was  proof 
of  knowledge  on  the  part  of  the  plaintiff's  solicitor  that  there  was 
an  order  in  his  possession,  so  that  he  could  not  plead  the  want  of 
formal  service  as  an  excuse  for  disregarding  it.  Under  these  cir- 
cumstances, his  solicitor  thought  proper  to  treat  the  order  as  a 
nuUity.  A  solicitor,  however,  was  not  to  form  his  own  opmion  as 
to  whether  an  order  was  right  or  wrong :  as  long  as  the  order  stood 
it  was  to  be  respected.  The  issuing  of  the  attachment,  therefore, 
before  the  period  mentioned  in  the  order  had  expired  was  an 
improper  proceeding,  and  he  should  discharge  it,  however  certain 
it   might   be  that   an   application   to  discharge    the  order  would 

succeed. 

A  ttachment  discharged. 


Chuck 
r. 

CURURR. 

[MI5] 


DUKE  OF  LEEDS  v.  EARL  of  AMHERST  and  Others  (1). 

(2  Phillips,  117—126;  S.  C.  10  Jur.  956;  affg.  14  Sim.  357;  15  L.  J.  Ch.  351.) 

The  statutory  rule  which  gives  to  a  remainderman  twenty  years  from  the 
time  when  his  title  accrues  in  possession,  for  bringing  an  action  or  suit  for 
the  property,  applies  to  a  claim  for  compensation  for  equitable  waste,  as 
well  as  to  a  claim  to  the  laud  itself.  And  therefoi-e  an  account  of  equitable 
waste  was  decreed  against  the  estate  of  the  tenant  for  life  thirty-eight  years 
after  the  waste  was  committed,  the  title  of  the  plaintiff,  as  remainderman 
in  tail,  having  accrued  within  twenty  years  before  the  filing  of  the  bill. 

Upon  a  claim  to  compensation  for  equitable  waste,  the  Court  does  not 
consider  whether  the  act  complained  of  was  or  was  not  a  sound  exercise  of 
discretion  with  reference  to  the  state  of  the  property  and  to  the  interests  of 
the  family  to  which  it  belongs,  for  a  tenant  for  life  has  no  right  to  alter  the 
nature  of  property  belonging  to  another  person. 

Distinction  between  acquiescence  and  the  release  of  a  right. 

This  was  an  appeal  by  the  defendants  from  a  decree  of  the  Vice- 
Changbllor  of  England,  directing  an  account  to  be  taken  of  the 
benefit  and  profits  derived  by  the  late  Duke  of  Leeds  from  certain 
acts  of  equitable  waste  committed  by  him  on  the  family  estate  of 
Kiveton,  and  payment  of  the  amount  of  such  benefit;  and  profits, 
with  interest  at  4  per  cent,  from  the  time  of  his  death,  out  of  his 
assets. 

The  estate  in  question  was,  upon  the  marriage  of  the  late  Duke, 
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(1)  Phillips  V.  ffom/ray  [1892]   I   Ch.  465,  61  L.  J.  Ch.  210,  66  L.  T.  657, 
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settled,  tof3[ether  with  others,  to  the  use  of  himself  for  life,  without 
impeachment  of  waste,  with  remainder  to  his  first  and  other  sons 
in  tail  male,  with  divers  remainders  over.  The  alleged  acts  of 
waste  consisted  in  pulling  down  the  ancient  family  mansion-house, 
and  cutting  a  quantity  of  the  ornamental  timber  in  the  park.  That 
was  done  in  the  year  1808 ;  the  plaintiff,  who  was  the  eldest  son  of 
the  marriage  and  the  first  tenant  in  tail  under  the  settlement,  being 
then  nine  years  old.  On  his  coming  of  age  in  the  year  1819,  he 
joined  his  father  in  suffering  recoveries  of  the  settled  estates, 
by  which  they  were  conveyed  to  such  uses  as  the  father  and  8on 
should  jointly  appoint ;  and,  in  default  of  appointment,  to  the  old 
uses.  In  1828,  the  plaintiff,  having  married  against  his  father's 
wishes,  an  estrangement  between  them  ensued,  which  continued 
during  the  rest  of  the  father's  life-time.  In  the  year  *1838  the 
late  Duke  died,  having  by  his  will  devised  and  bequeathed  all  his 
unsettled  property,  subject  to  an  annuity  to  the  Duchess  Dowager, 
to  his  son-in-law  and  his  children,  leaving  to  the  plaintiff  nothing 
but  the  settled  estates.  Shortly  afterwards,  this  suit  was  instituted 
against  the  trustees  and  the  parties  beneficially  interested  under  the 
late  Duke*s  will. 

The  claim  was  resisted  by  the  defendants  upon  two  grounds ; 
first,  that  the  alleged  acts  of  waste  were  an  improvement  to  the 
estate,  of  which  the  plaintiff  was  actually  enjoying  the  benefit : 
secondly,  that,  considering  the  length  of  time  which  had  elapsed 
since  the  acts  were  committed  and  the  other  circumstances  of  the 
case,  the  plaintiff  having  never  objected  to  what  had  been  done,  or 
made  it  a  ground  of  claim  during  his  father's  life-time,  must  be 
taken  to  have  acquiesced  in  it,  and  to  have  waived  all  claim  in  respect 
of  it,  if  he  ever  had  any. 

In  reference  to  the  first  ground  of  defence  it  appeared  that  upon 
Kiveton  House  being  pulled  down,  the  park  had  been  converted 
into  a  farm,  which  had  ever  since  been  let  at  a  yearly  rent  of 
between  700/.  and  800/. ;  and  several  witnesses,  who  were  acquainted 
with  the  family  at  the  time,  deposed  that,  in  their  opinion,  the 
dismantling  of  the  house  and  park  was  a  prudent  step  both  for  the 
Duke  and  those  who  were  to  follow  him,  as  there  was  another 
mansion,  Hornby  Castle,  in  the  same  county,  where  the  family  had 
ever  since  resided,  and  the  family  estates  were  inadequate  to  support 
both. 

As  to  the  other  ground  of  defence,  it  appeared  that  in  the  recovery 
deeds  of  the  year  1819  no  allusion  was  made  to  the  acts  in  question  : 
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but  the  plaintiff  having  been  at  that  time  abroad  with  his  father,  Ddkb  of 
and  the  deeds  *having  been  prepared  by  the  father's  solicitor  with-  Lekds 
out  any  separate  legal  adviser  being  consulted  on  the  part  of  the  ^^^^  ^' 
plaintiflf,  that  circumstance  was  not  much  relied  on.  It  further,  fiis  j 
however,  appeared  that  the  plaintiff  had,  on  various  occasions 
between  that  time  and  his  marriage,  concurred  with  his  father  in 
raising,  under  the  joint  power  of  appointment,  sums,  amounting 
to  25,000L,  for  the  benefit  of  his  father,  and  7,000Z.  for  the  purchase 
of  a  commission  in  the  army  for  himself;  and  that  in  the  course  of 
a  protracted  negociation,  which  took  place  after  the  plaintiff's 
marriage,  between  himself  and  bis  father,  with  a  view  to  an  adjust- 
ment of  their  differences  and  a  further  re-settlement  of  the  family 
estates,  although  the  sums  which  he  had  concurred  in  raising  for 
his  father's  benefit  were  repeatedly  put  forward  by  the  plaintiff  as 
a  ground  for  stipulations  beneficial  to  himself,  the  only  occasion  on 
which  the  acts  of  waste  now  complained  of  were  referred  to,  was 
in  a  written  proposal  submitted  by  his  legal  advisers  to  the  late 
Duke,  in  which,  after  stipulating  that,  in  the  event  of  the  plaintiff's 
surviving  his  father  and  dying  without  a  male  heir,  his  wife  should 
be  entitled  to  Hornby  Castle  during  her  life,  "  there  being,  in  con- 
sequence of  Eiveton  House  having  been  pulled  down,  no  other 
residence  upon  the  estate  fit  and  proper  for  a  Dowager  Duchess  to 
reside  in,"  there  was  the  following  passage:  *'The  Marquis,  in 
adverting  to  pulling  down  Kiveton  House  and  disposing  of  the 
materials,  ornamental  timber  &c.,  is  not  desirous  of  founding  thereon 
any  specific  claim;  but  he  cannot  but  think,  in  the  ultimate 
arrangement,  due  consideration  should  be  had  to  this  circumstance, 
there  being  no  house  left  on  the  estate  fit  for  an  eldest  son's 
residence/'  The  negociation  was  ultimately  broken  off  without 
coming  to  any  result ;  but  the  late  Duke  afterwards,  of  his  own 
accord,  paid  off  the  25,0002.  which  had  been  raised  for  his  benefit 
out  of  the  settled  estates. 

A  third  ground  of  defence  taken  by  the  answer  was,  that  the  late      L  i^o  ] 
Duke  had  expended,  in  draining  and   other  permanent  improve- 
ments on  the  Eiveton  estate,  sums  considerably  exceeding  in  amount 
what  he  had  received  from  the  acts  of  waste  complained  of ;  but 
this  allegation  was  not  supported  by  any  evidence. 

The  argument,   on  the  hearing  of   the  appeal,  turned  almost 
exclusively  on  the  second  ground  of  defence. 

Mr,  Bethell  and  Mr.  Lloyd,  for  the  plaintiff,  compared  the  case 
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to  one  of  forfeiture  by  a  tenant  for  life,  in  which  the  remainder- 
man had  two  periods  of  twenty  years  for  making  his  claim,  one 
commencing  from  the  forfeiture,  and  the  other  from  the  accruer  of 
his  own  title  in  possession. 

They  also  observed,  that  the  plaintifif  could  not  be  expected  to 
have  enforced  his  claim  during  the  lifetime  of  his  father,  inasmuch, 
as  he  had  then  only  a  contingent  interest  in  it ;  for  even  had  he 
succeeded,  the  amount  would  only  have  been  ordered  into  Court  to 
follow  the  uses  of  the  settlement,  and  if  the  plaintiff  had  not,  by 
surviving  his  father,  acquired  a  right  to  bar  the  subsequent  limita- 
tions, he  would  never  have  b?come  entitled  to  the  fund  :  Poivlett  v. 
Duchees  of  Bolton  (i). 

Mr.  Stuart,  Mr.  James  Parker,  and   Mr.  O.  Russell  for  the 
appellants : 

This  is  too  stale  a  demand  for  a  court  of  equity  to  enforce. 
The  analogy  of  the  double  remedy  allowed  in  cases  of  forfeiture  of 
an  estate  does  not  apply.  There  the  remainderman  is  allowed 
two  remedies,  because  he  has  two  estates,  one  accruing  by  the 
♦forfeiture,  and  another  by  the  original  limitation  ;  whereas  here 
it  is  the  same  demand  throughout.     *     *     ♦ 

In  Bennett  v.  CoUey  (2),  where  a  father  was  bound  to  renew  a 
lease,  but  had  omitted  to  do  so,  Lord  Brougham  puts  the  son's  right 
to  renew  upon  the  impossibility  of  his  filing  a  bill  with  any  effect 
during  the  lifetime  of  his  father.  So,  in  this  case,  the  Court  will 
look,  not  to  the  time  when  the  plaintiff's  title  accrued  in  possession, 
but  to  the  time  when  he  first  knew  of  the  acts  on  which  he  had 
founded  his  claim ;  and  it  is  not  disputed,  that  he  knew  of  them  as 
early  as  the  year  1819,  if  not  sooner.  His  omission  to  found  any 
express  and  formal  claim  upon  them  from  that  time  to  the  year 
1888,  notwithstanding  the  many  transactions  and  negociations 
which  took  place  between  him  and  his  father  in  reference  to  the 
estates,  can  be  accounted  for  only  on  the  supposition,  that  he  had 
from  the  first  acquiesced  in  the  propriety  of  what  his  father  had 
done,  and  had  resolved  to  found  no  claim  upon  it.  This  Court 
looks  "^'with  great  jealousy  at  claims  postponed  until  they  cannot  be 
as  effectually  resisted  as  if  they  had  been  made  sooner ;  and  this  is 
a  case  in  which  the  Court  ought  to  be  peculiarly  tenacious  of  that 
principle;  for  if  the  acts  of  waste  complained  of  were  done, 
as  they  appear  to  have  been  here,  in  the  exercise  of  a  sound  discre- 
(I)  4  B.  R.  21  (3  Ves.  374).  (2)  35  R.  R.  13o  (2  My.  &  K.  225). 
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tion  and  for  the  benefit  of  the  estate,  it  is  highly  probable,  that  the 
party  who  committed  them  would,  from  the  same  motive,  although 
only  tenant  for  life,  have  expended  sums  in  the  permanent  improve- 
ment of  the  estate,  which,  if  a  claim  of  this  kind  were  made  in  his 
lifetime,  he  might  be  in  a  condition  to  prove  and  take  credit  for,  but 
of  which,  after  his  death,  no  evidence,  as  is  the  case  here,  might  be 
attainable. 
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Lkkds 
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Earl  of 
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yfr.  BetheU,  in  reply. 


Thb  Lord  Chancellor: 

I  have  looked  through  the  papers  in  this  case,  not  from  any 
doubt  I  entertained  during  the  argument,  but  in  order  to  see 
whether  anything  suggested  itself  beyond  what  had  struck  my 
mind  at  the  time  it  was  discussed ;  the  result,  however,  has  only 
been  to  confirm  the  opinion  I  then  formed,  that  there  is  no  ground 
for  impeaching  this  decree. 

The  claim  is  for  an  account  of  equitable  waste  committed  by  the 
plain ti£f-s  father,  while  in  possession  of  the  family  estates  as  tenant 
for  life.  An  old  family  mansion-house  was  demolished,  and  a 
quantity  of  timber  in  the  park,  admitted,  to  a  certain  extent  at  least) 
to  have  been  ornamental  timber,  was  cut  down.  Whether  that  was 
a  judicious  arrangement  or  not  for  the  family,  *it  is  quite  imma- 
terial to  enquire,  for  a  tenant  for  life  has  no  right,  whatever  may 
be  his  opinion  upon  that  point,  to  alter  the  nature  of  property 
belonging  to  another  person  ;  and  therefore  even  admitting  all  that 
is  alleged  by  the  defendants  as  to  that,  the  owner  of  the  estate  is 
entitled  to  be  reimbursed  the  proceeds  of  that  equitable  waste.  As 
to  the  general  right,  therefore,  of  the  Duke  to  compensation  for  the 
waste  committed  upon  his  estate,  there  is  no  doubt;  the  only 
qnestion  is,  whether  any  thing  has  occurred  to  deprive  him  of 
that  right. 

Several  grounds  were  suggested  for  that  purpose :  First, 
acqaiescence.  Now,  acquiescence  is  not  the  term  which  ought  to 
be  used.  If  a  party,  having  a  right,  stands  by  and  sees  another 
dealing  with  the  property  in  a  manner  inconsistent  with  that 
right,  and  makes  no  objection  while  the  act  is  in  progress,  he 
cannot  afterwards  complain.  That  is  the  proper  sense  of  the  word 
acquiescence.  In  that  sense,  however,  there  is  no  acquiescence 
here,  for  the  act  was  done  when  the  present  Duke  was  a  minor,  and 
when,  if  he  had  knowledge  or  means  of  knowledge,  and  he  does 
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not  appear  to  have  been  of  an  age  for  that,  nothing  of  acquiescence 
can  be  imputed  to  him.  The  defence,  therefore,  which  is  really 
intended  *o  be  set  up,  is  not  acquiescence,  but  release  or  abandon- 
ment of  the  party's  right.  For  that  purpose,  however,  it  is  not 
only  necessary  to  show  that  the  plaintiff  knew  of  the  acts  of  waste 
having  been  committed,  but  that  he  knew  of  the  rights  which 
they  gave  him  against  his  father,  and  that  having  such  knowledge, 
he  did  some  act  amounting  to  a  release  of  that  right.  But  the 
only  evidence  of  knowledge  on  the  part  of  the  Duke,  that  he 
had  a  claim  of  a  pecuniary  nature  against  his  father  in  respect 
of  these  acts,  is  what  took  place  during  the  negociation  between 
them  for  a  settlement  of  their  disputes.  And  if  that  negociation 
had  been  carried  *to  a  conclusion,  and  there  had  been  any 
arrangement  of  property  consequent  upon  it,  the  circumstance  of 
the  plaintiff's  concluding  that  arrangement  without  bringing  for- 
ward a  claim  which  he  knew  to  be  outstanding  against  his  father, 
might  have  been  urged  as  a  release  of  it.  But  the  negociation,  in 
fact,  ended  in  nothing ;  no  arrangement  of  property  was  made  as 
the  result  of  it,  and,  therefore,  the  evidence  only  shows  that  at 
that  time  this  claim  was  known  to  exist  as  one  which  the  present 
Duke  might  make  against  the  property  of  his  father.  That 
cannot  be  said  to  amount  to  an  abandonment  or  release  of  a 
previously  existing  equitable  right. 

Then  as  to  compensation,  that  entirely  fails ;  and  therefore,  it  is 
not  necessary  to  discuss  what  might  or  might  not  amount  to 
compensation,  by  which  I  mean  (because  beyond  that  it  cannot 
be  argued)  the  application,  towards  the  improvement  of  the  estate 
of  the  tenant  in  tail,  of  the  proceeds  of  the  equitable  waste, 
either  directly  or  immediately  afterwards  and  arising  out  of 
the  prior  transaction ;  for  there  is  not  only  no  evidence  of  such 
application,  but  on  looking  at  the  answer,  I  find  no  such  case  even 
suggested. 

Nothing,  therefore,  remains,  but  the  question  of  time.  That  has 
been  the  point  principally  relied  upon,  and  no  doubt  a  great  many 
years  have  elapsed  since  the  waste  was  committed ;  but  mere 
lapse  of  time  is  nothing  until  you  ascertain,  by  reference  to  the 
situation  and  circumstances  of  the  parties,  when  it  began  to  run 
against  the  title  of  the  claimant.  Now  two  periods  were  here 
su^'gested ;  first,  the  time  when  the  present  Duke  attained  twenty- 
one,  which  was,  I  think,  in  the  year  1819.  There  is  nothing 
whatever  to  show  me  that  at  that  time  he   knew  of   his  right: 
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not  that  that  is  material,  because  where  the  statutable  time  has 
run,  there  is  no  exception  *to  it,  whether  the  party  knows  of 
his  right  or  not.  But  here  the  answer  to  the  argument  as  to 
time  is,  that  the  property  did  not  fall  into  possession  until  the 
year  1838,  when  the  tenant  for  life,  who  committed  the  waste, 
died.  Until  that  time,  the  plaintiff's  right  was  a  mere  con- 
tingenc}^ ;  if  he  had  died  before  his  father,  it  was  gone ;  and  it 
was  only  on  the  death  of  his  father  that  he  became  absolutely 
entitled,  as  tenant  in  tail,  to  the  proceeds  of  that  part  of  the 
estate  which  had  been  improperly  converted  into  money  by  t))e 
tenant  for  life. 

Now  I  in  vain  asked  for  authorities  to  show  that,  under  these 
circumstances,  a  party  whose  estate  becomes  vested  in  possession 
on  the  death  of  the  tenant  for  life,  is  to  be  barred  of  his  equity  if 
the  tenant  for  life  lives  twenty  years  after  the  time  when  he  com- 
mitted the  waste.  No  such  case  was  produced — none  certainly 
exists.  The  rule  of  law  is  quite  the  other  way.  The  second,  third, 
fourth,  and  fifth  sections  of  the  statute  8  &  4  Will.  IV.  c.  27,  all 
apply  more  or  less  to  the  subject,  and  they  all  give  to  the  tenant  in 
tail  his  remedy  from  the  time  at  which  his  estate  vests  in  possession. 
Indeed,  whether  this  case  be  considered  as  within  the  statute,  or 
whether  it  is  to  be  governed  by  the  rule,  that  equity  follows  the 
law,  it  would  be  strange  if,  where  an  act  of  forfeiture  has  been 
committed  by  tenant  for  life,  the  tenant  in  tail  is  not  bound  to 
enter  for  the  forfeiture,  but  may  have  twenty  years  from  the  time 
when  his  own  estate  vests  in  possession,  and  yet  the  moment  you 
convert  a  legal  right  into  an  equitable  right,  that  is  to  say,  the 
moment  you  divert  part  of  the  estate  from  its  proper  purpose  by 
an  act  of  equitable  waste,  the  tenant  in  tail  should  be  barred  by  the 
lapse  of  twenty  years  from  the  time  when  the  waste  was  committed. 
If  equity  is  to  follow  the  law,  this  Court  is  bound  to  adopt  the  rule 
which  *the  statute  has  laid  down,  and  to  allow  the  same  time  for 
making  a  claim  of  this  kind  which  the  statute  gives  for  making  a 
claim  to  the  land  itself. 

Consistent  with  this  is  the  rule  as  laid  down  by  Lord  Hardwicke, 
in  Kemp  v.Westbrook  (i),  and  recognised  by  Lord  Brougham  in  Bennett 
V.  Colley{2)y  leaving  no  doubt  upon  my  mind  that  this  case  is 
within  the  ordinary  rule,  that  time  does  not  begin  to  run  against 
a  tenant  in  tail  until  his  estate  vests  in  possession. 

These  are  the  only  grounds  on  which  this  claim  to  compensation 

(1)  1  Ves.  Sen.  278.  (2)  35  R.  R.  135  (2  My.  &  K.  225). 
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was  resisted  on  the  part  of  those  who  represent  the  estate  of  the 
tenant  for  life.  I  am  of  opinion  that  they  all  fail,  and  that  the 
appeal  must  be  dismissed  with  costs. 


1846. 
Dee.  4. 


WILLIAM  M^MAHON  and  Wife  v.  BURCHELL. 

(2  Phillips,  127—139.) 

[See  a  note  of  this  appeal  in  64  B.  B.  at  p.  218,  at  the  end  of  the 
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LAWRENCE  v.   BOWLE. 

(2  Phillips,  140—141  ;  S.  C.  1  Coop.  temp.  Cott,  241.) 

Where  several  defendants  are  involved  in  a  breach  of  trust  the  Court,  in 
decreeing  relief  in  respect  of  it,  decrees  the  costs  of  the  suit  against  them 
all,  on  the  principle  of  giving  the  plaintiff  the  greater  security  for  the 
payment,  and  without  regard  to  the  relative  degrees  of  culpability  in  the 
defendants. 

This  was  a  suit  instituted  on  behalf  of  the  infant  son  of  an 
intestate,  for  the  purpose  of  getting  in  and  securing  a  portion  of 
the  estate  which  had  been  left  for  some  years  outstanding  in  the 
hands  of  the  defendant  Bowie  under  a  contract  between  him  and 
the  other  defendant,  the  mother  of  the  plaintiff,  who  was  adminis- 
tratrix, and  which  contract  was  treated  by  the  decree  as  a  breach 
of  trust. 

The  cause  was  heard  in  last  Term  before  the  Lord  Chancellor, 
and,  by  the  minutes  as  delivered  out  by  the  Begistrar,  the  costs  of 
the  suit  were  decreed  to  be  paid  by  the  defendant  Bowie  alone. 

The  minutes  now  coming  on  to  be  spoke  to, 

Mr.  lioxipell  and  Mr.  G.  Russell,  for  the  defendant  Bowie, 
insisted  that  the  costs  of  the  suit  ought  to  have  been  ordered  to 
be  paid  by  the  plaintiff's  mother  as  well  as  by  their  client. 

That  was  resisted  by  Mr.  Cooper  and  Mr.  Cooke,  for  the 
plaintiff,  and  by  Mr.  Stuart,  for  the  mother,  on  the  ground  that, 
though  the  Court  had  treated  the  transaction  between  the  two 
defendants  as  a  breach  of  trust,  yet,  from  the  circumstances  of  it, 
as  they  appeared,  the  defendant  Bowie  was  much  the  more  culpable 
of  the  two. 
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That  the  question  was  not  whether  one  of  the  defendants  was  Bowl^. 
more  culpable  *than  the  other,  but  whether  the  infant  plainiiff  was  [  ♦ui  ] 
to  be  deprived  of  the  double  security  which  a  decree  for  costs 
against  both  the  parties  by  whom  his  estate  had  been  endangered, 
if  not  w^asted,  would  give  him.  Both  the  defendants  were  impli- 
cated in  the  breach  of  trust,  and  both  ought,  on  the  record  at  least 
to  be  liable  for  costs ;  and  the  decree  should,  therefore,  be  in  the 
common  form — the  costs  to  be  paid  by  both  the  defendants. 


FINDEN   V.   STEPHENS  (I).  i8*«- 

^  Dee.  10,  U. 

(2  Phillips,  142—148 ;  S.  C.  1  Coop.  temp.  Cott.  318 ;  17  L.  J.  Ch.  342 ;  10  Jur.  

1019;   12  Jur.  319.)  Shadwbll, 

V.-C. 
A  direction  in  a  will  that  a  certain  person  should  be  employed  as  agent 

and  manager  of  the  testator's  estates  whenever  his  trustees  should  have  Appea . 

occasion  for  the  services  of  a  person  in  that  capacity,  held  not  to  create  a  ^          -   am 

trust  which  such  person  could  enforce.  I^q^       * 

Tms  was  an  appeal  from  an  order  of  the  Vice-Chancbllor  of  ^  ^*^  ^ 
England,  overruling  a  general  demurrer  to  the  bill,  which  prayed 
a  declaration,  that  the  plaintiff  was  entitled  to  be  appointed  the 
agent,  receiver,  and  manager  of  all  the  estates  devised  by  the 
testator's  will  in  respect  of  which  the  trustees  of  the  will  might 
have  occasion  for  an  agent,  receiver,  or  manager,  according  to  the 
provision  for  that  purpose  contained  in  the  will,  and  that  the  plain- 
tiff might  be  permitted  to  act  as  such  agent,  &c.,  and  be  allowed  to 
retain  out  of  the  rents  of  such  estates  the  usual  fees  payable  to 
receivers,  the  amounts  thereof,  if  necessary,  to  be  settled  by  the 
'Master,  and  that  the  defendant  might  be  restrained  by  injunction  [  '143  ] 
from  appointing  or  permitting  any  other  person  to  act  as  such 
agent,  &c.,  in  the  place  of  the  plaintiff. 

The  bill  stated  that  the  plaintiff  had  been  employed  by  the 
testator  for  many  years  previously  to  his  death  in  1845  as  his 
surveyor  and  architect,  and  as  his  general  adviser  in  the  letting 
and  management  of  various  parts  of  his  estates  and  property  at 
Reading,  and  that  the  testator  had  reposed  great  confidence  in  his 
judgment  and  integrity  in  those  capacities.  It  then  set  forth  the 
testator's  will,  dated  the  28th  of  March,  1845,  by  which  he  devised 
all  his  real  and  personal  estates  to  two  of  the  defendants  in  trust, 

(1)  Fo$trr  V.  EUiry  (1881)  19  Ch.  D.  ol8,  51  L.  J.  Oh.  275. 
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FiNDBN  subject  to  an  annuity  of  1,000Z.  to  his  wife  for  her  life,  to  pay  the 
Stephens  income  in  equal  shares  to  his  wife's  four  nieces  (naming  them),  to 
their  respective  separate  use,  with  power  to  them  to  appoint  the 
reversion  of  their  respective  shares,  and  subject  to  any  appoint- 
ment to  be  made  by  them,  or  any  of  them,  in  trust  for  Anne  Frances 
Quelch  (one  of  the  nieces)  absolutely.  The  will  then  contained  a 
power  to  the  trustees,  with  the  consent  in  writing  of  the  four 
nieces,  to  lease  or  sell  all  or  any  part  of  the  estates,  and  to  give 
effectual  discharges  for  the  purchase-money  and  a  power  to  the 
four  nieces,  or  the  survivors  or  survivor  of  them,  to  appoint  new 
trustees.  And  then  came  the  following  clause  on  which  the  plain- 
tiff's claim  was  founded :  **  And  inasmuch  as  my  estates  and  property 
will  require  more  management  than  I  can  expect  of  my  trustees 
personally  to  bestow,  it  is  my  wish  and  desire  that  Thomas  Finden 
of  Upper  John  Street,  Fitzroy  Square,  architect  and  surveyor,  in 
whose  judgment  and  integrity  I  place  great  confidence,  be  appointed 
for  all  purposes  for  which  they  or  he,  my  trustees  and  trustee,  may 

r  'H*  I  have  occasion  *for  an  agent,  receiver,  or  manager  of  all  or  any  of 
my  estates  and  property;  and  in  case  the  said  Thomas  Finden 
shall  die,  or  desire  not  to  act,  or  to  act  further  in  the  said  ofiice, 
then  it  shall  be  lawful  for  my  said  wife's  nieces,  and  the  survivors 
and  survivor  of  them,  to  appoint  some  other  person  to  act  in  the 
place  of  said  Thomas  Finden,  and,  so  from  time  to  time  as  often  as 
it  shall  be  necessary;  and,  after  appointing  the  defendants  his 
executors,  the  testator  declared  that  they  and  every  other  trustee 
to  be  appointed  as  aforesaid,  and  also  the  said  Thomas  Finden,  and 
the  person  or  persons  to  succeed  him,  should  only  be  answerable 
for  such  property,  rents,  profits,  dividends,  and  money  respectively'-, 
as  they  respectively  should  actually  possess  and  receive,  and  each 
only  for  the  property  and  monies  which  he  might  possess  and 
receive,  and  for  his  own  wilful  acts,  neglects,  and  defaults  only, 
and  not  further  or  otherwise." 

The  bill  set  forth  a  correspondence  between  the  trustees  and  the 
plaintiff  and  other  persons,  as  containing  admissions  on  the  part  of 
the  trustees,  that  an  occasion  had  arisen  for  the  employment  of 
some  person  in  the  character  of  receiver  or  manager  as  to  part  of 
the  estates;  and  it  charged  that  the  defendants  threatened  and 
intended  to  appoint  or  employ  some  other  person  to  be.  the 
agent  or  manager  of  the  testator's  property  in  the  place  of  the 
plaintiff. 
The  appeal  now  coming  on  to  be  heard, 
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Mr.  Stuart  and  Mr,  Bcusalgette,  for  the  appellants,  relied  upon       Fikdkw 
Shaw  V.  Lawle$8  (l).  Stkphbns. 

Mr.  Beihell  and  Mr.  Boyle  for  the  respondent : 
*  *  Here  all  that  the  plaintiff  claims  is  a  right  to  be  employed  [  145  ] 
whenever  the  trustees  have  occasion  for  the  services  of  a  surveyor 
and  manager.  That  does  not  interfere  with  the  powers  of  the 
trustees;  if  they  sell  the  estate,  they  will,  of  course,  have  no 
further  occasion  for  such  services ;  the  plaintiff  does  not  claim  an 
interest  in  the  estate  as  the  plaintiff  in  Shaw  v.  Lawless  did,  but 
merely  seeks  to  compel  the  defendants  to  do  an  act  which  the  testator 
has  directed  them  to  do,  and  which,  when  done,  will  entitle  him  to 
a  pecuniary  benefit. 

(The  Lord  Chancellor  :  In  that  respect  the  two  cases  are  the 
same ;  for  it  is  only  on  the  ground  of  some  pecuniary  interest  that 
the  plaintiff  can  sustain  the  suit  at  all.  Suppose  a  testator  says 
by  his  will,  I  have  great  confidence  in  such  and  such  a  person^ 
aud  I  direct  that  if  my  devisees  have  any  difficulty  in  the  manage, 
ment  of  my  estates,  they  shall  go  to  that  person  for  advice,  saying 
nothing  al>out  remuneration.  Gould  that  person  file  a  bill  ?  I  put 
the  case  merely  for  the  purpose  of  showing  how  the  matter  would 
stand,  independently  of  the  claim  to  pecuniary  benefit.  The  suit 
has  more  resemblance  to  a  Scotch  action  of  declarator  than  to  any 
proceeding  known  to  our  law,  as  it  seeks  an  adjudication  upon  a 
right  which  has  not  yet  arisen  ;  for  it  is  for  the  trustees  to  say  when 
*a  necessity  exists  for  the  employment  of  a  receiver  or  manager ;  [  'He  ] 
and,  until  they  actually  appoint  some  one  in  that  character,  non 
constat  that,  in  their  opinion,  such  a  necessity  has  arisen.) 

The  correspondence  shows  that,  and  the  demurrer  admits  it;  and 
if  there  be  any  difficulty  as  to  a  prospective  declaration  of  right, 
the  plaintiff  is,  at  all  events,  entitled  to  the  preventive  remedy  by 
injunction,  on  the  principle  of  quia  timet. 


Mr.  Stuart,  in  reply. 

The  Lord  Chancellor: 

The  great  caution  which  I  think  it  my  duty  to  exercise  in  all 
cases  on  which  I  have  the  misfortune  to  differ  from  the  opinion  of 
other  Judges  of  this  Court,  induce  me,  notwithstanding  the  strong 

(1)  47  E.  E.  41  (5  a.  &  Fin.  129). 


Dee.  11. 
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FiNDKK  opinion  I  entertained  at  the  hearing,  to  abstain  from  acting  upon 
Stephens.  ^^^^  opinion,  until  I  had  had  an  opportunity  of  examining  the  case 
of  Shaiv  V.  Lawless,  and  the  judgment  of  the  Yice-Ghancellor  in  this 
case.  The  result  has  been,  a  confirmation  of  my  first  impression. 
I  think,  indeed,  that  the  present  falls  within  all  the  principles  of 
Shaw  V.  Lawless,  and  is  a  much  stronger  case  against  the  claim. 
In  Shaw  v.  Lawless,  the  question  was  stated  to  be  whether  the 
words  used  amounted  to  a  trust,  or  only  to  an  expression  of 
opinion  and  advice ;  and  the  provisions  of  the  will  were  examined, 
in  order  to  ascertain  which  of  these  was  to  be  considered  as  the 
intention  of  the  testator ;  and  it  was  shown,  that  to  consider  the 
words  as  a  trust,  would  be  inconsistent  with  other  provisions  of  the 

[  'UT  j       will,  and  therefore  the  construction  was  adopted  of  considering  *the 
words  only  as  words  of  recommendation  and  advice. 

Nearly  all  the  observations  made  on  pursuing  the  enquiry  in 
that  case  apply  to  the  present.  The  testator  gives  his  property  to 
trustees,  who,  until  the  death  of  the  survivor  of  the  wife  and  her 
nieces,  were  to  act  in  the  management  of  the  estate,  with  powers 
of  leasing  and  selling.  To  them,  with  the  consent  in  some  cases  of 
the  cestui  que  trusts,  he  looked  for  the  due  performance  of  those 
duties.  Is  it  consistent  with  this  purpose,  that  he  should  give  to 
the  plaintiff  an  irrevocable  ofiSce  of  agent,  receiver,  or  manager  ? 
If  the  nomination  of  the  plaintiff  amounted  to  a  trust,  then  it  gave 
to  him  the  character  of  a  cestui  que  trust  to  the  amount  of  his  per- 
centage upon  the  receipts  ;  in  respect  of  which  he  would  be  entitled 
to  those  rights  of  interference  and  controul  which  belong  to  all 
cestui  que  trusts.  In  Shaw  v.  Lawless  it  was  asked,  whether  the 
plaintiff  could  have  been  intended  to  have  a  right  of  interfering 
in  the  trust  for  investing  personalty  in  land :  so  in  this  case  it  is 
asked,  whether  the  plaintiff  was  entitled  to  interfere  with  the 
discretion  of  the  trustees,  and  the  wishes  of  the  widow  and  nieces, 
in  exercising  the  powers  of  sale.  It  would  be  useless  to  pursue  the 
comparison  farther,  for  there  is  scarcely  a  ground  of  the  decision 
in  Shatv  v.  Lawless  which  does  not  apply  to  this  case ;  but  there 
are  many  objections  to  the  plaintiff's  claim  in  this  case,  which  did 
not  exist  in  Shatv  v.  Lawless. 

The  appointment  is  admitted  to  be  optional  in  the  trustees,  and 
if  the  plaintiff  should  die  or  decline,  the  nieces  would  have  the 
power  to  appoint  some  other  person,  which  person,  when  appointed, 
would  have  the  same  right  as  the  plaintiff;  but  this  proves,  to 

'    M8  ]      demonstration,  *that  the  object  was  not  so  much  a  benefit  to  the 
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plaintifiF,  as  securing  for  the  estate  what  the  testator  thought  a  good 
plan  of  management. 

There  are,  however,  other  objections  to  this  bill.  The  plaintiff 
has  not,  and  does  not  pretend  to  have,  any  present  interest,  but 
claims  only  to  be  employed  as  and  when  the  trustees  may  have 
occasion  for  an  agent,  manager,  or  receiver ;  but  words  of  recom- 
mendation are  never  construed  as  trusts,  unless  the  subject  be 
certain ;  besides  which,  it  is  not  the  practice  of  equity  to  entertain 
suits  on  behalf  of  parties  who  have  only  the  possibility  of  a  future 
title,  upon  events  which  may  never  happen,  which  are  the  words 
of  Lord  Rbdesdale  in  p.  127  of  his  third  edition.  Bills  quia  timet 
are  no  exception,  because  they  are  to  guard  against  events  which 
may  affect  existing  rights  or  liabilities.  The  bill  is  equally  unsus- 
tainable upon  the  ground  of  the  injunction  prayed,  for  the  act 
sought  to  be  restrained  would  not  only  not  prejudice  the  plaintiff, 
but  actually  be  a  benefit  to  him,  so  far  as  to  enable  him  to  raise 
the  question,  which  he  has  by  this  bill  prematurely  raised.  I 
think,  therefore,  that  the  demurrer  ought  to  have  been  allowed. 

Order  reversed. 


FiNDKN 
V. 

Stbpubks. 


PENNY  V.  WATTS  (1). 

(2  Phillips,  149—154  ;  S.  0.  16  L.  J.  Ch.  146.) 

On  a  demurrer  to  a  bill  seeking?  payment  of  a  legacy  out  of  assets  come 
to  the  handd  of  the  defendant,  who  was  the  husband  of  the  sole  executrix 
deceased :  Held,  that  an  allegation  that  all  the  testator's  debts  and  the 
other  legacies  bequeathed  by  his  wiU  had  been  paid,  and  that  there  were 
assets  ultra  in  the  hands  of  the  defendant  to  satisfy  the  plaintiff's  demand, 
was  not  sufficient  to  dispense  with  the  presence  of  a  personal  representative 
of  the  testator :  the  allegation  being  one  which,  even  if  admitted  by  the 
defendant,  the  Court  would  not  take  his  word  for. 

The  absence  of  a  necessary  party  to  any  part  of  the  relief  prayed  by  a  bill, 
though  the  prayer  be  in  the  alternative,  is  a  good  objection  on  demurrer. 

An  allegation  that  the  defendant,  bejng  the  person  entitled  to  take  out 
representation  to  a  deceased  party,  refuses  to  apply  for  it,  and  impedes  the 
plaintiff  in  procuring  a  grant  of  it  to  any  other  person,  is  not  a  sufficient 
answer  to  a  demurrer  founded  on  the  absence  of  a  personal  representative  : 
unless  the  bill  alleges  that  the  grant  of  representation  is  actually  in 
litigation  in  the  Ecclesiastical  Court. 

This  was  an  appeal  from  an  order  of  the  Vice-chancellor  of 
England,  overrating  a  general  demarrer  for  want  of  equity  and  for 
want  of  parties. 


(I)  Bow$e!t  V.  Morris  (1873)  L.  R. 
17  Eq.  20,  23,  34  L.  J.  Ch.  97.  29 
L.  T.  446;  VowduwtU  v.  Dowduwell 


18i({. 
Dec.  U. 

Shadwell, 
V.-C. 

On  Appeal. 

Lord 

COTTKNHAM, 

L.C. 
[149] 


(1878)  9  Ch.  D.  294,  297,  48  L.  J.  Ch. 
23,' 38  L.  T.  828. 
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Penkt  The  bill  stated  the  will  of  one  Charles  Unett,  dated  in  the  year 

Wattp.  1822,  by  which,  after  giving  several  pecuniary  legacies,  including 
one  of  2,0002.  to  the  plaintiff's  lafce  wife,  he  devised  all  his  real 
estate,  and  bequeathed  his  residuary  personal  estate,  to  his  wife 
Bebecca  absolutely,  and  appointed  her  sole  executrix.  It  then 
stated  that  Bebecca  Unett  proved  the  will,  and  that,  on  the  29th 
September,  1886,  just  before  the  marriage  of  the  plaintiff  with  his 
late  wife,  an  agreement  was  entered  into  between  her  and  Bebecca 
Unett  that,  in  consideration  of  the  former  relinquishing  her  legacy, 
which  had  not  been  paid,  the  latter  would,  either  during  her  life- 
time, or  by  her  will,  settle  the  testator's  real  estates  in  the  county 
of  Salop,  in  such  a  manner  that,  upon  her  death,  they  should  vest 
in  the  plaintiff  and  his  wife  and  their  heirs.  It  then  stated  that 
Bebecca  Unett  had,  in  1843,  intermarried  with  the  defendant 
Watts,  and  had,  on  that  occasion,  conveyed  those  estates,  amongst 
others,  to  him,  in  fee,  with  notice  of  the  agreement ;  and  that  she 
had  died  in  April,  1846,  without  having  made  any  settlement  of 
the  estates  in  conformity  therewith.  It  further  stated  that,  in  jin 
[  'loO  ]  answer  put  in  by  Watts  *to  a  former  bill  filed  against  him  by  the 
plaintiff,  and  to  which  this  bill  was  in  part  supplemental,  he  had 
admitted,  as  the  fact  was,  that  the  whole  of  the  personal  estate  of 
the  testator  had  been  received  by  himself  and  Bebecca,  his  wife,  or 
one  of  them,  and  that  no  part  thereof  remained  to  be  got  in  or 
administered ;  and  the  present  bill  charged  that  all  the  testator's 
funeral  and  testamentary  expenses  and  debts,  and  all  the  legacies 
bequeathed  by  his  will,  except  the  legacy  of  2,000Z.  to  the  plaintiff's 
late  wife,  had  been  fully  paid  and  satisfied,  and  that  the  defendant 
on  liis  said  marriage  possessed  himself  of  the  whole  of  the  testator's 
personal  estate  then  remaining  undisposed  of  or  unadministered, 
and  which  was  to  an  amount  more  than  sufficient  to  answer  the 
legacy  of  2,000i.,  and  had  converted  the  same  to  his  own  use.  It 
further  stated  that,  on  the  death  of  the  defendant's  late  wife,  no 
settlement  of  her  personal  estate  having  been  made  upon  her 
marriage,  the  defendant  became  entitled,  in  his  marital  right,  to, 
and  had,  in  fact,  possessed  and  converted  to  his  own  use,  all  her 
personal  estate. 

The  bill  further  charged  that  there  was  now  no  legal  personal 
representative  either  of  the  testator  or  of  Bebecca  Watts ;  and  that 
the  defendant  Watts,  being  the  person  entitled  to  the  grant  of 
administration  of  both  those  estates,  declined  to  apply  for  such 
grants,  or  to  renounce  his  right  thereto,  and   that  he  thereby 
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impeded  the  same  being  granted  to  any  other  person  with  a  view       Pbnvt 
to  prejudice  the  plaintiff.  Watts. 

The  bill  prayed  that  the  plaintiff  might  be  declared  entitled  to 
the  benefit  of  the  agreement  of  the  29th  September,  1835,  and  that 
the  defendant  Watts  might  be  decreed  specifically  to  perform  the 
same,  and  to  convey  the  estates  comprised  therein  to  the  plaintiff 
in  fee  simple ;  and  that  if  for  any  reason  the  plaintiff  should  *not,  [  *151  ] 
in  the  judgment  of  the  Court,  be  entitled  to  such  relief,  then  that 
he  might  be  declared  entitled  as  administrator  of  his  late  wife  to 
the  said  legacy  of  2,000/.,  and  that  an  account  might  be  taken  of 
what  was  due  for  principal  and  interest  in  respect  thereof,  and  that 
the  defendant  might  pay  to  the  plaintiff  what  should  be  found  due 
thereon ;  or,  in  case  the  Court  should  not  be  of  opinion  that  the 
defendant  had  admitted  or  was  bound  to  admit,  and  if  he  should  not 
admit,  assets  of  the  testator  come  to  his  hands  sufficient  for  the 
purposes  aforesaid,  then  that  all  such  accounts  and  enquiries  as  might 
be  necessary  and  proper  for  the  purpose,  and  according  to  the  frame, 
of  this  suit  might  be  taken  and  made,  in  order  to  ascertain  what 
personal  estate  of  the  testator  had  been  possessed  and  received  by 
the  defendant,  or  by  his  order  or  for  his  use,  and  of  the  liabilities, 
if  any,  in  respect  of  debts  and  legacies  in  addition  to  the  said 
legacy  of  2,000Z.  to  which  the  same  was  subject,  and  of  the  applica- 
tion of  the  same,  and  that  the  defendant  might  be  decreed  thereout, 
or  to  the  extent  of  the  amount  and  value  thereof,  to  pay  to  the 
plaintiff  what  should  be  found  due  to  him  as  aforesaid. 

The  ground  of  the  demurrer  for  want  of  parties  was,  that 
there  was  no  personal  representative  either  of  the  testator,  or  of 
Mrs.  Watts,  before  the  Court. 

The  Lord  Chancbllor  having,  upon  the  opening  of  the  appeal, 
expressed  a  clear  opinion  that  the  general  demurrer  for  want  of 
equity  could  not  be  sustained,  the  rest  of  the  argument  was  con- 
fined to  the  demurrer  for  want  of  parties. 

Mr.  J.  Parker  and  Mr.  Bird,  for  the  appellant,  said  that  the 
ground  on  which  the  Vice-chancellor  had  overruled  the  demurrer 
was  that,  if  the  plaintiff  should  ^succeed  at  the  hearing  on   the       [  *^^^  ] 
first  branch  of  his  case,  the  absent  representatives  would  not  be 
necessary  parties. 

(Thb  Lord  Chancellor  :  If  absent  parties  be  necessary  for  any 
partr  of  the  relief  prayed,  it  is  an  objection  on  demurrer.) 
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Penny  Mr.  BoU  and  Mr.  Bazcdgette,  for  the  respondents.     *     *     ♦ 

V. 

Watts. 

(The  Lord  Ghancellob  :  If  the  estate  is  to  be  administered,  the 

executor  de  son  tort  being  here  will  not  dispense  with  a  regular 

representative :  he  is  only  treated  as  executor  for  the  purpose  of 

being  charged,  not  for  any  other  purpose.) 

[  15S  ]  *  *  It  being  admitted  by  the  demurrer  that  all  the  debts  and 
the  other  legacies  have  been  paid,  the  only  thing  the  plaintiff  has 
to  show  is,  that  the  defendant  has  received  assets  xdtra  sufficient  to 
satisfy  the  plaintiff's  demand. 

The  Lord  Chancellor  : 

I  wish  the  practice  would  enable  me  to  dispense  with  these 
parties;  for  it  is  very  likely  that  the  bringing  them  before  the 
Court  will  merely  occasion  useless  expense.  But  I  have  only  to 
look  at  the  statements  of  the  bill  to  see  whether  the  Court  can 
give  the  plaintiff  the  relief  which  he  asks  without  an  adminis- 
tration of  the  estate ;  if  it  cannot,  it  follows  of  course  that  the 
objection  for  want  of  parties  must  be  allowed. 

The  bill  states,  it  is  true,  that  all  the  debts  and  the  other 
legacies  have  been  paid ;  but  these  are  allegations  which  can  only 
be  proved  by  enquiries  before  the  Master :  even  if  the  defendant 
admitted  them,  the  Court  would  not  take  his  word  for  it.  If  indeed 
a  sum  had  been  separated  from  the  mass  of  the  personal  estate  to 
answer  this  legacy,  and  had  got  into  the  hands  of  the  defendant,  the 
Court  would  decree  payment  of  it  to  the  legatee  without  involving 
[  *154  ]  him  in  the  general  accounts  *of  the  estate ;  but  no  such  case  is 
made  by  this  bill :  the  only  allegation  is,  that  assets  have  been 
received  by  the  defendant  sufficient  to  enable  him  to  pay  this 
legacy,  and  on  that  allegation  the  Court  cannot  dispense  with  the 
presence  of  the  personal  representative.  Therefore  the  demurrer 
for  want  of  parties  must  prevail. 

With  respect  to  the  excuse  alleged  for  not  bringing  the  personal 
representative  here,  the  answer  is,  that  the  plaintiff  might,  if  be 
had  chosen,  have  taken  a  course  which  would  have  obviated  the 
objection  ;  for  if  he  had  instituted  a  suit  in  the  Ecclesiastical  Court 
for  a  grant  of  administi*ation,  a  lis  pendens  there,  if  stated  in  the 
bill,  would  have  saved  the  demurrer.  But  he  alleges  nothing — no 
steps  taken— to  obtain  representation.  Therefore  I  must  allow  the 
demurrer,  with  leave  to  amend  by  adding  parties. 
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8P0TTISW00DE  v.   CLAEKE.  i846. 
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Principles  which  ought  to  regulate  the  exercise  of  the  jurisdiction  by    Shadwblu, 
injunction.  *   ' 

On  AppeaL 

Tras  was  an  application  to  discharge  an  order  made  by  the  Vice-         lo^ 
Chancbllob  op  England,  restraining  the  defendant  from  selling  or  Cotton  ham. 
exposing  for  sale  any  almanacks  bound  in  wrappers  or  covers,  with       p  154  j 
the  title ''  Pictorial  Almanack  "  printed  thereon,  or  having  any  other 
title  printed  thereon,  so  as,  by  colourable  representation  or  other- 
wise, to  represent  the  almanack  published  and  sold  by  the  defen- 
dant to  be  the  same  as  the  almanack  printed  and  sold  by  the 
plaintiff  for  the  year  1847 ;  with  a  direction   that;  the  plaintiff 
should  forthwith  bring  an  action  against  the  defendant  for  the 
alleged  coloarable  imitation  of  his  wrapper. 

A  specimen  of  each  of  the  almanacks  was  produced.    Both  had        [  155  ] 
engravings,  but  different  ones,  in  the  centre  of  the  wrapper.     And 
on  both  there  was  a  description  of  the  work  printed  in  large  letters 
above  and  below,  and  on  the  sides  of  the  engraving. 

The  description  of  the  plaintiff's  work  was 

THE   PICTORIAL  ALMANACK, 

FOR  1847  Price  6rf. 

Greenwich  Botal 

Astronomical  Calendar. 

AND 

Year  Book 

FOR 

The  Gardener,  Farmer,  Naturalist,  and  Man  of 
Business. 

The  description  of  the  defendant's  work  was 

OLD  MOORE'S  FAMILY 

PICTORIAL    ALMANACK, 

FOR  1847. 

ORBBNWICH   ROYAL  THE    MAN   OF   BUSINESS, 
ASTRONOMICAL   CALENDAR  THE   HOUSEWIFE, 

AND  TEAR   BOOK   FOR   THE  A   FAITHFUL   COMPANION 

OARDENBR,   FARMER,  FOR  ALL   TIMES   AND 

SPORTSMAN,    NATURALIST,  SEASONS. 
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3POTTI8.         The  only  otber  points  of  difference  between  the  wrappers  were, 
r,  that  the  defendant's  were  smaller  tlian  the  plaintiff^s,  and  was 

Claiike,      coloured  yellow,  while  the  plaintiff's  was  white. 

Mr.  SttbaH  and  Mr,  Moore  appeared  for  the  appeal  motion. 

[  166  ]  Mr.  Anderdon  and  M7\  Hallettf  contra. 

Millington  v.  Fox  (i),  Croft  v.  Day  (2),  Peny  v.  Trufjitt{s),  were 
cited. 

Thb  Lord  Chancellob: 

All  these  cases  depend  upon  their  own  circumstances,  and  all 
that  the  Court  can  do  is  to  lay  down  the  principles  upon  which  it 
acts,  in  order  that  parties  may  know  what  measure  of  relief  they 
have  to  expect  in  any  particular  case. 

I  have  often  expressed  my  opinion,  that,  unless  a  case  of  this 
kind,  depending  upon  a  legal  right,  is  very  clear,  it  is  the  duty  of 
the  Court  to  take  care  that  the  right  be  ascertained  before  it 
exercises  its  jurisdiction  by  injunction. 

The  first  question  to  be  determined  is  as  to  the  legal  right,  and 
if  the  Court  doubts  about  that,  it  may  commit  great  injustice  by 
interfering  until  that  question  has  been  decided. 

One  objection  to  that  course  is,  that  it  compels  future  litigation, 
for  it  orders  the  plaintiff  to  bring  an  action :  whereas,  by  adopting 
the  alternative  course,  suspending  the  injunction,  with  liberty  to 
the  plaintiff  to  bring  an  action,  it  enables  him  to  pause  a  little  and 
consider  whether  it  is  worth  his  while  to  embark  in  such  a  course 
of  litigation  as  will  be  necessary  to  establish  the  right  on  which 
he  insists. 
[  157  ]  A  second  objection  is,  that  the  Court  in  granting  the  injunction 

is  expressing  a  strong  opinion  upon  the  legal  question,  before  that 
questi  .n  is  discussed  in  the  proper  tribunal.  It  is  much  better,  if 
the  legal  right  is  to  be  litigated,  that  this  Court  should  abstain 
from  expressing  any  opinion  upon  it  in  the  mean  time. 

But  the  greatest  of  all  objections  is,  that  the  Court  runs  the  risk 
of  doing  the  greatest  injustice  in  case  its  opinion  upon  the  legal 
right  should  turn  out  to  be  erroneous.  Here  is  a  publication, 
which,  if  not  issued  this  month,  will  lose  a  great  part  of  its  sale 
for  the  ensuing  year.     If  you  restrain   the  party  from  selling 

(1)  45  R.  E.  271  (3  My.  &  Cr.  338).    (3)  63  R.  R.  11  (6  Beav.  66). 

(2)  64  R.  R.  18  (7  Beav.  84). 


VOL-  LECvni.]    1846.    CH.    2  PHILLIPS,  157—158.  65 

immediately,  you  probably  make  it  impossible  for  him  to  sell  at  all.      Spottis- 
You  take  property  out  of  his  pocket  and  give  it  to  nobody.     In  such       ^^^^^ 
a  case,  if  the  plaintiff  is  right,  the  Court  has  some  means,  at  least,      ^^aukb. 
of  indemnifying  him,  by  making  the  defendant  keep  an  account ; 
whereas,  if  the  defendant  be  right,  and  he  be  restrained,  it  is  utterly 
impossible  to  give  him  compensation  for  the  loss  he  will  have  sus- 
tained.    And  the  effect  of  the  order  in  that  event  will  be  to  commit 
a  great  and  irremediable  injury.     Unless,  therefore,  the  Court  is 
quite  clear  as  to  what  are  the  legal  rights  of  the  parties,  it  is  much 
the  safest  course  to  abstain  from  exercising  its  jurisdiction  till  the 
legal  right  has  been  determined. 

In  the  course  of  the  argument  cases  of  trade  marks  were  referred 
to :  but  trade  marks  have  nothing  to  do  with  this  case.  Take  a 
piece  of  steel :  the  mark  of  the  manufacturer  from  which  it  comes 
is  the  only  indication  to  the  eye  of  the  customer  of  the  quality  of 
the  article  :  so  it  is  of  blacking,  or  any  other  article  of  manufacture, 
the  particular  quality  of  which  is  not  discernible  by  the  eye.  But 
these  cases  are  qaite  different  from  the  present  case,  in  which  if 
you  are  deceived  at  all,  it  is  not  ♦by  the  eye.  The  size,  the  colour,  [  'iss  ] 
the  engravings  are  all  different  in  the  two  works,  so  that  no  one 
who  sees  the  two  could  mistake  the  one  for  the  other.  At  the  same 
time  I  must  say,  that  there  is  in  the  description  given  of  the  two 
works  a  very  remarkable  coincidence  of  ideas  in  the  plaintiff  and 
defendant,  if  the  two  wrappers  be  supposed  to  have  been  designed 
independently  of  each  other.  It  is  difficult  to  believe  that  that  was 
pure  accident ;  though  if  any  fraud  was  intended,  it  certainly  was 
a  very  clumsy  one. 

I  am  not,  however,  so  satisfied  that  this  is  a  case  in  which  the 
plaintiff  has  a  legal  right  against  the  defendant  as  to  justify  me  in 
restraining  the  latter  from  the  sale  of  his  work,  until  that  right  has 
been  established  in  the  proper  tribunal. 

Therefore  the  injunction  must  be  dissolved,  the  defendant 
keeping  an  account,  and  the  plaintiff  to  be  at  liberty  to  bring 
an  action. 


R.B. — YOh.  LXXVIU. 
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SH  A  DWELL, 
V.-C. 

On  Appeal. 

Lord 

Gotten  HAM, 

L.C. 

[1S*0] 
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BEISTOWE  V.   NEEl)HAM(l). 

(2  Phillips,  190—191.) 

After  a  petition  had  stood  over  at  the  request  of  the  respondent's  counsel 
for  his  convenience,  the  petitioner  incurred  a  contempt,  which  be  had  not 
cleared  when  the  petition  came  on  again :  Held,  that  he  was  nevertheless 
entitled  to  be  heard. 

A  receiver  who,  without  the  sanction  of  the  Court,  defends  an  action 
brought  against  him  by  a  party  to  the  cause,  is  not  on  that  account 
disentitled  to  the  assistance  of  the  Court,  in  recovering  from  such  party  the 
extra  costs  of  the  action,  although,  if  his  defence  had  failed,  he  would  not, 
under  such  circumstances,  have  been  entitled  to  reimbursement. 

This  was  an  appeal  petition  seeking  to  discharge  an  order  of 
the  Vicb-Chancbllor  of  England  directing  the  plaintiff,  Colonel 
Needham,  to  pay  the  extra  costs  incurred  by  the  receiver  in  the 
cause  in  an  action  brought  against  him  by  the  defendant,  and 
which  he  had  successfully  defended,  but  without  the  sanction  of 
the  Court. 

The  appeal  petition  came  on  for  hearing  in  July,  1846,  when  it 
stood  at  the  request  of  the  respondent's  counsel  for  his  convenience. 

On  its  now  coming  on  again, 

Mr.  Cooper,  for  the  respondent,  took  a  preliminary  objection, 
that  the  petitioner  was  in  contempt  for  non-payment  of  costs  under 
another  order  made  in  November,  1846. 

Mr.  Rolty  for  the  petitioner,  admitting  the  general  rule,  that  a 
party  in  contempt  could  not  be  heard,  contended  that,  as  the 
petition  had  stood  over  at  the  request  of  the  respondent's  counsel 
his  original  right  to  be  heard  was  not  taken  away  by  a  subsequent 
contempt. 

The  Lord  Chancellor  said,  it  was  a  pure  question  of  practice 
whether  such  a  case  was  an  exception  to  the  general  rule,  and 
asked  whether  there  was  any  authority  upon  the  point. 

The  case  stood  over  for  a  day  to  search  for  authorities,  but  none 
being  found. 

The  Lord  Chancellor,  on  the  following  day,  said,  that  as  the 
petition  had  stood  over  on  the  application  of  the  party  who  now 
made  the  objection,  he  thought  the  objection  ought  not  to  prevail- 
On  the  merits,  it  was  contended,   that  the  receiver   was  not 
(1)  In  re  Du7in  [1904]  1  Ch.  648,  73  L.  J.  Ch.  425,  91  L.  T.  13d. 
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entitled  to  be  reimbursed  any  expenses  which  he  had  incurred  in     Bbibtowb 
making  a  defence  without  the  sanction  of  the  Court.  Nebdhah. 

The  LoBD  Chancellor  said,  that,  though  that  circumstance 
would  have  deprived  the  receiver  of  his  claim  to  reimbursement 
if  he  had  failed  in  his  defence,  yet,  as  he  had  succeeded  without 
putting  the  estate  to  the  expense  of  an  application  to  the  Court, 
which  he  might  have  made  for  his  own  security,  there  was  no 
reason  why  he  should  not  stand  in  tlie  same  position  as  1o 
indemnity,  as  if  he  had  made  that  application. 

A2)peal  dismissed, 

KNOTT  V.   COTTEE.  mi. 

Jan.  12. 
(2  Phillips,  192—198.)  

Words  of  recoinmendation  or  desire  in  a  will,  will  not  raise  a  trust  if  such    Shadwbll, 
construction  would  conflict  with  other  provisions  of  more  definite  and 
positive  import  in  the  same  instrument ;  hut  the  Court  will  give  such  effect      ^°  Appeal. 
to  them  as  may  not  he  inconsistent  with  those  provisions.  I-ord 

A  father  having  hy  his  will  appointed  a  guardian  to  his  children,  with  a   Tottenham, 
recommendation  that,  in  the  event  of  their  mother's  death  during  their         ^    '  * 
minorities,  they  should  be  placed  under  the  care  of  two  female  relations  :         '~        ^ 
Held,  on  a  contest  between  those  ladies  and  the  testamentary  guardian,  in 
reference  to  the  management  of  the  children  after  the  mother's  death,  that 
the  Court  was  hound  to  give  effect  to  the  recommendation,  but  not  further 
than  might  be  consistent  with  preserving  to  the  testamentary  guardian  the 
general  superintendence  and  control  over  the  children  and  their  fortunes, 
which,  by  virtue  of  his  office,  it  was  his  right  and  duty  to  exercise. 

This  was  an  appeal  by  the  defendant,  as  the  surviving  testa- 
mentary guardian  of  three  infants,  against  an  order  of  the  Vice- 
Chancbllob  of  England,  confirming  a  scheme  which  had  been 
approved  by  the  Master  for  their  education  and  management. 

The  eldest  of  the  infants  was  a  boy  of  the  age  of  eleven,  the 
other  two  were  girls,  of  the  respective  ages  of  nine  and  five  years. 
Their  fortunes,  which  were  considerable,  were  derived  partly  under 
the  will  of  their  father,  and  partly  under  that  of  their  mother  ;  the 
fortune  of  the  boy  being  about  2,0002.  a  year,  and  those  of  the 
girls  about  8,0002.  each.  Their  father  died  in  January,  1844,  and 
their  mother  in  the  month  of  October  of  the  same  year.  The 
father,  by  his  will,  appointed  his  wife,  the  defendant  Cottee  (the 
present  petitioner),  and  a  Mr.  Ibbettson,  who  was  since  dead, 
executors  and  trustees;  and  after  appointing  the  same  persons 
guardians  of  his  children,  he  ''  recommended "  that  if  his  wife 
should  die  before  his  son  should  attain  twenty-one,  or  before  his 
daughters  should  attain  that  age  or  marry,  the  surviving  guardians 
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Knott       or  guardian  should  place  his  said  children,  or  such  of  them  as 
CoTTKB.      should  then  be  minors,  under  the  care  of  his  cousin  Mary  Prior,  to 

be  assisted  by  their  aunt  Sophia  Berry. 
[  103  ]  After  the  death  of  the  father,  his  widow  and  children,  and,  after 

the  death  of  the  widow,  the  children  continued  to  live  at  a  country 
residence  near  Barnet,  where  the  family  had  resided  for  some 
years  previously,  and  upon  which  their  father  had  expended  a 
considerable  sum,  an  establishment  being  kept  up  for  them  by  the 
defendant  Cottee,  as  surviving  trustee.  About  twelve  months  after 
the  mother's  death,  this  suit  was  instituted  in  the  names  of  the 
two  daughters  by  their  maternal  grandfather  as  their  next  friend, 
for  the  purpose  of  making  them  and  their  brother  wards  of  Court. 
And  upon  a  petition  presented  by 'him,  an  order  was  made  by 
the  Vicb-Chancellor  of  England,  directing  the  usual  inquiries 
respecting  their  fortunes,  and  referring  it  to  the  Master  to  settle  a 
scheme  for  their  education  ai^d  management. 

The  scheme,  which  was  suggested  by  the  next  friend,  and 
ultimately  approved  by  the  Master  upon  the  certificate  of 
physicians,  that  the  health  of  the  children  was  delicate,  and 
required  careful  and  peculiar  treatment,  provided,  that  they  should 
forthwith  be  placed  under  the  care,  and  be  maintained  and  educated 
under  the  direction  of  Mary  Prior,  assisted  by  Sophia  Berry ;  and 
that  they  should  reside  at  Brighton  during  the  latter  part  of  the 
year,  during  the  spring  in  the  Isle  of  Wight,  and  for  the  rest  of  the 
year  at  some  other  place,  to  be  settled  at  the  time :  that  the 
daughters  should  be  educated  at  home  by  the  governess  they  then 
had,  and  who  had  been  engaged  by  their  parents,  or  by  an  equally 
competent  person  to  be  appointed  by  Mary  Prior,  and  that  the  boy 
should  be  placed  by  her  at  a  good  day-school  at  Brighton.  And 
the  sum  of  1,624Z.  a  year  was  allowed  for  their  maintenance,  to  be 
paid  to  Mary  Prior, 
[  194  ]  Mr.  Cottee  objected  to  the  children  being  removed  from  Barnet, 

to  a  place  more  distant  from  his  own  place  of  residence,  which  was 
in  London,  and  particularly  to  the  frequent  changes  which  were 
proposed  in  their  place  of  abode,  as  likely  to  be  detrimental  to  the 
boy's  education.  But  his  principal  objection  to  the  scheme  was 
founded  upon  the  religious  opinions  of  the  two  ladies  to  whose 
care  the  children  were  to  be  committed,  Miss  Prior  being  a  Quaker, 
and  Miss  Berry  a  dissenter  from  the  Church  of  England.  On  the 
other  hand,  these  ladies  disclaimed  all  intention  of  bringing  up  the 
children  otherwise  than  according  to  the  doctrines  of  the  Church  of 
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England,  and  relied  upon  the  recommendation  contained  in  the       Knott 
father's  will,  as  a  conclusive  answer  to  the  objection  made  to  them      cottrb. 
on  the  score  of  religion,  and  as  entitling  them  to  the  full  measure 
of  discretion  and  control  in  the  management  of  the  children,  which 
the  Vice-Chancellor's  order  had  awarded  to  them. 

Mr.  J.  Parker  and  Mr.  Bagshawe,  appeared  for  the  appellant. 

Mr.  Roll,  Mr.  Bacon  and  Mr.  lAoyd,  in  support  of  the  Vicb- 
Chancbllor's  order. 

The  Lord  Chancellor,  after  hearing  the  counsel  for  the 
respondents,  said  it  would  be  convenient  that  he  should  state  at 
once  the  ^4ew  he  had  formed  of  the  case,  and  that  he  would  hear 
the  reply  afterwards  if  necessary.  Accordingly,  after  observing 
that,  as  the  physicians  had  recommended  Brighton  in  preference 
to  Barnet  as  the  place  of  the  children's  residence,  he  should  not  be 
justified  in  interfering  with  that  part  of  the  order,  his  Lordship 
continued  as  follows : 

With  respect  to  the  objection  founded  on  the  supposed  religious  [  195  ] 
opinions  of  these  two  ladies,  the  testator  must  be  supposed  to  have 
been  cognizant  of  their  opinions  ;  and  if  he  was,  whatever  authority 
he  has  given  to  them,  cannot  be  controlled  by  any  opinion  of  the 
Court  as  to  the  correctness  of  those  opinions.  When  I  first  heard 
the  objection,  I  thought  there  was  an  intention  on  the  part  of  these 
ladies  to  bring  up  the  children  in  their  own  belief ;  but  I  find  they 
do  not  contend  for  that :  they  have  appointed  a  governess  of  the 
Church  of  England,  and  all  parties  seem  to  concur  in  the  opinion 
that  the  children  ought  to  be  educated  in  the  doctrines  of  the  Church 
of  England.  There  is  therefore,  on  the  facts  before  me,  no  question 
whether  they  shall  be  brought  up  in  one  belief  or  the  other :  and 
the  danger  which  has  been  suggested  from  their  being  under  the 
care  of  these  ladies,  is  only  a  possible  danger  which  was  known  to 
the  testator,  and  which  he  thought  proper  to  disregard. 

The  only  other  question  is,  as  to  the  extent  of  the  authority  and 
control  over  the  children,  which  the  order  gives  to  these  ladies. 

Now,  although  I  am  clearly  of  opinion  that  they  have  no  claim 
nhatever  to  the  character  of  testamentary  guardians,  yet  it  is 
certain,  that  the  testator  has  expressed  a  wish  with  respect  to  them, 
wiiich  this  Court,  no  less  than  the  testamentary  guardian,  is  bound 
to  attend  to.  He  first  appoints  trustees :  that  is  a  distinct  thing. 
Then  he  appoints  certain  persons,  amongst  them  the  petitioner, 
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Knott       guardians  of  his  children,  and  in  the  event  of  the  wife  djing  before 

OoTTKE.  the  son  should  attain  twenty-one,  or  the  daughters  should  attain 
that  age  or  marry,  then  he  recommends  that  the  surviving  guardians 

[  ♦196  ]  *or  guardian  should  place  the  children,  or  such  of  them  as  should 
be  minors  at  the  death  of  his  wife,  under  the  care  of  his  cousin 
Mary  Prior,  to  be  assisted  by  their  aunt  Sophia  Berry. 

I  have  had  frequent  opportunities  of  considering  the  effect  of 
words  of  recommendation.  One  was  in  a  recent  case  in  this  Court, 
where  the  question  was  whether  a  recommendation  by  the  testator, 
that  a  certain  person  should  be  employed  as  receiver  and  manager 
of  his  property,  gave  that  person  any  legal  interest  (i).  Another 
case  was  that  of  Shaw  v.  Lawless  (2),  where  the  House  of  Lords  laid 
it  down  as  a  rule  which  I  have  since  acted  upon,  that,  though 
**  recommendation"  may  in  some  cases  amount  to  a  direction  and 
create  a  trust,  yet  that,  being  a  flexible  term,  if  such  a  construction 
of  it  be  inconsistent  with  any  positive  provision  in  the  will,  it  is  to 
be  considered  as  a  recommendation,  and  nothing  more.  In  that 
case,  the  interest  supposed  to  be  given  to  the  party  recommended 
was  inconsistent  with  other  powers  which  the  trustees  were  to 
exercise ;  and  those  powers  being  given  in  unambiguous  terms, 
it  was  held  that,  as  the  two  provisions  could  not  stand  together, 
the  flexible  term  was  to  give  way  to  the  inflexible  term.  Applying 
that  doctrine  to  the  present  case,  I  find,  on  tlie  one  hand,  the 
petitioner  invested  by  the  will  with  the  oflSce  of  testamentary 
guardian,  an  oflSce  well  known  to  the  law,  and  the  duties  of  which 
are  perfectly  well  defined  and  understood :  and,  on  the  other  hand, 

I  *i07  J  ft  recommendation,  that  in  a  certain  event  *the  children  shall  during 
their  minorities  be  placed  under  the  personal  care  of  two  female 
relatives.  And  the  question  is,  whether  under  those  circumstances 
I  am  to  exclude  the  testamentary  guardian,  and  to  confirm  an  order 
which  directs  that  the  children  and  their  education  shall  be  under 
the  direction  (which  of  course  excludes  every  other  direction)  of 
these  ladies. 

The  order,  adopting  the  Master's  report  founded  on  the  opinion 
of  two  medical  gentlemen,  provides  that  the  children  shall  reside  at 
Brighton  for  a  certain  part  of  the  year,  and  that  in  the  spring  they 
shall  go  to  the  Isle  of  Wight  as  more  conducive  to  their  health,  and 
the  Master  seems  to  think  that  that  or  some  other  place  should  be 
settled  at  the  time.  Who  is  to  settle  that  at  the  time  ?  Miss  Prior 
I  suppose:  because  the  order  gives  her  the  direction  of  their 
(1)  Finden  v.  Stephens,  ante,  p.  65.  (2)  47  R.  R.  41  (6  CI.  &  Fin.  129). 
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education.  Then  a  governess  has  been  appointed :  that  governess,  Knott 
for  any  thing  that  the  order  provides,  maybe  removed  the  next  day  cotteb. 
by  Miss  Prior.  A  large  income  of  1,600/.  or  1,700Z.  a  year,  is  allowed 
to  that  lady  for  the  maintenance  and  education  of  the  children.  Is 
that  to  be  allowed  to  a  person  who  is  not  a  testamentary  guardian  ? 
Is  the  testamentary  guardian  to  have  no  supervision  as  to  the  mode 
in  which  the  money  is  to  be  expended?  I  cannot  think  that  that 
is  consistent  with  the  testator^s  intention. 

What  occurs  to  me,  therefore,  on  that  point  is  this.  I  see  no 
objection  to  leaving  the  immediate  custody  of  the  children  to  Miss 
Prior,  who  being  with  the  children  may  be  better  able  to  judge 
what  they  actually  want ;  but  that  there  should  be  no  change  of 
residence,  and  no  change  of  governess  without  communication  with 
the  testamentary  guardian.  I  think  it  will  be  *better  not  to  give  [  •198] 
him  the  control,  but  to  give  him  information,  in  order  that  he  may, 
if  he  thinks  there  is  a  case  for  it,  come  to  the  Court  for  direction  ; 
and  also  that  half-yearly  accounts  should  be  rendered  to  him,  as  to 
the  mode  in  which  the  allowance  has  been  expended  for  the  benefit 
of  the  children  ;  for  I  think  that  is  a  right  which  he  has  as  testa- 
mentary guardian.  This,  I  think,  will  give  him  as  much  control 
and  superintendence  as  the  testator  intended  he  should  have,  while 
it  will  give  effect  to  the  expressed  wish  of  the  testator,  as  to  the 
persons  to  whom  the  immediate  care  of  the  children  should  be 
entrusted. 

Mr.  Parker  having  on  the  part  of  the  appellant  acceded  to  the 
view  of  the  case  which  his  Lordship  had  suggested,  the  minutes  of 
an  order  in  conformity  with  it,  and  embodying  also  some  minor 
details  with  reference  to  the  education  and  management  of  the 
children,  were  discussed  and  settled  on  a  subsequent  day. 


HAINES  V.   TAYLOE(l).  i847 


(2  Phillips,  209—212;  S.  C.  11  Jur.  73;  a£Pg.  10  Beav.  73.) 


Feb,  1. 


[  2C9  ] 


The  circnmstauce  that  a  party  is  commencing  operations  avowedly  for  a  Lord 

purpose  which  another  conceives  to  be  injurious  to  him  and  illegal,  does   Ootiknham, 
not  warrant  the  latter  in  applying  for  an  injunction,  unless  the  circum- 
stances of  the  case,  at  the  time  when  the  motion  is  made,  are  such  as  to 
enable  the  Court  either  to  form  its  own  opinion  as  to  the  legality  of  the 

(1)  Hmdrik4  v.  Montagu  (1881)  17  Ch.  D.  638,  50  L.  J.  Ch.  456,  44  L.  T. 
879. 
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Haines  meditated  purpose  or  to  put  that  question  into  a  course  of  immediate  trial : 

r.  and,  therefore,  where  that  is  not  the  case,  the  motion  will  not  be  allowed  to 

Taylob,  stand  over  till  the  purpose  has  been  so  far  executed  as  that  its  character 

may  be  judged  of,  but  will  be  at  once  refused. 

The  defendants  were  the  directors  of  a  Company,  which  had 
taken  a  lease  of  a  piece  of  land  in  the  immediate  neighbourhood  of 
the  plaintiff's  house,  for  the  purpose  of  establishing  gas  works,  in 
which  the  manufacture  was  to  be  carried  on  upon  the  principle 
of  an  invention  which  was  still  a  secret,  but  for  which  one  of  the 
defendants  was  about  to  apply  for  a  patent,  and  by  which  it  was 
announced  that  all  the  noxious  and  disagreeable  effects  upon  the 
atmosphere,  usually  attendant  on  such  processes,  would  be  obviated. 

Upon  the  defendants  proceeding  to  lay  the  foundation  of  their 
works,  this  bill  was  filed  to  restrain  them  ;  and  a  motion  was  shortly 
afterwards  made  for  an  injunction,  before  the  Master  of  the  EoUs. 
But,  it  being  impossible  to  form  any  opinion  as  to  whether  the 
intended  works  would  be  a  nuisance  or  not,  or  even  to  put  that 
question  into  a  course  of  inquiry,  until  the  defendants'  supposed 
invention  should  be  made  public,  his  Lordship  directed  the  motion 
to  stand  over  generally. 

Mr.  Bethell,  Mr.  Heathjidd,  and  Mr.  Webster,  on  behalf  of  the 
defendants,  now  moved  before  the  Lord  Chancellor,  that  that  order 
might  be  discharged,  and  that  the  motion  before  the  Master  of  the 
Rolls  might  be  refused  with  costs. 

Mr.  lioupell,  Mr.  Holt,  and  Mr.  Welford,  contra,  relied  upon 
[  '210  ]  the  observations  of  Lord  Eldon  in  Birmingham  *  Canal  Company  v. 
Lloyd  (i),  in  which  an  injunction  to  restrain  the  working  of  a  mine 
was  refused,  on  the  ground  of  the  delay  in  applying  for  it  after 
notice  that  the  defendants  had  commenced  certain  preliminary 
operations  :  from  which  they  argued,  that,  if  in  the  present  case,  the 
plaintiff,  hearing  that  the  defendants  were  expending  money  in  the 
erection  of  their  works,  had  waited  till  the  nuisance  had  actually 
arisen,  he  would  have  been  told,  on  applying  for  an  injunction,  that 
he  was  precluded  from  seeking  such  relief  by  his  acquiescence. 
And  if  so,  it  could  not  be  said  that  the  present  motion  was  altogether 
without  foundation,  although  the  defendants,  by  holding  back  their 
alleged  invention,  prevented  the  Court  from  immediately  adjudicating 
upon  the  character  of  their  works. 

(1)  11  R.  R.  245(18Ves.  515). 
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The  Lobd  Changbllob:  Mainrs 

In  this  case  it  is  admitted  that  the  Court  cannot,  under  present  Taylob. 
circumstances,  either  at  once  interfere  by  injunction,  or  put  the 
question  between  the  parties  into  a  course  of  trial  at  law.  It  is 
therefore  the  ordinary  case  of  a  party  applying  to  the  Court  by  a 
motion,  and  its  being  found,  when  the  matter  comes  to  be  discussed, 
that  the  Court  can  grant  no  relief. 

The  Master  of  the  Rolls  seems  to  have  thought,  that,  by 
refusing  the  motion,  he  would  have  been  prejudicing  the  merits,  if 
at  any  future  time  the  circumstances  might  enable  the  parties  to  try 
the  question  between  them ;  but  I  cannot  so  understand  it.  The 
motion  hanging  over  the  heads  of  the  defendants  would  be  much 
more  likely  to  prejudice  them,  than  refusing  the  motion  would  be 
likely  to  prejudice  the  plaintiff.  The  Court  refuses  the  motion,  not 
because  it  has  formed  *an  opinion  as  to  the  legality  of  what  it  is  Ij^'^n  J 
alleged  that  the  defendants  are  about  to  do,  but  simply  because  the 
plaintiff  has  not  brought  before  it  circumstances  which  enable  it  to 
interfere  between  the  parties.  If  there  were  really  any  prejudice 
to  be  apprehended  from  such  a  course,  it  might  have  been  obviated 
by  refusing  the  motion  without  prejudice  to  any  new  application  ; 
and  the  Court  would  certainly  be  anxious  not  to  prejudice  the  case ; 
but  it  does  not  appear  to  me  necessary  for  that  purpose,  that  the 
order  should  be  so  guarded. 

The  defendant  says  he  has  invented  a  new  mode  which  will 
obviate  the  inconveniences  hitherto  experienced  from  the  manu- 
facture of  gas.  And  it  is  suggested,  that  he  ought  to  have  some 
peculiar  stress  of  the  jurisdiction  laid  upon  him,  because  he  pre- 
vents the  present  trial  of  the  question,  by  refusing  to  disclose  the 
nature  of  that  invention.  But  has  he  not  a  right  to  conceal  it? 
and  why  is  he  to  be  more  hardly  dealt  with,  because  he  merely 
exercises  that  right  ? 

As  to  what  Lord  Eldom  is  supposed  to  have  said  in  the  case  that 
has  been  referred  to,  he  could  only  have  meant  that  the  party 
ought  to  apply  as  soon  as  he  had  something  to  apply  about,  and 
not  that  he  should  come  for  an  injunction,  with  a  certainty  of 
having  his  motion  refused.  There  can  be  no  laches,  delay,  or 
acquiescence,  where  there  is  no  injury  to  acquiesce  in.  -Lord 
Eldok's  doctrine,  as  applied  to  this  case,  would  be  this — the 
plaintiff  has  no  right  to  come  to  the  Court  for  an  injunction;  he 
cannot  get  it ;  and  yet  he  was  bound  to  come  and  ask  for  it — Lord 
Eldon  cannot  have  meant  that.     The  proper  order,  in  this  case 
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Haines 

r. 
Taylor. 

L  •212  ] 


would  have  been  to  refuse  the  motion.  As  to  the  costs,  I  inquired 
whether  the  plaintiff  had  had  any  intimation  before  he  gave  his 
notice  of  motion,  that  the  defendants  *were  not  going  to  adopt  the 
usual  course  in  their  manufacture,  but  one  which  professed  to 
obviate  all  inconvenient  consequences.  And  it  appears,  I  find, 
from  the  affidavits,  and  from  the  bill  itself,  that  that  had  been 
communicated  to  him.  Under  these  circumstances,  I  think  the 
motion  ought  to  have  been  refused  with  costs. 


1817. 
Jan.  30. 
Feh,  13. 

Knight 
Bruce,  V.-C. 

On  Appeal. 
Lord 

COTTKNHAM. 

L.C. 
[  -^16  ] 


BRIGHT   V.   NOETH(l). 

(2  Phillips,  216—221.) 

Under  an  Act  of  Parliament  by  which  the  conservators  of  river  banks 
were  empowered  to  apply  the  funds  under  their  controul,  (which  were 
raised  by  a  rate  upon  the  proprietors  of  adjacent  lands,)  '*  in  doing,  con- 
structing, and  executing  all  such  works,  acts,  matters,  and  things  as  they 
should  from  time  to  time  deem  necessary,  proper  or  expedient  for  putting  the 
banks  into  and  maintaining  the  same  in  a  permanent  state  of  stability  "  : 
Held,  that  they  were  authorized  to  apply  a  portion  of  the  fund  in  watching 
and,  if  necessary,  opposing,  a  bill  in  Pailiament  for  a  project  lower  down 
the  river,  which  was  likely  to  be  injurious  to  the  banks  under  their 
superintendence. 

This  was  an  appeal  from  an  order  of  the  Vice- Chancellor 
Knight  Bruce,  overruling  a  general  demurrer  to  the  bill  for  want 
of  equity. 

By  an  Act  of  Parliament,  passed  in  the  first  year  of  the  present 
reign,  to  provide  for  the  better  conservation  of  the  banks  of  the 
river  Ouse,  in  the  county  of  Norfolk,  the  lands  adjacent  to  the 
banks  at  each  side  were  divided  into  six  districts,  and  it  was  pro- 
vided that  the  portion  of  the  banks  comprised  within  each  district 
should  be  maintained  by  Commissioners  to  be  appointed  from 
among  the  owners  of  lands  of  a  certain  quantity  within  such 
district,  by  means  of  funds  to  be  levied  by  a  district  rate,  not 
exceeding  8s.  an  acre  in  each  year ;  and  the  fund  so  raised  was  to 
be  applied  **  in  making,  doing,  constructing,  and  executing,  all  such 
works,  acts,  matters,  and  things,  as  by  such  Commissioners  should 
from  time  to  time  be  deemed  necessary,  proper,  or  expedient  for 
putting  so  much  of  the  bank  as  was  situate  within  their  respective 
districts  into  and  for  maintaining  the  same  in  a  permanent  state  of 
stability;"  and  it  was  expressly  provided  that  the  Commissioners 
of  any  one  of  the  districts,  or  the  owners  of  land   within  such 


(1)  A,>G,  V.  Mayor  of  Brecon  (1878)  10  Ch.  D,  204. 
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district,  should  not  be  liable  to  maintain  or  repair,  or  to  con-      Bright 

tribute  to  the  maintenance  or  repair,  of  any  part  of  the  banks  oat       north. 

of  such  district :  but  that  the  Commissioners  of  each  district  should 

alone  be  liable  for  their  own  acts,  and  answerable  for  the  maintenance 

and  repair  of  their  own  portion  of  bank  only ;  nor  should  *any  of       [  •2i7  j 

the  funds  to  be  raised  as  aforesaid  be  applicable  to  any  works  other 

than  those  of,  or  for  the  benefit  of,  the  district  for  which  the  same 

were  assessed  and  raised. 

In  addition  to  this  board  of  District  Commissioners  there  was 
constituted  by  the  Act  another  body  of  "General  Commissioners," 
w)io  were  invested  with  a  general  superintendence  over  the  banks 
of  all  the  districts,  and  with  power  to  order  any  works  to  be  done 
for  the  uniform  maintenance  and  repair  of  the  banks  which  they 
might  consider  necessary,  and  their  orders  were  in  all  cases  to  be 
conclusive  and  binding  on  the  District  Commissioners. 

The  bill,  which  was  filed  by  three  landowners  of  the  second 
district  on  behalf  of  themselves  and  all  other  persons  subject  to  be 
assessed  under  the  Act  within  that  district,  stated,  that  a  certain 
Company,  calling  themselves  the  Norfolk  Estuary  Company,  had 
lately  been  formed  for  the  purpose  of  reclaiming  from  the  sea  a 
large  tract  of  land  near  the  mouth  of  the  river  Ouse,  by  diverting 
the  tidal  water  which  had  theretofore  flowed  over  it,  by  narrow 
channels  into  the  river,  and  had  applied  to  Parliament  for  an  Act 
to  enable  them  to  carry  their  scheme  into  execution.  It  then  stated 
that,  at  a  meeting  of  the  Commissioners  of  that  district,  held 
shortly  after  the  bill  was  brought  in,  and  at  which  the  defendants 
constituted  the  majority  of  the  members  present,  a  resolution  was 
come  to,  that  proceedings  should  be  taken  on  behalf  of  the  board 
for  watching  and,  so  far  as  might  be  necessary,  opposing  the  bill 
in  Parliament,  and  for  causing  such  provisions  to  be  inserted 
therein  as  might  be  requisite  for  indemnifying  the  landowners 
within  their  district  from  any  greater  charge  in  respect  of  their 
banks,  consequent  on  the  works  contemplated  by  the  bill,  than 
had  been  incurred  on  the  average  of  the  last  eight  years,  *and  that  [  ♦2i8  ] 
a  rate  of  6^/.  an  acre  within  that  district  should  be  raised  under  the 
provisions  of  the  Act,  for  defraying  the  expenses  of  such  pro- 
ceedings ;  and  that  such  expenses  should  in  the  meantime  be  paid 
out  of  the  funds  then  in  hand,  which  had  arisen  from  previous 
rates.  That,  at  another  meeting,  held  a  few  days  after,  at  which 
the  same  persons  were  the  majority,  it  was  resolved,  that  a  sum  of 
15M.  should  be  paid  to  John  Platten,  the  chairman  of  the  meeting, 
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BnioHT      out  of  the  funds  then  in  the  hands  of  the  treasurer,  to  be  applied 
North.       ^^  ^^™  '^^  ^^®  purpose  of  the  resolution  passed  at  the  last  meeting; 
and  that  an  order  to  that  effect  having  been  signed  by  the  chairman, 
that  sum  was  paid  by  the  treasurer  accordingly. 

The  bill  then  charged  that  the  application  of  any  part  of  the  funds 
raised  or  raiseable  under  the  Act  to  the  purposes  contemplated  by 
the  said  resolution,  was  not  within  the  powers  of  the  Commis- 
sioners ;  and,  after  suggesting  a  pretence  by  the  defendants,  that 
the  scheme  of  the  Norfolk  Estuary  Company  was  likely  to  be 
injurious  to  the  banks  of  the  river,  it  charged  '*  that,  whether  the 
scheme  was  likely  to  be  injurious  to  the  banks  or  not,  the  funds 
received  or  receivable  under  the  Act  in  respect  of  the  district  in 
question,  or  any  part  of  such  funds,  ought  not  to  be,  and  could  not 
be,  legally  applied  for  such  purposes ; "  and  it  prayed  a  declaration 
accordingly,  and  that  the  150/.  might  be  refunded  and  replaced, 
and  that  the  circumstances  might  be  rectified  by  injunction  from 
making  any  similar  appropriation  of  the  funds  then  in  hand,  or 
which  might  thereafter  be  received  by  them  under  the  powers  of 
the  Act  to  the  purposes  contemplated  by  the  resolution. 

Mr.  Bolt  and  Mr.  Bunneyy  for  the  defendants  (the  appellants), 
[  *2i9  ]  relied  on  the  word  "maintaining,"  as  implying  *an  authority  in 
the  Commissioners  to  take  the  necessary  measures  for  preventing 
damages  to  the  banks  as  well  as  for  repairing  damage  when  done ; 
and  they  cited  Rex  v.  The  Commissioners  for  the  Tower  Hamlets  (i), 
Attorney 'General  v.  Compton{2),  Attorney-General  v.  Pearson  {s). 
They  also  took  several  objections  to  the  bill,  for  want  of  parties ; 
but  which,  as  the  demurrer  was  allowed  on  the  merits,  it  is 
unnecessary  to  notice. 

Mr.  Russell  and  Mr.  Toller,  for  the  plaintiffs,  argued,  that, 
opposing  in  Parliament  a  project  which  might  or  might  not  be 
injurious  to  the  banks  (and  the  resolution  showed  that  the  Com- 
missioners themselves  did  not  feel  sure  that  the  project  in  question 
would  be  so),  was  too  speculative  a  purpose  to  come  within  the 
description  of  those  to  which  the  funds  were  by  the  Act  made 
applicable. 

The  Lord  Chancellor  (without  hearing  a  reply) : 

The  Vice-Chancbllor  says,  he  cannot  find  any  authority  in  the 

(1)  35  R.  R.  277  (1  B.  &  Ad.  232),  (3)  70  E.  R.  335  (2  Coll.  581). 

(2)  57R.R.413(1Y.&C.C.C.4J7). 
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Act  for  the  application  of  the  fund  under  the  control  of  the  Com-      Bbight 
missioners  to  the  purpose  stated  in  this  bill.    But  the  real  question       Kok'th. 
is,  whether  such  an  authority  is  not  incident  to  the  duties  which 
the  Act   imposes  upon  them.     And  I  can  only  deal   with  that 
question  upon  the  case  stated  in  the  pleadings. 

The  Commissioners  of  each  district  are  bound  by  the  Act  to 
protect  the  lands  adjacent  to  the  banks  from  inundation,  and  they 
are  authorised  by  the  Act  to  levy  a  rate  on  the  proprietors  of  the 
district  to  defray  those  expenses.  There  being  a  project  on  foot 
affecting  the  *river  lower  down,  they  call  a  meeting,  at  which  [  '220  ] 
they  come  to  this  resolution.  (His  Lordship  read  the  resolution.) 
That  is  a  wise  provision  on  behalf  of  all  parties  in  that  dis- 
trict. Apprehensions  being  entertained  of  the  effects  of  the  pro- 
ject upon  this  part  of  the  banks,  they  direct  certain  persons  to 
watch  the  proceedings  in  Parliament.  Now  the  bill  does  not  state 
that  the  works  contemplated  would  not  be  injurious  to  the  banks 
within  this  district :  but,  on  the  contrary,  it  states,  by  way  of 
pretence,  that  the  scheme  was  likely  to  be  injurious  to  the  banks. 
There  the  plaintiffs  state  the  ground  on  which  the  defendants  are 
proceeding,  and  there  they  charge  that,  whether  the  scheme  was 
likely  to  be  injurious  to  the  banks  or  not,  the  funds  received  or 
receivable  under  the  Act,  or  any  part  of  such  funds,  ought  not  to 
l>e,  and  could  not  legally  be,  applied  for  such  purposes. 

The  bill,  therefore,  raises  this  proposition  as  to  the  construction 
of  the  Act — that,  however  injurious  the  works  may  be,  the  Com- 
missioners are  not  authorised  to  expend  one  farthing  of  the  money 
entrusted  to  their  care,  in  preventing  them.  That  being  all  that  is 
alleged  in  the  pleadings,  and  the  rule  being  to  take  the  case  as 
strongly  against  the  pleader  as  his  statements  will  justify,  I  must 
assume  that  the  works  are  likely  to  be  injurious.  Now,  it  is  clear, 
that,  if  actual  injury  was  done,  and  proper  measures  had  been 
taken  by  the  Commissioners  to  prevent  it,  they  would  be  entitled 
to  be  allowed  their  expenses  so  incurred :  for  every  trustee  is 
entitled  to  be  allowed  the  necessary  and  proper  expenses  incurred 
in  protecting  the  property  committed  to  his  care.  But  if  they 
have  a  right  to  protect  the  property  from  immediate  and  direct 
injury,  they  must  have  the  same  right  where  the  injury  threatened 
is  indirect,  but  probable. 

I  wish  it  to   be  understood,   that  I  proceed  entirely  on  the       [  321  ] 
pleadings,  and  assume  that  they  state  a  case  in  which  the  works 
contemplated  are  likely  to  be  injurious  to  the  banks  of  this  district. 
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And,  on  that  assumption,  although  there  is  no  direct  authority  in 
the  Act  for  the  application  of  the  funds  to  the  proposed  purpose, 
I  think  it  is  incident  to  the  powers  which  are  given  to  the 
Commissioners  and  to  the  duties  imposed  upon  them. 

Though  I  am  of  this  opinion  on  the  allegations  of  the  bill  now 
before  me,  yet,  if  the  pleadings  do  not  really  raise  the  question  in 
dispute  between  the  parties  (and  I  can  hardly  suppose  that  the  bill 
was  filed  to  decide  such  a  question  as  this),  I  should,  subject  to  any 
thing  I  may  hear  from  Mr.  Rolt  in  reply,  give  the  plaintiff  leave  to 
amend  the  bill. 


Mr.  Rolt  not  oflFering  any  objection,  the  demurrer  was  allowed, 
with  leave  to  amend. 


1847. 
April  24. 

WlOKAM, 

v.-c. 

On  A  Pineal. 

Lord 

Gotten  HAM, 

L.C. 

[231] 


[232] 


ARNOLD   V,   GARNER. 

(2  Phillips,  231—236;  S.  0.  16  L.  J.  Ch.  329;  11  Jur.  339.) 

A  broker,  having  taken  an  assignment  of  several  cargoes  in  trust  to  sell 
them  on  their  arrival,  and  out  of  the  proceeds  to  repay  himself  the  amount 
of  his  advances,  took  possession  of  some  of  the  cargoes,  and  sold  them 
under  the  power  in  the  deed,  while  the  rest  were  sold  under  an  order  made 
in  a  suit  instituted  by  him  to  enforce  his  security,  by  which  it  was  directed 
that  they  should  be  sold  by  him  in  such  manner  and  at  such  time  as  he  and 
the  receiver  in  the  cause  should  agree,  and,  in  the  event  of  their  differing^ 
then  as  the  Master  should  direct : 

Held,  that,  in  the  latter  sales,  he  was  entitled  to  the  usual  commission 
allowed  to  brokers  employed  by  the  Court :  but  that,  in  the  former,  he  was 
not  entitled  to  any  commission,  having  sold  as  trustee. 

This  was  a  suit  by  several  persons  who  were  in  partnership  as 
brokers  at  Liverpool,  against  the  widow  and  executrix  of  one 
Joseph  Garner  deceased,  who  had  carried  on  business  there  as  a 
merchant  and  shipowner.  And  the  object  of  the  suit  was  to 
realize  certain  mortgages  of  several  ships  and  cargoes,  which 
Garner  had  executed  to  the  plaintiffs,  for  securing  the  repayment 
of  advances,  which  they  had  from  time  to  time  made  to  him. 

By  the  mortgage  deeds,  which  were  all  in  the  same  form,  the 
property  respectively  comprised  in  them  was  assigned  to  the 
plaintiffs  in  trust  to  sell;  and,  out  of  the  proceeds,  in  the  first 
place  to  pay  the  costs  of  the  indentures,  and  all  costs  and  charges 
attending  the  execution  of  the  trusts;  and  in  the  next  place,  to 
retain  to  themselves  the  amount  of  the  advances  with  interest,  and 
to  pay  the  surplus  to  Garner. 

On  a  motion  for  an  injunction  against  the  defendant,  who  had 
possessed  herself  of  the  bills  of  lading  of  one  of  the  cargoes,  an 
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order  was  made  on  the  26th  of  July,  1844,  by  which  it  was  referred  Arnold 
to  the  Master  to  take  an  account  of  what  was  due  to  the  plaintiffs  qarneb. 
on  their  securities,  and  it  was  ordered,  that  possession  of  one  of 
the  ships  which  had  then  returned  from  her  voyage,  and  of  the 
two  others  with  their  cargoes  when  they  should  arrive,  and  also  the 
said  bills  of  lading,  should  be  delivered  to  the  plaintiffs ;  and  that 
the  ships  and  cargoes  which  remained  unsold  should  be  sold  by 
them,  in  such  manner  and  at  such  time  or  times  as  they  and  the 
receiver,  already  appointed  in  a  creditors'  suit  for  the  administra- 
tion of  Garner's  estate,  should  agree  upon  ;  but  in  case  they  should 
differ  about  the  same,  then  it  was  ordered  that  the  said  ships  and 
cargoes  should  be  sold  with  the  approbation  of  the  Master ;  and 
that  the  purchase-monies  should  be  received  by  the  plaintiffs,  who 
were  to  pay  the  balances  thereof,  after  deducting  the  expenses  of 
and  incident  to  the  sales,  into  Court. 

In  taking  the  accounts  under  that  order,  the  plaintiffs  claimed  a 
del  credere  commission  of  4  per  cent,  on  the  sales  made  by  them,  of 
the  ships  and  cargoes  comprised  in  their  securities,  since  Garner's 
death ;  one  of  which  sales  was  made  before  the  institution  of  this 
suit,  and  the  others  subsequently,  under  the  order  of  the  26th  of 
July,  1844.  That  claim  was  allowed  by  the  Master  as  to  both 
classes  of  sales :  but  his  decision  was  reversed  by  Yice-Chancellor 
WiORAM,  who  disallowed  the  claim  to  commission  altogether. 
The  plaintiffs  now  appealed  from  his  Honour's  decision. 

Mr,  Walker  and  Mr.  Eddis^  for  the  appellants.  [  288  ] 

Mr.  Romilly  and  Mr,  Pnor,  for  the  respondent : 

It  was  contended,  on  the  part  of  the  appellants,  that  the 
commission  in  question  was  part  of  the  costs  and  charges  of 
executing  the  trusts;  and  that  they  were  therefore  entitled  to  it 
by  the  terms  of  the  deeds.  But  the  ground  on  which  they  mainly 
rested  their  case,  was  the  course  of  dealing  which  had  existed 
between  them  and  Garner ;  it  appearing  that  for  several  years  prior 
to  the  date  of  the  securities  in  question,  the  plaintiffs  had  been  in 
the  habit  of  making  advances  to  Garner  on  similar  securities,  and 
of  selling  the  homeward  cargoes  on  their  arrival,  and  that  in  all  the 
accounts  which  they  had  delivered  to  him  up  to  within  a  year  of 
his  death,  they  charged  the  commission  now  claimed,  which  had 
always  been  allowed  them.  There  was  also  in  evidence  a  letter 
written  by  the  defendant  as  executrix  of  her  husband,  a  few  days 
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Arnold  after  his  death,  authorising  the  defendants  to  make  further 
Garner,  advances  for  the  purpose  of  completing  one  of  the  cargoes  which 
was  then  in  course  of  shipment,  and  containing,  as  they  con- 
tended, an  assent  on  her  part  to  the  continuance  of  the  same  course 
of  dealing  in  the  transactions  then  pending ;  but  which  letter  was 
upon  that  point  ambiguous  in  its  terms.  It  was  further,  however, 
contended  that  the  authority  to  charge  commission,  supposed  to  be 
implied  by  the  previous  course  of  dealing,  required  no  such  con- 
firmation ;  and  that  it  was  not  revoked  by  the  testator's  death, 
inasmuch  as  the  plaintiffs  had  made  the  advances  on  the  faith  of 
it:  Hammonds  v.  Barclay  (i). 
[  234  ]  On  the  other  hand,  it  was  insisted  that  there  was  no  contract 

for  commission,  either  in  the  terms  of  the  deeds  or  in  the  letter, 
and  that  the  plaintiffs  had  been  allowed  the  commission  by  the 
testator,  only  because  they  had  sold  the  property  as  his  broker :  but 
that  if  he  had  refused  to  employ  them  as  such,  and,  in  consequence 
of  such  refusal,  they  had  taken  possession  of  the  property  in  their 
character  of  mortgagees,  as  they  had  done  here,  they  could  not 
have  charged  commission. 

In  answer  to  a  question  from  the  Court,  whether  the  commission 
claimed  was  the  customary  rate  of  brokers'  commission,  it  was 
stated,  that  it  appeared  in  evidence,  that  the  ordinary  rate  of 
brokers'  commission  on  sales  was  2^  per  cent.,  but  that,  where 
they  had  made  advances,  a  higher  rate,  varying  according  to 
circumstances,  was  usually  allowed. 

The  Lord  Chancellor  : 

The  plaintiffs  in  this  case  being  brokers,  and  willing  to  make 
advances  on  the  cargoes  of  several  ships  belonging  to  the  late 
Mr.  Garner,  (counting,  no  doubt,  upon  the  advantage  which  they 
expected  to  derive  from  being  brokers,)  took  a  security,  by  which 
they  were  authorised  to  take  possession  of  the  property  and  sell  it. 
Then  there  is  a  collateral  agreement  between  Garner  and  the 
plaintiffs,  by  which  he  agrees  to  employ  them  as  his  brokers  in  the 
sales,  at  a  rate  exceeding  the  usual  rate  of  brokerage.  All  that  is 
perfectly  intelligible.  The  plaintiffs  when  they  made  their  advances, 
looked  to  the  advantage  to  be  derived  from  selling  the  property  as 
brokers.  All  went  on  regularly  during  Garner's  lifetime.  At  his 
death  one  of  the  vessels  had  just  arrived ;  three  others  were  on  the 
[  *235  ]      voyage,  and   ^arrived  afterwards ;    the  remaining  one  had  not 

(1)  2  East,  227. 
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sailed ;  she  was  only  in  preparation  for  her  voyage :  but  there  is  no      abkold 
appearance  of  any  intention  on  the  part  of  the  widow  to  change  the      OAttNER 
previous  course  of  dealing  with  respect  to  that  ship.     All  the  ships, 
however,  having  now  arrived,  and  having  been  sold,  the  question  is, 
what  remuneration  by  way  of  brokerage  the  plaintiffs  are  entitled  to. 

As  to  the  first  ship  which  they  sold,  the,  evidence  is,  that  they 
took  possession  of  and  sold  it,  and  received  the  money  without 
communicating  with  any  one ;  acting,  of  course,  under  their  power 
in  the  deed.  Taking  therefore  possession,  and  selling  by  that  title, 
although  they  were  brokers,  they  could  not  charge  brokerage  as 
against  the  cestuis  que  trust:  for,  although  they  were  entitled  to  all 
outgoings  as  trustees  they  were  not  entitled  in  that  character  to 
commission  for  the  discharge  of  a  duty  which,  as  such  trustees, 
they  were  bound  to  perform.  That  is  a  familiar  and  well  estab- 
lished rule  of  this  Court.  Therefore,  as  to  that  ship,  I  think  the 
disallowance  of  the  claim  is  right. 

But  with  respect  to  the  others,  the  case  is  different.  If,  on  the 
one  hand,  they  had  sold  these  cargoes  as  they  had  been  in  the  habit 
of  doing  on  previous  occasions,  they  would  have  had  a  strong  case 
for  claiming  the  benefit  of  the  arrangement  with  respect  to  brokerage 
which  existed  between  them  and  the  testator ;  for  I  think  the  con- 
tract was  not  altered  by  his  widow  after  his  death.  But  their 
difficulty  is,  that  that  is  not  the  case ;  for  these  cargoes  were  not 
sold  under  the  contract  as  to  brokerage  subsisting  between  them 
and  the  testator,  or  under  any  new  contract  with  his  personal 
representative  to  a  similar  effect.  The  sales  were  under  the  order  f 
of  the  Court,  which  directed  that  the  plaintiffs  *should  sell  at  such  [  *2S6  ] 
time  and  in  such  manner  as  they  and  the  receiver  should  agree 
upon.  If  the  plaintiffs  had  thought  proper  to  take  possession  as 
mortgagees,  they  would  have  been  at  liberty  to  sell  in  any  way  and 
at  any  tinae  they  thought  fit ;  but  they  were  willing  to  forego  their 
title  under  that  mortgage  deed,  and  to  take  such  protection  as  this 
order  gives  them. 

Then  the  question  is,  whether  brokers  being  directed  by  the 
order  of  the  Court  to  take  possession  of  property  for  the  purpose 
of  selling  it,  are  not  entitled  to  the  ordinary  remuneration,  merely 
because  they  happen  to  be  mortgagees.  No  authority  has  been 
referred  to  for  such  a  proposition,  nor  does  there  appear  to  me  to 
be  any  reason  for  so  deciding.  I  think,  therefore,  that,  as  £o  all 
the  sales,  except  the  first,  the  plaintiffs  are  entitled  to  the  ordinary 
commission  of  brokers  employed  under  the  authority  of  the  Court ; 
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but  that  as  to  the  first  sale,  in  which  they  sold  as  mere  mortgagees, 
and  not  under  the  direction  of  the  Court,  they  are  not  entitled  to 
any  brokerage.  I  shall,  therefore,  refer  it  to  the  Master  to  inquire 
what  brokerage  they  are  entitled  to  for  having  sold  the  other 
cargoes  under  the  authority  of  the  Court. 


1847. 
Hay  7, 

Shadwell, 
V.-C. 

On  Appeal. 
Lord 

COTTRNHAM, 

L.O. 

[247] 


[248] 


In  re  SPENCE(l). 

(2  Phillips,  247—254  ;  S.  C.  16  L.  J.  Ch.  309;  II  Jur,  399.) 

The  cases  in  which  this  Court  interferes  for  the  protection  of  infants  are 
not  confined  to  those  in  which  there  is  property. 

The  Court  may  make  an  otder  for  the  deliverj'  of  an  infant  to  the  party 
who  ought  to  have  the  custody  of  it,  on  petition,  as  well  as  under  the 
general  jurisdiction  upon  habeas  corpus, 

A  husband,  whose  wife  had  three  years  before  absconded  with  his  infant 
children,  applied  for  an  order,  that  the  wife's  brother,  who  had  assisted  in 
her  escape,  and  had  since  transmitted  to  her  the  income  to  which  she  was 
entitled  under  her  marriage  settlement,  of  which  he  was  trustee,  might 
either  produce  the  children  or  disclose  the  place  of  their  concealment,  or,  at 
least,  discontinue  the  transmission  of  the  income.  On  an  affidavit  of  the 
brother,  that  the  children  were  not  in  his  custody  or  under  his  control,  the 
oi-der  was  refused. 

This  was  an  appeal  from  an  order  made  by  the  Yice-Ghancellor 
OF  England,  on  the  petition  of  Mr.  Spence,  requiring  the  appellants, 
who  were  the  two  trustees  of  his  marriage  settlement,  to  deliver 
up  to  him  the  custody  of  his  three  children. 

The  petition  on  which  that  order  was  made,  stated  that  the 
petitioner  and  his  wife  were  married  in  1889 ;  that  in  1842  he 
renounced  the  Protestant  faith,  which  was  that  of  his  wife,  and 
became  a  Eoman  Catholic ;  that  shortly  after  having  become 
embarrassed  in  his  circumstances  he  broke  up  his  establishment 
at  Stockton,  where  he  had  lived  up  to  that  time,  and  went  to 
London  to  arrange  his  affairs,  his  wife  and  children  remaining  at 
Stockton  with  her  mother,  who  also  resided  there ;  that,  after  a 
short  absence,  he  returned  to  Stockton  in  September,  1848,  with 
the  intention  of  taking  a  lodging  for  himself  and  his  family,  but 
that,  on  the  day  of  his  arrival  there,  his  wife,  who  was  then 
pregnant  with  their  third  child,  secretly  escaped  with  her  brother, 
who  was  one  of  the  appellants,  taking  the  two  children,  who  were 
then  born,  with  her,  and  that  she  had  ever  since  kept  the  children 


^  (1)  Sronti  V.  Colh'ua  (1883)  25  Ch.  D. 
56,  53  L.  J,  Ch.  368,  49  L.  T.  3:i9;  Jii 
re  McGrath  [1892]  2  Ch.  496,  61  L.  J. 
Ch.  549 ;  aff.  [1893]  1  Ch.  143,  62  L.  J. 


Ch.  208,  67  L.  T.  636,  C.A.  ,  R,  \, 
Oyuyall  [1893]  2  a  B.  232,  240.  246. 
62  L.  J.  Q.  B.  559,  69  L.  T.  481,  C.A. 
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in  some  place  of  concealment  which  was  known  to  the  appellants,        in  re 
who  had  from  time  to  time  transmitted  to  her  the  income  to  which      ^^'*^*^"- 
she  was  entitled  under  her  marriage  settlement,  though    they 
refused  to  inform  the  petitioner  where  she  was. 

The  prayer  of  the  petition  was,  that  the  children  might  be 
delivered  up  to  the  petitioner,  and  that,  if  necessary,  a  writ  or 
writs  of  habeas  corpus  might  issue  for  that  purpose. 

On  the  original  hearing  of  that  petition  before  the  Vice- 
Chancellor,  an  order  was  made  for  a  writ  of  liabeas  coi-pus  against 
the  wife  and  the  appellants.  The  wife,  however,  was  not  to  be 
found ;  and  the  return  to  the  writ,  as  against  the  appellants,  was, 
that  they  had  not,  nor  ever  had,  the  children,  or  any  of  them,  in  • 
their  custody  or  under  their  control.  On  that  return  being  made, 
the  petition  was  brought  on  again  before  the  yice-Chancellor,  when, 
upon  an  affidavit  of  service  upon  the  appellants,  who  did  not 
appear,  the  order  in  question  was  pronounced. 

The  appeal  petition  now  came  on  to  be  heard  upon   several       [  249  1 
additional  affidavits,  filed  since  the  hearing  below  by  the  appellants. 

The  affidavit  of  the  brother  stated,  that  the  cause  of  his  sister's 
flight  with  the  children  was  not  merely  her  husband's  change  of 
religion,  and  the  apprehension  she  felt  that  he  would  execute  a 
threat  which  he  had  frequently  made,  of  taking  them  from  her  for 
the  purpose  of  bringing  them  up  in  the  doctrines  of  the  Roman 
Catholic  Church,  but  also  the  harsh  and  unfeeling  treatment  she 
had  received  from  him  ever  since  their  marriage ;  the  recollection 
of  which  caused  her  such  uneasiness  at  the  thought  of  its  being 
renewed  by  their  again  cohabiting  together,  that  her  medical 
attendant  had  declared  his  opinion  that  her  confinement,  which 
was  then  shortly  expected,  would  be  fatal  to  her,  unless  the 
agitation  of  her  mind  could  be  calmed  by  her  being  temporarily 
removed  to  some  place  out  of  the  reach  of  her  husband.  That, 
under  the  influence  of  fears  for  his  sister's  life,  he  accompanied 
her  for  about  ten  miles  to  the  railway  station  at  Darlington,  from 
whence  she  proceeded  with  the  children  by  railway  to  Newcastle, 
and  from  thence  to  a  place  out  of  the  jurisdiction  of  the  Court, 
where,  as  the  deponent  believed,  she  had  ever  since  remained.  He 
added,  however,  that  he  did  not  at  the  time  know  what  was  her 
d^tination;  but  that  he  fully  believed  that  her  object  was  merely 
to  withdraw  until  her  confinement  was  over,  and  then  to  return  to 
her  husband.  He  admitted,  that  he  had  since,  from  time  to  time, 
transmitted  to  her  the  income  to  which  she  was  entitled  under  the 
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In  re  marriage  settlemetit ;  and  said  he  was  ready  to  reveal  the  place  of 
her  concealment  if  the  Court  should  require  it,  but  that  otherwise 
he  declined  to  do  so. 

The  other  appellant    denied   having  had    any    share    in    the 
[  '260  ]      abduction  of  the  children,  or  that  he  knew  where  *they  or  their 
mother  were ;   and  both  the  appellants  denied  that  the  children 
were  under  their  or  either  of  their  control. 

There  were  several  other  affidavits  by  other  parties,  which, 
besides  confirming  the  statements  of  the  brother  as  to  the  unfeeling 
conduct  of  Mr.  Spence  towards  his  wife,  imputed  to  him  immoral 
and  dissolute  habits,  and  the  use  of  profane  and  blasphemous 
language. 

Mr.  J.  Parker  and  Mr.  Torriano,  for  the  appellants,  contended, 
that  the  Court  had  no  jurisdiction  over  infants,  distinct  from  that 
at  common  law  upon  habeas  coi-pua,  unless  there  was  some  property 
to  be  administered  for  the  infants'  benefit.    *     *    * 


[  261  ]  Mr.  Bolt  and  Mr,  Martindale,  contra,  relied  on  Eyre  v.  Countess 

of  Shaftesbury  (i),  Lady  Teynham  v.  Lennard{2). 


»     «     « 


[  252  ]       The  Lord  Chancellor  : 

I  have  no  doubt  about  the  jurisdiction.  The  cases  in  which  this 
Court  interferes  on  behalf  of  infants,  are  not  confined  to  those  in 
which  there  is  property.  Courts  of  law  interfere  by  habeas  for 
the  protection  of  the  person  of  any  body  who  is  suggested  to  be 
improperly  detained.  This  Court  interferes  for  the  protection  of 
infants,  qua  infants,  by  virtue  of  the  prerogative  which  belongs  to 
th£  Crown  as  parens  patrice,  and  the  exercise  of  which  is  delegated 
to  the  Great  Seal. 

That  objection  being  overruled,  the  case  was  discussed  upon  the 
merits,  it  being  contended  on  the  part  of  the  respondents  that,  even 
if  there  was  not  sufficient  ground  in  the  affidavits  for  the  order 
actually  made,  the  Court  would  make  some  order,  either  to  prevent 
the  brother  from  continuing  the  payment  to  the  wife,  with  a  view 
to  induce  her  to  return,  or  else  to  compel  him  to  disclose  where  the 
children  were  concealed.  On  the  other  hand,  it  was  argued,  that 
as  the  object  of  the  jurisdiction,  if  it  existed  at  all,  was  the 
protection  of  the  infants,  the  Court  would  not  lend  its  aid  for  the 
purpose  of  restoring  them  to  a  father  in  whose  hands  there 
appeared  to  be  so  little  probability  of  their  being  well  brought  up. 
(1)  2  P.  Wms.  102.  (2)  4  Br.  P.  C.  302. 
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The  Lord  Chancellor  :  lu  re 

Spkncb. 
It  does  not  follow,  because  a  hasband^s  conduct  is  such  as  to 

make  his  wife  very  unhappy,  that  he  is  therefore  to  be  deprived  of 

the  custody  of  his  children.     To  justify  such  an  interference  with 

the  father's  rights,  his  misconduct  *must  appear  to  be  of  such  a       [  *363  ] 

nature  as  to  be  likely  to  contaminate  and  corrupt  the  morals  of 

his   children,  as  in  The  Wellesley  case  (i).     I  asked,  when  these 

affidavits  were  opened,  whether  they  amounted  to  that ;  for,  if  they 

did  not,  it  was  useless  to  go  into  them.     They  were,  however,  read ; 

and,  having  heard   them,  I   am  of  opinion  that  they   afford  no 

sufficient  reason  why  this  Court  should  refuse  to  restore  to  this 

gentleman  his  children,  if  it  had  the  means  of  doing  so.     But  upon 

the  evidence  now  before  me,  as  it  affects  the  appellants,  it  is  clear 

that  the  Yioe-Chancellor's  order  must  be  discharged. 

As  to  one  of  those  gentlemen,  it  appears,  that  he  had  nothing  to 
do  with  the  abduction  of  the  children,  and  is  unable  to  give  any 
information  respecting  them.  The  other,  it  is  true,  accompanied 
the  mother  a  certain  distance  on  her  journey,  but  he  positively 
denies  that  he  knew  where  she  was  going.  It  is  clear,  that  the 
children  are  not  in  his  custody  now.  Their  departure  took  place 
in  September,  1843.  The  father,  though  he  knew  the  circum- 
stances, did  not  consider  at  that  time  that  he  had  any  case  to  make 
against  him.  Is  there  any  thing  to  lead  to  the  inference,  that  he 
is  now  in  a  condition  to  restore  the  children?  The  mother  is 
probably  living  abroad ;  he,  at  Stockton.  Indirectly,  it  is  said,  he 
has  the  power  of  bringing  them  back,  by  stopping  her  income :  but 
the  Court  cannot  order  him  to  use  those  indirect  means  of  doing 
what  he  is  unable  to  do  directly.  As  to  compelling  him  to  disclose 
the  place  of  their  concealment,  he  is  a  mere  witness  as  to  that. 
I  could  exercise  the  jurisdiction  of  the  Court  over  him  if  he  had  the 
children  in  his  custody,  but  I  cannot  put  it  in  force  against  *parties  [  *2o4  ] 
to  compel  them  to  disclose  facts  of  which  they  are  mere  witnesses. 

The  order  of  the  Vicb-Chancellor  may  have  been  a  proper  one 
upon  the  facts  before  him :  but  upon  the  facts  now  before  me,  I  am 
clearly  of  opinion  that  the  order  must  be  discharged,  and  th^ 
petition  dismissed. 

(1)  34  E.  R.  159  (2  Buss.  1), 
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On  Appeal. 
Lord 

COTTKNHAM, 

L.C. 

[266  ] 


[256] 


FERRABY  v.   HOBSON. 

(2  Phillips,  255—261 ;  S.  C.  16  L.  J.  Ch.  499.) 

A  trustee  letting  a  farm  originally  at  a  proper  rent,  will  not  be  held  per- 
sonally  liable  for  the  difference  between  that  rent  and  the  rent  which,  at  a 
subsequent  period  of  the  tenancy,  might  have  been  obtained,  merely  because 
he  neglected  to  give  notice  to  quit  a  few  months  after  there  appeared  to  be 
a  probability  that  the  price  of  agricultural  produce  would  enable  him,  with 
propriety  as  between  landlord  and  tenant,  to  obtain  a  higher  rent. 

Trustees  who  allow  their  own  relatives  to  intervene  in  any  matter  con- 
nected with  the  execution  of  the  trust  expose  themselves  to  great  peril. 

This  was  an  appeal  from  part  of  a  decree  of  Vice-Chancellor 
Knight  Bruce,  by  which  it  was  ordered  amongst  other  things, 
that  the  appellant  and  his  co-trustee  under  the  will  of  the  testator 
in  the  cause,  should  in  their  accounts  be  charged  with  422.  a  year 
more  than  they  had  actually  received  as  the  rent  of  a  farm,  part  of 
the  trust  estates,  during  the  three  years  from  Lady  Day,  1836,  to 
Lady  Day,  1889,  and  by  which  the  appellant  was  ordered  to  pay 
the  costs  of  so  much  of  the  suit  as  related  to  that  matter. 

The  bill  sought  to  charge  the  trustees  with  several  other  breaclies 
of  trust,  as  to  which,  however,  it  was  dismissed  at  the  hearing, 
with  costs.  The  only  part  of  the  bill  which  related  to  the  subject 
of  this  appeal  was  as  follows : 

In  the  stating  part  of  the  bill,  it  was  alleged,  that  the  trustees 
had  let  the  farm  in  question  at  an  inadequate  rent  to  a  Mrs. 
Bawlins,  the  appellant's  sister,  nominally  as  their  tenant,  but  really 
as  agent,  and  for  the  benefit,  of  the  appellant  himself,  and  that  he 
had  in  fact  pastured  his  cattle  upon  it.  And  in  a  subsequent  part 
of  the  bill,  after  suggesting  a  pretence,  **  that  the  farm  was  let  to 
the  sister,  and  had  always  been  occupied  by  her  at  a  fair  and  just 
rent,  and  that  the  appellant  had  no  other  motive  in  letting  it  to 
her  than  that  of  procuring  a  good  and  responsible  tenant  thereof," 
it  charged,  that  the  contrary  was  the  truth,  and  that  the  farm  had, 
during  the  whole  period  of  its  occupation  by  the  sister,  been  held 
at  a  rent  below  its  value ;  and  that  she  was  not  acquainted  wuth 
farming,  and  had  not  capital  to  cultivate  it ;  and  there  were  many 
farmers  of  credit  and  experience  in  the  neighbourhood  who  were 
desirous  of  occupying  it,  and  that  the  appellant  had  grazed  his  own 
cattle  on  the  farm,  and  otherwise  acted  respecting  it,  as  if  he  were 
actually  tenant  of  it  himself. 

At  the  hearing,  the  facts  appeared  to  be,  that  the  testator  died 
in  1882,  that  the  tenant  who  was  then  in  the  occupation  of  the 
farm,  continued  to  hold  it  until  the  year  1885,  when  he  gave  it  up ; 
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and  that  the  irastees,  after  offering  it  at  a  rent  of  408L  to  a  person     Fbrraby 

named  West,  who  refused  to  take  it  on  those  terms,  let  it  at  that     hobson. 

rent  to  Mrs.  Bawlins,  who  continued  to  hold  it  as  tenant  from  year 

to  year  at  the  same  rent  until  Lady  Day,  1889,  when,  in  pursuance 

of  a  notice  given  to  her  by  the  trustees,  on  the  suggestion  of  some 

of  the  parties  interested  that  the  rent  was  too  low,  it  was  raised 

to  450/. 

There  was  a  good  deal  of  conflicting  evidence  as  to  the  adequacy 
of  the  rent  during  that  period,  and  upon  *an  intimation  from  the  [  *257  ] 
Court,  that  the  point  required  further  investigation,  it  was  agreed 
between  the  parties,  in  order  to  avoid  a  reference  to  the  Master, 
that  the  question  should  be  referred  to  a  Mr.  Kirby,  a  land  sur- 
veyor, who  certified  that  408/.  was  a  sufficient  rent  for  the  year 
1885-6 ;  but  that  the  rent  for  the  three  subsequent  years  ought 
to  have  been  450/. ;  and  upon  that  certificate  the  decree  in  question 
was  made. 

The  appeal  now  coming  on  to  be  heard, 

Mr.  Bacon  and  Mr.  Glasse  appeared  for  the  appellant. 
Mr.  Russell  and  Mr.  Leach,  for  the  respondents. 

Thb  Lord  Chancellor,  without  hearing  a  reply,  said : 

I  am  very  clearly  of  opinion  that  this  decree  charges  the  trustees 
far  beyond  what  any  rule  of  this  Court  will  justify.  The  decree 
directs  that  they  shall  be  charged  for  three  years  with  an  extra  rent 
for  the  farm,  from  Lady  Day,  1886,  to  Lady  Day,  1839,  being  the 
difference  between  408/.  and  450/.  Now  what  are  the  facts  as  they 
appear  in  evidence  ?  (His  Lordship  shortly  recapitulated  the  facts 
as  above  stated,  and  proceeded  to  this  effect.)  Such,  then,  being 
the  history  of  the  transaction,  what  is  the  case  made  by  the  bill 
upon  which  the  trustees  have  been  charged  with  this  extra  rent  ? 
The  case  alleged  is,  that,  ever  since  the  testator's  death,  the  trustee 
had  let  the  farm  to  his  sister  at  a  low  nominal  rent,  in  order  that 
he  might  himself  be  the  real  tenant ;  and  that  circuitously,  through 
her  intervention,  he  appropriated  to  himself  the  difference  between 
that  rent  and  the  actual  value  of  the  farm;  a  case,  no  doubt, 
which,  if  made  out,  would  have  been  very  disgraceful  to  him,  as 
*it  would  have  shown  an  endeavour  on  his  part  to  enrich  himself  [  *258  ] 
at  the  expense  of  the  estate  of  which  he  was  trustee.  That  case, 
however,  is  entirely  negatived  by  the  fact  which  is  now  admitted 
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Febrabt  on  all  hands,  that  the  rent  originally  reserved  on  Mrs.  Bawlins 
HoBsoN.  taking  the  farm  was  a  fair  rent :  and  the  only  ground  for  that  part 
of  the  decree,  which  is  the  subject  of  appeal,  is,  that  from  the 
certificate  of  Mr.  Kirby,  which  the  parties  have  agreed  to  treat  as 
evidence,  it  appears  that,  between  the  expiration  of  the  first  year 
of  her  occupation  and  the  time  when  the  rent  was  ultimately 
raised,  408/.  was  not  an  adequate  rent ;  in  other  words,  that  more 
might  have  been  obtained. 

Now,  in  the  first  place,  I  find  nothing  in  the  bill  which  seeks  to 
make  the  testator  responsible  under  such  a  state  of  circumstances. 
The  charge  made  against  him  is  not  a  charge  of  neglect  in  having 
permitted  a  tenant,  who  originally  entered  at  a  fair  rent,  to  con- 
tinue in  possession  of  the  farm  at  that  rent,  after  a  higher  might 
have  been  obtained :  and,  without  saying  what  circumstances  might 
or  might  not  have  made  the  trustee  liable  upon  such  a  case,  if  it 
had  been  made,  that  case  is  obviously  very  different  from  one  in 
which  he  is  charged  with  personal  corruption,  and  with  appro- 
priating to  himself  the  property  of  others.  Had  he  been  charged 
with  mere  neglect,  it  might  have  been  shown  that,  although  the 
land  had  increased  in  value,  the  increase  was  owing  to  the  outlay 
of  the  tenant :  and,  in  that  case,  no  man  would  say  it  was  the  duty 
of  the  trustee,  or  even  justifiable  for  him,  to  exact  from  the  tenant 
the  increase  of  value  derived  from  his  own  expenditure :  at  least, 
I  am  sure  the  effect  of  such  a  doctrine  would  be  to  make  trustees 
[  •269  ]  very  bad  landlords :  for  unless  tenants  *from  year  to  year  had  such 
confidence  in  those  under  whom  they  hold,  as  to  induce  them  to 
spend  money  in  improvements  with  an  assurance  of  not  being 
disturbed  in  the  enjoyment  of  the  fruits  of  their  outlay,  it  would 
be  impossible  for  the  land  to  be  cultivated  in  this  country,  where 
so  large  a  portion  of  it  is  occupied  by  tenants  without  the  security 
of  a  lease.  Whether  the  facts  of  the  case  would  or  would  not  have 
borne  out  such  a  defence,  is  immaterial :  it  is  sufficient  to  say  that, 
if  the  charge  made  against  him  had  been  one  of  mere  neglect,  his 
attention  would  have  been  directed  to  it,  and  he  might  have  shaped 
his  defence  accordingly. 

It  was  indeed  attempted  to  be  argued,  that  that  charge  was 
included  in  the  case  made  by  the  bill :  and  it  is  true  that  there  is 
a  charge  that  the  farm  had  been  held  by  Mrs.  Bawlins  at  a 
rent  below  its  value ;  but  it  is  quite  clear,  when  you  look  at  the 
context  of  that  passage,  and  the  suggested  pretence  to  which  it  is 
an  answer,  that  it  has   reference  exclusively  to  the  charge   of 
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personal  cormption  contained  in  the  previous  part  of  the  bill,     Ferrabt 
and  not  to  any  distinct  case  of  mere  neglect  or  omission  of  daty.  ho^n. 

I  am  of  opinion,  therefore,  that  the  reference  to  Mr.  Kirby  was 
entirely  out  of  the  case ;  that  it  was  not  warranted  by  the  pleadings, 
and  ought  not,  therefore,  to  have  been  made. 

Bat,  independently  of  that,  what  are  the  facts  appearing  upon 
Mr.  Kirby's  certificate  ?  Why  that,  from  Lady  Day,  1885,  to  Lady 
Day,  18S6,  all  was  right;  that  during  that  year  the  tenant  in 
occupation  of  the  farm  was  paying  the  full  rent  for  it.  But  circum- 
stances might  alter.  Now  I  will  suppose  that  the  circumstances 
did  alter,  not  in  consequence  of  any  thing  done  by  the  tenant, 
but  of  a  change  in  the  price  of  agricultural  produce,  *which  would  [  ^'^^  J 
make  it  worth  a  tenant's  while  to  pay  a  higher  rent  than  that 
which  had  been  properly  reserved  in  1835.  Still  the  trustee  could 
not  have  interfered  with  the  tenant's  occupation  until  October, 
1886;  and  then,  the  tenancy  being  a  Lady  Day  tenancy,  he  could 
only  have  given  a  notice  to  expire  at  Lady  Day,  1837.  But  how 
does  it  appear  that,  in  October,  1836,  there  was  sufficient  evidence 
of  the  increased  value  of  the  fai*m  to  make  it  his  duty,  or  even 
justifiable  in  him,  to  put  an  end  to  the  tenancy  which,  up  to  that 
time,  had  been  a  good  and  proper  tenancy  ?  It  may  be  that  the 
increased  value  of  the  land  was  permanent;  and  it  may  appear 
now  that  more  money  might  have  been  obtained  if  notice  had  been 
given  at  an  earlier  period.  But  there  is  nothing  to  show  that  the 
trustee  had  that  knowledge,  or  that  the  circumstances  were  such  as 
to  enable  him  to  form  a  judgment,  that  it  was  his  duty  to  raise  the 
rent  or  determine  the  tenancy.'  I  cannot  think,  therefore,  that  he 
was  guilty  of  any  breach  of  trust  in  not  giving  notice  only  six 
months  after  the  change  of  value,  even  supposing  that  change  to 
have  been  occasioned  by  a  rise  in  the  price  of  agricultural  produce. 
If  there  was  not,  then  there  was  no  delay,  no  neglect  of  duty,  in 
not  giving  notice  in  October,  1836 ;  and  if  he  did  not  give  notice 
to  expire  in  March,  1837,  he  could  only  give  it  to  expire  in  March, 
1838.  He  did  not  do  it  then,  but  be  did  in  October,  1838,  for 
March,  1839. 

Now  I  put  it  to  Mr.  Russell  to  refer  me  to  some  authority,  to 
show  that  a  trustee,  letting  a  farm  at  a  proper  rent,  is  personally 
to  be  charged  with  the  difference  between  that  rent  so  properly 
reserved,  and  the  rent  which  at  some  future  period  of  the  tenancy 
might  have  been  obtained,  because  he  neglected  to  give  notice  to 
quit,  a  few  months  after  there  appeared  to  be  a  probability  that  the 
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Fbrraby 

V, 
H0B80N. 

[  ♦261  ] 


price  of  agricultural  produce  would  enable  him  with  propriety,  as 
between  landlord  and  *tenant,  to  obtain  a  higher  rent.  No  such 
authority  has  been  found,  and  there  is  no  ground,  upon  the  facts 
before  me,  for  any  such  decision.  I  do  »ot  speak  of  a  case  of  great 
neglect,  certainly  not  of  a  case  in  which  the  omission  to  give  notice 
can  be  referred  to  any  favour  shown  to  the  tenant.  But  though  it 
is  not  necessary  that  there  should  be  actual  fraud,  yet  the  neglect 
must  be  so  gross  as  to  amount  to  something  like  fraud  before  a 
trustee  can  be  charged  with  such  omission  as  a  breach  of  trust  (i). 
In  this  case  the  notice  might  have  been  .given  a  year  earlier, 
possibly  two  years ;  certainly  not  more ;  and,  strictly  speaking,  I 
apprehend  it  could  not  be  carried  further  than  one  year  before  the 
notice  was  actually  given ;  and  upon  that  fact  alone  I  am  called 
upon  by  the  respondents  to  act,  without  any  knowledge  of  what  it 
was  that  gave  rise  to  this  improved  value,  whether  it  was  owing  to 
the  expenditure  of  the  tenant,  or  to  a  rise  in  the  price  of  agri- 
cultural produce ;  and  that,  too,  in  a  suit  in  which  that  species  of 
misconduct  is  not  even  alleged. 

I  am  quite  clear  that  there  is  a  miscarriage  in  this  part  of  the 
decree,  and  that  all  that  part  of  the  bill,  which  sought  to  make  the 
defendant  personally  liable  in  respect  of  his  dealing  with  this  farm, 
ought  to  have  been  dismissed  with  costs. 

I  cannot,  however,  part  with  the  case  without  observing  (though 
in  tliis  case  it  happens  that  the  facts  which  appear  in  evidence 
completely  remove  all  suspicion)  that  trustees  expose  themselves  to 
great  peril  in  allowing  their  own  relatives  to  intervene  in  any 
matter  connected  with  the  execution  of  the  trust ;  for  the  suspicion 
which  that  circumstance  is  calculated  to  excite,  where  there  is  any 
other  fact  to  confirm  it,  is  one  which  it  would  require  a  very  strong 
case  to  remove. 


1846. 


WlOUAM, 
V.-C. 


DALE   V.   HAMILTON. 

(2  Phillips,  266—277;  S.  C.  16  L.  J.  Ch.  397;  11  Jur.  574.) 
[A  NOTE  of  this  appeal  will  be  found  at  the  end  of  the  report  of 

See  71 


Oil  ^DDC&l 

Lord        ^^^^  ^^^®  before  V.-C.  Wigram  reported  in  5  Hare,  869 

COTTENHAM,     R.  R.  at  p.   147.] 

L.C. 


[266] 


(1)  See  Doe  v.  Radcliffe,  10  B.  E.  295  (10  East,  278). 
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BUTLIN   V.  MASTEES.  i847. 

(2  Phillips,  290—293.)  "^^ifL^' 

Neither  party  to  an  issue  directed  by  the  Court  is  precluded,  by  going  to      Wioram, 
trial,  from  afterwards  appealing  against  the  order  by  which  it  was  directed.  *'  ' 

On  Appeal. 

This  was  an  appeal  by  the  defendant  against  a  decretal  order  of        Lord 
Vice-Chancellor  Wigram  directing  certain  issues,  one  of  which  was,  CoTTWNHAy, 
*'  whether  the  plaintiff,  as  vicar  of  the  parish  of  St.  Sepulchre,  was        [  290  ] 
entitled  to  a  customary  payment  of  6d.  in  the  pound  on  the  yearly 
value  of  all  the  houses  and  lands  within  the  said  parish,  or  any 
part  thereof."    The  other  issue  was  in  the  same  form,  only  pointing 
particularly  to  the  houses  occupied  by  the  defendants ;  the  answer, 
having,  *traver8ed  the  fact  of  their  being  within  the  parish,  or  the       [  '291  ] 
titheable  places  thereof. 

The  issues  had  been  tried  and  verdicts  found  for  the  plaintiff. 

The  appeal  now  coming  on  to  be  heard,  a  preliminary  objection 
was  taken,  that,  after  issues  directed  by  the  Court  had  been  tried, 
the  unsuccessful  party  could  not  appeal  from  the  order  directing 
them ;  and  a  case  of  Morrell  v.  Parker  was  referred  to  as  now 
standing  for  judgment  before  the  Lord  Chancellor,  in  which  the 
point  had  been  raised  and  reserved. 

The  Lord  Chancellor  : 

I  remember  Lord  Eldon  raising  the  objection  on  more  occasions 
than  one :  but  I  do  not  see  how  it  can  be  sustained,  as  the  case  is 
not  distinguishable  in  principle  from  that  of  a  reference  to  the 
Master,  in  which  there  is  no  doubt  that  an  appeal  will  lie  after  the 
Master  has  made  his  report. 

Mr.  Romilly,  Mr.  Eagle,  and  Mr.  Stinton,  for  the  plaintiffs, 
then  opened  the  case  upon  the  merits ;  in  the  course  of  which  they 
stated,  that  the  real  object  of  the  Court  in  directing  the  issues  was 
to  try  merely  the  immemoriality  of  the  alleged  customary  payment, 
leaving  the  legality  of  the  custom,  when  established  in  point  of  fact, 
to  be  determined  in  a  distinct  proceeding ;  and  that  if  the  form  in 
which  the  issues  were  directed  should  appear  to  have  mixed  up 
these  two  questions  (1),  it  was  *an  error  for  which  the  learned       [  *292  j 

(1)  The  reporter  has  been  informed  form  of  the  issue  were  amended,  which 

that  this  error  in  the  form  of  the  could  not  be  done  without  rehearing 

iseues  was  noticed  immediately  by  the  the  cause,  at  the  same  time  suggesting, 

Yice-Chancellor  on  the  case  coming  that  if  it  was  to  be  reheard,  it  had 

hack  to  him  upon  a  motion  made  by  better  be  carried  at  once  before  the 

the  defendants  for  a  new  trial,  and  Lord  Chancellor, 
that  he  refused  the  motion  unless  tho 
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BuTLiN      Judge  below  was  not  answerable,  as  the  issues  had  been  settled  by 

Masters,     the  counsel  Out  of  Court.     They  added,  however,  that  the  error, 

if  error  there  was,  had  been  set  right  by  the  Judge  at  the  trial,  who 

had  explained  to  the  jury  that  it  was  the  question  of  fact  alone  that 

they  were  to  try. 

In  answer  to  a  question  from  the  Court,  after  the  plaintiff's  case 
was  closed, 

Sir  Francis  Siwpkinson  and  Mr.  Smythe,  for  the  appellant, 
said  that  the  ground  of  the  appeal  was  not  the  form  of  the  issues, 
but  the  absence  of  any  evidence  to  warrant  them,  and  that  thev 
were  prepared  to  contend  that  the  bill  ought  to  have  been 
dismissed. 

The  Lord  Chancellor: 

I  will  throw  out  my  present  opinion  now,  and  if  you  ask  any  thing 
more  than  I  am  prepared  to  give  you,  I  will  hear  you.  I  cannot 
reject  the  consideration  that  the  jury  have  found  for  the  plaintiff, 
though  the  verdict  is  not  formally  before  me,  so  far  as  to  dismiss 
the  bill  at  once ;  but  I  think  the  case  has  miscarried  from  the 
beginning.  The  plaintiff's  case  is  not  founded  on  a  common  law 
right :  for  the  payment  which  he  claims  is  in  respect  of  houses  and 
lands,  as  to  which  no  tithe  or  other  payment  is  ordinarily  due.  It 
is  founded  on  a  special  custom.  Now  the  Court  has  directed  an 
issue  to  try  whether  the  plaintiff  is  entitled  to  the  customary  pay- 
[  ^293  ]  ment  which  is  claimed :  but  that  is  the  whole  question  *in  the  suit ; 
which  is  thus  referred,  law  as  well  as  fact,  to  the  jury.  That  mode 
of  directing  the  issue  was  calculated  to  confuse  the  mind  of  the  jury. 
It  is  no  answer  to  that  to  say  that  the  Judge  took  pains  to  put  to 
the  jury  the  real  question  which  it  was  intended  to  try ;  because 
the  record  will  remain,  and  it  will  be  impossible  hereafter,  when  the 
question  of  law  comes  to  be  investigated,  to  treat  the  verdict  of 
the  jury  upon  this  issue  as  a  finding  upon  the  question  of  fact 
alone. 

The  proper  course,  where  the  equitable  jurisdiction  is  merely 
ancillary  to  a  legal  right,  is  to  withhold  the  exercise  of  that  juris- 
diction until  the  legal  right  has  been  established.  And  it  is  a  very 
awkward  course  to  send  the  case  first  to  a  jury  upon  matter  of 
fact  and  then  to  the  Court  upon  a  matter  of  law,  instead  of  putting 
the  legal  right  of  the  party  at  once  into  a  train  of  investigation. 
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I  think,  in  this  case,  the  proper  course  will  be  for  the  canse  to      Butlix 
stand  over,  with  liberty  to  the  plaintiff  to  bring  such  action  as  he*     mastkks. 
may  be  advised. 

I  cannot  but  observe  that,  if  in  this  and  similar  cases,  whether 
of  patent  rights  or  others,  depending  upon  a  legal  right,  the  parties 
went  to  law  at  once,  where  they  ultimately  must  go,  instead  of 
coming  here  in  the  first  instance,  where  the  jurisdiction  is  merely 
ancillary  to  the  legal  right,  a  great  deal  of  expense  might  be  saved. 


In  the  Master  of  SIE    JAMES    LANGHAM.  is^^. 

July  9. 
(2  PhilUps,  299—300.)  -i. 

A  committee,  who,  haying  been  authorised  by  the  Court  to  expend  a  ^  tt   ^am 
certain  sum  in  rebuilding  a  farm-house,  expended  half  as  much  again  in  j^q^       ' 

building  one  of  larger  size  on  a  difiPerent  site,  was  not  allowed  the  excess ;         r  299  1 
although,  what  he  had  done,  appeared  to  be  beneficial  to  the  estate. 

Bt  an  order  made  in  this  matter  in  Jaly,  1842,  the  Master's 
report  was  confirmed,  approving  of  an  outlay  of  700/.  for  rebuilding 
a  certain  farm-house  on  the  lunatic's  estate,  which  was  settled  to 
the  use  of  him  for  life,  with  remainder,  in  default  of  his  issue  (of 
which  there  was  none),  to  his  brother  for  life,  with  remainder  to 
his  issue  in  tail ;  and  liberty  was  given  to  the  brother,  who  was 
committee  of  the  estate,  to  enter  into  a  contract  accordingly. 

Subsequently  to  that  order  the  committee,  conceiving  that  it 
would  be  beneficial  to  the  estate,  instead  of  rebuilding  the  farm- 
house, as  originally  proposed,  on  the  old  site,  to  build  a  larger  one 
in  a  more  central  position,  with  a  view  to  enlarge  the  farm  by  the 
addition  of  some  adjacent  lands,  entered  into  a  contract  for  the 
erection  of  such  larger  house,  the  expense  of  building  which  having 
amounted  to  1,052Z.,  he  presented  a  petition  to  be  allowed  that  sum, 
instead  of  the  700/.  in  passing  his  accounts;  and  a  reference  was 
made  to  the  Master  to  inquire  whether  the  larger  sum  was  a  proper 
expenditure  and  beneficial  to  the  lunatic's  estate,  and  whether  it 
ought  to  be  allowed.  The  Master  certified  in  the  affirmative ; 
setting  forth,  in  support  of  his  opinion,  the  affidavits  of  several 
respectable  surveyors,  who  stated,  among  other  things,  that  the 
building  of  the  house  on  the  altered  site  would  dispense  with  the 
necessity  of  repairing  certain  other  buildings  on  the  farm,  for  which 
90/.  had  been  specially  allowed  by  the  order  of  July,  1842. 

Mr.  Bacon  now  appeared  in  support  of  a  petition  to  confirm       \  soo  t 
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In  re 
Laxgham. 


that  report,  and  stated  that  the  presumptive  next  of  kin  of  the 
lunatic  were  desirous  that  the  estate  should  be  properly  kept  up, 
and  that  they  approved  of  what  had  been  done  as  conducive  to 
that  end. 

The  Lord  Chancellor  refused  to  allow  any  thing  beyond  the 
7002.  and  the  901.  allowed  by  the  former  order,  saying  that  it  was 
useless  to  apply  to  the  Court  to  sanction  expenditure  for  the  repairs 
of  a  lunatic's  estate,  if  committees  were  to  disregard  the  directions 
given,  and  then  come  to  the  Court  to  sanction  that  disregard  of  its 
order.  This  was  an  extreme  case :  the  Court  had  given  the  com- 
mittee leave  to  enter  into  a  particular  contract,  and  he  took  upon 
himself  to  enter  into  quite  a  different  one,  involving  much  greater 
expense.  Such  conduct  was  setting  the  Court  at  defiance.  He 
should  therefore  allow  nothing  beyond  the  sums  he  had  mentioned, 
and  refuse  the  costs  of  this  petition. 


1847, 
June  4. 

Shadwell, 
V.-C. 

On  Appeal. 

Lord 

Gotten  HAM, 

L.G. 

[301  ] 


LENAGHAN  and  Wife  v.  JOHN  SMITH  and   MABY 

SMITH. 

.'(2  Phillips,  301—303;  S.  C.  16  L.  J.  Ch.  376;  11  Jur.  503.) 

Wliere  a  suit  is  instituted  to  compel  the  restoration  of  a  trust  fund  which 
has  been  misappi'opriated  all  the  persons  beneficially  interested  may  be 
properly  made  defendants. 

The  decision  in  Smith  v.  Snow  {I),  that  beneficiaries  entitled  to  aliquot 
shares  of  an  ascertained  fund  are  unnecessary  defendants  where  the  suit 
only  seeks  relief  in  respect  of  the  plaintiff's  aliquot  share,  does  not 
apply  where  the  fund  is  no  longer  intact.  The  decision  in  Perrtf  v.  Knott  (2), 
so  far  as  that  point  is  concerned,  was  questioned  in  this  case  (3). 

This  was  an  appeal  from  an  order  of  the  Vicb-Chancellor  of 
England  overruling  a  general  demurrer,  by  the  defendant, 
Mary  Smith,  to  the  bill. 

The  bill  stated  in  substance  that  Mrs.  Lenaghan  and  Mary  Smith 
became  entitled  on  the  death  of  their  mother  in  1846  to  the  residue 
of  a  testatrix's  estate  in  equal  moieties.  That  the  residue  had 
been  ascertamed  many  years  before  and  invested  by  the  executors 
in  the  purchase  of  a  sum  of  2,700?.  stock :  but  that  by  a  breach  of 
trust  on  their  part,  it  had  been  transferred  into  the  name  of  the 
defendant  John  Smith,  who  was  the  father  of  the  plaintifif  and 
Mary  Smith,  and  that  he  had  in  the  year  1887  sold  it  out  and  con- 
verted the  proceeds  to  his  own  use.    The  bill  then  stated  that  the 

(1)  18R.R,  186  (3Madd.  10).  (3)  See    IVflliamt    v.   Powrfi,    po9t. 

(2)  59  R  B.  602  (5  Beav.  293).  p.  99. 


vol*.  ULXvra.]    1847.     CH.     2  PHILLIPS,  801—802.  95 

Buxviving  executor  of  the  testatrix  had  died  intestate,  and  that  Lbkaghak 
Mrs.  Lenaghan  had  taken  out  administration  de  bonis  non  to  smith. 
her  (the  testatrix's)  estate.  And  it  charged  that  the  plaintiffs 
had,  by  the  means  aforesaid,  become,  and  were  now  in  right  of 
Mrs.  Lenaghan,  entitled  to  receive  from  John  Smith  the  amount 
that  the  2,7002.  stock  would  have  sold  for  at  their  mother's  death, 
or  to  call  upon  him  to  purchase  that  amount  of  stock  in  the  name 
of  Mrs.  Lenaghan,  as  the  personal  representative  of  the  testa- 
trix ;  and  it  prayed  a  declaration  and  decree  against  John  Smith 
accordingly. 

Mr.  Cooper  and  Mr.  Marshall,  for  the  appellant,  argued,  that 
as  it  appeared  from  the  statements  of  the  *biU  that  the  fund  had  [  *302  ] 
ceased  to  be  assets,  and  had  become  a  trust  fund  before  the  alleged 
breach  of  trust  took  place,  the  plaintiff,  Mrs.  Lenaghan,  in  her 
character  of  personal  representative  of  the  testatrix  had  nothing  to 
do  with  it,  and  therefore  that  it  was  only  as  cestui  que  trust  of  a 
moiety  that  she  could  be  entitled  to  any  relief,  and  for  that  purpose 
Mary  Smith  was  not  a  necessary  party ;  it  having  been  decided  by 
the  Master  of  the  Bolls  in  a  case  precisely  similar,  that  a  suit 
might  be  maintained  for  a  breach  of  trust  in  respect  of  an 
ascertained  fund  by  a  party  entitled  to  a  moiety  thereof  without 
making  the  person  entitled  to  the  other  moiety  a  party :  Peiry  v. 
Kfiott  (i). 

Mr.  Stuart  and  Mr.  BUton  appeared  for  the  respondents,  but 

The  LoBD  Chancellor,  without  hearing  them,  said  he  could  not 
help  doubting  the  accuracy  of  the  report  of  Peiry  v.  Knott  upon 
this  point,  as  the  Master  of  the  Bolls  was  represented  to  have 
treated  the  case  as  identical  with  Smith  v.  Snow  (2),  in  which  the 
fund  was  still  in  existence  and  forthcoming ;  whereas  in  Peiii^  v. 
Knott,  as  in  the  present  case,  it  had  been  made  away  with  by  the 
trustees ;  and  under  these  circumstances  the  claim  could  not  be 
treated  as  a  claim  to  a  '*  distinct  aliquot  part  of  a  distinct  sum ;  " 
for  non  constat  that  the  trustee  was  of  ability  to  make  it  good ;  and 
then,  if  one  cestui  que  trust  were  allowed  to  file  a  bill  without 
making  the  other  a  party,  he  might  sweep  away  all  the  property 
that  was  available  for  the  purpose,  and  leave  nothing  for  the  other, 
who  might  perhaps  be  an  infant.  For  which  reason,  his  Lordship 
said,  that,  if  the  point  ever  came  before  him  for  decision,  in  a  case 
(I)  50  B.  E.  502  (5  Bear.  293).  (2)  18  B.  B.  186  (3  Madd.  10). 
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Lknaghan 

r. 

Smith. 

[  •303  ] 


where  there  had  been  a  breach  of  trust,  and  the  whole  fund  was 
not  ♦forthcoming,  he  should  not  act  upon  the  authority  of  Perry  v. 
Knott.  In  the  present  case,  however,  it  was  not  necessary  to 
decide  it,  because  the  plaintiffs  sought  restitution,  in  their  representa- 
tive character,  of  the  whole  fund,  and  not  merely  of  the  moiety  to 
which  they  were  beneficially  entitled. 

Mr.  Cooper  suggested  that  as  the  appellant  had  been  misled 
by  the  case  of  Perry  v.  Knott,  there  ought  to  be  no  costs  of  the 
appeal. 

The  Lord  Chancellor: 

It  does  not  turn  on  Peiry  v.  Knott.     The  costs  must  follow  the 
ordinary  rule. 


1847. 
Jvly  20,  22. 

Knight 
Bruce,  V.-C. 

On  Appeal. 

Loi-d 

Gotten  HAM, 

L.C. 

[  303] 


[304] 


WYNNE   V.   STYAN. 

(2  Phillips,  303—307.) 

The  personal  representative  of  a  deceased  tenaift  for  life  of  a  mortgaged 
estate,  is  not  a  necessary  party  to  a  bill  by  the  mortgagee  against  the 
remainderman,  although  the  bill  pray  payment  of  an  aixear  of  interest 
vhich  accrued  during  his  lifetime. 

Where  a  mortgagee  is  also  tenant  for  life  of  the  mortgaged  estate,  the 
Statute  of  Limitations  does  not  begin  to  run  against  the  mortgage  title, 
until  his  death,  and  the  same  rule  applies  where  the  mortgagee  ia  a  tenant- 
in-common  with  others,  of  the  mortgaged  estate. 

Form  of  issues  directed  in  a  foreclosure  suit  to  ascertain  whether  a  mort- 
gage deed  forty-five  years  old  had  ever  subsisted  as  a  security,  and  if  so, 
whether  it  had  been  satisfied. 

This  was  an  appeal  by  several  of  the  defendants  from  a  decretal 
order  of  Vice-Chancellor  Knight  Brucr  directing  certain  issues. 

The  plaintiff  was  the  executor  and  residuary  legatee  of  Margaret 
Sty  an,  who  was  herself  the  co-executrix  with  her  sister  Elizabeth 
of  another  sister,  Mrs.  Wynne,  who  died  in  1811 ;  and  the  object 
of  the  suit  was  to  enforce  an  equitable  mortgage  alleged  to  have 
been  created  by  Mrs.  Wynne  by  an  indenture  dated  in  1802,  for 
securing  to  her  sister  Elizabeth  the  sum  of  5,000Z.  and  interest. 

The  mortgaged  estate  was  devised  by  Mrs.  Wynne  to  her  two 
sisters  Margaret  and  Elizabeth  for  their  joint  lives,  and  the  life  of 
the  survivor,  with  remainder  to  the  defendant  M.  Styan  with 
remainder  to  the  defendant  J.  Styan,  with  other  remainders  over. 
Elizabeth  had  died  in  1830,  and  Margaret  in  1887 ;  and  the  bill 
represented  that  the  plaintiff  was  ignorant  of  tbe  existence  of  the 
mortgage  deed  until  1842,  when  he  discovered  it  accidentally  in  a 
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box  of  miscellaneous  papers  relating  to  the  property  of  the  three      wtnnb 
sisters  ;  who,  it  appeared,  had  lived  together  from  a  short  time       styah 
after  the  date  of  the  indenture  until  the  death  of  Mrs.  Wynne,  and 
the  two  survivors  of  whom  had  lived  together  from  that  time  until 
the  death  of  Elizabeth. 

The  defendants  by  their  answer  put  the  plaintiff  to  the  proof  of 
the  indenture  ever  having  been  delivered  by  Mrs.  Wynne,  suggest- 
ing that  about  the  time  at  which  it  bore  date,  certain  family 
arrangements  were  made  between  the  sisters,  which  rendered  it 
probable  that  the  deed  was  executed  provisionally  only,  and  that 
the  sum  which  it  was  intended  to  secure  was  at  that  time  paid  oflf 
out  of  other  funds,  and  that  the  indenture  had  accordingly  never 
been  delivered  or  intended  to  be  acted  on.  They  also  relied  on  the 
Statutes  of  Limitations  and  on  the  presumption  of  satisfaction. 

There  was  no  evidence  of  the  bond  ever  having  been  recognized 
by  any  of  the  three  sisters :  and  it  was  proved  that  Margaret,  in 
taking  out  probate  of  her  sister  Elizabeth's  will,  swore  her  personal 
estate  under  500Z.,  which  circumstance  was  reUed  upon  as  showing 
that  the  indenture,  if  it  had  ever  been  in  force,  had  before  that  time 
been  satisfied. 

At  the  hearing  of  the  cause,  the  Yicb-Ghancellor  directed  six 
issues.  1st.  Whether  Elizal)eth  ever  *released  the  mortgage  debt  [  *'^^  ] 
or  any  part  thereof  during  her  lifetime.  2nd.  Whether  the 
mortgage  debt  or  any  part  thereof  remained  due  at  the  death 
of  Mrs.  Wynne.  8rd.  Whether  it  was  unsatisfied  at  the  death 
of  Elizabeth.  4th.  Whether  it  was  unsatisfied  at  the  death  of 
Margaret.  5th.  Whether  the  deed  was,  at  the  time  of  the  death 
of  Elizabeth,  in  the  custody  or  power  of  Elizabeth  and  Margaret 
as  executrixes  of  Mrs.  Wynne.  6th.  Whether,  at  the  time  of  the 
death  of  Elizabeth,  the  deed  was  in  the  custody  or  power  of 
Elizabeth,  as  creditor  or  mortgagee  thereunder. 

Before  the  cause  came  on  to  be  reheard,  the  first  tenant  for  life  of 
the  equity  of  redemption,  M.  Styan,  died,  and  on  its  now  coming  on, 

Mi\  Swanston  and  Mr,  Busk,  for  the  appellants,  objected,  that, 
if  the  plaintiffs  intended  to  ask  for  interest  for  the  six  years  prior 
to  the  filing  of  the  bill,  M.  Styan's  personal  representative  was  a 
necessary  party,  as  the  defendants  would  be  entitled  to  reimburse 
themselves  out  of  his  estate  whatever  interest  they  should  be 
decreed  to  pay,  which  had  accrued  during  his  occupation  of  the 
mortgaged  premises. 
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Wtnnb      The  Lord  Chancellor: 

r. 

Styan,  The  plaintiflf's  remedy  is  against  the  mortp:aged  estate,  and  he 

has  nothing  to  do  with  any  adjustment  of  accounts  between  the 
defendants  and  the  representatives  of  the  deceased  tenant  for  life. 
They  are,  therefore,  not  necessary  parties. 

As  to  the  effect  of  the  Statute  of  Limitations, 

The  counsel  for  the  plaintiff  relied  on  Raffety  v.  King  (i)  and 
Burrell  v.  Lord  Egremont  (2). 

[806]       The  Lord  Chancellor: 

It  is  clear  that  where  the  mortgagee  is  alone  in  the  receipt  of 
the  rents  of  the  mortgaged  estate,  the  statute  does  not  run  ;  and  I 
think  the  same  principle  must  apply  when  the  mortgagee  is  only 
tenant-in-common  of  the  equity  of  redemption :  for  a  tenant-in- 
common  is  entitled  to  receive  the  whole  of  the  rent,  subject  to 
account  with  his  co-tenant.  That  view  of  the  case  is  confirmed  by 
the  fact,  that  one  tenant-in-common  of  the  equity  of  redemption 
may  redeem ;  which  assumes  that,  as  against  an  incumbrancer, 
one  is  entitled  to  the  whole. 

As  to  the  issues, 

It  was  contended,  on  the  part  of  the  appellants,  that  the 
absence  of  all  evidence  as  to  the  custody  from  which  the  deed  was 
produced,  was  fatal  to  the  plaintiff's  case  ;  and  that,  at  all  events, 
the  original  subsistence  of  the  security  ought  not  to  have  been 
assumed,  as  it  had  been  by  the  Yice-Chancellor  in  the  issues  he 
had  directed.  It  was  further  insisted  that  the  issues  were 
unnecessarily  numerous,  and  that  the  defendants  were  prejudiced 
by  the  direction  that  they  should  be  plaintiffs  on  the  trial  of  theiu, 
as  it  would  throw  on  them  the  task  of  establishing  the  affirmative, 
which  ought  rather  to  be  thrown  on  the  plaintiff  in  the  suit ;  and 
Mercer  v.  Whall  (a)  was  referred  to.  On  the  other  hand,  it  was 
said  that  that  direction  had  been  given  as  a  benefit  to  the 
defendants,  in  order  that  they  might  have  the  right  of  reply. 

The  Lord  Chancellor: 

It  is  quite  clear  that  the  Court  has  not  information  enou«:;h  to 
[  *3o7  ]       act  upon   at  present,  and,  therefore,  that  *some  issue  must  be 

(1)  44  E.  R.  126  (1  Keen,  601).        (3)  64  E.  E.  544  (5  Q.  B.  461). 

(2)  64  R.  E.  63  (7  Beav.  205). 
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directed.  And  I  think  it  is  desirable  that  there  should  be  separate 
issues,  applicable  to  the  time  of  the  death  of  the  three  sisters 
respectively,  because  the  situation  of  the  parties  differed  at  those 
three  periods.  But  it  certainly  ought  not  to  be  assumed,  as  it 
appears  to  be  by  the  issues  directed  by  the  Vice-Chancellor,  that 
the  mortgage  debt  ever  was  due :  and  I  think,  moreover,  that  the 
issues  which  he  has  directed  are  unnecessarily  numerous.  The 
first  is  included  in  the  second ;  and  the  fifth  and  sixth  are  mere 
matters  of  evidence.  Three  issues  would  embrace  the  whole: 
whether  the  deed  was  a  subsisting  security  for  the  sum  of  3,000/., 
or  any  part  thereof ;  first,  at  the  death  of  Mrs.  Wynne ;  secondly, 
at  the  death  of  Elizabeth ;  and,  thirdly,  at  the  death  of  Margaret. 
Aud,  as  the  defendant  is  now  desirous  of  waiving  the  benefit  which 
it  was  intended  to  give  him,  by  making  him  plaintiff  at  the  trial, 
let  that  direction  be  omitted. 


Wtnkb 

r. 
Styan. 


ATTORNEY-GENERAL  v.   GIBBS. 

(2  Phillips,  327—328;  affg.  1  De  G.  &  Sm.  loH.) 

[For  a  note  of  the  judgment  on  this  appeal,  see  the  end  of  the 
case  reported  in  1  De  G.  &  Sm.  161,  75  R.  R.  at  p.  86.] 


1847. 
July, 

[827  ] 


WILLIAMS   V.   POWELL  (I).  i847. 

(2  PbiUips,  329.)  JulyJX, 

When  one  of  seyeral  cestuis  que  trust  institutes  a  suit  for  relief  lu  res})ect     Shadwell 
of  a  breach  of  trust,  be  is  bound,  in  the  conduct  of  the  suit,  to  take  care  of  V.-C. 

the  interests  of  the  others  as  well  as  of  his  own.  On  Appeal. 

This  was  an  appeal  by  a  defendant  from  part  of  a  decree  of  the  cottknhah, 
Vicb-Chakcellor  of  England.  ^'•^• 

[329] 

Mr.  James  Parker,  in  support  of  the  appeal,  stated  that  the 
plaintiff  and  the  appellant  were  entitled  in  equal  moieties  to  a 
residuary  estate,  in  respect  of  which  the  bill  charged  the 
defendants,  the  executors,  with  various  breaches  of  trust,  in 
having  employed  the  trust-monies  in  their  trade,  &c.  and  prayed 
an  account  on  that  footing;  and  that  the  plaintiff  had  taken  a 
decree  for  such  an  account  as  to  his  own  moiety,  but,  as  to  the 
other  moiety,  for  the  common  accounts  only. 


(1)  See  Ltnaghan  t.  Smithy  ante^  p.  04. 
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fR.E. 


WiLLTAMS 

r. 
POWKLL. 


Mr.  Rolt  appeared  for  the  executors. 
Mr.  Bates  for  other  parties. 

The  Lord  Chancellor  : 

A  party  entitled  to  a  share  of  a  residue,  may  make  what  arrange- 
ment he  likes  with  the  accounting  party,  independently  of  the 
parties  entitled  to  the  other  shares :  but  if  he  comes  to  the  Court, 
he  is  bound  to  take  care  of  the  interest  of  the  others  as  well  as  of 
his  own.  The  Court  does  not  go  into  the  amount  of  any  particular 
share,  without  first  ascertaining  what  the  fund  to  be  divided  is. 
This  decree,  however,  totally  neglects  the  rights  of  the  other 
parties,  as  if  the  plaintiff  alone  were  interested  in  it.  If  that  were 
allowed,  the  effect  would  be,  that  a  party  would  be  bound  by 
proceedings  not  adapted  to  ascertain  what  his  rights  are.  The 
appeal  must  be  allowed. 


1847. 
Jan,  22. 

Shadvvell, 
V.-C. 

On  Appeal. 
Jvly  29. 

Lord 

COTTKNHAM, 

L.C. 
[333  ] 


STEVENS   V.   KEATING. 

(2  PhiUips,  333—337.) 

The  Court  will  not,  generally,  in  doubtful  cases,  restrain  by  injunction 
the  infringement  of  an  asserted  legal  right,  until  its  validity  has  been 
established  by  an  action  at  law ;  but,  sfciw,  where  there  has  been  h  ng 
uninternipted  enjoyment  under  a  patent,  that  being  regarded  as /?rt»i« /ti' <V 
evidence  of  title. 

When  the  Court  grants  an  injunction,  the  order  ought  not  merely  to 
direct  that  an  action  shall  forthwith  be  brought,  with  liberty  to  the  parties 
to  apply  in  case  of  delay,  but  to  give  such  directions  of  its  own,  in  the  first 
instance,  as  will  insure  the  speedy  trial  of  the  action. 

An  injunction  granted  pending  an  action  to  be  brought  by  the  plaintiff, 
for  the  speedy  triul  of  which  special  directions  were  given,  was  dissolved  on 
the  ground  of  the  plaintiff  not  having  duly  complied  with  those  directions. 

The  object  of  this  suit  was  to  restrain  an  alleged  infringement  of 
a  patent  granted  to  the  plaintiff  in  1835,  for  a  particular  process  in 
the  manufacture  of  cement.  A  motion  having  been  made  for  an 
injunction  before  the  Vice-Chancellor  of  England,  his  Honour 
granted  it,  at  the  same  time  ordering  that  the  plaintiff  should 
forthwith  bring  an  action.  On  appeal  from  that  order,  the  Lord 
Chancellor  upheld  the  injunction,  on  the  ground  of  the  length  of 
undisturbed  enjoyment  under  the  patent.  And  in  the  course  of 
his  judgment,  adverting  to  an  observation  which  had  been  made  by 
counsel  in  the  argument,  that  some  late  decisions  of  his  Lordship 
were  supposed  to  have  narrowed  the  jurisdiction  formerly  exercised 
by  the  Court  in  patent  cases,  particularly  in  those  in  which  the 
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patent  was  of  eeveral  years'   standing,  his  Lordship  made  the     Stbvbns 
following  remarks :  Kbatiko. 

The  Lord  Cqancbllor: 

Before  I  advert  to  the  particular  provisions  of  the  specification,  I 
wish  to  make  an  observation  in  reference  to  what  I  have  been 
informed  of  from  the  Bar,  but  of  which  I  was  not  aware  before, 
namely,  that  an  impression  exists  that  I  have  expressed  some 
opinion  adverse  to  the  principles  and  doctrines  laid  down  by  Lord 
Loughborough,  Lord  Eldon,  and  every  succeeding  Chancellor, 
including  myself,  who  have  exercised  jurisdiction  in  these  matters  ; 
and  for  that  purpose  I  was  anxious  to  *find  out  what  cases  there  [  •JS*  ] 
were  on  which  that  impression  was  founded.  None  were  cited  on 
either  side  to  justify  such  an  impression,  but  I  have  looked  into  a 
book  that  seems  very  accurately  to  collect  the  cases,  I  mean  Mr. 
Hindmarsh's  work  on  Patents,  and  there  I  find  all  the  cases  on  the 
subject  arranged  in  regular  order,  the  two  last  of  which  were 
decided  by  myself,  CoUard  v.  Allisoji  (i),  reported  also  in  4  Mylne  & 
Craig,  and  NeiUon  v.  Thompson  (2),  in  both  of  which,  the  doctrine  of 
former  Judges  is  distinctly  recognised.  I  have  no  recollection  of 
having  ever  used  an  expression  calculated  to  raise  the  impression 
which  I  am  told  at  the  Bar  exists,  and  I  am  anxious  to  state  that 
if  I  have,  it  was  quite  inadvertently,  and  that  no  intention  ever 
existed,  or  now  exists  in  my  mind,  to  do  that  which  I  am  told  it  is 
supposed  I  had  done.  I  have  no  reason  to  question  the  soundness 
of  that  doctrine,  and  if  I  had,  I  am  not  so  rash  as  to  take  on 
myself  to  overturn  a  system  that  has  existed  for  a  century,  and 
which  has  been  the  recognised  doctrine  of  the  most  learned 
Chancellors  who  have  administered  justice  in  this  Court. 

Intending,  therefore,  to  act  on  tliat  principle,  and  not  having  the 
least  intention  to  alter  it,  I  will  only  state  what  I  suppose,  if  such 
an  impression  has  existed,  must  have  given  rise  to  it.  I  have,  in 
common  with  other  Judges,  of  whom  Lord  Eldon  was  one, 
frequently  expressed  my  opinion,  that  in  doubtful  cases  great 
care  ought  to  be  taken  by  this  Court  not  to  grant  an  injunction 
which  is  at  all  likely  to  prove  unfounded  ;  because  if  it  turns 
out  to  be  unfounded,  you  are  doing  an  irreparable  injury  to 
the  party  restrained,  whereas  by  withholding  it,  you  may  be 
permitting  some  injustice,  but  certainly  not  an  injustice  at  all 
equal  to  that  which  you  are  doing  by  improperly  granting  it.  That 
(1)  48  R.  R.  IHl.  (2)  1  Web.  P.  0.  278. 
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Stevens      rule,  however,  is  confined  to  cases  where  there  is  a  serions  ^doubt 

Keating^     i"  ^^^  mind  of  the  Judge  as  to  whether  the  title  to  the  injunction 

[  *SH5  ]      is  made  out  or  not,  for  if  the  Court  sees  that  there  is  a  clear  case 

for  an  injunction,  it  would  be  absurd  to  say,  go  to  law  and  prove 

that   which  you   have   already  proved   here,  before  I  grant   the 

injunction. 

In  patent  cases,  however,  a  rule  steps  in  which  is  quite  consistent 
with  the  general  rule  to  which  I  have  just  referred,  and,  indeed,  is 
only  an  instance  of  the  exception  which  a  correct  statement  of  that 
rule  must  always  include,  viz.  that  long  and  uninterrupted  pos- 
session shall  be  considered  such  piiynd  facie  evidence  of  title  as  to 
justify  the  Court  in  protecting  the  patent  right  by  an  injunction 
until  its  invalidity,  if  it  be  invalid,  shall  have  been  established  by 
an  action  at  law. 

Having,  in  conformity  with  these  observations,  expressed  his 
concurrence  in  theVicE-CHANCELLORs  order  as  regarded  the  injunc- 
tion, his  Lordship  asked,  whether  the  order  contained  any  directions 
with  a  view  to  the  speedy  trial  of  the  action. 

Mr,  Stuarty  for  the  plaintiff,  said,  that  his  Honour's  usual 
practice  was,  merely  to  direct  the  action  to  be  forthwith  brought, 
with  liberty  to  apply;  and,  if  the  plaintiff  did  not  proceed  with 
proper  expedition,  to  dissolve  the  injunction. 

The  Lord  Chancellor: 

The  defendant  ought  not  to  be  left  to  take  his  chance  of  the 
opinion  the  Court  may  form  on  the  question,  what  is  proper 
expedition  ;  it  is  much  better  for  the  Court  to  give  special  directions 
of  its  own  in  the  first  instance.  I  propose,  therefore,  to  confirm  the 
Vice-Chancellor's  order,so  far  as  it  continues  the  injunction  pending 
[  •336  ]  the  *action,  and  directs  the  action,  but  to  add,  that  the  trial  shall 
be  at  the  sittings  after  this  Term,  and  whatever  is  required  by 
either  side,  for  the  purpose  of  giving  effect  to  that,  I  will  order. 

In  the  discussion  of  the  minutes  of  the  order,  on  a  subsequent 
day, 

Mr.  Bethclly  for  the  plaintiff,  asked,  amongst  other  things,  thai 
the  defendant  might  deliver  the  particulars  of  his  objections, 
together  with  his  pleas ;  and  also  suggested,  that  the  defendant 
should  either  not  raise  the  question  of  want  of  novelty,  or  deliver 
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to  the  plaintiff  all  the  patents,  documents,  <&c.,  on  which  he  relied,      Stbvbnb 
iu  support  of  such  objection.  Kbatino. 

The  Lord  Chancellor: 

The  application  for  that  ought  to  be  made  to  a  Judge  at 
chambers.  I  do  not  mean  to  change  the  rules  of  pleading  in 
courts  of  law,  or  to  interfere  on  any  point  which  goes  to  the  merits 
of  the  trial.  My  only  object  is,  to  put  the  parties  upon  such  terms 
respectively,  as  may  ensure  a  speedy  trial  of  the  question  between 
them. 

Mr.  Webster,  for  the  defendant,  now  moved  to  dissolve  the  J^f^y  2^. 
injunction,  on  the  ground  of  the  plaintiff's  delay  in  bringing  the 
action  to  trial,  stating,  that  the  cause  was  in  the  paper  for  trial 
during  the  sittings  in  February,  but  that  the  plaintiff  then  got  it 
postponed  on  account  of  the  absence  of  his  leading  counsel.  And 
that  on  its  coming  on  lately  a  second  time,  he  had  again  refused 
to  go  to  trial  in  consequence  of  there  not  being  a  suflScient  *number  [  •337  ] 
of  special  jurymen  present,  and  the  refusal  of  the  plaintiff  to  pray 
a  tales. 

Mr.  FoUett,  contra. 

The  Lord  Chancellor: 

The  injunction  was  granted  in  January  :  we  are  now  at  the  end 
of  July,  and  the  action  has  not  been  tried.  So  far  as  the  action 
was  concerned,  the  plaintiff  had  a  perfect  right,  if  he  thought  that 
his  interests  would  be  prejudiced  by  trying  it  either  in  the  absence 
of  his  counsel  or  with  a  deficient  number  of  special  jurymen,  to 
avail  himself  of  any  means  which  the  rules  of  a  court  of  law  afford 
for  postponing  the  trial.  But  it  is  a  different  question,  whether  he 
is  to  exercise  that  discretion  to  the  prejudice  of  the  defendant,  and 
whether  an  injunction,  which  was  granted  on  the  understanding 
that  the  action  should  be  speedily  tried,  is  to  be  continued,  because 
the  plaintiff  has  not  found  it  convenient  to  go  to  trial  when  he 
iDi;:ht  have  done.  It  is  quite  clear,  that,  after  the  delay  that  has 
taken  place,  the  injunction  must  be  dissolved;  but  the  defendants 
must  undertake  to  keep  an  account. 
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[b.r. 


1847. 
July  14. 

Enioht 

BUUCK,  V.-C. 

On  Appeal. 

Lord 

Gotten  HAM, 

L.C. 

[  338  ] 


[  •389  ] 


OKILL   V.   WHITTAKEE  (1). 

I  Phillips,  338—34 1 ;  S.  C.  1 6  L.  J.  Ch.  454 ;  1 1  Jur.  68 1 ;  afPg.  1  De  Q.  &  Sm.  83.) 

Premises  were  sold  for  the  residue  of  a  term  of  which  both  parties  at  the 
time  supposed  that  eight  years  only  were  unexpired,  and  the  price  was  fixed 
expressly  on  that  supposition.  It  afterwai-ds  appeared  that  twenty  years 
were  in  fact  unexpired  at  the  time  of  the  sale.  But  a  bill  by  the  vendor  to 
make  the  purchaser  a  trustee  of  the  term  for  the  twelve  additional  yean* 
was  dismissed. 

The  plaintififs  were  trustees,  for  sale,  of,  amongst  other  property, 
certain  leasehold  premises,  which  they  held  under  a  demise  executed 
in  1765,  for  a  term  of  three  lives  and  twenty-one  years ;  and,  in 
March,  1836,  they  put  the  leaseholds  up  to  auction  under  particulars 
of  sale,  in  which  they  were  advertised  to  be  sold  "  for  the  remainder 
of  a  term  of  twenty-one  years,  which  commenced  on  or  about  the 
8rd  of  December,  1823,"  the  plaintiffs  being  then  under  the 
impression  that  the  last  survivor  of  the  lives  had  died  about  that 
time,  although  the  last  life  did  not  in  fact  drop  until  March,  1835. 
The  property  not  having  been  sold  at  the  auction,  they  agreed  a 
few  days  afterwards  to  sell  it  under  the  same  description  to  one 
Whittaker  for  3002. ;  and  by  an  indenture,  dated  the  22nd  of 
March,  1835,  after  reciting  the  indenture  of  demise,  and  ''  that  the 
last  survivor  of  the  lives  died  on  the  3rd  of  December,  1823,  when 
the  term  of  twenty-one  years  commenced ;  and  that  tlie  plaintiffs^ 
had  agreed  with  Whittaker  for  the  sale  thereof  to  him  for  800Z.  for 
the  residue  then  unexpired  of  the  lease ; ''  it  was  witnessed  that,  in 
consideration  of  the  said  sum  of  300L,  the  plaintiffs,  in  exercise  of 
the  said  power,  &c.,  assigned  the  premises  to  Whittaker,  "  to  hold 
the  same  for  all  the  residue  then  to  come  and  unexpired  of  the  said 
term  of  twenty-one  years  granted  by  the  said  lease,  and  which 
term  commenced  on  or  about  the  3rd  of  December,  1828.** 

The  purchase-money  was  duly  paid,  and  Whittaker  took 
possession  of  the  premises,  and  remained  in  such  possession  till 
his  death  in  1842,  when  they  passed  to  *the  .defendants,  his 
executors.  In  1845  the  plaintiffs  filed  this  bill,  alleging  that  they 
had  lately  discovered  their  mistake  as  to  the  time  when  the  last 
life  dropped,  and  praying  that,  under  the  circumstances,  it  mi«;ht 
be  declared  that  Whittaker  was  in  equity  only  entitled  to  the 
premises  for  the  residue  of  a  term  of  twenty-one  years,  computed 
from  the  8rd  of  December,  1823,  and  that  the  defendants  might  be 

(1)  Besley  v.  Beeley  (1678)  9  Ch.  D.  (1879)  13  Ch.  D.  541.  49  L.  J.  Ch,  137, 
103,  38  L.  T.  844  ;  Alle7i  v.  liichardsou       41  L.  T.  614. 
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decreed  to  re-assign  them,  and  to  account  for  the  rents  as  from  the       Okill 
8rd  of  December,  1844.  Whittakkb. 

The  defendants,  by  their  answer,  admitted  that  the  last  surviving 
life  did  not  in  fact  drop  until  March,  1885 ;  but  they  stated  their 
belief  that  ^Vhittaker  had  attached  very  little  importance  to  the 
precise  length  of  time  the  lease  had  to  run,  having  bought,  as  they 
believed,  with  a  view  to  obtain  a  renewal,  which,  though  not  a 
matter  of  right,  would,  in  all  probability,  be  obtained.  It  was, 
however,  proved,  on  the  part  of  the  plaintiflFs,  by  the  agent  who 
had  negotiated  the  sale  to  Whittaker,  that,  in  the  discussion  of  the 
terms,  the  latter  inquired  particularly  how  much  of  the  lease 
remained  unexpired,  and  that,  in  the  written  proposal  signed  by 
Whittaker  to  be  submitted  to  the  plaintiffs,  these  words,  **  there 
being  eight  years  from  December  next,*'  were  inserted  at  the 
express  request  of  Whittaker  himself.  It  was  also  in  evidence  that 
the  fair  price  of  the  property  on  that  supposition  would  have  been 
about  294/. ;  but,  for  the  longer  period,  495Z.  at  least. 

Vice-Chancellor  Knight  Bruce,  having,  at  the  hearing,  dismissed 
the  bill  with  costs,  the  plaintiffs  appealed. 

Mr.  Anderdon  and  Mr.  HaU,  for  the  appeal,  contended  that, 
upon  the  principle  on  which  money  paid  by  one  party  to  another 
under  a  mutual  misapprehension  *or  ignorance  of  facts,  Kelly  v.  [  *840  ] 
Solari  (i),  IMl  v.  Gardiner  (2),  the  Court  would  relieve  the  plaintiffs 
in  this  case,  as  had  been  done  in  Bingham  v.  Bingham  (3),  Calverley 
V.  Williams  (4),  Griereson  v.  Kirsop  (6)  [and  other  cases]. 

The  Lord  Chancellor,  without  hearing  the  other  side,  said : 

It  is  impossible  on  this  bill  to  give  any  relief.  It  goes  far  beyond 
any  of  the  cases  that  have  been  cited.  The  plaintiffs  do  not  ask  to 
rescind  the  transaction  altogether :  nor  could  they ;  for,  after  ten 
3'ear8'  occupation  and  expectation  of  the  benefit  of  renewal,  it 
would  be  impossible  to  restore  the  purchaser  to  his  original 
situation.  What  they  say  is,  that  the  contract  was  improperly 
executed  by  the  assignment,  and  they  ask  that  what  remains  of  the 
term  after  the  expiration  of  the  eight  years  may  be  reassigned. 
But  what  is  that,  but  to  call  upon  this  Court  to  decree  specific 
performance  of  a  contract  with  a  variation  ?    For  the  thing  that 

(1)  60  R.  B.  666  (9  M.  &  W.  54).  (4)  1  R.  R.  US  (1  Ves.  210). 

^2)  61  B.  R.  443  (-1  Man.  &  O.  11).  (5)  59  R.  R.  497  (o  Beav.  283). 

3)  1  Ye*.  Sen.  126. 
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Okill       both  the  vendor  agreed  to  Bell  and  the  purchaser  to  buy,  was  the 
Whittakur.  residue  of  the  term,  and  not  a  portion  of  the  residue. 

Suppose  a  party  proposed  to  sell  a  farm,  describing  it  as  "  all  my 
farm^  of  200  acres,"  and  the  price  was  fixed  on  that  supposition, 
but  it  afterwards  turned  out  to  be  250  acres,  could  he  afterwards 
come  and  ask  for  a  reconveyance  of  the  farm,  or  payment  of  the 
difference?  Clearly  not;  the  only  equity  being  that  the  thing 
turns  out  more  valuable  than  either  of  the  parties  supposed.  And 
whether  the  additional  value  consists  in  a  longer  term  or  a  larger 
acrea<4e  is  immaterial. 
[341  ]  Some  of  the  cases  cited  were  cases  in  which  the  parcels  in  the 

deed  embraced  more  than  the  parties  intended  to  deal  with.  But 
the  misfortune  of  this  case  is  that  here  the  plaintiffs  did  intend 
to  sell  all  the  remaining  interest  in  the  lease,  but  by  their  own 
mistake  they  misdescribed  what  that  interest  was.  I  cannot 
distinguish  such  a  case  from  that  of  a  bill  to  compel  specific 
performance  with  a  variation;  for  the  object  of  the  bill  is  to 
introduce  a  new  term:  either  to  make  the  purchaser  pay  more, 
or  to  make  him  a  trustee  of  the  rest  of  the  term.  That  cannot 
be  done. 

The  appeal  must  be  dismissed  with  costs. 


1847. 
Jvly  26. 

Knight 
Bruce,  V.-C. 

On  Appeal. 
Loi-d 

COTTKNHAM, 

L.C. 
[341  J 


DUNSTAN   V.   PATTERSON. 

(2  Phillips,  341-346;  S.  C.  16  L.  J.  Ch.  404  ;  11  Jur.  695.) 

A  bill  filed  for  retlemption  of  a  mortgage,  and  an  injunction  to  restrain  a 
sule  under  a  power  alleged  to  have  been  fraudulently  inserted  in  the  deed, 
contained  various  charges  of  oppression  and  misconduct  against  the 
defendant,  on  the  g^'ouud  of  which  it  pra^^ed  that  he  might  pay  the  costs 
of  the  suit. 

On  a  motion  for  an  injunction  suppcu'ted  by  affidavits  of  those  char<res, 
the  defendant  stibmitted  to  an  immediate  account,  the  plaintitT  undertaking 
tu  pay  what  should  be  found  due,  and  further  directions  and  costs  were 
reserved :  Held,  on  a  Hubsequent  hearing  of  the  cause  for  further  directi'»n8. 
that  the  affidavits  tiled  on  the  former  occasion  could  not  be  read,  the  fii-st 
order  having  shut  out  all  the  merits  except  the  account.  And  an  order 
giving  the  plaintiff  the  costs  of  the  siiit  on  the  ground  of  those  affidavits, 
was  on  appeal  dismissed,  and  the  defendant  was  allowed  his  costs  according 
to  the  ordinary  rule. 

These  suits  were  instituted  by  two  sisters  for  the  redemption  of 
two  mortgages  for  600i.  each,  but  upon  which,  they  alleged,  that 
a  small  part  of  that  sum  only  had  been  actually  advanced,  ihe 
defendant,  who  was  a  solicitor,  having  undertaken  to  apply  the 
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balances  in  payment  of  certain  other  debts  due  from  the  plaintiffs     Dunstan 
respectively ;    which  he  had  not  done.     The  bills  charged  the    pattkbson. 
defendant  with  various  other  acts  of  oppression  and  imposition  in 
connection  with  the  mortgages,  alleging,   ^amongst  other  things,       [  *U2  j 
that  he  had  fraudulently  inserted  in  the  deeds  a  power  of  sale,  in 
default  of  payment  within   six  months,  of  which  power  he  was 
about  to  avail  himself,  and  they  prayed  an  injunction  to  restrain 
him  from  so  doing. 

Shortly  after  the  bills  were  filed,  the  plaintiffs  moved,  upon 
affidavits,  before  Vice-Chancellor  Knight  Bruce,  for  injunctions; 
but,  on  the  hearing  of  the  motions,  an  order  was  made,  whereby 
'*  the  defendant  consenting,  and  the  plaintiffs  undertaking  to  pay 
what  should  be  found  due,"  it  was  referred  to  the  Master  to  take 
an  account  of  what  was  due  to  the  defendant  upon  the  mortgages, 
and  also  to  tax  certain  bills  of  costs,  which  the  defendant  claimed 
against  the  plaintiffs ;  and  further  directions  and  the  costs  of  the 
salts  were  reserved  till  the  Master  should  have  made  his  report. 

The  Master,  by  his  report,  found  that  155Z.  only  was  due  for 
principal  and  interest  on  one  of  the  mortgages,  and  2452.  on  the 
other ;  and  he  taxed  off  rather  less  than  one-sixth  of  the  bills 
of  costs. 

Upon  the  hearing  of  the  causes  for  further  directions,  an  order 
was  made,  by  which,  after  reciting  the  report,  and  the  affidavits 
filed  on  the  former  occasion,  it  was  ordered  that  the  plaintiffs 
should  respectively  pay  to  the  defendant  within  a  week  what  had 
been  found  due  from  them  upon  their  respective  mortgages ;  and 
that  thereupon  the  defendant  should  transfer,  reconvey  or  reassign 
the  mortgage  debts  (i)  and  premises,  free  from  *all  incumbrances,  [  *.h48  ] 
ic,  and  deliver  up  all  deeds  &c.  to  the  plaintiffs  respectively,  or 
to  whom  they  should  appoint.  And  it  was  referx*ed  to  the  taxing 
Master  to  tax  the  plaintiffs  their  costs  of  the  suits,  and  it  was 
ordered  that  such  costs,  when  taxed,  should  be  set  off  against  the 
amount  of  the  defendant's  bills  of  costs  which  had  been  taxed 
under  the  former  order,  the  balance,  if  in  favour  of  the  plaintiffs, 
to  be  paid  to  them  by  the  defendant,  and  vice  versa. 

The  defendant  appealed  from  so  much  of  that  order  as  related  to 
the  transfer  of  the  mortgage  debts,  and  the  costs  of  the  suit. 

(t)  In  the  coarse  of  the  argument,  tinctly  so  stated,  that  the  objection 

the  LoKD  Chaaxellok  asked  whether  was  taken  only  before  the  Registrar  on 

this  part  of  the  order  was  objected  to  the  drawing  np  of  the  order,  the  point 

below,  and  it  was  stated  that  it  was  ;  not  having  been  discussed  in  Court, 
the  fact  being,  though  it  was  not  dis- 
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DoNBTAir         The  appeal  now  coming  on  to  be  beard, 

r. 
Pattxrson. 

Mr.  Bethell  and  Mr.  Hardy  appeared  for  the  appellant. 

Mr.  K.  Parker  and  Mr.  Malins,  for  the  respondents,  proposed 
to  read  the  affidavits  on  the  question  of  costs,  but 

The  Lord  Chancellor  said,  he  could  not  attend  to  them.  On  a 
motion  for  an  injunction  the  parties  had  consented  to  an  immediate 
decree.  He  could  only  refer  to  what,  by  that  consent,  thej'  had 
agreed  should  be  done.  If  the  plaintiffs  had  intended  to  have  the 
costs  disposed  of  with  reference  to  circumstances  disclosed  by  the 
affidavits,  they  had  mistaken  their  course:  they  ought  to  have 
made  those  circumstances  part  of  the  reference  to  the  Master. 

They  then  adverted  to  the  circumstance  of  there  being  receipts 
indorsed  on  both  the  deeds  for  500/.  as  evidence,  pro  tan  to,  of  the 
imposition  which  the  plaintiffs  complained  had  been  practised 
upon  them. 

[  344  ]       The  Lord  Chancellor  : 

The  rights  of  mortgagor  and  mortgagee  depend,  first,  upon  the 
contract  between  the  parties ;  and,  secondly,  on  the  practice  of  this 
Court  respecting  those  contracts.  And,  considering  that  a  very 
large  part  of  the  real  property  of  this  country  is  subject  to  mort- 
gages, those  rules  are  of  paramount  importance,  and  ought  to  be 
strictly  adhered  to. 

The  first  question  is,  how  far  these  parties  have  by  their  contract 
departed  from  the  rule  and  practice  of  this  Court,  which  must  be 
observed,  unless  they  have,  by  their  contract,  interposed  some 
other  rule  between  themselves.  According  to  that  practice,  a 
mortgagor  is  bound  to  pay  principal,  interest,  and  costs, — that  is, 
of  course,  costs  properly  incurred ;  but,  without  some  special  case, 
a  mortgagee  is  as  much  entitled  to  his  costs  as  to  his  principal  and 
interest. 

Here  are  bills  filed  by  two  ladies,  as  owners  of  the  property  in 
mortgage.  What  the  bills  state,  I  do  not  inquire  into,  that  being 
quite  immaterial ;  for  if  they  made  any  case  against  the  defendant 
for  relief  different  from  the  ordinary  relief  between  mortgagor  and 
mortgagee,  they  have  departed  from  it  by  the  decree  to  which  they 
consented  upon  the  motion  for  an  injunction.  That  decree  merely 
directed  that  an  account  should  be  taken  of  what  was  due  on  the 
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mortgages,  and  in  respect  of  certain  bills  of  costs  not  included  in     Dusstan 

them,  reserving  further  directions  and  costs.     In  that  respect,  as    Patterson. 

well  as  in  several  others,  the  decree  differs  from  the  ordinary  decree 

in  redemption  suits,  which  directs  payment  of  what  the  Master 

should  find  due  for  principal,  interest,  and  costs,  and,  in  default  of 

payment,  that  the  plaintiff  should  be  foreclosed.     In  this  case, 

these    directions    *were    reserved  for  a  further  order ;    but  the       f  •345  ] 

question  is,  why  a  different  mode  of  administering  justice  is  to 

prevail,  because  there  have  been  two  decrees  instead  of  one.     The 

defendant  only  asks  to  be  put  in  the  same  situation  as  he  would 

have  been  in  if  the  suits  had  taken  the  ordinary  course,  except  so 

far  as  he  has,  by  the  decree,  departed  from  that  course.     Now  I 

have  asked  in  vain  for  any  authority  to  show  that  a  mortgagor  has 

a  right  to  require  the  mortgagee  to  assign  the  mortgage  debt  when 

he  is  paid  off  (i).     That  is  a  departure  from  the  contract  beyond  all 

doubt,  and  not  justified  by  the  law  and  practice  of  the  Court.     I 

think,  therefore,  that  in  imposing  that  term  upon  the  defendant,  the 

decree  is  erroneous. 

Then,  as  to  the  costs,  what  is  the  case  made  against  the 
mortgagee  to  deprive  him  of  his  costs?  The  only  circumstance 
is,  that  the  deeds  are  endorsed  with  receipts  for  500Z.,  though  it 
appears  that  much  smaller  sums  were  actually  advanced  :  and  on 
that  I  am  asked  to  decide  that  the  mortgagee  has  forfeited  what 
he  is,  independently  of  a  special  case,  entitled  to.  Possibly  the 
plaintiffs  may  have  had  such  a  case,  and  if  they  had,  I  lament  that 
they  have  mistaken  their  course.  But  great  danger  would  arise  from 
departing,  upon  any  speculation  of  hardship  to  these  plaintiffs, 
from  a  rule  which  is  perfectly  established,  and  which,  considering 
the  interests  involved,  is  most  important  to  be  adhered  to.  I  think, 
therefore,  the  mortgagee  must  have  his  costs. 

Mr.  BetheU  then  suggested  that  the  decree  should  be  altered  by 
striking  out  the  direction  for  transfer  of  the  debts,  and  by  appoint- 
ing a  day  for  payment  of  what  was  due  for  principal  and  interest, 
and  directing  that,  *in  default  of  payment,  the  plaintiffs  should  be       [  '^le  ] 
foreclosed. 

The  Lord  Ghancellob  : 

I  am  not  sure  of  that.    Here  you  proceed  on  an  undertaking. 
You  must,  therefore,  not  avail  yourself  of  your  right  of  foreclosure. 
(1)  See  now  the  Ck)nveyancing  Act,  1881,  8.  15, 
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1847.       In  eb  TOWNSEND,  a  Lunatic  (I),  and  In  the  Mattes 

'*!i_*-  OF  THE  1   WILL.   IV.  c.   60. 

I/)rd  (2  Phillips,  348 ;  S.  C.  16  L.  J.  Ch.  456 ;  1  Mac.  &  G.  686;  2  H.  &  Tw.  183.) 

L.C.  The  costs  of  proceediDgs  under  the  1  Will.  IV.  c.  60,  s.  3,  for  the  purpose 

[  348  J  of  obtaining  a  reconveyance  of  a  mortgaged  estate  from  a  lunatic  mortgagee, 

are  to  be  borne  by  the  lunatic's  estate. 

The  lunatic  being  mortgagee  of  an  estate, 

Mr,  Craxvfmd  appeared  in  support  of  a  petition  by  the 
mortgagor,  stating  that  be  was  ready  to  pay  off  the  mortgage  debt, 
and  praying  that  a  person  might  be  appointed  to  receive  the  money, 
and  to  reconvey  the  estate,  in  the  place  of  the  lunatic. 

The  only  question  was,  whether  the  costs  of  the  petition  and 
of  the  proceedings  consequent  thereon  should  be  paid  by  the 
mortgagor,  or  out  of  the  lunatic's  estate. 

Mr,  Crawford  cited  Ex  parte  Richards  (2),  in  which  Lord 
Eldon  held  that  such  costs  were  payable  by  the  lunatic's  estate, 
and  Ex  parte  Baker  (3)  and  Ex  parte  Clay  (4),  two  subsequent  cases 
in  which  that  rule  had  been  acted  upon  or  recognized. 

Mr.  Bacon,  contra,  referred  to  Ex  parte  Mairow  (5),  in  which 
his  Lordship  had  expressed  his  disapprobation  of  that  rule. 

The  Lobd  Chancellor: 

The  reasoning  in  Ex  parte  Richards  is  not  very  satisfactory :  but 
I  see  it  has  been  twice  acted  on ;  and  that  is  enough  to  establish 
the  practice.  The  extra  costs,  therefore,  occasioned  by  the  lunacy 
of  the  mortgagee,  must  be  paid  out  of  his  estate. 

(1)  In  re  Sparks  (1877)  6  Ch.  D.  (3)  Shel ford  on  Lunacy,  p.  381. 
361.  37  L.  T.  301;  and  see  now  the  (4)  /6.,  p.  393. 

Lunacy  Act,  1890,  s.  142.— 0.  A.  S.  (5)  54  R.  E.  251  (Cr.  &  Ph.  142). 

(2)  21  E.  R.  166  (1  J.  &  W.  264). 
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BOUVEEIE  V.   BOUVEBIE.  iw. 

(2  Philb'pe,  349— ;Sd3;  S.  C.  16  L.  J.  Ch.  411 ;  II  Jur.  661.)  JWjr^ 

In  oonstruing  limitations  to  a  parent  for  life,  and  afterwards  to  his  Shadwbll, 

children,   with  a  provision   relating  to    survivorship    annexed,   whether  ' 

occurring  in  wills  or  settlementn,  the  rule  for  determining  both  the  class  On  Appeal, 

who  are  to  take  and  the  coiitinirency  to  which  the  survivorship  refers  is  to  Lord 

lean  to  that  construction  which  will  include  as  many  objects  of  the  gift  as  CoTTKSHAif , 
possible,   consistently  with  the  declared  purpose  pi  the  author   of  the 
instrument. 


[sw;; 


The  question  in  this  appeal  arose  upon  the  following  clause  in  a 
testator*8  will. 

**  I  give  to  my  daughter  Katherine  Bouverie,  the  interest  of  all  I 
have  in  the  stocks  for  her  sole  use ;  and  at  her  death  I  give  the 
stock  to  her  children,  to  be  equally  divided  between  them,  together 
with  the  interest  to  be  laid  out  for  their  use,  in  case  their  mother 
dies  before  they  arrive  at  the  age  of  twenty -one :  in  case  one  dies, 
then  the  others  are  to  have  share  and  share  alike  ;  the  survivor  to 
have  the  whole  :  should  they  all  die  before  the  age  of  twenty-one, 
I  then  give  the  said  stock  to  my  five  nieces  and  my  nephew,  equally 
to  be  divided  between  them.'*  In  a  subsequent  part  of  the 
will,  the  testator  appointed  his  said  daughter  Katherine  Bouverie 
his  residuary  legatee. 

Several  of  the  children  of  Mrs.  Bouverie  having  died  during  her 
lifetime  above  the  age  of  twenty-one,  the  question  arose  at  her 
death,  whether  the  personal  representatives  of  those  children  were 
entitled  to  shares  in  the  stock  bequeathed  by  the  above  mentioned 
clause,  or  whether  the  gift  was  confined  to  those  children  who  both 
attained  twent^'-one  and  survived  their  mother. 

The  Vicb-Chancellor  of  England  decided,  that  the  children  who 
died  in  their  mother's  lifetime  were  excluded ;  on  the  ground  (as 
was  now  stated)  that  the  only  express  reference  to  the  age  of 
twenty-one,  in  connection  with  the  disposition  of  the  capital, 
oct'urred  in  the  ultimate  gift  over,  from  which  it  was  to  be  inferred 
•that  the  words  "  in  case  one  dies,"  in  the  prior  clause,  referred  to  [  •sso  ] 
some  other  period,  which  could  only  be  the  death  of  the  mother. 

Mr.  Wood,  Mr.  Schomberg,  and  Mr.  Cairns,  for  the  appellants, 
relied  on  Haics  v.  Haws  (i),  Mendes  v.  Mende8{2),  Lord  Salisbury 
V.  Lambe  (3),  Crozier  v.  Fisher  (4). 

(1)  3Atk.  624.  (3)  1  Ed.  465. 

(2)  lb.  610.  (4)  28  B.  B.  141  (4  Buss.  398). 
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BouvKRiji  Mr,  Bethell  and  Mr.  Spurrier,  contra,  cited  Cripps  v.  Wolcott(\), 

BouvKRiB.  in  which,  upon  a  bequest  to  A.  for  life,  and  after  his  death  to  his 
children  B.,  C,  and  D.,  and  the  survivors  or  survivor  of  th^m,  as 
tenants  in  common,  Sir  John  Leach  held,  that  the  period  to  which 
the  survivorship  referred,  was  the  death  of  the  tenant  for  life  :  and 
they  contended,  that  a  gift  to  several  and  the  survivors  or  survivor 
as  tenants  in  common,  was  the  same  thing  as  a  gift  to  several,  with 
a  direction  that,  "  in  case  one  die,  then  the  others  were  to  have 
share  and  share  alike." 

The  Lord  Chancellor: 

In  Cripps  v.  Wolcott  the  question  was,  as  to  the  effect  of  the 
words,  "  and  the  survivors,"  in  determining  the  class  who  were  to 
take;  whereas  here  the  question  is,  as  to  the  effect  of  the  words 
referring  to  survivorship  in  divesting  an  interest,  which  is  clearly 
vested  by  the  preceding  clause. 

Mr.  Wood,  in  reply. 

[  361  ]       The  Lord  Chancellor  : 

In  the  matter  brought  before  me  upon  the  construction  of  this 
will,  two  questions  were  involved,  both  depending  on  the  same 
principle.  The  first,  as  to  the  rule  applicable  to  the  ascertainment 
of  the  class  of  persons  to  take  under  a  gift  to  children  after  the 
determination  of  a  previous  life  estate.  The  second,  as  to  the 
rule  applicable  to  the  construction  of  provisions  for  survivorship 
annexed  to  such  gifts.  In  both,  the  Court  adopts  the  rule  of 
including  as  many  objects  of  the  gift  as  possible,  consistently  with 
the  declared  purpose  of  the  testator.  "If  the  instrument  is 
equivocally  expressed  so  as  to  leave  in  a  degree  uncertain  the 
period  at  which,  or  the  contingency  upon  which,  the  shares  are  to 
vest,  the  Court  leans  strongly  towards  the  construction  which  gives 
a  vested  interest  to  the  child,  when  that  child  stands  in  need  of  a 
provision :  usually  as  to  sons  at  the  age  of  twenty -one ;  and  as  to 
daughters,  at  that  age  or  marriage.  That  is  the  language  in  which 
the  doctrine  is  stated  by  Sir  W.  Grant  in  Hotvgrave  v.  Cartier  (2) ; 
and  there  are  many  other  cases  in  which  the  same  principle  is  laid 
down. 

Looking  then  at  this  will,  and  taking  that  rule  for  our  guide* 

(1)  20  R.  R.  268  (4  Madd.  11).  but      238). 
see  Belk  v.  Slad;  40  B,  B.  71  (1  Keen,  (2)  13  B.  B.  142  (3  V.  &  B.  79). 
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what  do  we  find?    The  first  part  of  the  clause  in  which  the     Bouvbbib 

projierty  is  given,  is  this:  "I  give  to  my  daughter  the  interest  of    bouvkbir. 

all  I  bave  in  the  stocks  for  her  sole  use,  and  at  her  death  I  give 

the  stock  to  her  children,  to  be  equally  divided  between  them." 

Now,  stopping  there,  we  have  a  vested  interest  in  all  the  children 

living  at  the  testator's  death,  or  who  might  come  into  esse  before 

the  period  of  distribution;  and  the  words  which  immediately  follow, 

*'  together  with  the  interest  to  be  laid  out  for  their  use  in  case  their 

mother  ♦dies  before  they  arrive  at  the  age  of  twenty-one," — appear       [  •362  ] 

to  me  to  be  introduced,  merely  to  provide  for  the  contingency  of 

some  of  those  children  being  under  twenty-one  at  their  mother's 

death,  and  therefore  not  in  a  situation  to  receive  their  shares,  and 

not  for  the  purpose  of  interfering  with  the  generality  of  the  prior 

gift,  or  with  the  class  of  the  objects  to  take  under  it. 

The  only  remaining  question,  therefore,  depends  upon  the  gift 
over.  "  In  case  one  dies,  &c."  It  was  upon  that  clause  that  the 
argument  chiefly  turned,  and  though  it  certainly  is  an  imperfect 
sentence,  I  think  its  meaning  is  sufficiently  elucidated  by  what 
immediately  precedes  and  follows.  It  is  obviously  impossible  to 
construe  it  without  either  putting  a  forced  construction  on  the 
words  used,  or  introducing  other  words  to  explain  them.  For  the 
words,  "  in  case  one  dies,"  must  necessarily  refer  to  some  particular 
period,  at  which  the  death  is  to  take  place ;  and  as  that  period  is 
not  expressed,  it  must  be  ascertained  from  the  context.  Now,  the 
last  words  of  the  preceding  sentence  are,  ''in  case  their  mother 
dies  before  they  arrive  at  the  age  of  twenty-one ; "  showing,  there- 
fore, that  the  idea  of  the  minority  of  the  children  was  present  to 
the  testator's  mind,  and  rendering  it  not  improbable,  that  when, 
immediately  after,  he  refers  to  the  contingency  of  their  dying,  he 
means  dying  under  twenty-one :  for  the  sentence  which  follows  is 
not  merely,  that  in  case  one  die,  the  others  are  to  have  share  and 
share  alike,  but ''  should  they  all  die  before  the  age  of  twenty-one, 
then  I  give  the  said  stock  to  other  persons."  Is  not  the  meaning 
of  that — If  all  die  before  twenty-one,  I  give  it  over  to  other  persons ; 
but  if  only  some  of  them  die,  leaving  a  survivor  or  survivors  at 
twenty-one,  then  I  give  it  to  the  survivors?  The  frame  of  the 
whole  sentence  seems  to  me  to  show  that  when  the  testator  speaks 
of  children  dying,  he  means  *dying  under  that  age,  the  attainment  [  *363  ] 
of  which  he  meant  to  be  the  period  at  which  their  interest  should 
be  vested  and  indefeasible.    ' 

That    construction    is   rendered    still    more   probable    by    the 
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circumstance  that,  according  to  the  other,  if  there  had  been  but 
one  child  who  attained  twenty-one,  and  that  child  had  died  in  the 
lifetime  of  the  mother,  there  would  have  been  an  intestacy.  And 
there  would  also'  be  the  possibility  of  children  who  attained  twenty- 
one,  and  who  were  therefore  in  a  situation  to  require  their  portions, 
being  entirely  deprived  of  those  portions  after  they  had  once 
vested,  in  order  that  the  property  might  go  to  those  who  survived 
the  mother. 

There  are  much  stronger  cases  than  this  of  the  application  of 
the  rule  of  construction  to  which  I  have  referred.  For,  here,  there 
is  immediately  preceding  the  clause  in  question,  an  express 
reference  to  the  contingency  of  the  children  not  attaining  twenty- 
one  ;  whereas  in  Lord  Salisbury  v.  Lavibe,  no  age  was  mentioned, 
except  in  the  ultimate  gift  over,  and  there  was  nothing  in  the 
collocation  of  the  sentences  to  enable  the  Court  to  say  that  the 
words  importing  survivorship  referred  to  survivorship  between  the 
children  themselves;  and  yet  Lord  Henley  said,  the  shares  vested 
in  the  children  who  attained  twenty-one,  though  they  died  in 
the  lifetime  of  their  mother,  and  that  the  rule  of  construction  in 
such  cases  had  been  settled  over  and  over  again,  and  entirely  to 
his  satisfaction. 

On  the  authority  of  that  case,  which  is  only  one  among  many  in 
which  the  same  rule  has  been  adopted,  I  think  the  decision  of  the 
Yice-Ghancellob  upon  this  will  is  erroneous,  and  that  the  decree 
must  be  reversed. 


1847. 

June  26,  SO 

Jvly  3. 

T,ord 

COTTENIIAM 
L.C. 

[364] 


BLAIR   V.   BROMLEY. 

(2  Phillips,  354—361  ;  S.  C.  16  L.  J.  Ch.  495;  11  Jur.  617  ;  afiPg.  5  Hare,  542  ; 
16L.  J.  Gh.  105;  llJur.  115.) 

[See  the  report  of  this  case  in  the  Court  below  in  71  R.  R-  213, 
taken  from  5  Hare,  542,  at  the  end  of  which  report  a  note  of  this 
appeal  will  be  found  in  71  R.  R.  at  p.  223;  and  in  addition  to  the 
cases  there  noted,  see  St,  Auhyn  v.  Smnrt  (1867)  L.  R.  6  Eq.  183, 
aflf.  L.  R.  3  Ch.  646,  17  L.  T.  439,  19  L.  T.  192 ;  Plumer  v.  Gregory 
(1874)  L.  R.  18  Eq.  621,  43  L.  J.  Ch.  616,  31  L.  T.  80;  Moore  v. 
Knight  [1891]  1  Ch.  647,  60  L.  J.  Ch.  271,  63  L.  T.  831.— 0.  A.  S.] 
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COOPEE  V,   EWART(I).  iwr. 

(2  Phaiips,  362-367.)  Shadwkll, 

V  -C 
Under  the  common  order  for  taxation  of  a  solicitor's  bill  it  is  the  duty  of 

the  taxing  Master,  for  the  purpose  of  ascei-taining  whether  the  bill  has  been  0°  Appeal . 

paid,  to  enquire  what  sums  have  come  to  the  hands  of  the  solicitor  applic-  I>ord 

able  to  such  payment,  and  that  description  includes  all  sums  received  by  Cottkkham, 

him  in  his  character  of  solicitor.  .    ".  * 

y  oo2  J 

Messrs.  Cooper  and  Brooks  having  been  employed  for  several 
years  as  the  solicitors  of  the  executors  and  trustees  under  the 
will  of  the  Rev.  Edward  Cooper  in  several  suits  and  a  variety 
of  other  transactions  connected  with  the  testator's  estate,  and 
having  delivered  several  bills  of  costs,  the  executors  and  trustees 
in  the  year  1838  obtained  the  common  order  at  the  Bolls  for 
taxation  of  the  bills  with  the  usual  directions  that  upon  pay- 
ment by  them  of  what  should  be  found  due  to  the  solicitors  on  such 
taxation,  or  in  case  the  bills  should  appear  to  be  already  paid,  the 
solicitors  should  deliver  to  them  &c.,  all  deeds  &c.,  and  if  the 
solicitors  should  appear  to  be  overpaid,  that  they  should  refund  and 
pay  to  the  petitioners  what  the  Master  should  certify  to  be  overpaid. 

After  the  Master  had  taxed  the  bills  under  this  order,  Brooks  was 
examined  on  interrogatories  as  to  the  moneys  received  by  himself 
and  his  partner  on  account  of  the  petitioners,  for  which  the  latter 
were  entitled  to  credit  against  the  bills  of  costs.  In  his  examination, 
he  set  forth  in  two  schedules  an  account  of  the  sums  received  and 
paid  respectively  by  himself  and  his  partner  on  account  of  the 
petitioners  during  the  period  of  their  employment,  and  the  result 
of  which,  if  the  whole  of  the  two  schedules  were  to  be  taken  into 
the  account,  showed  a  balance  of  about  2,3002.  due  to  the  petitioners 
after  deducting  the  amount  at  which  the  bills  had  been  taxed. 
Brooks,  however,  stated  that,  with  the  exception  of  three  of  the  sums 
mentioned  to  have  been  received  and  for  which  he  admitted  that 
the  petitioners  were  entitled  *to  credit  against  the  bills  of  costs,  he  [  *36:)  ] 
could  not  say,  save  as  appeared  from  the  schedule  itself,  whether 
the  petitioners  were  so  entitled  or  not.  The  petitioners,  however, 
relying  upon  the  schedules  alone,  insisted,  before  the  Master,  that  the 
items  contained  in  them  were  obviously  so  connected  (2)  with  the 
transactions  in  respect  of  which  the  costs  were  incurred,  that  they 

{})  In   re  Le  Brasseiir  and  Oakhy  under  orders  in  some  suit  or  matter  in 

[1896]  2  Ch.  487,  66  L.  J.  Oh.  763,  C.A.  which  the  solicitors  had  been  employed, 

(2)  All  the  items  in  the  schedule  of  or  sums  received  from  the  testator's 

receipts  purported  to  be  either  sums  bankers,  or  from  the  receiver  of  his 

received  from  the  Accountant-Qeneral  real  estates. 

8—2 
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Cooper  ought  all  to  be  taken  into  the  account,  and  that  the  Master  ought 
EwART.  to  certify  that  the  solicitors  had  been  overpaid  by  2,8002.  Tlie 
Master,  however,  by  his  report,  after  certifying  that  he  had  taxed 
the  costs  at  8,7551.,  stated  that,  conceiving  the  account  set  out  in 
the  examination  to  be  a  general  account  between  the  parties,  which 
he  was  not  authorized  by  the  order  to  take,  he  was  unable  to  certify 
what,  if  any  thing,  was  due  from  the  petitioners  to  the  solicitors,  or 
whether  the  bills  had  been  paid  or  overpaid,  to  any  or  what  amount. 

Upon  a  petition,  in  the  nature  of  exceptions  to  that  report,  the 
Vice-Chancbllor  of  England,  before  whom  it  was  heard,  referred 
it  back  to  the  Master  to  review  his  report,  with  a  direction  that,  in 
acting  upon  the  former  order,  he  should  have  regard  to  the  sums  of 
money  which  were  received  by  Messrs.  Cooper  and  Brooks,  or  either 
of  them,  in  the  character  of  solicitors  for  the  petitioners. 

This  was  an  appeal  by  the  solicitors  from  that  order ;  and  the 
question  was,  whether  the  direction  contained  in  it  was  consistent 
with  the  original  order  of  taxation. 

[  864  ]  Mr.  Cooper  and  Mr.  Chandless,  for  the  appeal  petition,  con- 

tended that  the  terms  of  the  direction  contained  in  the  Vice- 
Chancellor's  order  would  let  in  an  account  so  extensive  as  woald 
exceed  the  limits  of  the  statutory  jurisdiction :  that  it  had  long  been 
settled  that  a  general  account  could  not  be  taken  under  an  order 
for  taxation  of  a  solicitor's  bill :  Anon,  (i) ;  and  that  to  entitle  the 
client  in  such  a  proceeding  to  credit  for  moneys  received  by  the 
solicitor  on  his  account,  it  must  at  least  be  shown  that  there  was  an 
agreement  or  understanding  between  the  parties  that  the  moneys 
should  be  so  appropriated:  Jones  v.  James  (^i).  In  re  Smith  (s), 
Russel  V.  Buchanan  (4),  in  which  last-mentioned  case  they  observed 
that  the  Vice-Chancellor,  in  stating  his  own  notion  of  the  rule, 
had  stated  it  correctly,  and  that  the  doctrine  which  he  was  reported 
to  have  afterwards  laid  down,  as  the  result  of  his  consultation  with 
the  Masters,  was  at  variance  with  all  the  authorities. 

Mr.  lioundell  Palmer,  contra,  commented  on  the  cases  cited  for 
the  appellants,  and  also  referred  to  Ex  parte  Aitkin  (5). 

Mr.  Cooper,  in  reply. 

(1)  2  Ves.  Sen.  452.  Beav.  182). 

(2)  49  R.  R.  367  (1  Beav.  307).        (4)  47  R.  R.  198  (9  Sim.  167). 

(3)  bb   R.  R.  88  (4  Beav.  309 ;  9    (5)  29  R.  R.  fUe  (4  B.  &  Aid.  47  . 
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The  Lord  Chancellor  :  Coopkr 

r. 

The  simple  qaestion  in  this  case  is,  whetlier  the  taxing  officer  of  Ewabt. 
the  Court  has  properly  discharged  his  duty  in  obedience  to  the  order 
originally  made,  and  if  not,  whether  the  direction  contained  in  the 
Yice-Chancblia)r's  order,  which  is  now  the  subject  of  appeal,  pre- 
scribes to  the  officer  a  course  of  proceeding  consistent  with  that 
duty. 

The  order  was  obtained  as  of  course,  and  is  in  the  usual  form,  [  365  ] 
containing,  amongst  other  things,  a  direction,  that,  in  case  the 
Master  shall  find  the  solicitors  to  have  been  overpaid,  they  shall 
refund.  He  is,  therefore,  to  enquire  whether  the  bills  have  been 
overpaid.  Now,  I  don't  see  how  it  is  possible  for  him  to  ascertain 
that  without  an  enquiry  as  to  the  sums  which  have  come  to  the 
hands  of  the  solicitors  in  that  character,  because  there  are  sums 
which  the  solicitor  would  have  a  right  to  retain,  until  he  was  paid 
the  amount  of  his  bill;  which,  in  other  words,  would  be  applicable 
to  the  payment  of  his  bill,  independently  of  any  express  agreement 
or  appropriation.  Suppose,  for  instance,  a  solicitor  gets  a  sum  of 
500/.  out  of  Court  under  an  order  :  he  has  a  right  to  retain  it  until 
his  bill  is  paid :  he  has  a  right  to  pay  himself  with  it,  and  it  must 
be  assumed  that  he  does  pay  himself,  because  in  doing  so  he  only 
exercises  a  right  which  the  law  gives  him.  Talk  of  an  under- 
standing !  Can  there  be  a  more  distinct  understanding  than  that 
a  solicitor,  who  receives  money  out  of  Court  by  the  authority  of  his 
client,  is  to  be  paid  his  bill  before  the  client  is  to  have  the  sum 
handed  over  to  him.  He  may,  no  doubt,  hand  it  over  if  he  pleases ; 
l>ut  that  is  at  his  own  option.  He  has  a  right  to  retain  the  money 
in  satisfaction  of  his  costs.  Then  is  the  client  first  of  all  to  be 
called  upon  to  pay  100/.  on  the  bill  of  costs,  and  then  get,  if  he 
can,  his  500/.  out  of  the  solicitor's  hands?  If  a  proposition  so 
extraordinary  were  founded  on  an  Act  of  Parliament,  or  were  the 
result  of  decisions  of  this  Court,  I  should  be  compelled,  however 
reluctantly,  to  follow  it.  But  I  find  no  such  proposition  laid  down 
any  where  I  find  the  Court  continually  involved  in  difficulties,  in 
saying  what  is  or  what  is  not  to  be  taken  into  account  in  the 
exercise  of  its  summary  jurisdiction  in  these  cases;  but  I  find  it 
nowhere  laid  down  that  moneys  of  the  client  coming  to  the  hands  of 
the  solicitor  in  his  character  of  solicitor,  *are  not  to  be  matter  of  [  *36r 
enquiry  before  the  client  is  called  upon  to  pay  the  amount  of 
his  bill. 
A  variety  of  cases  have  been  referred  to.     As  to  Ex  parte  Aitkin, 
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Cooper  I  do  not  rely  on  it,  because  it  appears  to  be  not  a  case  of  taxation, 
EwABT.  l>ut  an  application  for  the  delivery  up  of  papers  on  payment  of  the 
amount  of  the  solicitor's  lien  upon  them.  The  Anonymous  case  in 
Vesey  certainly  contains  the  opinion  of  Lord  Hardwickb  upon  the 
construction  of  the  Act :  but  it  does  not  appear  from  the  report 
what  was  the  nature  of  the  items  in  question  ;  and  the  observations 
of  Lord  Hardwicke  are  so  general  that  it  is  impossible  to  apply 
them  with  safety  to  the  present  case.  In  the  cases  of  Jones  v. 
James  and  In  re  Smith  there  are  observations  of  the  Master  of  the 
EoLLS  suggested  by  the  particular  circumstances  of  those  cases,  as 
to  the  difficulties  which  might  arise  in  determining  whether  par- 
ticular transactions  between  solicitor  and  client  were  or  were  not  to 
be  brought  into  the  account :  but  in  neither  of  those  cases,  if  what 
is  reported  to  have  fallen  from  the  Master  op  the  Rolls  be  taken 
with  reference  to  the  particular  subject-matter  before  him,  is  there 
any  expression  of  opinion  inconsistent  with  the  Vice-Chancbllor's 
direction  in  the  present  case.  On  the  contrary,  in  Jones  v.  James 
he  used  these  very  words:  **For  the  purpose  of  ascertaining 
whether  there  had  been  any  payment  of  the  bills,  it  was  proper  for 
the  Master  to  enquire  whether  the  solicitor  had  in  his  hands  money 
applicable  to  the  payment  of  the  bills,  and  which  he  had  a  right  to 
retain  for  that  purpose ; "  and  that  is  no  more  than  the  Vice- 
Chancellor  has  directed  in  the  present  case. 

With  respect  to  the  other  case  which  has  been  cited,  of  Russel  v. 
[  '367  ]  Buchanan,  before  the  Vice-Chancellor  *liimself,  it  appears  that, 
notwithstanding  what  he  is  represented  to  have  stated  as  being  his 
own  private  opinion  of  tlie  limits  of  the  Master's  authority  under 
orders  of  this  kind,  he  was,  after  consultation  with  the  Master, 
induced  to  go  a  great  deal  further  than  he  has  gone  in  the  present 
order,  and  further  than  it  is  necessary  for  me  to  made  any  obser- 
vation upon ;  for  I  have  now  only  to  consider  the  particular  order 
which  is  the  present  subject  of  appeal:  and  confining  myself  to 
that,  it  is  sufficient  to  say  that,  observing  that  the  Master  is 
required  by  the  present  order  to  ascertain  whether  the  bills  have 
been  overpaid,  I  cannot  understand  how  he  is  to  do  that  without 
enquiring  what  sums  of  money  the  solicitors  had  received  on  behalf 
of  their  clients  applicable  to  such  payment ;  and  considering  the 
Vice- Chancellor's  order  as  confined  to  that,  J  affirm  it,  and 
dismiss  this  appeal  with  costs, 
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ROBINSON  V.  WALL. 

(2  Phillips,  ^72— 377;  S.  C.  16  L.  J.  Ch.  401 ;  11  Jur.  577.) 

Where  property  is  advertised  to  be  sold  *'  without  reseiTe,"  such  adver- 
tisement is  understood  to  exclude  any  interference  by  the  vendor,  either 
direct  or  indirect,  which  can,  under  any  possible  circumstances,  affect  the 
right  of  the  highest  bidder,  whatever  may  be  the  amount  of  his  bidding,  to 
be  declared  the  purchaser ;  and  any  evasion  of  that  engagement  on  the 
part  of  the  vendor,  being  a  violation  of  his  contract  with  the  public,  will 
disentitle  him  to  the  aid  of  a  court  of  equity  to  enforce  the  sale. 

Therefore,  where,  previously  to  a  sale  of  a  life-interest,  which  was 
advertised  to  be  **  without  reserve,"  the  vendor  entered  into  a  private 
agreement  with  another  person,  that  the  latter  should  bid  a  certain  sum  at 
the  auction,  and  be  the  purchaser  at  that  sum  unless  a  higher  sum  were 
bid,  a  bill  by  the  vendor  for  specific  performance  against  a  third  party  who 
had  been  declared  the  purchaser  at  the  auction,  though  for  a  much  higher 
price,  was  dismissed. 

Thb  plaintiffs  in  this  cause  were  the  assignees  of  the  late  Sir 
Thomas  Champneys,  who  took  the  benefit  of  the  Insolvent  Act  in 
the  year  1835.  His  wife,  Lady  Champneys,  being  then  tenant  for 
life,  in  possession,  of  large  real  estates  under  the  will  of  the  late 
Sir  Boger  Mostyn,  the  plaintiffs  advertised  the  interest  of  Sir 
Thomas  Champneys,  in  right  of  his  wife,  in  those  estates  for  sale 
by  public  auction,  under  certain  conditions  of  sale,  one  of  which 
was,  that  the  sale  was  to  be  **  without  reserve."  Among  other 
bidders  at  the  sale  was  Lord  Mostyn,  whose  wife  was  the  next 
tenant  for  life  of  the  estates,  under  the  same  will.  After  numerous 
biddings  the  property  was  knocked  down  to  the  defendant  Wall,  as 
agent  for  the  defendant  Flight,  for  the  sum  of  49,800/. ;  and  5,000Z. 
was  paid  down  as  a  deposit.  While  the  title  was  under  investi- 
gation, Flight,  having  reason  to  suspect  that  Lord  Mostyn  had  bid 
at  the  sale  in  pursuance  of  some  understanding  between  him  and 
the  vendors,  apprised  the  plaintiffs  of  his  suspicions,  and  gave 
them  notice  that,  if  it  should  turn  out  that  there  had  been  puffing 
at  the  sale,  he  should  not  complete  his  contract.  Before  the  title 
had  been  accepted  and  the  contract  completed,  Sir  Thomas  Champ- 
neys died ;  whereupon  Flight  refused  to  complete,  and  brought  an 
action  against  the  auctioneer  for  his  deposit.  *In  consequence  of 
which  this  bill  was  filed  for  specific  performance,  and  an  injunction 
to  restrain  the  action. 

Flight's  defence  was,  that  there  bad  been  puffing  at  the  sale, 
in  support  of  which  he  filed  a  cross  bill  of  discovery ;  and  from 
the  answer  to  that  bill,  it  appeared  that,  previously  to  the  sale, 
Lord  Mostyn  had  been  in  treaty  with  the  assignees  and  Lady 
Champneys  for  the  purchase  of  the  interest  of  both  those  parties 


1847. 
Juljf  8,  10. 


On  Appeal. 
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RoBiNBON  for  the  life  estate  of  Lady  Champneys;  but  that  the  assignees 
Wall.  being  advised  that  they  could  not  lawfully  dispose  of  the  interest 
of  the  insolvent  otherwise  than  by  public  auction,  an  agreement 
had  been  come  to,  by  which  it  was  agreed  that  Lord  Mostyn  should 
attend  at  the  auction  and  bid  85,000/.,  and  that,  if  there  should  be 
no  higher  bidding  at  the  auction,  the  interest  of  the  insolvent 
should  be  knocked  down  to  him  at  that  price,  and  that,  in  that 
case,  he  should  also  purchase  the  interest  of  Lady  Champneys  for 
an  annuity  of  6001.  per  annum  for  her  life ;  but  if  there  should  be 
any  higher  bidding,  and  Lord  Mostyn  should  not  be  willing  to  bid 
higher,  then  the  agreement  should  be  void  altogether. 

Upon  that  answer  coming  in,  the  defendant  Flight  moved  for, 
and  obtained,  leave  to  file  a  supplemental  answer  in  the  original 
suit  for  the  purpose  of  putting  the  deeds,  which  had  been  executed 
in  pursuance  of  that  agreement,  in  issue. 

At  the  hearing  of  the  cause  before  the  Master  of  the  Rolls  the 
bill  was  dismissed  with  costs,  and  an  order  made  for  returning  the 
deposit,  which  had  been  brought  into  Court,  to  the  defendant. 

The  plaintiffs  appealed  from  that  decree. 

[  874  ]  Mr,  Bethell  and  Mr.  Chandless  appeared  for  the  appellants. 

Mr.  Stuart  and  Mr.   Rogers  for  the   respondents,  relied  on 
Meadows  v.  Tanner  (i). 

July  10.      The  Lord  Chancellor  : 

The  Master  of  the  Eolls  in  this  case  was  of  opinion  that  the 
purchase  by  auction  was  void  as  against  the  purchaser,  and  that 
the  vendors  could  not  enforce  the  contract  against  him,  upon  tiie 
ground  of  its  not  having  been  conducted  upon  terms  consistent 
with  the  contract  held  out  to  the  pubHc  by  the  particulars  of  sale, 
in  which  the  sale  professed  to  be  without  reserve. 

Now,  that  a  sale  by  auction,  announced  to  be  without  reserve, 
where  there  has  been  a  bidding  on  the  part  of  the  vendor  for  the 
purpose  of  keeping  up  the  price,  cannot  be  enforced  against  the 
purchaser,  was  decided  by  Sir  John  Leach  in  the  case  of  Meadows 
V.  Tanner.  Although  that  was  tlie  only  case  referred  to,  and  t!.e 
only  one  that  I  am  aware  of  in  which  this  particular  question  has 
arisen  and  been  decided,  it  depends  in  fact  upon  the  same  principle 

(1)  5  Madd.   34,    wliere    a    puffer      that    the    property    was   to    be    suld 
was  employed  by  the  vendor  who  had      **  without  reserve." 
auupunced  in  the  particulars  of  sale 
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as  that  numerons  class  of  cases  in  which  questions  have  been     Bobtnsok 

raised  as  to  the  effect  of  employin<;  puffers  at  a  sale.     They  all       wall. 

turn  upon  this,  whether  the  course  pursued  by  the  vendor  is  or  is 

not  in  violation  of  the  contract  which   he  enters  into  with  the 

public  as  to  the  mode  in  which  he  offers  the  property  for  sale ; 

and,  in  any  case  in  which  it  is  clear  that  the  course  pursued  has 

not  been  consistent  with  that  contract,  *a  court  of  equity  will  treat       [  *375  ] 

the  sale  as  contrary  to  good  faith  on  the  part  of  the  vendor,  and 

^ill  refuse  to  enforce  it. 

There  being,  then,  no  doubt  upon  the  law,  the  only  question  is 
whether  that  which  took  place  in  this  case  was  or  was  not  a  viola- 
tion of  the  contract  proposed  to  the  public,  namely,  that  the 
property  should  be  sold  "  without  reserve."  Now,  the  term  "  with- 
out reserve,"  in  that  case  before  Sir  John  Leach,  is  defined  by  him 
to  be  an  undertaking  on  the  part  of  the  vendor,  that  no  person 
shall  l)e  employed  by  him  to  bid,  for  the  express  purpose  of  keep- 
ing up  the  price.  That  might  be  a  sufficient  definition  for  the 
puri)ose  of  the  particular  case  then  under  consideration ;  but  as  a 
general  definition  it  is  imperfect,  because  it  does  not  embrace  all 
the  cases  to  which  the  term  **  without  reserve  '*  equally  applies. 
When  a  property  is  offered  for  sale  without  reserve,  the  meaning, 
and  the  only  meaning  that  can  be  attached  to  it,  is,  that,  of  the 
bidders — the  public — who  choose  to  attend  the  sale,  whoever  bids 
the  highest  shall  be  the  purchaser ;  that  the  biddings  shall  be  left 
U)  themselves,  and  that  there  shall  be  no  bidding  on  the  part  of 
the  vendor.  And  it  is  not  without  reserve,  the  biddings  are  not 
left  free  from  the  interference  of  the  vendor,  if  any  means  or  con- 
trivance,  it  matters  not  what,  be  resorted  to  for  the  purpose  of 
preventing  the  effect  of  open  competition.  I  consider,  therefore, 
the  term  "without  reserve"  to  exclude  any  interference  on  the 
part  of  the  vendor  (or,  which  is  the  same  thing,  of  those  who  come 
in  under  the  vendor),  which  can,  under  any  possible  circumstances 
affect  the  right  of  the  highest  bidder  to  have  the  property  knocked 
doun  to  him,  and  that,  without  reference  to  the  amount  to  which 
that  highest  bidding  shall  go. 

Now,  what  took  place  in  this  case,  although  the  arrangement  is  [  37h  ] 
rather  complicated,  appears  to  me  to  amount  to  a  reserve,  or  at 
least  to  precisely  the  same  thing,  so  tir  as  the  public  is  concerned, 
which  is  the  only  way  you  can  look  at  it.  For  it  is  quite  immaterial 
what  are  tlie  precise  terms  of  the  arrangement  between  the  vendor 
and  anj  other  person,  that  being  only  the  machinery  by  which  the 
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BoBiNsoK  effect  is  produced.  We  must  look  to  see  what  is  the  effect  of  what 
Wall.  took  place  as  regards  the  public — as  regards  those  who  attended 
the  sale.  Now,  the  result  of  the  arrangement  between  the  vendor 
and  Lord  Mostyn  was,  that  there  should  not,  in  fact,  be  any  sale 
by  auction  at  all,  unless  the  price  exceeded  35,000i.  Therefore  it 
was  a  mere  mockery  of  a  sale  under  that  price.  Any  person 
going  into  the  auction-room,  and  intending  to  bid  for  this  property, 
had  no  chance  whatever  of  purchasing  it  unless  he  went  beyond 
36,000i.  Now,  whether  the  vendor  instructed  the  auctioneer  not  to 
knock  it  down  to  any  bidder  under  35,000/.,  that  is,  to  buy  it  in  as 
it  is  called,  or  to  knock  it  down  to  a  person  employed  to  bid  for  the 
vendor,  or  to  a  person  with  whom  the  vendor  had  contracted  that 
he  should  have  it  at  35,000/.,  and  that  no  bidding  under  that 
amount  should  interfere  with  his  contract,  it  is  precisely  the  earns 
thing  so  far  as  the  public  is  concerned ;  for  below  that  amount 
there  is,  in  either  case,  no  bidding  which  can  have  any  effect. 

What  is  held  out  to  the  public  as  being  a  sale  without  reserve 
turns  out,  therefore,  to  be  not  a  sale  without  reserve,  but  a  sale 
with  a  reserve ;  that  is  to  say,  subject  to  an  arrangement  which 
prevents  the  possibility  of  any  one  of  tlie  public  purchasing  the 
property  unless  it  exceeds  a  certain  amount;  and  I  am  of  opinion, 
L  *377  ]  that  if  the  sale  be  tainted  with  that  vice  at  the  commencement,  *it 
will  not  be  cured  by  the  circumstance  of  there  being  eventually 
a  bidding  exceeding  that  amount. 

That  is  consistent  with  the  principle  of  all  the  cases,  because 
such  a  result  may  have  been  produced  by  that  very  mode  of  pro- 
ceeding. It  may  very  possibly  be,  that  if  the  property  had  been 
put  up  for  sale,  strictlj'  speaking  without  reserve,  leaving  it  entirely 
to  the  public  to  bid  whatever  they  thought  right,  it  never  might 
have  attained  35,000/.  If  it  attains  35,000/.,  by  reason  of  the 
arrangement  between  the  vendor  and  those  with  whom  he  is  deal- 
ing, then  the  circumstance  of  a  person  bidding  higher  cannot  bind 
the  party  who  was  not  bound  when  he  came  into  the  auction-room 
and  began  to  bid. 

It  appears  to  me,  therefore,  that  the  decree  of  the  Masteb  of 
THB  Bolls  is  right ;  and  the  appeal  must  be  dismissed  with  costs. 
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WOOD  V.  ROWCLIFFE.  i847. 

(2  Phillips.  382—384.)  '^!!!l^'  ^' 

[A  NOTE  of  the  judgment  on  this  appeal,  aflSrming  the  decision  of     Wihram, 
WiGRAM,  V.-C,  reported  in  3  Hare,  304,  will  be  found  in  64  R.  E.  at     qh  Appeal. 

p.  306.]  Tx>i-d 

m  Gotten  HAM, 

L.a 
LACKY  V.  INGLE.  ^^^^^ 

(2  Phillips,  4 13— 424.)  ^^^7. 

Aor.  17. 

A.  having  mortgaged  an  estate  to  B.  and  C.  in  succession,  agi'eed  to  sell  

it  to  D.  free  from  incumbrances  :  part  of  the  purchase-money  was  to  be       Knight 

paid  down,  and  the  rest  on  the  completion  of  the  purchase.     During  the   Bruce,  V.-C. 

investigation  of  the  title,  A.  induced  D.,  who  was  ignorant  of  the  mort-      On  Appeal. 

gages,  to  make  further  payments  on  account  of  the  purchase-money,  and  lx)rd 

having  also  raised  a  further  sum  from  E.  on  the  security  of  his  contract,    Cottenham, 

without  giving    him    notice    of    C.'s    mortgage,    became  insolvent    and  * 

aVsconded.     D.  thereupon,  with  notice  of  all  that  had  happened,  paid  off         [  "*^^  J 

C.'s  mortgage  out  of  the  balance  of  the  purchase-money  remaining  due,  and 

E.,  to  secure  himself,  took  an  assignment  of   B.'s  mortgage.     But  the 

balance  of  purchase-money  not  being  sufficient  to  pay  both  E.*8  charge  and 

what  E.  had  paid  to  B. :  Held,  reversing  the  judgment  below,  that  E.  was 

not  entitled  to  tack  his  securit}'  to  B.*s  mortgage,  first,  because,  his  security 

was  not  a  security  on  the  estate  but  only  on  the  purchase -money :  and, 

secondly,  because,  although  E.  at  the  time  he  advanced  his  money  had  no 

notice  of  any  particular  incumbrance  on  the  estate  except  B.*s,  he  knew 

that  he  was  dealing  for  a  supposed  balance  out  of  which  D.,  having  cun- 

ti-acted  for  the  estate  free  from  incumbmnces,  would  be  entitled  to  pay  off 

any  incumbrances  to  which  the  estate  might  be  found  to  be  subject,  and 

therefore  the  equities  of  D.  and  E.  were  not  equal. 

On  the  2lBt  April,  1842,  Mrs.  Lacey  (the  plaintiff)  agreed  with 
Henry  Rogers  for  tlie  purchase  of  an  estate,  which  he  had  bought 
on  the  2nd  of  January  in  the  same  year,  and  of  which  he  was  then 
in  possession,  for  the  sum  of  5,200/.,  of  which  1,040/.  was  to  be  paid 
down,  and  the  residue  on  the  completion  of  the  purchase.  The 
1,040/.  was  duly  paid  and  abstracts  of  title  were  delivered,  from 
which  it  appeared  that  the  property  had  been  acquired  by  Eogers 
under  four  distinct  purchases ;  the  largest  of  which,  consisting  of 
about  266  acres,  had  alone  been  completed  and  paid  for.  Under 
these  circumstances  it  was  agreed,  that  the  purchase-monies  due 
from  Sogers  to  the  several  parties  from  whom  he  had  purchased 
the  three  other  portions  of  the  estate,  and  amounting  respectively 
to  the  sums  of  294/.,  550/.,  and  350/.  should  be  paid  to  them  out  of  . 
the  balance  of  the  plaintiff's  purchase-money  remaining  unpaid ; 
and  that  she  should  have  separate  conveyances  direct  from  those 
parties.  The  abstracts  were  approved  in  the  month  of  October,  but 
»ome  delay  occurred  in  verifying  them,  Rogers  representing  that  the 


124  1847.     CH.     2  PHILLIPS,  418—415.  [R.a. 

Lacky  deeds  relating;  to  the  266  acres  were  in  the  custody  of  a  third  party, 
iNGLB.  from  *whom  he  had  only  a  covenant  to  produce  them.  In  the  mean- 
r  •^u  ]  time,  and  on  the  28th  October,  he  applied  to  the  plaintiff  to  advance 
him  a  further  sum  on  account  of  the  purchase-money,  which  she 
accordingly  did,  to  the  amount  of  350Z.  A  few  days  afterwards  she 
paid  to  one  of  the  unpaid  vendors  550Z.,  the  amount  of  his  purchase- 
money,  pursuant  to  the  agreement  above-mentioned ;  and  she  was, 
about  the  same  time,  let  into  possession  of  the  whole  estate,  the 
subject  of  her  own  purchase,  without  prejudice  to  any  objections  to 
the  title. 

On  the  28th  November,  the  plaintiff's  solicitor  ha\dng  been 
informed  that  the  title  deeds  relating  to  the  266  acres  were  in  the 
possession  of  Messrs.  Foster  &  Sons,  solicitors  at  Cambridge,  he 
attended  at  their  office  for  the  purpose  of  examining  them  with  the 
abstract,  when  he  was  informed  by  the  Messrs.  Foster,  that  Rogers 
had,  on  the  8th  of  January,  1842,  executed  a  legal  mortgage,  in  fee, 
of  those  premises  to  one  Brown,  a  client  of  theirs,  for  securing 
1,500/.,  and  that  by  an  indenture  of  the  21st  of  April,  1842,  he  had 
assigned  the  benefit  of  his  contract  with  the  plaintiff  to  the  defendant 
Ingle,  who  [was]  also  a  client  of  theirs,  to  secure  the  sum  of  800f., 
then  advanced  to  him  by  Ingle  :  and  that  it  was  upon  that  occasion 
agreed  that  the  title-deeds,  which  were  already  in  the  hands  of  the 
Messrs.  Foster  as  solicitors  for  Brown,  should  as  between  Bogers 
and  Ingle,  be  considered  as  remaining  in  their  hands  as  a  security 
for  the  800Z.  advanced  by  Ingle.  Two  days  after  the  discovery  of 
these  incumbrances  Bogers  absconded,  and  a  fiat  in  bankruptcy 
issued  against  him,  under  which  he  was  declared  a  bankrupt. 

On  the  20th  of  December  following,  the  plaintiff  received  a  notice 
from  one  Wilkinson  to  the  effect  that  Bogers  had  on  the  28th  of 
January,  1842,  executed  to  him  an  equitable  mortgage  in  fee  of  the 
[♦415]  266  acres,  *accompanied  by  a  deposit  of  his  own  purchase  deed 
thereof,  and  a  document  purporting  to  be  an  abstract  of  the  title 
thereto,  to  secure  the  sum  of  2,000^. ;  and  that  that  sum  with 
interest  still  remained  due. 

On  enquiry  it  appeared  that  the  deed  so  deposited  with  WiHtinson, 
was,  in  fact,  a  forged  duplicate  of  Bogers*s  real  purchase  deed 
which  had  been  previously  deposited,  along  with  the  other  title 
deeds,  in  the  hands  of  Messrs.  Foster  on  the  occasion  of  Brown's 
mortgage,  and  that  Wilkinson  had  no  notice  of  that  mortgage  when 
he  advanced  the  2,000i.,  and  took  his  own  security. 

In  the  course  of  the  year  1843  Wilkinson  instituted  a  suit    to 
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enforce  that  security,  which  the  present  plaintiff  compromised  on  Lacbt 
the  11th  of  December,  1843,  by  the  payment  to  Wilkinson  of  1,500/.  Ixqlk, 
in  full  satisfaction  of  his  claim  for  principal  and  interest ;  and 
thereupon  by  an  indenture  of  that  date,  which  recited  that  the 
plaintiff  was  desirous  that  the  said  sum  of  2,000/.  and  interest 
should  be  kept  alive  as  a  subsisting  charge  or  lien  upon  the  premises 
for  her  benefit  as  against  all  other  persons  having  or  claiming  any 
chari^e  or  lien  thereupon,  the  said  sum  of  2,000/.  and  interest,  and 
Wilkinson's  security  for  the  same  were  assigned  to  one  Partridge  as 
trustee  for  the  plaintiff. 

The  1,500/.  so  paid  to  Wilkinson,  together  with  the  sums  previously 
paid,  or  agreed  to  be  paid,  on  account  of  the  purchase-money,  and 
the  1,500/.  due  on  Brown's  mortgage  considerably  exceeded  the 
gross  sum  payable  by  the  plaintiff  under  her  agreement,  and  there- 
fore left  nothing  for  the  payment  of  the  800/.  advanced  by  the 
defendant  on  the  security  of  the  21st  of  April.  But  he  having  on 
the  2nd  of  June,  1848,  paid  off  Brown,  and  taken  an  assignment  of 
his  mortgage  ;  insisted  that  he  had  a  right  to  tack  his  debt  of  800/. 
to  that  mortgage,  *and  that  the  plaintiff  was  not  entitled  to  redeem  [  *^i<*  J 
the  latter  without  paying  the  former  also.  It  was  to  determine 
tliat  question  that  this  suit  was  instituted,  praying  redemption  of 
the  mortgage  without  payment  of  the  800/. 

It  was  admitted  in  the  cause,  that  neither  the  plaintiff  nor  her 
solicitor  had  any  notice  of  Brown's  mortgage  or  of  the  defendant's 
security  until  the  28th  of  November,  1842 ;  or  of  Wilkinson's 
security  unti>  the  10th  of  December,  1842. 

Vice-Chancellor  Knight  Bbuce,  before  whom  the  cause  was  heard, 
having  decided  in  favour  of  the  defendant's  right  to  tack,  the 
plaintiff  appealed. 

As  the  argument  turned  chiefly  upon  the  effect  of  the  indenture 
of  the  2nd  of  July,  1842,  the  defendant's  original  security,  it  is 
necessary  to  set  forth  a  short  abstract  of  its  provisions.  After 
reciting  Rogers's  contract  with  the  plaintiff  as  one  by  which  200/. 
only  out  of  the  5,200/.  was  to  be  paid  down,  and  the  remainder  on 
the  completion  of  the  purchase,  and  that  Rogers  having  occasion 
for  the  loan  of  800/.  had  requested  the  defendant  to  lend  him  the 
same,  which  he  had  agreed  to  do  upon  having  the  repayment 
thereof,  with  interest,  secured  by  an  assignment  of  the  monies  to 
arise  from  the  sale  of  the  premises  comprised  in  the  before  recited 
contract  in  manner  thereinafter  contained ;  It  was  witnessed,  that 
in  consideration  of  the  sum  of  800/.  then  paid  to  Rogers  by  Ingle, 
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Lagkt       Rogers  did  grant,  bargain,  sell,  and  assign  unto  Ingle,  his  executors, 
Ikglb*       ^^*  ^^^  ^^^  sum  of  6,0002.  so  agreed  to  be  paid  to  Bogers,  as  the 
balance  of  the  price  for  the  said  premises  contracted  to  be  sold  by 
the  before  recited  agreement,  and  all  and  every  other  sum  and  sums 
of  money,  rents,  profits,  and  interests,  which  should  become  due 
and  payable  to  Bogers  under  the  same  agreement,  and  all  right, 
r  *^i7  ]      *title,  &c.,  both  at  law  and  in  equity,  of  Rogers,  of,  in,  and  to,  the 
said  sum  of  5,000Z.,  and  all  other  the  said  sum  and  sums  of  money, 
interest,  and  premises  aforesaid,  or  any  part  thereof,  and  also  the 
said  agreement  itself ;  To  have,  hold,  receive,  and  enjoy  the  said 
sum  of  5,000/.,  and  all  and  singular  other  the  premises  thereby 
assigned,  unto  Ingle,  his  executors,  &c.,  as  his  and  their  absolute 
property,  with  the  usual  powers  to  Ingle  to  use  the  name  of  Rogers 
in  enforcing  the  said  agreement,  and  recovering  payment  of  the 
said  sum  of  5,000/.,  the  balance  of  the  said  purchase-money.    Then 
followed  the  trusts  on  which  Ingle  was  to  hold  the  money  when 
recovered,  which  were,  to  repay  himself  the  800/.,  with  interest,  and 
to  pay  the  surplus  to  Rogers,  his  executors,  &c.     And  after  the  usual 
covenants  for  title,  there  was  this  proviso  and  covenant :  that,  in  the 
event  of  the  before  recited  agreement  for  sale  not  being  carried  into 
effect,  in  consequence  of  any  deficiency  or  imperfection  of  title  to 
the  premises,  Rogers,  his  heirs,  or  assigns,  would,  at  the  request  of 
Ingle,  his  executors,  &c.,  but  at  his  own  cost,  make  and  execute  a 
good,  valid,  and  efifectual  mortgage  of  the  said  hereditaments,  for 
securing  to  Ingle,  his  executors,  &c.,  the  repayment  of  the  800/.  and 
interest,  subject  nevertheless  to  the  mortgage  of  Browfi  for  securing 
the  sum  of  1,500/.   and  interest,  so  far  as  the  same  affected   the 
hereditaments  comprised  in  the  said  agreement. 

Mr.  Russell  and  Mr.  Chandless  for  the  appellant,  Mr.  Wi{fram, 
Mr.  Bacon,  and  Mr.  Prior  for  the  respondent. 

On  behalf  of  the  appellant,  it  was  insisted  that  the  effect  of  the 
deed  of  the  2nd  of  July  was,  in  the  event  which  had  happened, 
I^*4i8]  viz.  the  completion  of  the  plaintiff's  *purchase,  only  to  give  the 
defendant  a  security  for  the  800/.  on  the  purchase-money  and  not 
upon  the  estate,  and,  therefore,  that  the  legal  estate,  which  he  had 
acquired  by  assignment  from  Brown,  would  not  protect  him  against 
the  priority  of  Wilkinson's  mortgage :  for,  that  the  doctrine  which 
entitled  a  subsequent  equitable  incumbrancer  to  exclude  a  prior 
one,  by  getting  in  an  outstanding  legal  estate,  applied  only  where 
such  subsequent  incumbrancer  had  originally  advanced  his  money 
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on  the  security  of  the  land  itself:  Ex  parte  Knott  (i) ;  and  that  the  Lacet 
possession  of  the  title  deeds  woald  not  give  the  defendant  in  this  inqYe. 
case  a  better  right  than  the  deed  itself;  first,  because  the  delivering 
of  title  deeds  would  not  constitute  an  equitable  mortgage,  if  accom- 
panied by  a  written  contract  purporting  to  create  a  different  kind 
of  security ;  and,  secondly,  because  the  defendant,  having  express 
notice  of  the  plaintiff's  purchase  when  he  advanced  his  money, 
must  have  known  that  Sogers  had  no  power  to  mortgage  the 
estate,  except  on  the  contingency  of  that  purchase  going  off ;  and 
the  provisions  of  the  deed  itself  showed  that  such  was,  in  fact,  the 
understanding  of  the  parties. 

On  the  other  hand,  it  was  contended  that  a  security  upon  the 
purchase-money,  for  an  estate  contracted  to  be  sold,  was  a  security 
on  the  vendor's  lien  upon  the  estate  which  was  incident  to  such 
contract,  and,  therefore,  in  effect,  a  security  upon  the  estate  itself ; 
and  it  was  also  observed  that  the  plaintiff  had  been  guilty  of 
culpable  negligence  in  advancing  so  large  an  amount  of  the 
purchase-money,  as  she  had  done  in  this  case,  before  she  had 
verified  the  abstract  by  an  examination  of  the  deeds,  which  would 
have  led  her  to  the  discovery  of  the  frauds  practised  by  the  vendor, 
and  of  the  defendant's  charge,  as  well  as  of  the  other  incumbrances 
on  the  estate.  To  *which  it  was  replied  that  the  defendant  had  [*4i9J 
been  equally  negligent  in  not  giving  immediate  notice  of  his 
security  to  the  plaintiff. 

The  Lord  Chancellor,  in  the  course  of  the  argument,  repeatedly 
observed  that  the  respondent  had  to  make  out  no  less  a  proposition 
than  this,  that  a  vendor's  lien  for  the  purchase-money  could  be 
used  to  exclude  a  previous  incumbrancer  on  the  estate. 

The  Lord  Chancellor: 

The  decree  appealed  from  declares  that  Wilkinson's  charge  of 
28th  of  January,  1842,  is  to  be  postponed  to,  and  considered  as  a 
later  charge  on  the  estate  than  the  charge  of  800/.,  secured  to  the 
defendant  by  the  deed  of  2nd  of  July,  1842;  which  is  not  an 
accurate  exposition  of  the  principle  of  tacking,  upon  which  the 
decree  is  founded ;  but  in  effect  it  declares  that  the  defendant, 
having  got  in  Brown's  mortgage,  the  first  in  date,  is  entitled  to 
resist  redemption  of  that  mortgage,  except  upon  payment  of  what 
he  himself  advanced  under  the  agreement  of  the  2nd  of  July,  1842 ; 
(1)  8E.  E.254(ll  Ves.  609). 
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Lacey       or,  in  olher  words,  that  he  is  entitled  to  tack  this  debt  to  Brown's 
IKOLE.       mortgage. 

I  do  not  concur  in  this  opinion  and  dechiration.  A  party 
claiming  to  tack  must,  as  against  tlie  party  against  whom  the 
tack  is  to  operate,  have  advanced  his  money  upon  the  credit  of 
the  land.  2ndly.  He  must,  except  as  to  time,  have  an  equal  equity ; 
and,  Srdly,  which  follows  from  the  last,  he  must  have  advanced  his 
money  without  notice  of  the  other's  claim.  It  appears  to  me  that 
all  these  requisites  are  wanting  in  this  case.  Brown's  mortgage 
was  a  strictly  regular,  legal  mortgage.  Wilkinson's  was  a  good 
equitable  charge,  although  gross  fraud  was  practised  upon  him  in 
the  concealment  of  Brown's  mortgage.  On  the  2lBt  of  April,  1842, 
[  **20  ]  the  agreement  was  signed,  by  which  *Rogerp,  though  he  concealed 
the  existence  of  these  mortgages,  agreed  to  sell  to  the  plaintiff,  free 
from  all  incumbrances,  the  lands  so  mortgaged  and  charged,  and 
other  lands,  and  he  agreed  to  get  in,  at  his  own  expense,  all  legal 
and  equitable  estates  whatsoever.  It  appeared  that  Sogers  had 
contracted  for  the  purchase  of  part  of  the  land  so  agreed  to  be 
sold  to  the  plaintiff,  but  had  neither  paid  the  purchase-money  nor 
obtained  a  conveyance. 

There  can  be  no  doubt  as  to  the  right  of  the  plaintiff,  as  against 
Bogers,  in  this  state  of  circumstances.  She  was  entitled  to  call 
upon  him  to  convey  the  estate  free  from  all  incumbrances,  or  to 
deduct  the  amount  from  the  purchase-money;  and  in  the  same 
manner  she  was  entitled  to  apply  a  sufficient  portion  of  the 
purchase-money  in  paying  the  consideration  for  those  parts  of  the 
estate  which  Bogers  had  only  agreed  to  purchase ;  and  that  is  the 
position  in  which  she  now  stands :  for  having  made  these  last 
payments,  and  bought  up  Wilkinson's  claim,  and  deducting  the 
amount  of  Brown's  claim,  she  is  seeking  to  redeem  that  mortgage  ; 
and,  but  for  the  defendant's  claim  under  the  agreement  of  the 
2nd  of  July,  1842,  no  question  could  be  raised  as  to  her  right. 

But  the  defendant  says,  that  by  that  agreement  he  obtained 
such  an  equitable  charge  upon  the  estate,  that  he  is  entitled  to 
tack  it  to  Brown's  mortgage,  since  got  in  by  him,  and  so  to  call 
upon  the  plaintiff  to  pay  both.  That  agreement  begins  by  reciting 
the  plaintiff's  agreement  of  purchase  of  2l8t  of  April,  1842,  and 
that  it  had  not  been  completed,  and  that  the  defendant  Ingle  bad 
agreed  to  advance  800Z.  to  Bogers,  upon  having  the  repayment 
thereof,  with  interest,  secured  by  an  assignment  of  the  monies  to 
arise  from  the  sale  of  the  premises  comprised  in  that  contract ; 
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*and  thereupon  Rogers  assigns  such  purchase-monies,  so  agreed  to       Laobt 
be  paid  by  the  plaintiff  to  Rogers  as  the  balance  of  the  price  or       inole. 
consideration  for  the  said  premises  so  agreed  to  be  sold  to  plaintiff,       [  *42i  ] 
and  all  other  sums  which  might  become  due  to  him  under  the  said 
agreement,  with  liberty  to  use  Rogers's  name  to  enforce  the  agree- 
ment, and  compel  payment  of  the  money ;  and  he  was  to  hold  the 
monies  so  to  be  received,  upon  trust  to  redeem  Brown's  mortgage, 
to  pay  himself  the  800Z.,  and  to  pay  the  balance  to  Rogers ;  and 
Rogers  covenanted,  that  in  ease  the  agreement  for  sale  to  the 
plaintiff  should  not  be  carried  into  effect,  in  consequence  of  any 
deficiency  of  the  title,  he  would  make  and  execute  a  good  and 
effectual  mortgage  of  the  premises  comprised  in  the  said  agree- 
ment, for  securing  to  the  defendant  the  800Z.  and  interest,  but 
subject  to  Brown's  mortgage. 

It  is  quite  clear,  that  in  the  event  which  has  happened,  of  the 
plaintiff's  purchase  being  carried  into  effect,  the  defendant  did  not 
lend  his  800/.  upon  the  security  of  the  land.  In  that  event  he 
looked  to  the  purchase-money  only  ;  and  so  the  deed  expresses  it, 
and  so  it  must  have  been:  for  the  recited  agreement  with  the 
plaintiff  showed  him  that  Rogers  would  in  that  event  have  no 
interest  in  the  land.  But  if  the  money  was  not  advanced  upon  the 
credit  of  the  land,  no  case  of  tacking  can  arise.  This  is  strongly 
exemplified  in  the  case  put  in  Brace  v.  Duke  of  Marlborough  {i)^ 
and  adopted  by  Lord  Eldon  in  Ex  parte  Knott  (2),  "A  mere  judg- 
ment creditor,  though  he  deals  originally  for  a  lien,  does  not 
get  an  estate  originally  in  the  land ;  he  has  neither  jus  in  re,  nor 
jus  ad  rem :  but  if  there  be  once  a  creditor  by  mortgage,  and  he 
afterwards  advances  money  upon  a  judgment,  the  Court  will  intend 
that  he  makes  that  advance  meaning  to  take  *a  security  upon  the  [  ^^^2  ] 
land  for  both,  and  he  may  tack ;  but  if  he  remains  a  mere  judg- 
ment creditor,  the  Court  says  he  does  not  deal  upon  the  faith  of  the 
land  in  this  sense,  that  he  does  not  contract  for  an  interest  in  the 
land,  and  therefore  is  entitled  only,  as  a  judgment  creditor,  to  an 
elegit,  and  he  cannot  tack."  How  much  stronger  is  that  case  than 
the  present,  in  which  the  defendant  not  only  did  not  deal  upon  the 
faith  of  the  land,  or  contract  for  any  interest  in  it,  but,  as  appears 
upon  the  face  of  his  contract,  relied  upon,  and  advanced  his  money 
upon  the  faith  of,  a  fund,  which  could  only  arise  and  have  existence 
upon  the  supposition  that  the  party  to  whom  he  advanced  the  money 
would  not  have,  and  at  that  time  had  not,  any  interest  in  the  land. 
(1)  2  P.  Wms.  491.  (2)  8  R.  B.  264  (11  Ves.  617). 
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laoet  The  Yice-Chancellob  has  reasoned  this  case  as  if  the  contest 

Ingle.       had  been  between  Wilkinson  and  the  defendant.    I  think  it  quite 
unnecessary  to  follow  that  reasoning,  because  it  is  not,  in  my 
opinion,   founded  upon  a  correct  view  of  the  different  interests. 
The  plaintiff  has  indeed  taken  an  assignment  of  Wilkinson's  charge, 
and  cannot  be  prejudiced  by  having  so  done ;  but  I  do  not  think 
that  such  assignment  improved  her  position  beyond  what  it  would 
have  been  if  she  had  merely  paid  his  charge  out  of  her  purchase- 
money.     The  real  question  is,  whether,  as  against  the  defendant, 
the  assignee  of  the  purchase-money,  she  can  justify  the  application 
of  part  of  it  in  payment  of  Wilkinson's  charge,  and  in  relieving 
the    estate    purchased   by  her  from   such  charge.      As    against 
Rogers,  her  right  so  to  do  would  not  be  disputed,  whatever  may 
have  been  the  relative  position  of  the  defendant  and  Wilkinson  ; 
and  I  cannot  understand  how  the  defendant,  purchasing  of  Rogers 
his  title  to  the  purchase-money,  can  have  a  lai-ger  right  than  the 
assignor  had  ;  and  this  opens  the  second  objection  to  the  principle 
[  *423  ]       of  tacking  being  applied  to  this  case.     In  *Brace  v.  Duke  of  Marl- 
borough  (i),  the  Master  op  the  Rolls  said,  "  In  all  these  cases  it 
must  be  intended  that  the  puisne  mortgagee  when  he  lent  his 
money  had  no  notice  of  the  second  mortgage,  statute,  or  judgment; 
for  that  is  the  sole  equity."     How  can  this  defendant  say  that  he 
had  not  notice  of  the  plaintiff's  right  to  apply  her  purchase-money 
in  paying  off  any  incumbrances  affecting  the  estate,  when  his  agree- 
ment recites  the  plaintiff's  agreement  of  purchase  under  which 
that  right  arises  ?    That  he  did  not  know  of  Wilkinson's  charge  is 
nothing,  as  he  had  notice  of  the  plaintiff's  right  to  pay  off  any 
charge ;  and  it  is  against  that  equity  he  is  now  contending.     He 
was  dealing  for  a  supposed  balance  or  surplus,  but  he  is  contending 
for  the  nominal  purchase-money  without  reference  to  what   was 
properly  to  be  deducted  from  it.    How  can  it  be  said  that  in  this 
case  the  equities  of  the  parties  are  equal  ?    Look  at  their  contracts. 
The  plaintiff  for  a  certain  sum  was  to  have  the  estate  free  from 
incumbrances:  what  she  has  paid  to   the  vendor  and  to  some 
incumbrancers,  and  is  prepared  to  pay  to  others,  will  exhaust  the 
whole  of  her  purchase-money.    But  the  decree  says,  that  she  shall 
not  have  the  estate  conveyed  to  her,  free  from  the  incumbrances, 
because  by  a  fraud  practised  upon  the  defendant  by  Rogers  in 
suppressing  some  of  these  incumbrances,  and  thereby  leading  him 
to  suppose  that  there  would  be  a  surplus  of  the  purchase-money, 

(1)  2P.  Wmp.  495. 
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he  was  induced  to  advance  a  sum  of  money  upon  the  faith  of  such  Lacey 
supposed  surplus.  The  plaintiff  was  no  party  to  this  fraud ;  and  jnqle. 
why  are  her  rights  to  be  affected  by  it  ?  The  decree  deprives  the 
plaintiff  of  what  she  contracted  for,  namely  the  estate,  free  from 
incumbrances,  for  the  purchase-money  agreed  for,  but  gives  to  the 
defendant  what  he  never  contracted  for,  a  lien,  for  the  money  he 
advanced,  upon  the  land  in  the  hands  of  the  purchaser. 

The  defendant  has  gone  into  evidence  to  show  that,  in  the  [  424  ] 
opinion  of  some  professional  gentlemen,  it  was  improvident  for  the 
plaintiff  to  have  paid  so  much  on  account  of  the  purchase-money 
before  the  state  of  the  title  had  been  ascertained.  Such  payments 
may  have  been  improvident,  and  might  have  produced  injury  to 
the  party  paying,  but  they  cannot  give  any  right  to  the  defendant, 
who  did  not  give  any  notice  of  his  claim  until  after  all  the  voluntary 
payments  had  been  made.  He  taking  a  charge  upon  a  chose  in 
action,  a  supposed  surplus  or  balance,  and  taking  no  measures  to 
ascertain  the  state  of  the  account,  nor  giving,  to  the  party  to  pay, 
any  notice  of  his  claim,  was  guilty  of  much  greater  neglect. 

The  defendant  also  makes  it  part  of  his  case  that,  at  the  time 
his  agreement  was  made,  the  title  deeds,  which  were  in  the  hands  of 
the  solicitor  for  Brown,  the  first  mortgagee,  were,  as  between  Eogers 
and  the  defendant,  declared  to  be  held  for  the  defendant's  security. 
This  is  at  variance  with  the  agreement,  unless  it  be  taken  to  refer 
only  to  the  possible  event  of  plaintiff's  purchase  not  being  com- 
pleted, and  in  that  sense  only  can  I  receive  such  evidence  ;  but  had 
it  in  terms  applied  to  an  absolute  charge  upon  the  deeds,  the  defen- 
dant's case  would  not  have  been  improved,  because  at  that  time 
the  defendant  had  full  knowledge  of  the  plaintiff's  agreement  and 
purchase,  and  that  the  deeds  were  her's  and  not  Eogers's. 

I  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to  redeem 
Brown's  mortgage  upon  payment  only  of  what  is  due  upon  that 
security ;  and  as  the  whole  of  this  litigation  has  arisen  from  the 
claim  of  the  defendant  to  tack  his  debt,  which  I  am  of  opinion  he 
is  not  entitled  to,  he  must  pay  the  costs  up  to  the  hearing,  including 
the  costs  of  the  hearing.     The  decree  must  be  varied  accordingly. 


9—2 
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BELLAMY  v.  SABINE. 

(2  Phillips,  425—452;  S.  C.  17  L.  J.  Ch.  105.) 

Circumstances  to  be  taken  into  consideration  in  judging  of  the  fairness  of 
an  an-angement  between  a  father,  tenant  for  life,  and  son,  tenant  in  tail, 
for  barring  the  entail. 

Where  the  main  consideration  moving  from  the  son  was  an  undertaking 
to  pay  the  father's  debts,  even  the  circumstance  of  several  of  the  most 
important  items  being  left  in  blank  was  held  insufficient  to  set  the  trans- 
action aside,  as  against  the  father,  though  the  son  was  only  just  of  age ;  as 
a  family  arrangement  of  that  desciiption  cannot  be  supposed  to  have 
depended  upon  any  very  exact  calculation  as  to  the  amount  of  the  debts. 

An  agreement  between  a  father,  tenant  for  life,  and  an  eldest  son,  tenant 
in  tail,  for  certain  considerations,  to  bar  the  entail  and  convey  the  estate  to 
the  son,  was  followed  within  a  fortnight  by  the  sale  of  the  estate  by  the 
son  to  tlie  solicitor  who  had  acted  for  both  parties  in  the  agreement  In  a 
suit  after  the  death  of  the  son  without  issue,  by  the  next  remainderman  in 
tail,  who  was  also  heir-at-law  of  the  son,  to  set  aside  both  transactions,  and 
to  have  the  estates  resettled  to  the  former  uses,  the  Court  was  of  opinion 
upon  the  evidence  that  both  transactions  were  but  parts  of  one  scheme, 
contrived  by  the  solicitor  for  his  own  benefit ;  but  being  also  of  opinion 
that,  on  the  principle  of  family  arrangements,  the  agreement  between  the 
father  and  the  son  was  not  necessarily  an  unfair  one  in  itself,  the  Court 
set  aside  the  second  only,  and  dismissing  the  bill  as  to  the  first,  decreed  the 
solicitor  to  convey  the  estate  to  the  plaintiff  in  fee. 

In  the  year  1827  John  Bellamy  was  seised  in  fee  of  an  estate  at 
Cheddington,  in  the  county  of  Dorset,  and  was  tenant  for  life,  with 
remainder  to  his  first  and  other  *sons  in  tail,  of  other  estates  in 
the  same  county.  Edward  Bellamy,  his  eldest  son,  was  then 
living,  and  had  just  attained  twenty-one,  and  being  a  young  man 
of  dissipated  and  extravagant  habits,  with  no  property  of  his  own 
except  his  reversionary  interest  in  the  entailed  estates,  and  his 
father  having  mortgaged  his  interest  in  both  the  estates  to  a  large 
amount,  and  being  in  great  pecuniary  embarrassment,  they  entered 
into  an  agreement  under  seal,  dated  the  8th  of  June,  1827,  by 
which  it  was  agreed  that  a  recovery  should  be  suffered  of  the 
entailed  estates,  and  that  those,  as  well  as  the  estate  at  Chedding- 
ton, of  which  John  Bellamy  was  seised  in  fee,  should  be  conveyed 
to  Edward  in  fee,  he  covenanting,  in  consideration  thereof,  to  pay 
the  debts  due  from  his  father  to  certain  persons  therein  named, 
but  of  several  of  which  the  amount  was  left  in  blank ;  to  advance 
a  sum  of  600/.  for  the  use  of  the  family,  and  to  pay  certain 
annuities  to  his  father  and  mother,  and  his  brothers  and  sisters, 
which  were  to  be  secured  upon  the  estates  ;  and  also  to  grant  to  his 
father  a  lease  for  sixty  years,  if  he  should  so  long  live,  of  a  portion 
of  the  estates  for  his  residence,  at  a  pepper-corn  rate. 

That  agreement  was  entered  into,  and  the  terms  of  it  negotiated 
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between  the  parties,  by  the  instrumentality  of  Sabine,  who  had     Bellamy 
acted  as   the  solicitor  both  for  the  father  and  the  son  in  other      babinb. 
transactions,  and  to  whom  the  ^father  was  at  the  date  of  the  agree-       [  *427  ] 
ment  indebted,  for  professional  services  and  advances  of  money, 
to  the  amount  of  upwards  of  5,000Z.,  a  small  part  of  which  only 
was  secured  by  a  mortgage  of  his  life  interest  in  the  estates. 

On  the  21st  of  the  same  month  another  agreement  was  entered 
into  between  Edward  Bellamy  and  Sabine,  by  which  Sabine  agreed 
to  purchase  Edward's  interest  under  the  first  agreement,  and  to 
assume  the  liabilities  which  he  had  thereby  undertaken ;  the  con- 
sideration for  such  purchase,  as  stated  in  the  deed,  being  the  sum 
of  541Z.  Is.,  therein  stated  to  be  paid  down  but  which  was  in  fact 
the  amount  of  a  debt  then  due  from  Edward  to  Sabine,  and  of 
a  further  sum  of  3,600/.,  to  be  secured  or  paid  at  the  option  of 
Sabine,  at  the  expiration  of  seven  years. 

In  pursuance  of  the  first  agreement  a  recovery  was  suffered  by 
John  and  Edward  Bellamy  in  Hilary  Term,  1828,  and  the  estates 
were  conveyed,  by  Edward's  direction,  to  Sabine,  pursuant  to  the 
second  agreement.  In  the  month  of  August  following,  Edward 
Bellamy  died  without  issue,  having  by  his  will  disposed  of  the 
balance  of  purchase-money  due  to  him  under  the' second  agree- 
ment, and  leaving  his  next  brother,  Francis,  his  heir-at-law,  who 
being  also  the  person  who  but  for  the  recovery  would  now  have 
been  first  tenant  in  tail  in  remainder  of  the  settled  estates,  filed  his 
bill  against  Sabine,  John  Bellamy,  and  certain  mortgagees  under 
Sabine,  alleging  that  both  the*  agreements  were  but  parts  of  one 
scheme,  which  had  been  concerted  between  John  Bellamy  and 
Sabine  for  the  purpose  of  defrauding  Edward,  and  praying  that 
they  might  both  be  set  aside,  and  the  estates  reconveyed  by  Sabine 
to  the  uses  to  which  they  stood  limited  at  the  date  of  the  first 
agreement. 

How  far  the  fraud  was  made  out  against  John  Bellamy  and        [  ^^^  ^ 
Sabine  respectively,  by  the  contents  of  the  instruments,  and  the 
other  circumstances  of   the    transactions,    as   they  appeared    in 
evidence,  will  be  seen  from  the  judgment  of  the  Master  of  the 
Rolls,  before  whom  the  cause  was  heard  in  the  year  1835. 

The  Master  of  the  Rolls  (Sir  C.  C.  Pepys)  : 

In  this  case  I  have  not  had  the  least  doubt  as  to  the  plaintiff 
being  entitled  to  a  decree  against  the  defendant  Sabine,  but  I  have 
had  some  difficulty  in  coming  to  a  conclusion  as  to  the  extent  to 
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Bellamy      which  the  decree  ought  to  go  as  it  affects  the  interests  of  the  other 
Sabine.       parties.    I  will  first  consider  the  case  as  it  affects  the  defendant 
Sabine. 

It  appears  that  the  defendant  John  Bellamy,  the  plaintiff's  father, 
was  seised  in  fee  of  a  house  and  some  lands  at  Cheddington,  and 
that  he  was  tenant  for  life  with  remainder  to  his  first  and  other 
sons  in  tail,  of  other  property  at  South  Perrott,  Bervill,  and 
Cor  scorn  be. 

John  Bellamy  had,  prior  to  the  year  1827,  become  greatly 
involved,  and  had  mortgaged  his  life  estate,  and  also  the  Chedding- 
ton  estate,  and  he  was  indebted  to  the  defendant  Sabine  to  a  very 
large  amount,  of  which  200Z.  only  was  secured  by  mortgage,  and 
that  upon  the  life  estate  in  Bervill;  besides  which  there  was  a 
bond  debt  of  600/.,  with  seven  years'  interest,  and  debts  not 
secured  upon  a  general  account  and  for  professional  bills,  amount- 
ing together,  according  to  the  defendant's  account,  to  between 
4,500/.  and  5,000/. ;  besides  which  there  was  due  to  defendant 
Sabine's  brother,  upon  bond  and  mortgage  of  the  life  interest  in 
South  Perrott,  2,000/.  principal  and  340/.  interest.  The  Chedding- 
[  *^-'']  ton  estate  ^appears  to  have  been  mortgaged  for  a  sum  bearing  a 
large  proportion  to  its  full  value :  1,300/.  for  principal  and  195/.  for 
interest  was  due  upon  the  mortgage  of  that  estate  to  Miss  Devere&t, 
and  800/.  to  Randall. 

There  was,  therefore,  due  to  the  defendant  Sabine  and  his 
brother,  from  John  Bellamy  the  father,  above  8,000/.;  and  the 
whole  value  of  his  life  estate  wd.s  estimated  by  the  defendant 
Sabine  at  only  5,546/. ;  and  of  this  8,000/.  3,150/.  was  already 
charged  upon  the  life  estate,  leaving  only  2,296/.  of  the  value  of  the 
life  estate,  and  the  equity  of  redemption  of  Cheddington,  to  secure 
the  balance  of  the  8,000/.,  all  of  which  was  due  to  the  defendant 
Sabine.  It  was,  therefore,  obvious  that  John  Bellamy  was  greatly 
involved,  and  that  the  defendant  Sabine  had  no  prospect  of 
getting  from  him  some  thousands  of  what  he  claimed  to  be  due. 
Independently  of  these  sums,  John  Bellamy  was  indebted  to  other 
persons  to  a  very  considerable  amount ;  under  these  circumstances, 
tlie  defendant  Sabine  seems  to  have  formed  a  plan  of  making  the 
inheritance  of  the  settled  estate  available  for  the  payment  of  what 
was  due  to  him. 

On  his  part  it  was  contended,  that  the  deed  of  8th  of  June,  1827. 
between  John  and  Edward  Bellamy,  which  bears  the  appearance 
of  a  family  arrangement,  and   the  deed  of  2l8t  of  June,    1827, 
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which  is  a  sale  of  the  property  in  qaestion  to  the  defendant  Sabine,  Bbllamt 
were  distinct  transactions.  I  cannot  believe  this  to  be  so.  By  the  sabinji 
deed  of  the  8th  of  June,  1827,  Edward  Bellamy  entered  into  a 
covenant  with  his  father  to  pay  the  debts  claimed  by  the  defendant 
Sabine  and  his  brother ;  but  there  is  no  contract  with  them,  and 
they  did  not  thereby  obtain  any  security  upon  the  inheritance,  or 
claim  against  the  owners  of  it ;  indeed,  had  that  deed  stood  by 
itself,  the  *defendant  Sabine  and  his  brother  would  have  been  in  a  [  **30  ] 
much  worse  situation  than  they  were  in  before,  the  effect  would 
have  been  to  deprive  their  debtor  of  the  whole  of  his  property  and 
means  of  payment,  without  substituting  any  security  in  its  place. 
It  is  impossible  to  attribute  any  such  intention  to  the  defendant 
Sabine.  Had  he  been  so  generously  disposed  as  to  sacrifice  his 
own  interest  and  that  of  his  brother,  and  the  other  creditors,  to  the 
object  of  making  a  proper  arrangement  between  the  father  and  the 
son,  would  he  have  advised  such  an  arrangement  as  that  deed  con- 
tains? He  had  for  his  client  a  tenant  for  life  involved  greatly 
beyond  the  value  of  his  life  estate,  and  a  tenant  in  tail  in 
remainder  not  long  of  age,  and  admitted  to  be  thoughtless,  dis- 
sipated, and  extravagant.  By  that  deed  the  father  parts  with  the 
whole  of  his  property  to  the  son,  upon  his  covenant  to  pay  his  debts, 
not  even  charging  them  upon  the  inheritance,  and  leaving  himself 
personally  liable  to  them  all ;  and  the  son  is  made  to  covenant  to 
pay  sums  of  money  exceeding  by  several  thousand  pounds  the 
value  of  the  property  he  was  purchasing,  and  was  invested  with 
the  dominion  over  the  inheritance,  from  which  no  good  purpose  to 
him  could  possibly  arise  ;  but  if,  on  the  other  hand,  the  defendant 
Sabine  had  determined  to  make  himself  owner  of  the  inheritance, 
and  to  turn  the  debt  due,  or  claimed  to  be  due,  to  him  to  the  best 
l)ossible  advantage,  by  treating  it  as  part  of  the  purchase-money, 
the  whole  arrangement  becomes  intelligible,  and  the  scheme  well 
contrived  for  that  purpose. 

It  appears  that  Edward  Bellamy,  the  eldest  son  of  John  Bellamy, 
and  first  tenant  in  tail  of  the  settled  estates,  attained  twenty-one 
in  August,  1826,  and  by  the  deed  dated  8th  of  June,  1827,  to  which 
John  Bellamy,  the  father,  and  Edward  are  the  only  parties,  it  is 
recited  *that  John,  the  father,  was  indebted  in  /.,  arid  that  he       [  *i3i  ] 

wanted  money  to  pay  his  debts,  and  to  make  provision  for  his  wife 
and  younger  children  ;  and  John  thereby  agreed  to  sell  all  his 
interest  in  the  properties  in  question  to  Edward,  upon  consideration 
of  having  a  life  estate  granted  to  him  of  the  house  at  Cheddington, 
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Bkllamt  and  certain  lands  there,  and  of  an  undertaking  by  Edward  to  pay 
Sabinb.  '•     (Here  followed  an  enumeration  of  the  mortgage  and  other 

debts  of  John  Bellamy  which  Edward  by  the  agreement  undertook 
to  pay,  including  amongst  others  the  following :) 

''  Also  all  sums  due  to  the  defendant  Sabine  on  cash  account  and 
interest  to  6th  of  April,  not  exceeding  l. 

'^Also  all  professional  charges  as  steward  and  solicitor  due  to 
Sabine  to  6th  of  April,  not  exceeding  {. 

"  All  repairs  done  prior  to  6th  of  April.  Also  to  pay  150i.  to  John 
Bellamy,  to  pay  simple  contract  debts." 

(His  Lordship  then  enumerated  the  annuities  and  other  sums 
which  Edward  was  to  pay  to  the  other  members  of  the  family  and 
continued :) 

The  sums  so  agreed  to  be  paid,  independently  of  the  annuities, 
amounted  with  interest,  to  about  11,000Z.,  to  which  being  added  the 
value  of  the  annuities,  and  of  the  life  interest  in  the  house  and  lauds 
at  Cheddington  reserved  to  John  Bellamy,  according  to  defendant 
Sabine's  own  calculation  the  sum  of  15,727Z.  is  produced  as  the 
consideration  agreed  to  be  paid  by  Edward  Bellamy  for  the  property 
at  Cheddington  and  the  life  interest  of  John  Bellamy  in  the  settled 
property.  Of  the  value  of  the  fee  simple  of  the  whole  of  the  estates 
there  is  no  evidence  to  enable  me  to  come  to  any  satisfactory  con- 
clusion. In  exhibit  M.  the  defendant  Sabine  states  it  at  15,150/., 
but  this  is  evidently  understated  to  justify  his  purchase  of  Edward; 
[  *432  ]  and  for  the  same  purpose  ^he  brings  witnesses  to  prove  the  value  to 
be  from  12  to  14,0002.  To  this  little  attention  is  to  be  paid,  and 
Mr.  Sabine  seems  to  have  forgotten  that  in  depreciating  the  value  of 
the  property  in  order  to  justify  his  purchase  of  Edward,  he  is  giving 
evidence,  which,  if  believed,  would  render  the  transaction  between 
the  father  and  son  still  more  extravagant  and  unreasonable  than  it 
was  in  fact. 

Upon  the  best  calculation  I  can  make  from  the  documentary 
evidence  and  statements,  I  think  that  the  value  of  the  fee  simple  of 
the  property  may  be  taken  at  about  17,800/.,  only  exceeding  the 
value  given  by  Edward  for  the  life  estate  of  his  father  and  the  fee 
of  Cheddington  by  about  1,300/. ;  and  the  value  so  given  exceeding 
the  valueof  the  life  estate,  as  calculated  by  Sabine  himself  in  his 
letter  of  the  2nd  of  April,  1827,  and  the  fee  simple  of  Cheddington, 
by  about  6,000/.  It  is  true,  indeed,  that,  as  to  the  settled  estates, 
it  was  worth  while  for  Edward  to  give  much  more  than  its  real 
value  for  the  life  estate  of  his  father,  because  his  was  only  a 
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contingent  interest,  depending  upon  bis  surviving  his  father,  without  Bellamy 
whose  concurrence  he  could  not  bar  the  entail ;  and  had  no  recovery  sabinb. 
been  suffered,  in  the  event  which  happened  he  could  never  have  had 
any  interest  in  the  settled  property.  In  the  letter  of  the  2nd  of 
April,  1827,  Mr.  Sabine  values  the  reversion  of  the  settled  estates 
at  8,190Z.,  and  deducting  one- third  on  account  of  the  contingency, 
values  Edward's  interest  at  5,460i.  Supposing  this  to  have  been  an 
accurate  calculation,  the  property  remaining  to  Edward  Bellamy, 
after  deducting  the  consideration,  ought  to  have  been  of  that 
amount,  instead  of  which  it  would  appear  from  the  defendant's, 
Sabine's,  own  calculation,  to  have  amounted  to  a  sum  far  less ;  but 
the  calculation  was  evidently  made  for  a  particular  purpose,  and  is, 
therefore,  not  to  be  relied  upon. 

Upon  this  evidence,  however,  it  would  be  impossible  to  support  [  <33  ] 
the  first  deed  as  a  purchase.  I  shall  presently  consider  how  far  this 
evidence  is  to  be  considered  as  giving  a  correct  statement  of  the 
value,  and  how  far  this  part  of  the  transaction  is  to  be  considered 
as  affected  by  other  principles ;  but  I  am  at  present  considering  the 
case  as  it  affects  the  defendant  Sabine  only,  and  I  have  entered  so 
far  into  the  consideration  of  this  first  deed,  to  which  Sabine  was  no 
party,  for  the  purpose  of  explaining  the  grounds  upon  which  I  have 
come  to  the  conclusion,  that  this  arrangement  between  the  father 
and  the  son  was  effected  by  Sabine  only  as  a  step  towards  effecting 
his  ultimate  object  for  his  own  benefit. 

It  appears  by  an  account  put  in  and  approved  by  the  defendant 
Sabine,  that  on  the  21st  of  June,  1827,  the  date  of  the  agreement 
between  Edward  Bellamy  and  the  defendant  Sabine,  Edward 
Bellamy  was  indebted  to  him  in  the  sum  of  541Z.,  part  of  which 
had  been  due  from  December,  1823,  two  years  and  a  half  before 
Edward  attained  twenty-one,  and  of  which  sum  of  541/.,  above  1601. 
had  been  advanced  between  the  8th  and  the  21st  of  June,  1827,  and 
the  whole  of  it,  except  141i.,  after  the  month  of  March,  1827,  in  which 
month  it  appears  from  Mr.  Sabine's  letter  of  the  24th  of  March  that 
the  arrangements  between  the  father  and  son  were  in  progress. 

The  items  in  this  account  prove  the  state  of  destitution  in  which 
Edward  then  was,  and  the  readiness  of  Sabine  to  administer  to  his 
wants,  arising  probably  from  the  means  of  repayment  which  he 
contemplated  in  the  completion  of  the  projected  arrangement. 

The  agreement  of  the  27th  of  June,  1827,  merely  provides  that 
Sabine  shall  take  upon  himself  all  the  liabilities  *which  Edward  had       [  *^^*  1 
assumed  by  the  deed  of  the  8th  of  June,  and  that  in  consideration 
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Bkllauy  thereof,  and  of  the  5412.  falsely  stated  to  have  been  then  paid  by 
sabike.  Sabine  to  Edward,  and  of  8,600Z.  to  be  paid  to  Edward,  or  at  the 
option  of  Sabine  to  be  secured  to  be  paid  (without  saying  how)  to 
him  at  the  expiration  of  seven  years  from  the  date  of  the  con- 
veyance, with  interest  at  51.  per  cent.,  but  not  made  payable  before 
the  principal,  Edward  agreed  to  convey  and  assign  to  Sabine  the 
absolute  interest  in  all  the  properties,  including  the  policies 
comprised  in  the  deed  of  the  8th  of  June. 

The  first  observation  that  occurs  upon  this  agreement  is,  that  it 
takes  from  Edward  the  only  benefit  he  could  have  derived  from  that 
of  the  8th  of  the  same  month.  The  only  personal  object  he  could 
have  had  in  entering  into  the  arrangement  with  his  father  was  to 
relieve  himself  from  his  pressing  necessities,  and  to  provide  for 
himself  the  means  of  future  subsistence ;  but  by  this  agreement  he 
is  for  seven  years  deprived  of  the  possibility  of  deriving  any 
pecuniary  assistance  from  it,  except  by  favour  of  Mr.  Sabine.  For 
that  period  at  least  it  placed  him  completely  under  the  control  of 
Mr.  Sabine,  and  rendered  him  dependent  upon  him  even  for  his 
subsistence.  It  took  from  him  all  means  of  performing  his  engage- 
ment with  his  father  as  to  the  debts,  but  left  him  subject  to  its 
operation ;  for  as  the  father  was  no  party  to  this  agreement,  he 
would  have  been  entitled,  if  compelled  to  pay  any  debt,  to  call  upou 
his  son ;  and  there  was  nothing  to  prevent  any  creditor,  except 
perhaps  Sabine  himself,  from  exercising  all  their  legal  rights. 
Sabine,  indeed,  agreed  to  pay  these  debts,  but  he  only  personally 
agreed  so  to  do.  To  provide  for  the  payment  of  the  debts  was  tbe 
professed  object  of  the  whole  of  the  arrangement,  but  the  result  uf 
it  was  that  both  father  and  son  remain  personally  liable,  and 
[  *^^''  ]  Sabine  gets  the  ^estates  unaffected  by  any  of  the  debts,  excei)t 
those  which  were  originally  charged  upon  them,  and  the  father  and 
son,  if  called  upon  to  pay,  being  deprived  of  all  the  property  by 
means  of  which  payment  could  be  made,  could  have  no  redress, 
except  under  Sabine's  personal  undertaking. 

Such  is  the  transaction  under  which  Sabine  claims  as  purchaser 
from  his  client,  a  young  man  but  recently  twenty-one,  in  the 
greatest  pecuniary  difficulties,  and  of  acknowledged  extravagance 
and  folly,  if  not  of  mental  imbecility,  of  which  there  is  stroni: 
evidence,  but  to  which  I  think  it  unnecessary  to  advert,  the  other 
facts  of  the  case  rendering  that  immaterial  for  the  objects  of  tliis 
suit;  and  for  the  same  reason  I  pass  over  other  facts,  mo>t 
important  if  further  proof  were  required,  such  as  the  fact  that  the 
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transaction  with  this  young  man  was  carefully  concealed  from  the     Bixlamt 

father,  and  from  the  present  plaintiff  wlien  he  asked  for  information      sabinb. 

as  to  the  estates.    Mr.  Sabine  indeed  attempts  to  prove  not  only 

that  he  gave  the  full  value  for  the  property,  but  by  the  account 

stated  in  exhibit  M.  represents  that  he  gave  4,7202.  above  the  value. 

It  would  be  difficult  to  give  credit  to  any  evidence  to  prove  such  a 

proposition,  and  as  proof  of  the  inaccuracy  of  that  statement  I  will 

only  observe  that  in  estimating  the  value  of  the  property  purchased 

he  takes  the  value  of  the  reversion  only  of  that  part  of  Gheddington 

reserved  to  John   Bellamy,  although  he  charges  as  part  of  the 

consideration  the  value  of  his  life  interest,  and  there  is  no  proof  in 

support  of  the  valuations  in  other  respects  which  can  be  relied 

upon.     So  the  consideration  for  this  purchase  consists  partly  of 

debts  which  Sabine  agrees  to  pay,  but  as  to  which  he  is  under  no 

liability  to  the  creditors,  and  partly  of  debts  alleged  to  be  due  to 

himself  to  between   5,000/.   and   *6,000i.,   for  which  he  had  no       [  M36  ] 

security,  and  only  the  personal  liability  of  John  Bellamy,  who  was 

professedly  insolvent,  to  look  to.    Wljat  part  of  the  debts  due  to 

others  he  may  have  expected  to  be  called  upon  to  pay,  what  was 

really  due  to  himself,  and  what  portion  of  it  he  had  any  hope  of 

recovering  from  John  Bellamy,  are  considerations  essential  to  any 

estimate  of  what  he  thought  he  was  giving  for  the  property ;  and 

of  this  there  can  be  no  proof. 

Some  attempt  was  made  to  prove  acquiescence  on  the  part  of 
Edward  Bellamy,  and  an  election  by  his  will  to  abide  by  the  sale ; 
but  it  appears  that  the  recovery  was  not  completed  till  Hilary 
Term,  1828,  and  he  died  in  August,  1828.  His  will  professes 
indeed  to  dispose  of  money,  and  very  possibly  he  conceived  the 
transaction  as  conclusive  as  to  himself  and  his  property,  but  he 
was,  up  to  the  time  of  his  death,  more  in  the  power  of  Mr.  Sabine 
than  he  had  been  before.  Much  more  than  this  is  required  to 
deprive  a  party  of  his  right  to  complain  of  a  fraudulent  purchase 
of  his  estates.  I  think,  therefore,  that  there  is  in  this  case  much 
more  than  sufficient  to  bring  Mr.  Sabine*s  purchase,  and  all  benefit 
that  he  could  have  derived  under  any  part  of  the  transaction,  in 
'luestion,  within  the  rules  of  this  Court,  and  to  subject  hira  to  the 
liability  to  restore  the  property  to  the  party  entitled  to  receive  it. 
Who  that  party  is,  and  in  what  right  such  party  is  to  receive  the 
projierty  so  to  be  restored  remains  to  be  considered. 

The  party  aggrieved  was  Edward  Bellamy,  before  these  transac- 
tions first  tenant  in  tail  in  remainder  expectant  upon  his  father's 
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Bellamy     life  estate.     The  plaintiff  is  Francis  Bellamy,  second  tenant  in  tail 
Sabine.       in  remainder,  before  the  recovery  suffered  expectant  upon  the  life 
[  *437  ]       ^estate  of  the  father,  and  the  failure  of  the  estate  tail  in  Edward. 
The  plaintiff  is  also  heir-at-law  of  Edward. 

It  was  not  disputed  at  the  hearing  that  the  heir-at-law  of  a 
person  seised  in  fee  might  obtain  a  decree  to  set  aside  a  fraudulent 
sale  by  the  person  so  seised ;  but  it  was  said  that  Edward  never 
was  seised  in  fee,  and  that,  as  a  remainder  man,  the  plaintiff  could 
not  complain,  because  the  recovery  destroyed  his  remainder.     If  it 
was  only  intended  to  be  argued  that  if  a  tenant  in  tail  suffers  a 
recovery  intending  to  bar  the  entail,  but  is  defrauded  in  some  part 
of  the  transaction,   independently  of  the  object  of  barring  the 
entail,  a  remainder  man  cannot  complain,  the  proposition  is,  I 
conceive,  correct ;  but  it  amounts  only  to  this,  that  a  transaction 
may  be  good  in  pa;rt,  and  for  certain  purposes,  though  voidable  for 
fraud  as  to  other  parts  and  as  to  other  purposes,  a  proposition 
common   to  all  transactions,   impeachable  for  fraud,  and  by  no 
means  peculiar  to  those  of  which  a  recovery  forms  a  part.     If  the 
proposition  was  intended  to  be  carried  further,  it  is,  I  think,  not 
maintainable,  and  is  by  no  means  to  be  deduced  from  the  authority 
cited  in  support  of  it,  viz.  Tweddell  v.  Twcddell  (i).     In  the  passage 
of  Lord  Eldon*s  judgment,  relied  upon  for  this  purpose,  he  must 
be  understood  to  mean  only  this,  that  whereas  the  first  tenant  in 
tail  had  the  right  without  any  consideration  to  convert  the  tenancy 
in  tail  into  an  absolute  interest,  a  remainder  man  in  tail  could  not 
avail  himself  of  an  equity  which,  if  the  first  tenant  in  tail  ever  had. 
he  had  directly,  or  impliedly  elected  not  to  enforce  ;  that  this  mu^^t 
have  been  Lord  Eldon's  meaning  must  be  inferred  from  his  putti]i«z 
the  case  of  a  remainder  man  filing  a  bill  in  the  lifetime  of  the  firbt 
[  •438  ]      *tenant  in  tail,  founded  upon  a  supposed  equity  in  such  first  tenant 
in  tail,  and  such  first  tenant  in  tail  repudiating  the  equity,  and 
insisting  upon  the  settlement  as  effected   by  the  recovery.     He 
cannot  be  supposed  to  have  intended  to  say  that  if  an  actual  fraud 
had  been  practised  upon  the  tenant  in  tail,  which  had  been  carried 
into  effect  by  means  of  a  recovery,  and  the  tenant  in  tail  had  died 
without  confirming  the  transaction,  that  the  tenant  in  tail,  next  in 
remainder,  could  not  maintain  a  bill  to  set  aside  the  transaction. 
If  that  were  the  rule  in  equity  it  would  be  a  singular  instance  of  a 
fraud  which  this  Court  could  not  reach.     If  the  recovery  and  the 
fraud  be  so  connected  as  to  exclude  the  possibility  of  separating  the 
(1)  23R.  R.  168  (T.  &  R.  12). 
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transaction,  and  the  tenant  in  tail  should  die  immediately  after-  brllamt 
wards,  the  author  of  the  fraud  would  be  secure  in  the  enjoyment  sabVne. 
of  its  fruits:  the  heir-at-law  would  have  no  right  to  complain, 
because  the  party  defrauded  never  had  any  estate  which  could 
descend  to  him  as  heir;  the  remainder  man  alone  would  be  the 
party  injured.  In  Englefield  v.  Englejield  (i) ;  a  similar  objection 
was  taken  and  overruled,  the  Court  observing  that  if  a  conveyance 
be  obtained  by  fraud,  it  is  the  same  thing  in  equity  as  if  no 
conveyance  had  ever  been  made.  In  the  view  I  take  of  this  case, 
it  will  not  be  necessary  for  me  to  go  further  into  this  question, 
because  I  consider  the  plaintiflF  entitled  to  relief,  not  as  remainder 
man,  but  as  heir  to  Edward. 

I  have  before  observed  that  even  the  same  identical  transaction 
may  be  good  as  to  part,  although  voidable  as  to  other  parts.  Of 
this  Bennett  v.  Vade  (2)  is  an  instance.  A  party  with  a  fraudulent 
intention  of  benefiting  *himself,  may,  with  that  view,  be  instru-  [  M39  ] 
mental  in  procuring  an  arrangement  between  parties  to  which  no 
objection  can  be  made.  Suppose  it  was  part  of  Mr.  Sabine's  plan 
to  make  an  arrangement  between  the  father  and  the  son,  in  order 
that  he  might  afterwards  deal  with  the  son,  the  motive  would  be 
most  improper,  but  the  arrangement  between  the  father  and  the 
son  would  be  to  be  judged  of  upon  its  own  merits.  So  far  as 
Mr.  Sabine  is  concerned,  the  whole  may  be  looked  upon  as  one  trans- 
action, in  order  to  judge  of  his  motives,  and  to  put  a  construction 
upon  his  acts;  but  as  between  parties,  some  of  whom  may  be 
affected  by  one  part  of  the  transaction,  but  be  total  strangers  to 
the  other  part,  it  is  not  only  not  necessary,  but  it  would  be  unjust 
to  consider  every  part  of  the  transaction  affected  by  objections 
which,  in  fact,  apply  to  only  particular  portions  of  it. 

Any  person  who  thought  he  could  obtain  from  the  son  whatever 
he  might  choose  upon  his  own  terms,  might,  for  that  reason,  be 
anxious  to  procure  the  best  possible  terms  for  the  son  in  the 
arrangement  with  his  father.  I  do  not  say  that  such  was  the  case 
here,  but  it  certainly  appears  that  Mr.  Sabine  did  resist  some 
attempts  of  the  father  to  exact  more  severe  terms  than  those  ulti- 
mately agreed  upon,  and  that  the  father,  at  one  time,  seemed 
disposed  to  abandon  the  whole  scheme  rather  than  acquiesce  in  what 
was  proposed.  It  has  often  been  decided  that  in  such  transactions 
between  a  father  and  son,  the  ordinary  rules  which  are  applied  to 
the  acts  of  strangers,  are  not  to  regulate  the  judgment  of  this 
(1)  1  Vera.  143.  (2)  2  Atk.  324. 
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Bkllauy  Court.  In  such  cases  apparent  inadequacy  of  consideration,  and 
Sabine.  the  circumstance  that  the  property  is  reversionary,  have  but  little 
Nveight.  Fraud  will  indeed  vitiate  these  as  well  as  all  other  trans- 
[  '^lo  ]  actions,  but  arrangements  *between  members  of  the  same  family 
to  assist  their  several  objects,  or  relieve  their  several  necessities, 
are  affected  by  so  many  peculiar  considerations,  and  are  influenced 
by  so  many  diflferent  motives,  that  they  have  been  wisely  with- 
drawn from  the  influence  of  the  ordinary  rules  by  which  this  Court 
is  guided  in  adjudicating  between  other  parties.  The  case  of  Twedddl 
V.  Tweddell  before  referred  to,  and  the  authorities  upon  which  it 
proceeded,  establish  this  distinction. 

In  this  case  both  father  and  son  were  greatly  pressed  by  debts. 
The  father  had  more  than  exhausted  the  value  of  his  life  estate,  so 
that  no  stranger  would  have  purchased  it  at  the  rate  at  which  the 
son  bought  it ;  but  the  father  had  a  power  over  his  son  which  not 
only  empowered  but,  perhaps,  justified  him  in  requiring  a  con- 
siderable consideration  from  him  :  without  the  concurrence  of  the 
father,  the  son's  interest  in  the  estate  was  unavailable  for  the 
purpose  of  relieving  him  from  his  wants,  or  of  providing  for  his 
future  subsistence.  He  had  not  a  reversion  secure  upon  the 
expiration  of  a  life  estate,  but  a  chance  of  obtaining  power  over  the 
estate;  that  chance  being  his  surviving  his  father,  a  chance,  ])y 
which,  if  he  had  trusted  to  it,  he  would  have  lost  all  benefit  from 
the  property.  But  the  calculation  of  profit  or  loss  constituted  part 
only  of  what  must  be  supposed  to  have  influenced  the  parties  : 
neither  father  nor  son  had  the  power  separately  of  making  any 
provision  for  the  mother  and  younger  children  of  the  family,  which 
was  to  a  certain  degree  effected  by  the  arrangement.  How  far  the 
son  may  have  been  influenced  by  each  of  these  different  objects,  it 
is  impossible  to  calculate,  and  it  therefore  becomes  impossible  to 
look  at  the  evidence  of  value  as  materially  affecting  the  question. 
[  *44i  ]  If  the  transactions  had  terminated  with  the  arrangement  with  *the 
father,  the  son  would  have  derived  a  considerable  benefit  from  it, 
and  it  is,  I  think,  proved  that  he  could  not  have  obtained  that 
benefit  at  a  less  sacrifice  than  he  paid.  The  terms  were  rather 
forced  upon  the  father  than  the  son. 

One  circumstance  was  much  relied  upon  as  showing,  if  not  the 
fraud,  at  least  the  hurry  and  want  of  proper  caution  in  completing 
this  arrangement,  namely,  that  the  son  is  made  to  undertake  for 
whatever  might  be  due  to  Mr.  Sabine  upon  his  general  account, 
and  for  his  professional  charges,  these  being  left  in  blank  in  the 
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agreement  of  8tli  of  June.  This  no  doubt  is  a  most  extraordinary  Bellamy 
part  of  the  case.  Mr.  Sabine  says  in  his  answer,  that  although  sabink. 
the  exact  sums  had  not  been  ascertained,  the  parties  knew  nearly 
what  they  would  amount  to ;  of  this  there  is  no  proof,  but  it  is 
proved  that  the  general  account  up  to  March,  1827,  had  been  long 
in  the  father's  hands ;  and  it  is  to  be  observed  that  a  family 
arrangement  of  this  description  cannot  be  supposed  to  have 
depended  upon  any  very  exact  calculation  as  to  the  amount  of 
the  debts. 

Looking,  therefore,  to  the  facts  as  between  the  parties  to  the 
agreement  of  the  8th  June,  I  do  not  find  sufficient  to  entitle  the 
plaintiff  to  be  relieved  from  the  consequence  of  that  agreement ;  but 
being  of  opinion  that  the  subsequent  agreement  of  the  21st  June  cannot 
be  supported,  I  must  consider  the  recovery  and  the  conveyance  of 
the  legal  estate  effectual  only  for  the  purpose  of  carrying  the  agree- 
ment of  the  8th  June  into  effect.  Had  this  been  the  only  object  of 
the  conveyance,  the  legal  fee  would  have  been  vested  in  Edward 
Bellamy.  It  was  conveyed  to  Mr.  Sabine  for  the  purpose  of  the 
agreement  of  the  21st,  and  that  being  set  aside,  Mr.  ^Sabine  is  to  [*H2] 
be  considered  as  a  trustee  for  the  plaintiff  as  Jieir  to  Edward 
Bellamy. 

It  was  contended,  on  the  part  of  the  personal  representative  of 
Edward  Bellamy,  that  the  heir  is  not  entitled  to  this  decree, 
because  it  would  be  depriving  his  personal  estate  of  the  money 
remaining  due  from  Mr.  Sabine,  and  that  such  a  decree  would  be 
administering  an  equity  as  between  representatives.  Were  this 
argument  to  prevail,  the  most  fraudulent  sale  of  a  large  estate  for 
the  smallest  possible  sum  would  be  out  of  the  reach  of  a  court  of 
equity  to  set  it  aside  after  the  death  of  the  party  defrauded. 

There  is  no  such  objection  to  the  relief  prayed  by  the  heir,  and 
the  principle  of  there  being  no  equity  as  between  the  real  and 
personal  representative,  has  no  reference  to  a  case  of  this  kind,  in 
which  the  Court  proceeds  upon  the  ground,  that  as  the  transaction 
ought  never  to  have  taken  place,  so  the  rights  of  the  parties  are  as 
far  as  possible  to  be  placed  in  the  situation  in  which  they  would 
have  stood  if  there  had  never  been  any  such  transaction. 

In  setting  aside  sales  of  this  kind  the  Court  considers  the 
purchaser  as  in  the  situation  of  a  mortgagee,  so  far  as  he  has 
made  payments  in  consequence  of  the  sale.  Such  payments  Mr. 
Sabine  is  entitled  to  be  repaid.  The  usual  account  of  such  pay- 
ments must  be  taken,  and  upon  payment  of  what  may  be  found 
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Bellamy      due   upon   taking  that  account  Mr.  Sabine  must  be  decreed  to 
SABINE.      re-convey  the  estate  to  the  plaintiff  as  heir  of  Edward  Bellamy. 

Mr.  Sabine  must  pay  the  plaintiff's  costs  of  the  suit ;  but  as  the 
[  *^^'^  ]  plaintiff  gets  no  decree  upon  that  part  of  the  *case  which  made  it 
necessary  to  bring  the  other  defendant  before  the  Court,  I  do  not 
think  that  he  ought  to  pay  the  costs  of  the  other  defendants,  except 
of  the  personal  representative  of  Edward,  whose  costs  he  must, 
I  think,  pay  :  he  by  his  answer  having  insisted  that  such  personal 
representative  ought  to  be  a  party. 

It  was  accordingly  decreed  that  the  bill,  so  far  as  it  sought  to 
have  the  agreement  of  the  8th  June  and  all  such  indentures  as  had 
been  executed  in  pursuance  thereof  delivered  up  to  be  cancelled, 
should  stand  dismissed ;  and  it  was  declared  that  the  agreement  of 
the  21st  June,  and  the  deeds  executed  by  John  and  Edward  Bellamy 
and  Sabine  in  pursuance  thereof  were  fraudulent,  and  ought  to  be 
delivered  up  to  be  cancelled,  and  it  was  so  decreed  accordingly ;  and 
after  directing  certain  accounts  of  the  sums  paid  or  retained  by 
Sabine  under  the  agreement,  and  of  rents  received  by  him,  it  was 
ordered  that  on  payment  by  the  plaintiff  to  Sabine  of  the  balance 
which  should  be  found  due  to  him  on  those  accounts  Sabine  should 
convey  to  the  plaintiff,  or  as  he  should  appoint,  the  several  estates 
comprised  in  the  agreement  of  the  20th  June,  subject  to  the  mort- 
gages subsisting  thereon  at  the  date  of  that  agreement,  but  free  and 
clear  of  all  incumbrances  by  Sabine,  or  those  claiming  under  him. 


1847. 


While  the  taking  the  accounts  under  that  decree  was  in  progress 
in  the  Master's  oflSce,  and,  of  course,  before  any  conveyance  had 
been  made  by  Sabine  to  Francis  Bellamy,  John  Bellamy  instituted 
a  new  suit,  complaining  that  Francis  had  not  paid  any  of  the  soins 
or  annuities  which  Edward  had  covenanted  to  pay  by  the  agreement 
[  •444  ]  of  the  8th  June,  and  praying  specific  performance  of  *that  agree- 
ment so  far  as  it  remained  unperformed,  and  consequential  relief. 

The  bill  rested  the  plaintiff's  title  to  that  relief  upon  the  several 
transactions  above  detailed,  including  the  decree  in  the  former  suit, 
as  amounting  to  a  complete  performance,  on  his  part,  of  the  agree- 
ment of  the  8th  June ;  and  it  also  charged,  that  having  joined  in 
the  recovery,  and  in  the  conveyance  of  the  estates  to  Sabine  by  the 
direction  of  Edward  Bellamy,  the  plaintiff  was  entitled  to  a  lien 
on  the  estates  for  the  several  sums  of  money  and  annuities,  the 
payment  of  which  he  now  claimed,  with  interest  thereon. 
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Francis  Bellamy,  in  his  answer  to  that  bill,  relied  on  the  same  Bklla^mt 
circumstances  as  evidence  of  fraud,  on  which  he  had  insisted  in  his  babisk. 
own  suit,  and  particularly  on  an  admission  in  the  answer  of  John 
Bellamy  in  that  suit,  that  the  amounts  of  several  of  the  debts, 
which  Edward  Bellamy  undertook  by  the  agreement  of  8th  June, 
1827,  to  pay,  had  been  purposely  left  blank  in  the  deed ;  and  he 
insisted  that  if  the  Court  should  be  of  opinion  that  the  agreement 
ought  to  be  specifically  performed,  he  ought  not  to  be  decreed  to  pay 
or  indemnify  the  plaintiff  against  the  debts  therein  mentioned  to 
any  greater  amount  than  the  value  of  the  plaintiff 's  original  interest 
in  the  estate,  after  payment  of  the  mortgages  thereon. 

At  the  hearing  of  the  cause  before  Vice-Chancellor  Knight  Bruce, 
bis  Honour,  after  intimating  an  opinion  that  considering  the  account 
given  of  the  transaction  in  the  present  plaintiff's  answer  in  the 
former  suit,  and  the  provisions  of  the  deed  itself,  it  was  impossible, 
even  on  the  principles  applicable  to  family  arrangements,  to  decree 
specific  performance  of  such  an  agreement  (a  decision  which  he 
observed  would  be  not  inconsistent  *with  the  decree  at  the  Bolls,  [  *^^s  ] 
inasmuch  as  it  did  not  follow  from  the  Court  having  refused  to  set 
aside  that  contract  at  the  instance  of  the  son,  that  it  would  there- 
fore lend  its  aid  to  enforce  it  at  the  instance  of  the  father),  asked 
the  counsel  for  the  plaintiff  whether  they  wished  for  leave  to  amend 
the  bill  by  adding  an  alternative  prayer, — that  in  the  event  of  the 
Court  not  decreeing  specific  performance  of  that  agreement  the 
plaintiff  might  be  as  far  as  possible  placed  in  the  same  position  as 
if  that  agreement  had  not  existed,  and  might  have  proper  relief  on 
that  footing.  And  on  the  plaintiff's  counsel  accepting  that  offer, 
and  the  counsel  for  the  defendant  not  desiring  to  put  in  any  further 
answer,  the  hearing  of  the  cause  proceeded  as  if  such  amendment 
had  been  actually  made. 

By  the  decree  ultimately  pronounced  by  the  Vice-Chancellor,  it 
was  declared,  that  having  regard  to  the  answer  of  the  present  plaintiff 
in  the  former  suit,  and  to  all  the  circumstances  of  the  case,  the 
plaintiff  was  not  originally,  and  was  not  on  the  21st  of  June,  1827, 
entitled  to  a  specific  performance  against  Edward  Bellamy  of  the 
agreement  of  the  8th  June,  1827,  and  that  unless  the  acts  and  con- 
duct of  the  plaintiff  Edward  Bellamy,  Sabine,  and  Francis  Bellamy, 
or  some  or  one  of  them,  since  the  21st  June,  1827,  had  been  such 
as  to  give  the  plaintiff  a  title  to  enforce  the  specific  performance  of 
the  said  agreement,  he  was  not  then  entitled  to  a  specific  perform- 
ance thereof;  and  it  was  referred  to  the  Master  to  enquire  and  state 

B.B. ^VOL,  LXXVIU.  10 
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BsLLAMT     to  the  Court  what,  if  any,  receipts  and  x^ayments,  and  to  what 

Sabine.      amount  respectively,  and  what  acts  had  been  had,  made,  and  done 

by  the  plaintiffs  Edward  Bellamy,  Sabine,  and  Francis  Bellamy,  or 

any,  or  either,  and  which  of  them,  on  the  footing  or  in  consequence 

of  the  said  agreement,  and  at  what  time  or  times,  and  under  what 

[  •iJe  ]      circumstances,  *and  what,  it  any,  benefit  had  been  derived,  or 

detriment  sustained,  by  the  plaintiff,  and  Edward  Bellamy,  and 

Francis  Bellamy,  respectively,  or  any,  or  either,  and  which  of  them, 

by  means,  or,  in  consequence  of  the  said  agreement;  and  further 

directions  and  costs  were  reserved. 

From  that  decree  the  plaintiff  appealed. 

Mr.  Teed  and  Mr.  Lambert  appeared  for  the  appellant. 

Mr.  Russell  and  Mr.  Glasse  for  Francis  Bellamy. 

Mr.  Js.  Parker  and  Mr.  Barber  for  certain  mortgagees  under 
Sabine. 

It  was  stated  in  the  argument  that  the  Vice-Ghancellob  had 
particularly  adverted  in  his  judgment  to  that  part  of  the  decree  at 
the  Bolls  which  directed  Sabine  to  convey  the  estate  to  the  present 
defendant,  and  had  observed  that  he  did  not  conceive  that  that 
direction  interfered  with  the  decree  he  was  about  to  make,  but  that, 
as  the  point  was  not  free  from  doubt,  he  recommended  the  plaintiff, 
if  he  appealed  from  the  decree  then  about  to  be  made,  to  appeal  also 
from  that  at  the  Bolls,  in  order  that  the  real  question  between  the 
parties  might  come  before  the  Lord  Chancellor  unembarrassed  by 
any  technical  obstacle. 

1847,         The  Lord  Chancellor  : 

Before  I  proceed  to  consider   the  points  in   this  case,  which 

constitute  the  real  contest  between  the  parties,  I  think  it  right  to 
[  ^^^7  ]       advert  to  two  matters  forming  part  *of  the  decree,  which  affect  the 
general  practice  of  the  Court. 

The  bill  prays  simply  the  carrying  into  execution  of  certain  pro- 
visions of  an  agreement  of  the  8th  of  June,  1827.  No  case  was 
made,  and  no  part  of  the  prayer  was  addressed  to  the  possible 
event  of  the  Court  being  of  opinion  that  the  plaintiff  was  not 
entitled  to  the  relief  he  prayed,  so  as  to  reduce  the  plaintiff  to  the 
necessity  of  asking  that  so  much  of  the  agreement  as  had  been 
performed  on  his  part  might  be  undone,  and  he  thereby  restored  to 


r. 
Sabimk. 
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the  position  in  which  he  would  have  stood  if  he  had  never  entered     Bellamy 
into  it. 

It  appears  from  the  decree  appealed  from,  that  the  cause  having 
been  heard  on  this  state  of  the  pleadings,  stood  for  judgment  on 
the  6th  of  August,  1844,  when  the  Court  ordered,  there  being  no 
application  for  that  purpose,  that  the  plaintiff  should  be  at  liberty 
to  amend  the  bill  by  adding  the  following  passage  to  the  prayer  : 
**  That  in  the  event  of  the  Court  not  decreeing  specific  perform- 
ance of  the  said  agreement  of  the  8th  of  June,  1827,  &c.,  the 
plaintiff  may  be  placed,  as  far  as  possible,  in  the  same  situation  as 
if  such  agreement  had  not  existed,  and  may  have  proper  relief  on 
that  footing  against  all  parties,  the  plaintiff  undertaking  to  account 
and  act  in  that  case  as  the  Court  shall  direct."  And  the  decree 
recites,  that  the  plaintiff  accordingly  amended  his  bill  pursuant  to 
the  said  order,  and  that  the  defendants  by  their  counsel  had  stated, 
that  they  did  not  desire  to  put  in  any  further  answer  to  the 
plaintiff's  bill,  or  go  into  any  further  evidence  in  consequence  of 
such  amendment.  There  is  not  any  recital  of  the  defendant's 
having  consented  to  such  an  amendment  being  made,  as  they  have 
not  appealed;  and  the  plaintiff,  having  adopted  the  permission 
given  by  making  the  *amendment,  could  not,  nor  has  he  com-  L  *4^8  ] 
plained  of  it.  But  observing  this  on  the  face  of  the  decree,  I 
thought  it  right  to  express  my  opinion,  that  such  an  alteration  of 
the  record  and  of  the  case  made  by  the  bill  in  the  then  stage  of  the 
cause,  was  a  course  which  ought  not  to  be  adopted,  and  an  example 
which  ought  not  to  be  followed. 

The  rights  of  parties  litigating  in  equity  must  be  decided 
secundum  allegata  et  'probata.  Attempts  to  reach  the  supposed 
equities  by  departing  from  the  rules  of  the  Court,  which  have  been 
established  for  the  purpose  of  ascertaining  and  administering 
justice,  generally  lead  to  results  in  the  particular  cases,  the 
reverse  of  what  was  intended,  and  introduce  disorder,  uncertainty, 
and  confusion  into  the  general  practice  of  the  Court. 

There  is  another  part  of  this  decree  that  calls  for  observation,  as 
it  adopts  a  course  contrary  to  the  established  practice,  which  I 
think  in  this  point  it  is  essential  to  preserve.  The  bill  rests  the 
plaintiff's  case  on  the  agreement  itself,  and  certain  proceedings 
which  followed  it ;  and  particularly  the  dealings  between  Edward 
the  plaintiff's  son,  and  the  defendant  Sabine,  and  the  conveyance 
to  Sabine  under  the  direction  of  Edward,  and  the  decree  in  the 
former  suit  by  which  Sabine  was  decreed  to  convey  the  property  to 
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Bkllauy     Francis  in  fee,  his  title  to  which  was  founded  solely  upon  the 

sabink.  agreement  of  the  8th  of  June,  1827.  This  put  in  issue  the  rights 
of  the  parties  under  the  agreement,  as  it  is  affected  by  the  subse- 
quent transactions  stated :  and  the  Court  might  with  strict  pro- 
priety have  decreed  in  the  plaintiff's  favour  on  such  subsequent 
proceedings,  although  it  might  have  thought  that  his  title  under 
the  agreement  alone  could  not  have  been  maintained.  But  the 
decree  appealed  from,  after  the  declaration  against  the  plaintiff's 

[  'liD  ]  *title  under  the  agreement,  takes  no  notice  of  the  other  grounds  of 
the  plaintiff's  claim  as  stated  in  the  bill,  but  gives  a  reference  to 
the  Master  of  the  largest  kind,  as  to  any  subsequent  transactions 
which  might  give  to  the  plaintiff  a  title  to  the  relief  he  asks,  not- 
withstanding the  infirmity  of  his  title,  in  the  opinion  of  the  Court, 
upon  the  agreement  itself.  Under  this  reference,  any  matter 
though  never  alluded  to  in  the  pleadings,  and  though  inconsistent 
with  the  case  there  made,  must,  if  brought  before  the  Master,  and 
within  the  ample  terms  of  the  inquiry  have  been  included  in  the 
report,  and  would,  if  thought  available  have  become  the  foundation 
of  the  decree.  Any  inquiry  for  the  elucidation  or  further  trial  of 
matters  in  issue  would  have  been  consistent  with  the  practice  of 
the  Court,  but  a  reference  to  see  whether  the  plaintiff  may  not  have  a 
case  which  he  has  not  put  forward  or  attempted  to  prove,  is  I  con- 
ceive directly  opposed  to  such  practice.  A  decree  founded  upon  the 
result  of  such  an  inquiry  would  not  be  secundum  allegata  et  probata, 
but  upon  a  case  in  which  both  these  essentials  were  wanting. 

The  judgment  which  I  am  called  upon  to  pronounce  in  this  case 
does  not  proceed  on  either  of  these  objections  to  the  decree,  but 
upon  what  constitutes  the  merits  of  the  question  between  the 
parties.  The  decree  proceeded  in  a  great  measure  upon  a  well 
known  rule  of  equity,  that  in  many  cases  the  Court  will  refuse  to 
interfere  in  cases  of  contract.  It  will  not  set  them  aside,  though  it 
will  refuse  to  perform  them  ;  it  simply  refuses  to  interfere,  leaving 
the  parties  to  such  consequences  as  may  follow  from  the  legal 
rights  which  the  contract  may  have  given.  This  case  is  quite  out 
of  the  influence  of  this  rule.    By  refusing  the  relief  asked  by  this 

[  *J50  ]  bill,  the  parties  are  not  left  to  the  legal  rights  which  the  *contract 
may  have  given.  The  plaintiff  has  performed  his  part  of  the  con- 
tract, and  has  parted  with  the  estate  which  by  this  very  contract 
he  agreed  to  sell.  It  is  not  a  bill  for  a  specific  performance  of  an 
unexecuted  contract,  but  for  the  enforcement  of  rights  growing  out 
of  a  completed  sale  ;  and  not  only  is  this  the  case,  but  it  is  a  case 
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under  a  decree  which  the  defendant  Francis  himself  obtained,  bkllamt 
The  decree  of  1835  directed  the  conveyance  of  the  estate  to  sab%r. 
Francis  in  fee,  to  part  of  which  but  for  that  agreement  he  would 
be  only  heir  in  tail-male  expectant  on  the  plaintiff's  life,  and  as  to 
the  other  part  of  which  he  would  have  no  title  at  all.  But  it  is 
hardly  necessary  to  consider  this  part  of  the  case,  because,  in  my 
opinion,  the  question  wal3  not  open  for  discussion  in  the  Vice- 
Chancellor  Knight  Bruce's  Court.  The  decree  at  the  Bolls  con- 
cluded that  question,  for  it  not  only  refused  to  set  aside  the  agree- 
ment of  the  8th  of  July,  1827,  but  directed  it  to  be  specifically 
performed,  for  that  was  necessarily  involved  in  that  decree. 
Edward,  who  had  become  entitled  to  the  fee  under  the  agreement, 
had  caused  it  to  be  conveyed  to  Sabine,  the  present  plaintiff,  his 
father  having  joined  with  him  in  the  recovery  for  that  purpose ; 
and  when  be,  having  succeeded  in  obtaining  t^e  decree  against 
Sabine,  took  from  the  Court  a  direction  to  convey  the  fee  to  him- 
self, he  waived  any  equities  he  might  have  had  to  object  to  the 
agreement  under  which  alone  his  title  to  the  fee  arose.  He  could 
not,  as  the  Scotch  lawyers  express  it,  at  the  same  time  approbate 
and  reprobate  the  agreement;  he  could  not  adopt  it  for  the  purpose 
of  procuring  the  fee  of  the  plaintiff's  land,  and  repudiate  it  when 
the  plaintiff  applied  for  those  rights  which,  by  the  agreement,  were 
attached  to,  and  were  to  grow  out  of  that  fee ;  he  could  not  take 
the  land  he  purchased  and  refuse  to  pay  the  purchase-money. 

The  learned  Judge,  whose  decree  is  under  review,  seems  to  have  [  45i  ] 
felt  the  weight  of  this  difficulty,  as  he  repeatedly  and  strongly 
urged  the  parties  to  appeal  from  the  decree  at  the  Bolls.  They 
have  not  taken  that  advice  and  their  rights  must  be  adjudicated 
upon  as  affected  by  that  decree.  I  must,  however,  observe  that, 
had  they  appealed  from  that  decree  and  had  that  decree  upon  such 
appeal  been  thought  to  be  erroneous,  the  Vice-Chancellor's  decree 
would  not  have  been  set  up  or  aided  by  its  reversal ;  because,  as  it 
was  a  binding  decree  at  the  time  of  the  making  of  the  present 
decree,  the  Court  was  bound  by  it,  and  ought  not  to  have  made 
any  decree  inconsistent  with  it. 

The  decree  at  the  Bolls,  adopting  the  agreement  of  the  8th  July, 
1827,  gives  to  Francis  the  estate  to  which  it  refers.  The  decree 
under  review  by  dismissing  the  bill  as  to  part  and  directing  inquiries 
which  may  lead  to  a  total  dismissal,  assumes  that  Francis  may 
remain  in  possession  of  the  fee  without  paying  the  purchase-money 
or  performing  the  conditions  upon  which  he  purchased,  or  if  the 
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Sabinr. 
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Court  should  ultimately  do  what  it  has  made  the  plaintiff  ask 
by  the  amendment,  it  would  by  its  decree,  direct  the  estate  to  be 
conveyed  to  the  purposes  for  which  it  was  held,  before  the  agree- 
ment. The  decree  at  the  Rolls,  having  directed  that  it  should  be 
conveyed  and  held  for  the  purpose  to  which  it  was  destined  under 
the  agreement,  if  the  Vice-Chancellor,  Knight  Bruce,  had  acted 
upon  the  opinion  which  he  seems  to  have  entertained,  that  the 
decree  at  the  Eolls  was  a  bar  to  that  which  he  thought  the  justice 
of  the  case  required  he  would,  I  think,  have  adopted  a  course 
which  could  not  have  been  questioned. 

I  have  no  doubt  but  that  the  decree  at  the  Eolls  of  itself  prevents 
the  decree  now  appealed  from  being  *aflSrmed  ;  but  I  must  add  that 
nothing  has  been  urged  before  me,  or  has  occurred  to  my  mind  in 
reviewing  the  case  at  the  Rolls  and  reading  the  written  judgment 
I  then  pronounced,  to  raise  any  doubt  but  that  the  rights  of  the 
parties  were  properly  settled  by  that  decree,  and  that  the  parties 
acted  wisely  in  abstaining  from  opening  it.  The  result  is  that  the 
decree  appealed  from  must  be  reversed,  and  a  decree  made  for  what 
the  plaintiff  asks,  so  far  as  relates  to  his  own  claims. 

I  am  not  sure  that  I  rightly  collect  the  position  of  the  defendants 
who  are  made  parties  as  mortgagees ;  but  the  decree  at  the  Bolls 
seems  to  deal  correctly  with  them.  The  conveyance  by  Sabine 
must  be  decreed  to  be  subject  to  such  charges  as  affected  the  estate 
at  the  date  of  the  agreement  of  June,  1827,  but  free  and  clear  from 
all  done  by  him  or  any  claiming  under  him.  If  all  these  mort- 
gagees come  under  the  latter  description,  whether  by  new  charges, 
or  by  taking  the  legal  estate  to  improve  former  incumbrances,  they 
must  remain  before  the  Court. 


1848. 
Jan,  20. 

W^IOBAM, 
V.-C. 

On  Appeal. 

Lord 

COTTKNHAM, 
L.C. 
[475] 


SKEREATT  v.  NOETH  STAFFOEDSHTEE  RAILWAY 

COMPANY. 

(2  Phillips,  475—477 ;  S.  C.  5  Eail.  Cos.  166;  17  L.  J.  Ch.  161 ;  12  Jur.  46.) 

The  three  months  allowed  by  the  Lands  Clauses  Consolidation  Act,  1845 
(8  Vict.  c.  18),  s.  23,  to  "the  arbitrators  or  their  umpire"  for  making 
their  award,  is  not  one  and  the  same  period,  but  the  umpire  has  a  new 
period  of  three  months  for  making  his  award,  from  the  time  when  the 
arbitration  devolves  upon  him. 

The  principal  question,  in  this  case,  turned  upon  the  construction 

of  the  23rd  section  of  the  Lands  Clauses  Consolidation  Act,  by 

Tyhich  it  is  provided  that  ''  if  when  the  matter  *'   (i.e.  the  amount 
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of  compensation  to  be  paid  by  a  Railway  Company  for  land  required     Skkbba.tt 
for  their  undertaking)  "  shall  have  been  referred  to  arbitration,  the  north* rtap- 
arbitrators,  or  their  umpire  shall,  for  three  months  have  failed  to    ^^Ar^wAY* 
make  their  or  his  award,  or  if  no  final  award  shall  be  made,  the     Company. 
question  of  such  compensation  shall  be  settled  by  the  verdict  of 
a  jury." 

Each  party  had,  in  this  case,  nominated  an  arbitrator,  the  last 
nomination  being  on  the  9th  March,  1847,  and  the  arbitrators  had 
duly  appointed  an  umpire,  on  whom,  they  being  unable  to  agree, 
the  arbitration  *ultimately  devolved.  The  time  for  making  the  [•176] 
award  was  not  extended,  and  the  umpire  did  not  make  his  award 
till  the  29th  June,  which  the  plaintiff  contended  was  out  of  time, 
being  more  than  three  months  from  the  time  when  the  last  arbi- 
trator was  appointed,  and  that,  therefore,  the  award  was  void.  On 
a  motion  for  an  injunction  to  restrain  the  Company  from  taking 
possession  of  the  land,  Vice-Chancellor  Wigram  was  of  that  opinion, 
and  granted  the  injunction. 

This  was  a  motion  on  behalf  of  the  Company  to  discharge  that 
order. 

Mr.  Stuart  and  Mr.  Bovill,  for  the  motion,  contended  that  the 
umpire  had  three  months  for  making  his  award  from  the  time 
when  the  arbitration  devolved  upon  him,  which  was,  in  this  case, 
at  the  expiration  of  three  weeks  from  the  nomination  of  the  last 
arbitrator ;  and  therefore  that  the  award  was  made  in  time. 

Mr.  Teed  and  Mr.  Steere,  contra. 

The  Lord  Chancellor: 

The  27th  section  of  the  Act  provides  that  where  more  than  one 
arbitrator  shall  have  been  appointed,  such  arbitrators  shall,  before 
they  enter  upon  the  matters  referred  to  them,  appoint  an  umpire. 
That,  then,  is  their  first  duty,  before  any  question  of  disagreement 
between  them  has  arisen.  Then  the  31st  section  provides  that  if 
the  arbitrators  shall  fail  to  make  their  award  within  twenty-one 
days  after  the  day  on  which  the  last  of  such  arbitrators  shall  have 
been  appointed,  or  within  such  extended  time  as  shall  have  been 
fixed  by  them  for  that  purpose,  the  matter  shall  be  determined  by 
the  umpire  ;  and  that  extended  time  is  subject  to  the  limitation  of 
the  23rd  section,  which  provides  that,  if  *the  arbitrators  or  their  [  ♦477  ] 
umpire  shall  for  three  months  have  failed  to  make  their  award,  the 
question  shall  be  settled  by  the  verdict  of  a  jury. 
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fokdshibib 
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Now,  it  is  obvious  that  if  the  three  months  are,  in  all  cases,  to  be 
reckoned  from  the  day  of  nomination  of  the  last  arbitrator,  it  would 
be  in  the  power  of  the  arbitrators,  by  extending  the  time  of  making 
their  award  to  the  end  of  that  period,  to  exclude  the  umpire 
altogether.  That  cannot  have  been  the  intention.  The  language 
of  the  Act  is,  not  ''if  no  award  shall  be  made  within  three 
months,"  but  ''  if  the  arbitrators  or  their  umpire  shall  have  failed 
to  make  their  or  his  award  *'  within  that  time.  That  implies  that 
the  umpire  shall  have  an  opportunity  at  least  of  making  an  award. 
I  think,  therefore,  that  as  regards  the  umpire,  the  three  months 
begin  to  run  from  the  time  when  the  arbitration  devolves  upon 
him,  which,  in  this  case,  was  at  the  expiration  of  three  weeks  from 
the  9th  March ;  and,  therefore,  that  the  award  being  made  on  the 
29th  June,  was  in  due  time. 

Order  discharged. 


1848. 
Jan,  20. 

SHADWBLL, 
V.-C. 

On  Appeal. 
Lord 

COTTENHAM, 

L.C. 

[484] 


GLOVER  V.  HALL  and  Anotheb. 

(2  Phillips,  484—492 ;  S.  C.  17  L.  J.  Ck.  249.) 

The  mere  statement  in  an  answer  of  the  substance  of  a  document,  the 
contents  of  which  the  defendant  is  not  bound  to  disclose,  does  not  make 
him  liable  to  produce  the  document  itself. 

The  principal  question  in  the  cause  was,  whether  a  party  who  was  equit- 
ably entitled  for  life  to  a  long  term  of  years  with  a  general  power  of  appoint- 
ment oyer  the  residue  of  the  term  had  by  a  certain  deed  assigned  the  whole 
term  to  the  party  under  whom  the  defendant  claimed,  or  only  her  life 
interest.  The  plaintiff  asserted  that  the  deed  had  passed  only  the  life 
interest.  The  defendant  set  forth  a  short  abstract  of  the  deed  as  showing 
the  contrary.    A  motion  for  production  of  the  deed  was  refused. 

Production  of  a  deed  constituting  the  root  of  the  plaintiff's  alleged  title, 
under  particular  circumstances  refused. 

This  was  the  renewal  of  a  motion  which  had  been  refused  by  the 
Vicb-Chancbllor  op  England,  for  production  of  certain  deeds, 
admitted  by  the  answer  of  the  defendant  Sir  Benjamin  Hall  to  be 
in  his  possession,  and  particularly  of  two  of  them  dated  respectively 
in  March,  1804,  and  March,  1810. 

The  suit  was  instituted  for  the  recovery  of  a  messuage  and 
certain  premises  called  High  Meadow,  to  which  the  plaintiff  claimed 
to  be  equitably  entitled  for  the  residue  of  a  term  of  ninety-nine 
years,  created  by  the  deed  of  March,  1804,  and  the  legal  estate  in 
which  was  alleged  to  be  in  the  defendant  Jeffreys. 

The  case  made  by  the  bill  was,  that  in  the  year  1804,  Samuel 
Glover  the  plaintiff's  father,  being  seised  in  fee  of  an  estate  called 
Abercarne,  of  which  High  Meadow  then  formed  part,  executed  the 
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deed  of   1804,  by  which  he  demised  High   Meadow  to  Matthew      Glover 

JeflFreys  and  John  Jeffreys  for  ninety-nine  years  at  a  pepper-corn       hall. 

rent ;  "  in  trust  to  suffer  his  wife  Phyllis  Glover,  and  such  person 

and  persons  and  their  executors  and  administrators,  as  she  should, 

in  and  by  her  last  will  and  testament  duly  executed,  give,  devise, 

and  bequeath  the  same,  to  take  to  his,  her,  and  their  own  .use  and 

benefit,  the  rents,  issues,  and  profits  thereof,  *for  and  during  the       [  ^485  ] 

said  term  of  ninety-nine  years,  exclusively  and  notwithstanding  her 

then  present  or  any  future  husband,  and  not  to  be  subject  to  the 

debts  or  contracts  of  any  future  husband  she  might-  afterwards 

marry,  her  receipt  alone  under  her  hand  to  be  deemed  and  taken 

as  a  good  discharge  and  discharges  for  the  same." 

That  Samuel  Glover  died  in  1809,  having  previously  sold  the 
Abercame  estate,  subject  as  to  High  Meadow  to  the  term  of  ninety- 
nine  years,  to  the  father  of  the  defendant  Sir  Benjamin  Hall ;  and 
that  by  the  deed  of  March,  1810,  Phyllis  Glover  had  for  valuable 
consideration  assigned  her  life  interest  in  that  term  to  the  same 
party ;  that  she  afterwards  died  in  the  year  1819,  having  by  her 
will  bequeathed  the  residue  of  the  term  to  John  and  Matthew 
Jeffreys,  and  her  two  sons  Joshua  Glover  and  Peter  Brown  Glover, 
in  trust  for  the  said  Peter  Brown  Glover  and  the  plaintiff  his  sister, 
in  equal  moieties,  with  cross  remainders  between  them  in  the  event 
of  either  dying  without  children. 

That,  Phyllis  Glover  having  omitted  to  appoint  any  executor  of 
her  will,  her  two  sons  took  out  administration  to  her  estate  with 
the  will  annexed,  but  that  no  proceedings  were  taken  for  the 
recovery  of  the  premises  comprised  in  the  term,  which  were  then 
in  the  possession  of  the  plaintiff's  father  under  the  assignment  of 
1810,  until  Michaelmas  Term  in  the  year  1839,  when  Peter  Brown 
Glover  who  had  survived  his  brother  Joshua,  brought  an  action  of 
ejectment  upon  the  joint  demise  of  himself  and  the  plaintiff,  and 
also  on  another  joint  demise  of  Matthew  and  Joshua  Jeffreys, 
against  Sir  Benjamin  Hall,  who  had  then  succeeded  his  father 
in  the  possession  of  the  estate,  but  in  which  action  after  delivery 
of  the  declaration  no  further  proceedings  were  taken;  and  that 
Peter  *Brown  Glover  died  in  1844  without  children,  whereupon  [  *^86  ] 
the  plaintiff  became  entitled  to  the  whole  interest  in  the  premises 
for  the  residue  of  the  term. 

In  reference  to  the  deed  of  1810,  the  bill  after  stating  the 
plaintiff's  version  of  it,  and  suggesting  a  pretence,  that  it  was  in 
fact  an  assignment  of  the  whole  residue  of  the  term,  and  not 
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Glover  merely  of  Phyllis  Glover's  life  interest  therein,  and  that  John  and 
iiAT.r..  Matthew  Jeffreys  were  both  parties  to,  and  executed  the  same — 
charged  the  contrary  to  be  true,  and  that  though  John  and 
Matthew  Jeffreys,  were  named  as  parties  to  the  deed,  they  expressly 
refused  to  execute  it,  and  never  had  done  so ;  and  that  so  it  would 
appear  if  the  defendant  would  set  forth  when,  where,  and  in  whose 
presence,  and  upon  what  occasion  such  assignment  was  executed 
by  Matthew  and  John  Jeffreys  respectively,  and  by  whom  such 
execution  was  attested,  and  also  the  short  and  material  contents  of 
such  deed  of  assignment,  and  particularly  what  interest  in  the 
premises  was  assigned  or  attempted  to  be  assigned  thereby.  And 
after  suggesting  a  further  pretence,  that  the  plaintiff's  right,  if 
any,  was  barred  by  the  Statute  of  Limitations,  the  bill  charged 
that  it  had  been  kept  alive  by  the  action  which  was  brought  within 
twenty  years  from  the  death  of  Phyllis  Glover,  but  that  at  all 
events  the  plaintiff's  right  was  not  barred  as  to  that  moiety  of  the 
premises,  the  title  to  which  accrued  to  her  only  on  the  death  of  her 
brother  P.  B.  Glover,  in  1844 ;  and  after  further  charging  that  the 
plaintiff  could  not  prosecute  the  said  action,  or  commence  any 
other,  as  well  by  reason  of  the  legal  estate  in  the  premises  being  out- 
standing in  the  defendant  Jeffreys,  as  by  reason  of  the  deed  of  1804 
being  in  the  hands  of  the  defendant  Sir  Benjamin  Hall,  it  prayed 
that  Sir  B.  Hall  might  be  decreed  to  deliver  possession  of  the  premises 
[  *^87  ]  to  the  plaintiff,  or  that  she  might  be  at  liberty  to  use  the  name  *of  the 
defendant  Jeffreys  in  an  action  of  ejectment,  and  that  Sir  Benjamin 
Hall  might  be  ordered  to  produce  the  deed  of  1804  at  the  trial. 

There  was  no  personal  representative  of  Phyllis  Glover,  a  party 
to  the  suit ;  nor  did  the  bill  allege  that  her  debts  bad  all  been 
paid,  or  that  her  personal  representative  had  ever  assented  to  the 
appointment  in  favour  of  the  plaintiff  and  her  late  brother. 

The  defendant  Sir  Benjamin  Hall  by  his  answer  admitted  that 
the  deed  of  1804  was  to  the  effect  stated  in  the  bill,  but  denied  any 
knowledge  of  the  will  of  Phyllis  Glover,  or  whether  the  plaintiff 
was  her  daughter,  or  the  person  alleged  to  be  so  designated  in  the 
will.  And  he  rested  his  title  on  the  deed  of  1810,  which  he  insisted 
was  an  assignment  by  Phyllis  Glover  and  the  two  trustees  of  the 
deed  of  1804,  all  of  whom  he  said  had  duly  executed  it,  of  all  the 
then  residue  of  the  term  of  ninety-nine  years,  and  not  merely  of 
Phyllis  Glover's  life  interest  therein ;  in  confirmation  of  which  he 
set  forth  a  full  abstract  of  the  deed,  purporting  to  be  "an  assign- 
ment and  surrender  of  the  premises  in  question,  and  of  all   the 
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estate,  right,  title,  interest,  term,  and  terms  of  years,  possibility.  Glover 
property,  claim,  and  demand  both  at  law  and  in  equity,  of  Matthew  iiALTi. 
Jeffreys,  John  Jeffreys,  and  Phyllis  Glover,  or  any  of  them,  in,  to, 
or  out  of  the  same  or  any  part  thereof,  unto  Benjamin  Hall,  his 
executors,  administrators,  and  assigns."  After  which  there  was  a 
covenant  by  Phyllis  Glover,  for  herself,  her  heirs,  executors,  and 
administrators,  for  further  assurance  by  herself,  her  executors, 
administrators  or  assigns  and  all  persons  claiming  or  to  claim 
under  her,  them  or  any  of  them,  or  under  Samuel  Glover. 

The  answer  submitted  that  under  these  circumstances  the 
defendant  was  not  bound  to  produce  either  of  the  *deeds,  stating,  [  ♦488  ] 
as  to  that  of  March,  1804,  that  it  was  one  of  his  title  deeds,  and 
that  the  plaintiff  had  no  interest  in  it,  or  in  the  premises  therein 
comprised ;  and  as  to  the  deed  of  March,  1810,  that  it  was  his  title 
deed,  and  that  it  did  not  evidence  any  title  of  the  plaintiff;  and 
there  was,  at  the  conclusion  of  the  answer,  a  general  statement  as 
to  all  the  deeds,  production  of  which  was  sought,  that  they  related 
to  and  evidenced  the  title  of  the  defendant  and  his  trustees  to  the 
property  in  question,  and  did  not  afford  any  evidence  of  any  title 
in  the  plaintiff  to  the  same  or  any  part  thereof.  And  the  defendant 
insisted  on  the  benefit  of  the  Statute  of  Limitations  as  a  bar  to  the 
whole  of  the  plaintiff's  demand,  or  at  all  events  to  the  extent  of 
that  moiety  of  the  premises  to  which,  according  to  her  own  case, 
she  became  entitled  in  possession  on  the  death  of  Phyllis  Glover. 

Mr.  Turner  and  Mr.  Collins  for  the  plaintiff: 

The  deed  of  1804  being  the  root  of  the  plaintiff's  alleged  title, 
she  is,  by  the  ordinary  rule,  entitled  to  the  production  of  it : 
Shaftesbury  v.  Arrowsmith  (i).  She  has  also  a  right  to  see  the 
deed  of  1810 :  for  the  main  question  in  the  cause  is  whether  that 
deed  does  or  does  not  amount  to  more  than  the  conveyance  of 
Phyllis  Glover's  life  interest.  If  the  defendant  had  intended  to 
protect  it  from  production,  he  ought  to  have  pledged  his  oath 
positively  to  its  effect,  instead  of  which  he  has  set  out  an  abstract 
of  it.  The  plaintiff  is,  therefore  entitled  to  see  whether  that 
abstract,  correctly  represents  the  purport  of  the  deed  or  not : 
Latimer  v.  Neate  (2). 

Mr.  Rolt  and  Mr.  Goldsmid,  contra  :  [  489  ] 

If  the  rule  now  contended  for,  on  the  authority  of  Latimer  \.  Neate, 
(1)  4  B.  R  181  (4  Ves.  66).  (2)  47  E.  E.  413  (4  CL  t&Fin.  670). 
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Glovrr  were  correct,  the  qnestion  so  much  agitated  in  Hardman  v. 
Halt..  Ellames  (i),  as  to  the  effect  of  an  express  reference  to  a  document 
partially  set  out  in  an  answer,  would  never  have  arisen.  As  to  the 
deed  of  1804,  the  plaintiff  *s  interest  in  it  depends  on  her  being 
appointee  under  the  alleged  will  of  Mrs.  Glover ;  but  neither  that 
will  nor  the  identity  of  the  plaintiff  with  the  daughter  who  is  said  to 
be  therein  mentioned,  is  admitted  by  the  answer:  and  for  anything 
that  appears,  the  plaintiff  may  be  a  mere  stranger  to  Mrs.  Glover,  and 
she  is  therefore  not  entitled  to  the  production  even  of  the  deed  of 
1804 :  Adams  v.  Fisher  (2) .  It  is  true  that  in  that  case  the  plaintiff 's 
title  was  not  merely  ignored,  but  denied  by  the  answer;  but 
ignorance  is  equivalent  to  denial :  Smith  v.  Dowling{3). 

Mr.  Turner^  in  reply. 

The  Lord  Chancellor: 

The  plaintiff 's  title,  as  set  forth  in  the  bill,  to  the  property 
claimed,  is  under  the  will  of  Phyllis  Glover,  who  died  in  November, 
1819,  who,  it  is  alleged,  was  entitled  to  a  life  interest  in  a  term  of 
ninety-nine  years  in  such  property  with  a  general  power  of  appoint- 
ment by  will,  under  a  deed  of  demise  executed  in  the  year  1804  by 
Samuel  Glover,  the  owner  of  the  fee.  The  defendant's  title  is,  that 
those  through  whom  he  claims,  purchased  the  fee  from  this  Samuf  1 
Glover,  subject  to  the  term ;  and  that  they  afterwards  purchased 
[  *^^  ]  and  took  *an  assignment  of  the  term  from  Phyllis  Glover  by  a  deed 
of  1810,  which  deed,  however,  the  plaintiff  alleges  to  have  been  only 
an  assignment  of  her  life-interest,  and  not  of  the  whole  interest  in 
the  term. 

The  plaintiff's  title  therefore  being  founded  upon  the  deed  of 
1804,  no  subsequent  transactions  in  which  Samuel  Glover  may  have 
engaged,  can  affect  that  title.  But  all  the  deeds  the  production 
of  which  is  required,  except  the  deed  creating  the  term  and  the 
deed  of  1810,  are  acts  of  owners  of  the  estate  subsequent  to  the 
creation  of  the  term,  and  cannot,  therefore,  constitute  any  part 
of  the  plaintiff's  alleged  title,  and,  therefore,  according  to  the 
established  rule,  are  not  liable  to  be  produced  upon  the  plaintiff  \s 
application. 

But  it  was  said  that  the  plaintiff  had  obtained  a  right  to  the  pro- 
duction of  the  deed  of  1810  from  the  manner  in  which  the  defendant 

(1)  39  R.  R.  344  (2  My.  &  K.  732).  (3)  10  Jur.  63. 

(2)  46  R  R.  328  (3  My.  &  Or.  626 j. 
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has  referred  to  it  in  his  answer ;  and  the  case  oi  Latimer  v.  Neate  (i),  Glovbb 
and  particularly  what  I  am  reported  to  have  said  in  that  case,  was  hall. 
quoted  in  support  of  this  proposition.  And,  certain!}',  if  that  case 
can  be  seriously  quoted  in  support  of  that  proposition,  it  is  of 
importance  that  it  should  be  better  understood.  It  was  a  bill  by  a 
judgment  creditor  seeking  payment  of  his  debt  out  of  property 
which  the  defendant  had  assigned  to  another,  impeaching  the 
assignments,  but  offering  to  pay  what  the  assignee  might  have 
advanced  upon  the  assignments.  The  pleadings  showed  that  the 
assignments  were  only  a  mortgage  security,  so  that  the  plaintiff 
established  an  interest  in  the  documents :  but  the  form  of  pleading 
was  -as  follows  :  The  bill  addressed  interrogatories  (for  the  purpose 
of  proving  that  the  assignments  were  securities  *only)  as  to  what  [  *^9i  ] 
the  documents  contained,  which  the  defendant  did  not  answer. 
Exceptions  having  been  taken,  the  Court  held  the  defendant  bound 
to  answer,  and  allowed  the  exceptions ;  and,  upon  the  further 
answer,  the  defendant  set  forth  an  abstract  of  the  documents,  pro- 
fessing, of  course,  to  state  truly  what  they  contained ;  and  the 
question  arose  upon  the  plaintiff's  motion  for  production  of  the 
documents  themselves,  which  the  House  of  Lords  held  that  the 
plaintiff  was  entitled  to. 

The  observation  I  made  in  moving  the  judgment  of  the  House  on 
that  case  must  be  understood  to  have  reference  to  the  facts  of  the 
case ;  that  is,  to  documents,  the  contents  of  which  the  defendant 
was  bound  to  disclose.  Nor  is  that  left  to  inference ;  for  I  first 
observe  that  the  plaintiff 's  right  to  redeem  the  property  comprised 
in  the  assignments  was  established,  and  that  the  defendant's  liability 
to  give  discovery  of  the  contents  of  the  documents  in  his  possession 
bad  been  established  by  the  order  of  the  Court  upon  the  exceptions, 
and,  therefore,  that  the  plaintiff  was  not  bound  to  be  content  with 
the  defendant's  statement  of  such  contents,  but  was  entitled  to  see 
the  documents  themselves ;  and  I  conclude  in  these  words :  "I  think 
your  Lordships  may  safely  affirm  the  order  of  the  Court  below  on 
these  two  grounds  :  First ;  that  this  is  a  case  in  which  the  plaintiff 
is  not  only  seeking  to  redeem,  but  is  seeking  to  have  an  instrument 
treated  as  a  mortgage  security,  which  the  defendant  has  set  up  as 
an  absolute  title ;  and,  secondly,  because  the  defendant,  having  set 
out  what  he  states  as  the  contents  of  the  deed,  the  respondent,  under 
these  circumstances,  is  entitled  to  see  whether  the  abstract  be  or  be 
not  a  correct  abstract  of  those  deeds  of  which  he  asks  the  production." 

(1)  47  It.  It.  413  (4  CI.  &  Fin.  o7()). 
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In  that  case  there  was  an  interest  in  the  deeds  established  by  the 
plaintiff,  and  a  disclosure  of  their  contents  ordered  by  the  Court 
and  professed  to  be  given  by  the  defendant.  In  the  present  case, 
the  plaintiff  shows  no  interest  in  the  deed,  and  the  liability  to  a  dis- 
closure of  the  contents  is  denied  and  resisted,  and  has  not  been 
ordered.  This  case  wants  every  circumstance  which  existed  in  that 
case  upon  which  the  judgment  was  founded. 

Upon  these  grounds  I  think  the  judgment  of  the  Yice-Chancellor 
right  in  refusing  to  order  the  production  of  any  of  the  deeds  subse- 
quent to  the  deed  of  1804  creating  the  term.  This  deed,  however, 
does  form  part  of  the  plaintiff 's  alleged  title ;  it  created  the  estate 
which  she  claims  ;  and,  had  the  plaintiff  connected  herself  with  the 
estate  of  Phyllis  Glover,  I  should  have  thought  her  entitled  to  a 
production  of  this  deed ;  but  there  is  not,  upon  this  record,  any 
ground  for  assuming  that  she  is  entitled  to  any  interest  which 
Phyllis  Glover  may  herself  have  had.  Her  title  is  under  the  will  of 
Phyllis  Glover,  as  legatee  of  a  term  of  years.  No  representative  of 
Phyllis  Glover  is  before  the  Court,  although  the  alleged  property 
was  assets  for  her  debts,  no  assent  to  the  alleged  legacy  stated,  and 
no  recognition  of  an  enjoyment  of  the  alleged  legacy,  and  uo 
admission  of  the  will  under  which  she  claims,  and  the  bill  not  filed 
until  twenty-eight  years  after  the  alleged  title  accrued.  It  is  Hot  a 
case  in  which  the  defendant  merely  states  that  he  is  ignorant  of 
facts  or  documents  which  constitute  the  alleged  title  of  the  plaintiff, 
but  one  in  which  the  plaintiff  has  not  alleged  such  a  title  as  would 
entitle  her,  without  more,  to  what  she  asks.  This  applies  to  all  the 
documents,  and  is  of  itself  sufficient  to  justify  the  order  of  the  Vies- 
Chancellor.    This  motion  must  be  refused  with  costs. 


1848. 
Jan,  29. 

Shadwell, 

V.-C. 
On  Appeal. 

Lord 

COTTENUAlf, 

L.C. 
[493] 


PENNY  V.   TUENEE. 

(2  Phillips,  493—496 ;  S.  C.  15  Sim.  368  ;  17  L.  J.  Ch.  133 ;  10  Jur.  7€«,) 

A  gift  to  the  testator's  three  sisters  or  their  children  aa  his  mother  should, 
by  deed  or  will,  appoint :  Held  to  be  a  gift,  in  default  of  appointment,  to 
the  whole  class  of  the  daughters  and  the  children  equally ;  not  on  the 
ground  that  **  or"  was  to  be  construed  **  and,"  but  that  it  was  referable 
only  to  the  power  given  to  the  mother,  of  selection  from  among  the  clas«, 
and  that  as  the  power  had  not  been  exercised,  and  the  Court  could  not 
assume  the  exercise  of  it,  the  whole  class  must  take  equally. 

Taver  Penny,  by  his  will,  dated  the  5th  April,  1792,  after  givinj^ 
to  his  mother  a  life  interest  in  all  his  property,  gave  and  bequeathed 
as  follows :  ''  At  the  decease  of  my  said  mother,  I  will  and  devise 
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that  all  the  said  estates  and  property  shall  be  divided  amongst  my       Penny 
three  sisters  Jane  Stevens,  Elizabeth  Turner  and  Harriet  Penny      tuhnbr. 
or  their  children  in   such  proportions  as  my  said   mother  shall 
appoint  by  her  last  will  or  by  any  deed  in  writing  made  by  her  in 
her  life  time." 

The  testator's  mother  and  his  sister  Jane  Stevens  both  died  in 
his  life  time,  and  the  latter  without  issue.  On  his  death,  in  1841, 
Harriet  Penny  was  unmarried,  and  Elizabeth  Turner  had  two 
children ;  and  the  question  arose,  in  what  manner  the  testator's 
estate  was  to  be  divided.  Harriet  Penny  contended  that  it  was  to 
be  distributed  in  thirds,  one  part  to  herself,  another  to  Elizabeth, 
and  the  other  third  to  be  considered  as  having  lapsed,  and  to  be 
divided  between  herself  and  Elizabeth  as  co-heiresses-at-law,  and 
sole  next  of  kin  of  the  testator.  Elizabeth  and  her  children,  on 
the  other  hand,  contended  that  it  was  divisible  in  fifths,  the 
children  to  receive  each  one  fifth,  and"  the  rest  to  be  divided  between 
Harriet  and  Elizabeth. 

The  Vice- Chancellor  of  England  having  decided  in  favour  of 
the  latter  construction,  Harriet  appealed. 

Mr.  Walker  and  Mr.  Parsons  for  the  appellant. 

Sir  F.  Simpkinson  and  Mr.  H.  Clarke  for  Elizabeth  Turner. 

Mr.  Faber  for  the  children.  [  4^4  ] 

The    Lojrd    Chancellor,    after    stating    the   will,    proceeded    as 
follows : 

No  appointment  having  been  made  by  the  mother,  the  question 
is  whether  the  surviving  sisters  take  the  whole  property,  or  whether 
their  children  are  entitled  to  share  it  with  them  ? 

It  was  very  properly  admitted  in  the  argument,  that,  under  the 
early  authorities,  the  children  would  be  included  ;  but  it  was 
argued  that,  by  later  decisions,  they  were  excluded.  I  am  of 
opinion  that,  upon  an  accurate  consideration  of  the  cases,  no  such 
inconsistency  will  appear. 

On  the  part  of  the  appellants,  this  case  was  sought  to  be  brought 
within  the  principle  of  those  decisions  in  which  the  word  **or" 
has  been  construed  as  if  it  had  been  "  and,"  in  order  to  effectuate 
the  intention  of  the  testator ;  but  it  is  not,  in  my  opinion,  subject 
to  the  nice  distinctions  and  contradictory  authorities  which  afifect 
that  rule   of  construction,   but   depends    upon  a   principle  quite 
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Pbnkt       independent  of  them.    In  Burrough  v.  Philcox  (i)  I  endeavoured  to 

TcTiwEiu  explain  this  by  saying,  "  that  when  there  appeared  to  be  a  general 
intention  in  favour  of  a  class,  and  a  particular  intention  in  favour 
of  individuals  of  the  class  to  be  selected  by  another  person,  and 
the  particular  intention  fails  from  the  selection  not  being  made, 
the  Court  will  carry  into  effect  the  general  intention  in  favour  of 
the  class."    This  was  no  new  exposition  of  the  rule,  as  the  autho- 

[  ♦495  ]  rities  referred  to  in  that  case  prove  ;  *but  I  do  not  see  any  reference 
made  to  Sir  W.  Grant's  judgment  in  Longmore  v.  Broom  (2),  in 
which  he  says,  **  A  bequest  to  A.  or  B.  at  the  discretion  of  C.  is 
good  ;  for  he  may  divide  it  between  them." 

I  am  not  called  upon  to  make  any  alteration  or  addition  to  the 
will,  which  the  Court  never  does  without  necessity.  The  executor 
might  say  to  whom  the  fund  should  be  given,  the  parents  or  the 
children  ;  but  the  Court  has  not  that  discretion  ;  it  has  only  to  say 
what  class  is  to  take,  and  then  the  distribution  must  be  equal. 

Such  was  the  doctrine  of  Lords  Alvanlbt  and  Eldon  in  Brown 
V.  Higg8{s),  and  of  the  House  of  Lords  affirming  that  decree,  and 
of  Sir  W.  Grant  in  Longmore  v.  Broom,  and  that  upon  which  I  acted 
in  Burrough  v.  Philcox.  I  find  no  fluctuation  of  opinion  or  departure 
from  former  rules.  The  doctrine  is,  I  think,  founded  upon  most 
correct  principles,  and  supported  by  uniform  decisions.  The 
present  case  falls  precisely  within  it.  The  mother  had  power  to 
distribute  the  property  as  she  thought  best  between  the  three  sisters 
and  their  childreii.  She  certainly  might  have  given  some  to  each  ; 
they,  therefore,  constituted  the  favoured  class :  Nothing  was  lost 
by  the  failure  of  the  appointment,  but  the  distribution  or  selection 
amongst  this  class :  that  having  failed,  the  Court  cannot  supply 
the  execution  of  the  power,  but,  to  effect  the  general  intent,  gives 
the  property  to  the  whole  class  equally. 

No  difficulty  would,  I  apprehend,  have  been  found  in  the  con- 

[  U96  ]  struction  of  this  case,  if  it  had  been  properly  ^distinguished  from 
other  classes  of  cases  in  which  the  Court  could  only  support  its 
decision  by  giving  to  the  word  "  or "  the  meaning  of  the  word 
"  and,"  as  in  cases  of  direct  bequests  to  legatees  or  their  children, 
as  in  Richardson  v.  Spraag  (4),  Eccard  v.  Brooke  (5),  or  in  cases  in 
which  there  are  various  contingencies  specified  upon  which  a  gift 
over  is  to  depend  ;  and  the  question  is,  the  word  "  or  "  being  used, 

(1)  48  R.  R.  236  (5  My.  &  Cr.  92).         495  ;  8  Ves.  561). 

(2)  7  Ve8.  124.  (4)  1  P.  Wms.  433. 

(3)  4  11.  li.  323  (4  Ves.  708 ;  5  Ves.  (5)  2  R.  R.  31  (2  Cox,  213). 
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whether  such  contingencies  were  intended  to  be  conjunctive  or  dis. 
junctive.  Such  cases  are  often  of  great  difficulty,  but  from  which 
the  present  is  I  think  free.  I  am,  for  these  reasons,  of  opinion 
that  the  judgment  of  the  Yice-Ghangbllob  is  right,  and  that  the 
appeal  must  be  dismissed  with  costs. 


Penny 
f. 

TOANBB. 


FORDYCE  V.  BRIDGES. 

(2  Phillips,  497—515 ;  S.  C.  2  Coop.  temp.  Cott.  324 ;  17  L.  J.  Ch.  185 ;  varying 
10  Beav.  90 ;  16  L.  J.  Ch.  81 ;  10  Jur.  1020.) 

A  testator  bequeathed  the  residue  of  his  personal  estate  to  three  persons, 
their  executors,  administrators,  and  assigns,  in  trust,  that  they  or  the  sur- 
vivor  of  them,  or  the  executors,  admiuistratora  or  assigns  of  suoh  survivor 
should  invest  it  in  the  purchase  of  estates  in  England  or  Scotland,  such 
estates,  if  in  England,  to  be  settled  according  to  the  limitations  of  the  same 
will  as  to  his  own  English  estates,  which  were  thereby  limited  to  one  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail,  and,  if  in  Scotland, 
according  to  the  limitations  of  a  Scotch  deed  of  strict  entail,  to  which  his 
own  Scotch  estates  were  then  subject;  and  until  such  purchase  could  be 
found,  should  pay  the  income  of  the  residuary  fund  to  the  person  who 
would  be  entitled  to  the  rents  of  the  English  estates  so  to  be  purchased  in 
case  the. same  were  actuaUy  purchased.  And  the  will  contained  a  power  to 
such  person,  or,  in  case  of  his  minority,  to  his  guardian,  to  appoint  new 
trustees,  who  were  to  have  all  the  powers  and  capacities  of  those  in  whose 
room  they  should  be  substituted.  The  three  trustees  invested  the  greater 
part  of  the  residue  in  estates  in  Scotland,  and  all  died  during  the  lifetime  of 
the  tenant  for  life.  On  his  death,  his  son,  who  was  entitled  under  the  Scotch 
deed  to  the  Scotch  estates,  as  well  as  under  the  will  to  the  English  estates, 
conceiving  himself  entitled  absolutely  to  what  remained  of  the  residuary 
fund,  executed  disentailing  deeds,  both  of  the  money  and  of  the  English 
estates,  and  obtained  payment  of  the  fund  to  himself :  but  his  right  to  do  so 
being  disputed  on  his  death  by  the  next  Scotch  heir  of  entail :  Held  that  he 
had  no  such  right,  but  that  he  was  entitled  only  to  the  income  of  the  fund 
during  his  life,  and  that  upon  his  death,  there  being  then  no  one  by  whom 
new  trustees  could  be  appointed  under  the  power  in  the  will,  and  the  Court 
being  of  opinion  that  the  discretionary  power  of  selecting  between  English 
and  Scotch  investment  would  not  extend  to  trustees  appointed  by  the  Court, 
the  fund  became  divisible  in  equal  moieties,  one  half  belonging  to  the  per- 
sonal representatives  of  the  deceased,  and  the  other  half  to  be  invested  in 
Scotch  estates,  to  the  uses  of  the  Scotch  deed. 

The  rule  which  allows  the  first  tenant  in  tail  to  represent  the  fee  in  suits 
affecting  the  estate  does  not  apply  to  heirs  of  entail  under  a  Scotch  deed  of 
tailzie ;  and  therefore  a  decree  made  in  a  suit  framed  upon  that  principle,  for 
the  administration  of  a  fund  which  in  a  certain  event  was  liable  to  be  invested 
in  the  purchase  of  land  in  Scotland  to  the  uses  of  a  Scotch  deed  of  tailzie, 
was  opened  at  the  instance  of  a  subsequent  heir  of  entail  under  that  deed. 

A  charitable  legacy  to  a  Scotch  charity  is  good  and  payable  in  England , 
though  void  under  the  law  of  mortmain  if  it  had  been  bequeathed  to  an 
English  charity. 

John  Dingwall  being  possessed  of  real  estates  in  Scotland,  which 
he  had  entailed,  by  a  deed  in  Scotch  form,  upon  various  branches 
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FoBDTCE  of  hie  family  in  succession,  and  having  also  a  small  real  estate  in 
Bbidqes.  England,  and  a  very  large  personal  estate,  by  his  will  dated  the 
13th  of  June,  1808,  devised  the  real  estate  in  England  to  his 
grand-nephew,  John  Dingwall,  who  was  the  institute  under  the 
[  *498  ]  Scotch  deed  of  *  tailzie,  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to  Arthur  Dingwall  Fordyce 
for  life,  with  like  remainder  to  his  first  and  other  sons  in  tail  male, 
with  divers  remainders  over.  And  he  bequeathed  his  residuary 
personal  estate  to  three  persons,  whom  he  named,  their  executors, 
administrators,  and  assigns,  in  trust,  that  they  and  the  survivor  of 
them,  and  the  executors,  administrators,  and  assigns  of  such 
survivor  should  lay  out,  and  invest  the  same  in  the  purchase  of 
estates  in  England  or  Scotland,  and  should  settle  such  of  the  said 
estates  as  should  be  in  England  to  the  uses  of  the  English  devised 
estates,  and  such  of  the  said  estates  as  should  be  in  Scotland,  to 
the  uses  of  the  Scotch  entailed  estates ;  and  that,  until  a  proper 
purchase  or  purchases  should  be  found,  they  should  invest  the 
same  in  Government  or  real  securities,  and  pay  the  interest  and 
dividends  to  the  person  or  persons  who  would  be  entitled  to  the 
rents  and  profits  of  the  English  estate  so  to  be  purchased,  in  case 
the  same  were  actually  purchased  and  settled.  And  the  testator 
directed  that  in  case  any  of  the  three  trustees  before-named,  or  any 
trustee  to  be  appointed  as  thereinafter  mentioned,  or  their,  or  any 
of  their  heirs,  executors,  administrators,  or  assigns  should  happen 
to  die,  or  refuse,  or  become  incapable  to  act  in  the  trusts  of  the 
will,  then  and  in  that  case,  and  as  often  as  the  same  should  happen, 
it  should  be  lawful  for  the  person  or  persons  who  for  the  time 
being  should  be  entitled  to  the  actual  possession,  or  to  the  actual 
receipt  of  the  rents  of  the  devised  estates  if  such  person  or  persons 
should  be  of  full  age,  and  for  their  guardians  respectively,  during 
his,  her,  or  their  minority  or  respective  minorities,  by  deed  or 
writing  to  be  sealed  and  delivered  in  the  presence  of,  and  attested 
by  two  or  more  credible  witnesses,  to  appoint  some  other  person  or 
persons  to  be  a  trustee  or  trustees  under  the  will,  for  all  or  any  of 
[  *499  1  the  trusts  thereby  ^declared,  in  the  place  of  the  trustee  so  refusing, 
or  becoming  incapable  to  act ;  and  every  such  new  trustee  was  to 
have  all  the  same  powers,  capacities,  and  privileges,  as  the  tra8t<ee 
in  whose  room  he  should  be  substituted. 

The  testator  died  in  1812,  and  John  Dingwall,  his  great-nephew, 
thereupon  entered  into  possession  of  both  the  English  and  Scotch 
estates,  and  died  in  1831,  leaving  John  Duflf  Dingwall  his  only 
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son,  an  infant,  who  thereupon  became  entitled  to  the  Scotch  Fobdtob 
estates  as  next  heir  under  the  deed  of  tailzie,  and  to  the  English  bridges. 
estates  as  first  tenant  in  tail  under  the  will.  At  that  time  all  the 
trustees  named  in  the  will  were  dead,  and  no  new  ones  had  been 
appointed.  Various  portions  of  the  residuary  personal  estate  to 
the  amount  of  173,000Z.  had  been  invested  in  the  purchase  of  real 
estates  in  Scotland,  and  only  1,529/.  in  a  similar  purchase  in 
England,  leaving  about  100,0002.  still  uninvested. 

In  that  state  of  things  a  bill  w^s  filed  in  the  name  of  John  Duff 
Dingwall,  by  a  Mr.  Gordon,  his  maternal  grandfather,  as  his  next 
friend,  against  the  executor  of  the  last  survivor  of  the  trustees,  and 
nine  other  persons  whom  the  bill  alleged  to  be  the  only  persons 
known  to  the  plaintiff  who  were  interested  under  the  Scotch  entail, 
and  all  of  whom  were  alleged  to  be  out  of  the  jurisdiction,  stating 
to  the  effect  above-mentioned,  and  praying,  amongst  other  things, 
the  appointment  of  a  guardian  and  an  allowance  of  maintenance 
for  the  plaintiff,  the  appointment  of  new  trustees,  and  that  the 
funds  constituting  the  uninvested  residue  of  the  testator's  personal 
estate  might  be  paid  into  Court  in  the  cause,  and  directions  given 
for  its  investment  in  real  estates,  having  regard  to  the  dispropor- 
tionate amount  which  had  been  invested  in  real  estates  in  Scotland. 

None  of  the  nine  persons  above-mentioned  appeared  to  the  bill  [  600  ] 
except  two,  Arthur  Dingwall  Fordyce,  the  person  above-named,  who, 
being  resident  in  Scotland,  appeared  gratis  and  put  in  a  formal 
answer  without  oath  or  signature,  and  Patrick  Dingwall.  Arthur 
Dingwall  Fordyce,  who  was  then  near  ninety  years  of  age,  stood 
next'  in  the  Scotch  entail  after  John  Duff  Dingwall  and  his  issue : 
Patrick  Dingwall  came  much  lower  down  in  the  same  entail,  there 
being  a  considerable  number  of  persons  in  esse,  including  sons  and 
grandsons  of  Arthur  Dingwall  Fordyce,  who  preceded  him  in  the 
line  of  succession,  but  were  not  parties  to  the  suit. 

Mr.  Gordon  having  been  appointed  guardian  to  the  plaintiff  by 
an  interlocutory  order,  the  cause  came  on  to  be  heard  upon  bill 
and  answer  before  Sir  John  Leach,  Master  of  the  Bolls,  on  the 
3rd  of  August,  1883,  when  it  was  amongst  other  things,  referred  to 
the  Master  to  approve  of  three  proper  persons  to  be  new  trustees  of 
the  will,  and  it  was  declared,  that  under  the  circumstances  of  the 
case,  and  having  regard  to  the  purchases  of  land  which  had  been 
made  by  the  former  trustees,  the  residuary  personal  estate  then 
remaining  uninvested,  ought  to  be  invested  in  the  purchase  of 
real  estates  in  England. 

11—2 
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VoBDTCK         The  uninvested  fund  having  been  transferred  into  Court  pursuant 
Bbidges.     to  that  decree,  and  the  Master  having  approved  of  three  persons  as 
trustees,  the  cause  was  heard  for  further  directions  on  the  26th  of 
April,  1884,  when  the  Master's  report  was  confirmed,  and  directions 
were  given   for   vesting  the  trust  estates  in    the  new    trustees. 
Arthur  D.  Fordyce  had  died  a   few  days   before  that  hearing; 
but  no  notice  was  taken   of  that  event  by  revival   ol  the  suit 
or  otherwise.     On  the  15th  of  October,  1836,  John  Duff  Dingwall 
[  •501  ]       attained   twenty-one,  and   the  fund   being   *still   uninvested   and 
in  Court,  he  executed  a  disentailing  deed,  and  having  done  so, 
applied  by  petition  in  the  cause  for  a  transfer  of   the  fund  to 
himself  as  being  absolutely  entitled  thereto,  as  tenant  in  tail  of 
the  English  estates ;  and  an  order  was  made  accordingly.     John 
Duff  Dingwall  died  in  1840  without  issue,  and  was  succeeded  in 
the  Scotch  estates  by  a  grandson  of  Arthur  Dingwall  Fordyce,  an 
elder  brother  of  the  plaintiff  in  the  present  suit,  on  whose  death 
without  issue  in  1843,  the  present  plaintiff  became  entitled  as  heir 
of  entail  to  the  Scotch  estates :  and  not  having  been  named  a  party 
to  the   former  suit,  he  instituted  this  suit  insisting  that  Arthur 
Dingwall  Fordyce  did  not  represent  him  or  the  other  substitute 
heirs  of  entail,  and  that  according  to  the  law  of  Scotland  the  rights 
of  such  substitute  heirs  could  not  be  affected  by  proceedings  in 
a  cause  to  which  they  were  not  parties ;    that  the  proceedings  m 
that  suit  were  therefore  not  binding  upon  the  plaintiff;  that  even 
supposing  that  the  heirs  of  entail  could  be  considered  sufficiently 
represented  by  the  nine  defendants  named  on  the  record  in  that 
character,  the  decree  was  irregular  inasmuch   as  there  was   no 
evidence  that  those  who  had  not  appeared  were  out  of  the  juris- 
diction :   and,  after  charging  that  the  investment  of  the  fond  in 
question  in  that  former  suit  ought  to  have  been  left  to  the  discretion 
of  the  new  trustees  when  appointed,  and  that  the  declaration  in  the 
decree,  that  it  ought   to  be  invested  in   lands  in  England,  wa:^ 
therefore  erroneous,  the  bill  prayed,  that   the  representatives  of 
John  Duff  Dingwall  might  be  decreed  to  replace  that  fund,  and  to 
account  for  the  interest  thereon,  from  the  80th  of  December,  1848, 
when   the  plaintiff's   title   accrued,   and   a    declaration    that   the 
principal  fund  ought  to  be  invested  in  pursuance  of  the  direction 
of  the  will  of  John  Dingwall  the  testator,  and   that  the  trustees 
appointed  in  the  former  suit  were  not  duly  appointed. 
[  602  ]  At  the  hearing  of  the  cause  before  the  Master  of  the  Rolls.  :i 

decree  was  made  according  to  the  prayer,  with  the  addition  of  a 
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reference  to  the  Master  to  approve  of  three  new  trustees,  in  the      Foydvcb 
room  of  those  appointed  in  the  former  suit.  Bridgbs. 

This  was  an  appeal  hy  the  defendant,  the  personal  representative 
of  John  Duff  Dingwall,  from  that  decree. 

Mr.  Bethell,  Mr.  Rolf,  and  Mr.  Anderson,  for  the  plaintiff  (the 
respondent). 

Mr.   Js.   Parker,   Mr.    Russell,    and   Mr.  Sldehottom,  for  the 
appellant. 

Mr.  StiLart,  and  Mr.  Purris,  for  parties  in  the  same  interest 
with  the  plaintiff. 

On  the  question  of  the  regularity  of  Sir  J.  Leach's  decree,  as 
to  parties,  it  was  contended  for  the  plaintiff,  that  the  English 
rule  of  procedure,  which  allowed  the  first  tenant  in  tail  to  represent 
the  fee,  was  founded  in  the  capacity  of  such  tenant  in  tail  to  har 
those  in  remainder  and  therefore  could  not  apply  to  a  Scotch 
heir  of  entail  who  had  no  such  capacity.  To  which  it  was 
answered  that  the  English  rule  was  an  arbitrary  rule  of  con- 
venience, and  not  founded  on  the  principle  referred  to,  inasmuch 
as  it  equally  applied  to  an  infant  tenant  in  tail,  who  had  during 
his  minority  no  power  to  bar  the  entail :  and  that,  unless  the 
same  rule  were  adopted  in  the  case  of  Scotch  entails  where  the 
rights  of  parties  under  them  came  in  question  in  the  English 
Courts,  it  would  be  impossible  to  make  any  final  adjudication  upon 
such  rights;  for  if  the  first  heir  of  entail  were  incompetent  to 
represent  the  whole  series,  all  the  heirs  for  the  time  being  in  esse, 
would  for  the  same  reason  be  incompetent  *to  represent  those  who  [  *6C3  ] 
might  afterwards  be  born.  On  this  point  the  following  cases  and 
authorities  were  referred  to:  Gore  v.  Stackpole  (i),  Lloyd  v. 
Johnes  (2),  Stansfield  v.  Hahevgham  (3),  Wright  v.  Atkyns  (4), 
Stevenson  v.  Anderson  (5). 

Assuming  the  decree  of  1834  to  be  irregular,  the  next  question 
was,  what,  in  the  events  which  had  happened  had  become  of  the 
discretionary  power  given  to  the  trustees,  of  selecting  an  English 
or  Scotch  investment :  the  plaintiff's  counsel  contending  on  the 
word  ** assigns"  in  the  clause  creating  the  power,  that  it  would 
pass  to  trustees  to  be  appointed  by  the  Court,  observing  that  in 

(1)  14  E.  R.  1  (1  Dow,  18,  30).  (4)  24  B.  K.  3  (T.  &  R.  143). 

(2)  7  R.  R.  147  (9  Yes.  37).  (5)  13  R.  R.  126  (2  V.  &  B.  407). 

(3)  7  R  R.  409  (10  Ves.  273}. 
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FoEDTCB  The  A  ttoiiiey -General  v.  Doyley{i),  it  appeared  from  the  registrar's 
Bridges,  book  that  the  power  which,  according  to  the  report,  was  given  "  to 
the  trustees  and  the  survivor  and  the  heirs,  &c.  of  such  survivor," 
was  in  fact  a  power  "to  the  trustees  and  the  survivor,  and  the 
heirs,  executors,  and  administrators  " — not  the  assigns — "  of  such 
survivor;"  and  that  in  Cole  v.  Wade  (2)  also,  which  was  founded 
in  part  upon  Attorney -General  v.  Doyley,  the  word  "assigns  "  did 
not  occur  ;  they  also  referred  to  Titley  v.  Wolstenholmc  (3). 

On  the  other  hand  it  was  argued,  first,  that  if,  as  the  plaintiff 
contended,  the  power  was  not  barrable  bj  the  tenant  in  tail,  it 
was  void  as  tending  to  a  perpetuity ;  in  answer  to  which,  however, 
Wood  V.  White  {*)  was  referred  to.  Secondly,  that  the  effect  of 
the  will  as  to  the  residuary  personal  estate  was  a  bequest  of  the 
income  to  the  owner  for  the  time  being  of  the  English  devised 
[  •504  ]  *estates,  until  some  one  capable  of  exercising  the  power  should 
devest  that  interest  by  an  investment  of  the  fund  in  Scotch 
estates ;  and  as  trustees  appointed  by  the  Court  would  have  no 
such  capacity,  and  the  only  person  who  could  re-create  it  had 
refused  to  do  so,  it  followed  that,  at  the  time  when  Sir  John 
Leach's  decree  was  pronounced,  the  interest  of  the  English  tenant 
in  tail  was  absolute,  and,  therefore,  the  decree  right  in  substance 
upon  the  merits. 

1848.         The  Lord  Chancellor  : 

Fch^.  rjijjjg  jg  ^  g^g^  qJ^  J  t^elieve,  perfect  novelty,  and  certainly  one  of 

great  difficulty. 

By  a  regular  entail,  according  to  the  law  of  Scotland  of  7th 
of  September,  1807,  certain  Scotch  estates  of  John  Dingwall  -^ere 
entailed  in  favour  of  his  grand-nephew  John  Dingwall,  and  the 
heirs  of  his  body,  whom  failing,  to  the  heirs  male  of  the  body 
of  the  deceased  William  Dingwall,  of  Culsh,  whom  failing  to  the 
heirs  male  of  the  body  of  the  deceased  John  Dingwall,  of  Kannies- 
ton,  whom  failing  to  the  heirs  of  the  body  of  Catherine  Stewart, 
which  entail  was  afterwards  varied  by  excluding  Arthur  Dingwall 
one  of  the  heirs  male  of  the  body  of  William  Dingwall  deceased, 
and  the  heirs  male  of  his  body. 

John  Dingwall,  the  author  of  this  entail,  by  his  will  dateil 
13th  of  June,  1808,  devised  estates  in  England  to  thrt^ 
trustees  to  the  use  of  John  Dingwall,  the  institute  in  the  Scotch 

(1)  2  Eq.  Gas.  Abr.  19a.  (3)  64  R.  R.  106  (7  Boav.  425). 

(2)  10  R.  R.  129  (16  Ves.  27).         (4)  48  R.  R  152  (4  My,  &  Cr.  460\ 
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entail,  for  life,  remainder  to  his  first  and  other  sons  in  tail  male,      Fordyob 
remainder  to  the  use  of  Arthur  Dingwall  Fordyce,  the  plaintiflF's      bridges. 
grandfather,  for  life,  remainder  to  his  first  and  other  sons  in  tail 
male  with  other  limitations  over. 

The  testator  died  in  1812,  and  John  Dingwall,  the  institute  [  505  ] 
under  the  entail  and  first  tenant  for  life  under  the  will,  possessed 
both  the  Scotch  and  English  estates  up  to  his  death  in  1831,  when 
his  only  son  John  Duff  Dingwall  succeeded  to  both,  being  tenant 
in  tail  of  the  English  estates.  He  was  under  twenty-one ;  and, 
upon  his  death  without  issue  male,  Arthur  Dingwall  Fordyce,  who 
had  three  grandsons  of  whom  the  plaintiff  in  this  suit  was  one, 
would  have  stood  next  in  the  entail. 

The  testator  by  his  will  gave  the  residue  of  his  personal  estate 
to  his  tliree  trustees,  their  executors,  administrators,  and  assigns 
upon  trust,  that  they  and  the  survivors  and  survivor  of  them,  and 
the  executors,  administrators,  and  assigns  of  such  survivor  should 
convert  the  same  into  money,  and  lay  out  the  residue  in  the  purchase 
of  estates  in  England  or  Scotland,  and  settle  such  of  the  estates  as 
should  be  in  England  to  the  same  uses  as  the  lands  devised,  and  such 
of  the  said  estates  as  should  be  in  Scotland  in  the  same  manner  as  the 
lands  in  the  Scotch  entail  were  settled:  and  that  until  proper  purchases 
should  be  found,  the  money  should  be  invested  in  the  public  funds, 
and  the  income  paid  to  the  person  who  should  be  entitled  to  the 
rents  and  profits  of  the  English  estates  when  purchased. 

It  appears  that  a  very  large  sum,  part  of  this  residue,  was 
invested  by  the  trustees  in  the  purchase  of  lands  in  Scotland.  In 
the  year  1833,  when  John  Duff  Dingwall's  title  accrued,  all  the 
trustees  were  dead ;  and  Alexander  Dingwall,  the  executor  of  the 
survivor  of  them,  declined  to  act  in  the  trusts ;  and  there  being 
beyond  what  had  been  so  invested  in  the  purchase  of  lands  in 
Scotland,  a  large  residue  of  the  personal  estate  uninvested,  a  bill 
was  filed  in  the  name  of  the  infant,  John  Duff  Dingwall,  for 
securing  the  personal  estate,  *for  enquiries  as  to  propriety  of  the  [  *506  ] 
purchases  of  the  estates  in  Scotland,  and  for  the  investment  of 
the  residue  in  the  purchase  of  estates  in  England,  and  for  the 
appointment  of  new  trustees,  and  of  a  guardian  for  the  plaintiff. 

The  bill  of  1833  made  several  persons  parties,  who  were  interested 
in  the  Scotch  entail,  but  not  including  the  present  plaintiff,  and 
alleged  that  they  were  out  of  the  jurisdiction:  and  the  bill  in  the 
present  suit  alleges  that  Arthur  Dingwall  Fordyce,  the  plaintiff's 
grandfather,  and  Patrick  Dingwall  alone,  of  the  parties  interested 
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FoRDYCB  in  the  Scotch  entail,  appeared  to  that  suit,  and  that  Arthur 
Bridges.  Dingwall  Fordyce  appeared  gratis,  and  that  his  answer  was  put 
in  without  oath  or  signature :  but  I  do  not  find  any  proof  that 
the  parties  alleged  to  be  out  of  the  jurisdiction  were,  in  fact, 
amenable  to  the  process  of  this  Court.  The  contrary,  indeed,  must 
be  assumed  to  be  proved,  the  decree  of  August,  1835,  reciting  that 
all  these  defendants  were  out  of  the  jurisdiction. 

These  are  the  circumstances  which  raise  the  first  question  upon 
this  appeal,  viz.  how  far  this  suit  was  binding  upon  the  plaintiff, 
who  had  certainly  a  very  important  interest  in  the  matter  of  this 
suit,  but  who  was  not  a  party  to  it,  and  who,  claiming  under  the 
entail,  does  not  derive  title  through  any  one  who  was  a  party  to 
the  suit ;  but  Arthur  Dingwall  Fordyce,  the  plaintiff's  grandfather, 
and  the  first  heir  of  entail  after  the  plaintiff  in  the  suit  of  1888, 
and  Patrick  Dingwall,  were  parties  to  it.  Two  questions  arise : 
first,  how  far  and  in  what  cases  the  heirs  of  a  Scotch  entail  are 
necessary  parties  to  a  suit  in  this  Court  touching  matters  in  which 
they  are  interested  as  such  heirs  of  entt^il ;  and,  secondly,  how  far 
r  '507  ]  the  suit  can  be  available  in  their  absence  upon  *proof  of  their  being 
out  of  the  jurisdiction.  As  to  the  first,  no  suit  could  proceed  if  they 
were  all,  in  all  cases,  necessary  parties,  not  only  on  account  of 
their  number,  but  because  future  heirs  of  entail,  coming  into  esse^ 
their  claim  not  being  through  any  persons  parties  to  the  suit,  would 
not  be  bound  by  any  proceedings  in  it.  And  this  makes  it  useless 
to  consider  the  second  question,  because,  as  you  cannot  have  in  dkuy 
shape  before  the  Court  all  the  heirs  of  entail  whom  you  seek  to 
bind,  it  would  be  idle  to  prove  that  some  are  out  of  the  jurisdiction. 
When  it  shall  become  necessary  to  decide  this  point,  some  rale 
must  be  laid  down  for  which  there  is  no  precedent,  but  which  is 
necessary,  to  avoid  a  failure  of  justice  in  this  Court,  from  the 
peculiar  nature  of  the  interests  under  a  Scotch  entail.  I  do  not 
find  any  allegation  or  proof  that  any  fraud  w^as  intended  or 
practised  in  the  arrangement  of  the  parties  for  the  purpose  of 
keeping  from  the  view  of  the  Court  the  real  question  between  the 
parties  interested  in  the  Scotch  entail  and  the  English  settled 
estates:  but  the  decree  under  consideration  declares  that  the 
plaintiff  is  not  bound  by  the  proceedings  in  the  suit  of  1888  ;  and  I 
do  not  think  it  possible  to  dispute  that  proposition,  because,  if  the 
plaintiff  be  right  in  any  part  of  the  claim  he  makes,  he  had,  at  the 
time  of  the  decree  of  1838,  a  direct  interest  in  the  subject  of  that 
suit  in  his  own  right,  though  not  in  possession.    I  therefore  proceed 
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to  consider  the  decree  appealed  from,  upon  its  merits  ;  for,  though      Fordyoe 
the  plaintiff  be  not  bound  by  the  proceedings  in  the  former  suit,      bridgb8» 
he  cannot  have  a  decree  in  this  suit,  unless  he  can  show  that  he  was 
injured  by  the  former  decree,  or  has  interests  inconsistent  with  its 
directions. 

Upon  the  merits,  the  complaint  against  the  decree  of  1833  is, 
that  the  plaintiff  in  that  suit,  John  Duff  Dingwall,  being,  in  point 
of  enjoyment,  only  tenant  for  life  *of  the  Scotch  estates,  and  tenant  [*^^^] 
in  tail  of  the  English  estates,  procured  that  decree  without  due 
regard  to  the  interests  of  the  parties  interested  in  the  Scotch  estates, 
for  the  purpose  of  obtaining  an  absolute  interest  in  the  uninvested 
residue  of  the  testator's  personalty,  and  which  was  carried  into 
effect  by  the  order  upon  liis  petition,  after  he  had  attained 
twenty-one,  by  payment  to  him  of  such  residue  as  tenant  in  tail 
of  the  fund. 

By  the  will,  a  discretion  was  given  to  the  three  trustees,  their 
executors,  administrators,  and  assigns,  to  lay  out  the  fund  in  land 
in  Scotland,  to  be  settled  as  the  entailed  Scotch  estates,  or  of  lands 
in  England,  to  be  settled  as  the  English  estates  under  the  will ; 
bat  until  proper  purchases  could  be  found,  the  income  of  the  fund 
was  to  be  paid  to  the  person  entitled  to  the  rents  of  the  English 
estates.  In  1833  the  three  trustees  were  dead.  Alexander  Crombie 
was  the  executor  of  the  survivor,  but  he  declined  to  act,  and  by  the 
decree  of  3rd  of  August,  1833,  he  was,  at  his  own  request,  discharged 
from  the  trusts  of  the  will,  and  a  reference  was  made  to  the  Master 
to  appoint  new  trustees. 

The  important  question  is,  whether  at  this  time  the  discretionary 
power  of  choosing  estates  in  England  and  Scotland,  for  investing 
the  residue  of  the  personal  estate,  remained.  It  certainly  had 
determined,  unless  a  new  trustee  could  have  been  appointed  within 
the  terms  of  the  power  for  that  purpose  in  the  will.  That  power, 
in  the  event,  which  had  happened,  of  the  death  of  the  trustees,  and 
the  refusal  to  act  by  the  executor  of  the  survivor,  was  given  to  the 
I^erson  entitled  to  the  rents  of  the  devised  estates,  and  in  case  of 
the  minority  of  such  person  it  was  given  to  the  guardians  of  such 
person,  and  it  was  declared  that  the  person  so  appointed  should 
have  the  same  powers  and  capacities  as  the  trustee  in  *  whose  room  [  *^»^^  ] 
he  shonld  l>e  substituted.  At  the  time  the  bill  of  1833  was  filed, 
the  plaintiff,  John  Duff  Dingwall,  had  no  guardian ;  but  pending 
the  suit,  and  before  the  decree  William  Gordon,  his  grandfather 
and  next  friend,  was  appointed  his  guardian  by  the  Court  in  the 
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FoRDYCE  in  the  Scotch  entail,  appeared  to  that  suit,  and  that  Arthur 
Bridges.  Dingwall  Fordyce  appeared  gratis,  and  that  his  answer  was  put 
in  without  oath  or  signature :  but  I  do  not  find  any  proof  that 
the  parties  alleged  to  be  out  of  the  jurisdiction  were,  in  fact, 
amenable  to  the  process  of  this  Court.  The  contrary,  indeed,  must 
be  assumed  to  be  proved,  the  decree  of  August,  1885,  reciting  that 
all  these  defendants  were  out  of  the  jurisdiction. 

These  are  the  circumstances  which  raise  the  first  question  upon 

this  appeal,  viz.  how  far  this  suit  was  binding  upon  the  plaintiff, 

who  had  certainly  a  very  important  interest  in  the  matter  of  this 

suit,  but  who  was  not  a  party  to  it,  and  who,  claiming  under  the 

entail,  does  not  derive  title  through  any  one  who  was  a  party  to 

the  suit ;  but  Arthur  Dingwall  Fordyce,  the  plaintiff's  grandfather, 

and  the  first  heir  of  entail  after  the  plaintiff  in  the  suit  of  1883, 

and   Patrick   Dingwall,  were  parties  to  it.     Two  questions  arise : 

first,  how  far  and  in  what  cases  the  heirs  of  a  Scotch  entail  are 

necessary  parties  to  a  suit  in  this  Court  touching  matters  in  which 

they  are  interested  as  such  heirs  of  entail ;  and,  secondly,  how  far 

r  'oo?  ]       the  suit  can  be  available  in  their  absence  upon  *proof  of  their  being 

out  of  the  jurisdiction.  As  to  the  first,  no  suit  could  proceed  if  they 

were  all,  in  all  cases,  necessary  parties,  not  only  on  account  of 

their  number,  but  because  future  heirs  of  entail,  coming  into  essf, 

their  claim  not  being  through  any  persons  parties  to  the  suit,  would 

not  be  bound  by  any  proceedings  in  it.     And  this  makes  it  useless 

to  consider  the  second  question,  because,  as  you  cannot  have  in  any 

shape  before  the  Court  all  the  heirs  of  entail  whom  you  seek  to 

bind,  it  would  be  idle  to  prove  that  some  are  out  of  the  jurisdiction. 

When  it  shall  become  necessary  to  decide  this  point,  some  rule 

must  be  laid  down  for  which  there  is  no  precedent,  but  which  is 

necessary,  to  avoid  a  failure  of  justice  in  this  Court,   from   the 

peculiar  nature  of  the  interests  under  a  Scotch  entail.     I  do  not 

find   any   allegation   or   proof   that   any   fraud   was   intended    or 

practised   in   the  arrangement  of  the  parties  for  the  purpose  of 

keeping  from  the  view  of  the  Court  the  real  question  between  the 

parties  interested  in  the  Scotch   entail  and   the  English   settled 

estates:    but  the   decree  under  consideration   declares   that  the 

plaintiff  is  not  bound  by  the  proceedings  in  the  suit  of  1888  ;  and  I 

do  not  think  it  possible  to  dispute  that  proposition,  because,  if  the 

plaintiff  be  right  in  any  part  of  the  claim  he  makes,  he  had,  at  the 

time  of  the  decree  of  1838,  a  direct  interest  in  the  subject  of  that 

suit  in  his  own  right,  though  not  in  possession.    I  therefore  proceed 
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to  consider  the  decree  appealed  from,  upon  its  merits  ;  for,  though      Fordyoe 
the  plaintiff  be  not  bound  by  the  proceedings  in  the  former  suit,      beidges* 
he  cannot  have  a  decree  in  this  suit,  unless  he  can  show  that  he  was 
injured  by  the  former  decree,  or  has  interests  inconsistent  with  its 
directions. 

Upon  the  merits,  the  complaint  against  the  decree  of  1833  is, 
that  the  plaintiff  in  that  suit,  John  Duflf  Dingwall,  being,  in  point 
of  enjoyment,  only  tenant  for  life  *of  the  Scotch  estates,  and  tenant  C  *^^^  ] 
in  tail  of  the  English  estates,  procured  that  decree  without  due 
regard  to  the  interests  of  the  parties  interested  in  the  Scotch  estates, 
for  the  purpose  of  obtaining  an  absolute  interest  in  the  uninvested 
residue  of  the  testator's  personalty,  and  which  was  carried  into 
effect  by  the  order  upon  his  petition,  after  he  had  attained 
twenty-one,  by  payment  to  him  of  such  residue  as  tenant  in  tail 
of  the  fund. 

By  the  will,  a  discretion  was  given  to  the  three  trustees,  their 
executors,  administrators,  and  assigns,  to  lay  out  the  fund  in  land 
in  Scotland,  to  be  settled  as  the  entailed  Scotch  estates,  or  of  lands 
in  England,  to  be  settled  as  the  English  estates  under  the  will ; 
but  until  proper  purchases  could  be  found,  the  income  of  the  fund 
was  to  be  paid  to  the  person  entitled  to  the  rents  of  the  English 
estates.  In  1833  the  three  trustees  were  dead.  Alexander  Crombie 
was  the  executor  of  the  survivor,  but  he  declined  to  act,  and  by  the 
decree  of  3rd  of  August,  1833,  he  was,  at  his  own  request,  discharged 
from  the  trusts  of  the  will,  and  a  reference  was  made  to  the  Master 
to  appoint  new  trustees. 

The  important  question  is,  whether  at  this  time  the  discretionary 
power  of  choosing  estates  in  England  and  Scotland,  for  investing 
the  residue  of  the  personal  estate,  remained.  It  certainly  had 
determined,  unless  a  new  trustee  could  have  been  appointed  within 
the  terms  of  the  power  for  that  purpose  in  the  will.  That  power, 
in  the  event,  which  had  happened,  of  the  death  of  the  trustees,  and 
the  refusal  to  act  by  the  executor  of  the  survivor,  was  given  to  the 
person  entitled  to  the  rents  of  the  devised  estates,  and  in  case  of 
the  minority  of  such  person  it  was  given  to  the  guardians  of  such 
person,  and  it  was  declared  that  the  person  so  appointed  should 
have  the  same  powers  and  capacities  as  the  trustee  in  *whose  room  [  *^^^  ] 
he  should  be  substituted.  At  the  time  the  bill  of  1833  was  filed, 
the  plaintiff,  John  Duff  Dingwall,  had  no  guardian ;  but  pending 
the  suit,  and  before  the  decree  William  Gordon,  his  grandfather 
and  next  friend,  was  appointed  his  guardian  by  the  Court  in  the 
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FoRDTGE  usual  manner,  and  as  such  and  as  next;  friend  he  was  a  party  to  the 
BKID0K8.  decree  by  which  it  was  referred  to  the  Master  to  appoint  new  trustees. 
If,  therefore,  "William  Gordon  could  be  considered  as  a  guardian 
within  the  meaning  of  that  term  as  used  in  the  clause  of  the  will 
which  created  the  power,  and  could  therefore  have  appointed  new 
trustees  under  it,  the  decree  shows  that  he  declined  to  exercise  that 
power ;  and  it  cannot  be  supposed  that  he  would  have  exercised  any 
such  power,  because  at  that  time  the  affairs  were  in  a  state  most 
favourable  to  the  infant,  who  was  entitled  to  the  income  of  the  fund 
until  a  proper  purchase  could  be  found,  and  whose  permanent 
interest  in  these  funds  could  only  be  defeated  by  the  exercise  of  the 
discretionary  power  by  purchasing  lands  in  Scotland,  which  power, 
if  not  already  absolutely  gone,  could  only  be  revived  by  the  appoint- 
ment of  new  trustees  by  himself.  The  result  however  was,  that  at 
that  time  there  was  not  any  person  capable  of  exercising  that 
discretion,  and  the  necessity  of  appointing  trustees  for  the  protec- 
tion of  the  property  was  pressing.  The  Court,  therefore,  as  a 
matter  of  course,  took  upon  itself  the  duty  of  appointing  trustees  ; 
and  this  brings  the  case  to  the  important  question — what  effect 
had  this  state  of  circumstances  upon  the  title  and  interests  of  the 
parties  respectively  in  the  Scotch  and  English  estates  ? 

The  Master  of  the  Bolls,  from  the  note  of  his  judgment, 
appears  to  have  thought,  **  that  in  1833  new  trustees  might  have 
been  appointed  with  the  sanction  of  the  Court,  who  would  have  had 
[  *»io  ]  the  same  discretionary  power  as  *those  appointed  by  the  will— that 
the  Court  ought  not  itself  to  have  exercised  the  power,  but  only  to 
have  taken  care  that  persons  to  whom  the  testator  intended  to  give 
such  discretion  were  duly  appointed.*'  My  great  diflBculty  is  to 
understand  in  what  manner  and  by  what  means  the  Court  could 
have  appointed,  or  procured  the  appointment  of,  trustees,  who 
would  have  been  authorised  to  exercise  the  discretionary  power 
given  by  the  will  to  the  original  trustees.  If  William  Gordon  had 
the  power  to  appoint  such  trustees,  the  Court  had  no  means  of 
compelling  him  to  exercise  it,  and  by  so  doing  to  prejudice  the 
interest  of  his  ward.  Any  trustees  appointed  must  have  been 
appointed  by  the  Court,  and  that  such  trustees  could  not  exercise 
the  discretionary  power  is,  I  conceive,  well  settled  :  Attorney-General 
V.  Doyley  (i).  Cole  v.  Wade  (2),  Walker  v.  Walker  (a),  and  Penny  v. 
Turner  lately  decided  by  myself,  and  the  cases  there  referred  to. 

(1)  4  Vin.  Abr.  485.  (3)  21  R.  R.  320  (5  Madd.  424). 

(2)  10  R.  R.  129  (16  Ves.  44,  47). 
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I  observe  that  the  Masteb  op  the  Eolls  seems  to  have  intended 
to  adopt  the  same  plan  in  his  decree  in  this  cause  ;  for,  by  the  note 
of  his  judgment,  he  says  that  he  proposed  to  declare  that  the  trustees 
appointed  in  1888  were  not  duly  appointed,  and  to  refer  it  to  the 
Master  to  approve  of  trustees  to  be  appointed  by  the  plaintiff  as 
the  person  then  entitled  to  the  actual  possession  or  to  the  actual 
receipt  of  the  rents  of  the  estates  devised  by  the  will ;  but  the 
decree  as  drawn  up,  after  reciting  that  there  was  not  any  person 
entitled  to  nominate  and  appoint  trustees  of  the  testator's  will  under 
the  power  therein  contained,  by  reason  of  the  real  estates  thereby 
devised  having  been  disentailed  and  conveyed,  referred  it  to  the 
Master  in  the  usual  manner  to  appoint  three  new  trustees  in  the 
place  of  the  three  named  in  the  will:  and  yet  it  declares  that  the 
residue  of  the  personal  estate  ought  to  be  laid  out  in  the  purchase 
of  *land  in  England  or  Scotland,  according  to  the  directions  of  the  [  •sii  ] 
testator's  will,  by  the  trustees  so  to  be  appointed,  which  would  give 
to  the  trustees  so  to  be  appointed  by  the  Court,  the  same  dis- 
cretionary power  which  was  given  to  the  trustees  by  the  will, 
contrary,  as  I  conceive,  to  the  authorities  above  referred  to — a 
result  and  inconsistency  not  arising  from  any  thing  the  Master  of 
THE  Rolls  said  or  intended,  as  his  decision  was  founded  upon  the 
supposition  that  the  power  to  appoint  new  trustees  under  the  will 
was  still  subsisting,  but  from  an  alteration  in  the  decree,  when  it 
was  found  that  this  power  was  gone,  appointing  new  trustees  by 
the  Court,  but  leaving  standing  the  declaration  as  to  the  exercise 
of  the  discretionary  power,  which,  though  consistent  with  the 
appointment  of  trustees,  as  intended  by  the  Master  of  the  Bolls, 
is  totally  inconsistent  with  the  appointment  of  trustees  by  the 
Court  as  directed  by  the  decree.  It  is  therefore  impossible  that 
this  decree  should  stand,  but  it  remains  to  be  considered  what, 
under  all  these  circumstances,  are  the  rights  of  the  parties,  and 
what  were  those  rights  in  1888. 

It  is,  in  effect,  admitted  by  this  decree  that  the  discretionary 
power  is  gone;  and  it  was,  I  think,  equally  incapable  of  being 
exercised  in  1888.  At  that  period,  the  Court  found  that  the 
trustees  had  previously  exercised  it  to  the  amount  of  178,448Z.  by 
investing  that  sum  in  the  purchase  of  lands  in  Scotland,  and  1,629/. 
only  in  the  purchase  of  lands  in  England,  and  that  the  uninvested 
residue  amounted  to  108,749Z.  stock  and  money ;  and  having 
regard  to  the  investment  in  Scotland,  declared  that  the  uninvested 
residue  ought  to  be  laid  out  in  the  purchase  of  lands  in  England. 
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FonDYcis  ABsuming  that  this  decree  was  not  binding  upon  the  plahitiff  in  the 
bridoef.  present  suit,  what,  independently  of  that  decree,  were  his  rights  to 
[•512]  this  uninvested  residue?  The  bill  *pray8  for  repayment  of  the 
whole  of  this  uninvested  residue,  and  an  account  of  the  dividends 
and  interest  from  December,  1848,  when  the  plaintiff's  title  to  the 
entailed  estate  in  Scotland  accrued  ;  and  the  decree  directs  repay- 
ment of  the  whole,  and  declares  that  no  part  of  it  ought  to  have 
been  paid  or  transferred  to  John  Duff  Dingwall,  and  that  the  plain* 
tiff  in  this  suit  is  entitled  to  such  dividends  and  interest  which 
have  accrued  since  December,  1843,  and  yet  it  declares  that  the 
capital  ought  to  be  invested  in  the  purchase  of  lands  in  Scotland  or 
England.  John  Duff  Dingwall  was  tenant  in  tail  of  the  English 
settled  estates :  he  was  therefore,  absolutely  entitled  to  so  much  of 
this  uninvested  residue  as  ought  to  have  been  invested  in  the 
purchase  of  lands  in  England,  and  by  the  deed  of  15th  November, 
1886,  he  assigned  all  such  fund,  and  afterwards  obtained  the  order 
for  payment.  The  extent  of  this  decree  may  be  attributed  to  the 
impression  upon  the  mind  of  the  Master  of  the  Bolls,  ''  that  the 
plaintiff  in  this  suit  was  entitled  to  the  actual  possession,  and  to 
the  actual  receipt  of  the  rents  of  the  estates  devised  by  the  will." 
The  decree  to  this  extent,  cannot  stand,  with  the  alteration  intro- 
duced into  the  decree  as  drawn  up ;  but  the  question  remains, 
whether  the  plaintiff  has  any  title  to  have  any  part  of  this 
uninvested  residue  applied  to  the  purchase  of  lands  in  Scotland. 
Assuming  as  I  do,  that  the  discretionary  power  had  ceased  to 
exist  before  the  decree  of  1838,  what  interest  had  the  plaintiff,  or 
any  other  heir  of  entail  of  the  Scotch  estates  in  this  uninvested 
residue?  Where  there  is  a  discretionary  power  of  distribution, 
which  cannot  be  exercised,  this  Court  does  not  assume  the  exercise 
of  the  discretion,  but  distributes  the  fund  equally  amongst  all  the 
objects  of  the  power.  I  have  so  recently  had  occasion  to  refer  to 
[  •5i:t  ]  this  rule,  and  particularly  in  Penny  v.  ^Turner  {i),  that  I  only 
refer  to  the  result  of  the  cases  there  quoted.  It  is  true,  that  in  all 
those  cases  the  discretion  was  in  selecting  the  objects  to  take,  and 
in  this  case  the  discretion  is  in  selecting  the  nature  and  character 
of  the  estates  to  be  purchased ;  but  the  effect  and  result  is  the 
same  in  both,  different  persons  being  interested  in  the  different 
estates.  The  selecting  of  one  estate  in  preference  to  another  is,  in 
its  effect,  the  selecting  of  that  class  who  are  interested  in  the  estate 
selected,  in  preference  to  the  class  interested  in  the  estate  rejected : 

(1)  Ante,  p.  158. 
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in  both  the  discretion  was  intended  to  be  exercised  by  the  trustees  Fohdyce 
appointed;  in  neither,  upon  the  failure  of  the  exercise  of  that  bridoks. 
power,  will  the  Court  assume  the  discretion,  but  in  both  it  will 
divide  the  fund,  equally  amongst  the  parties,  the  objects  of  the 
powers.  The  decree  of  1833  does  not  follow  this  rule,  but  gives 
the  whole  fund  to  the  parties  interested  in  the  English  estates, 
because  a  larger  part  of  the  residue  had  before  been  invested  by 
the  trustees  for  the  benefit  of  the  parties  interested  in  the  Scotch 
entailed  estates.  I  regret  that  I  cannot  find  any  principle  to 
support  this  application  of  the  fund,  as  it  would  be  an  approxi- 
mation to  equality  between  the  parties ;  but  the  equality  adopted 
by  the  Court  is  confined  to  the  unappointed  fund.  It  is  acting 
upon  the  general  intent,  as  to  such  fund,  to  benefit  the  different 
classes,  the  particular  object  of  a  selection  from  amongst  them 
being  defeated  by  the  non-execution  of  the  power.  This  is  precisely 
what  occurred  in  Maddison  v.  Andrew  (i),  when,  there  having  been 
a  valid  but  unequal  appointment  of  part  of  the  fund,  and  an  invalid 
appointment  of  another  part,  Lord  Hardwicke  held  that  the 
unappointed  fund,  should  be  equally  divided  amongst  the  objects  of 
the  appointment,  without  regard  to  the  share  they  had  received 
from  the  valid  appointment.  *Many  cases  establishing  the  same  r*5i4  J 
rule,  are  referred  to  in  Sir  Edward  Sugden  on  Powers,  vol.  2, 
p.  238.  To  regulate  the  distribution  of  an  unappointed  fund  by 
what  had  previously  taken  place,  would  be  an  assumption  .by  the 
Court  of  the  exercise  of  the  discretionary  power  which  it  disclaims. 
It  appears  to  me,  therefore,  that  well  established  principles  compel 
me  to  hold  that  the  discretionary  power  had  ceased  to  exist  in  1833 ; 
that  the  Court  had  no  right  to  exercise  it,  and  that  the  objects  of 
the  power  being  those  interested  in  the  Scotch  entail,  and  those 
interested  in  the  English  devised  estates,  upon  failure  of  the  power 
to  select  amongst  them,  the  unappointed  fund  was  equally  divisible 
between  these  two  classes,  half  that  fund  being  subject  to  be 
invested  in  land  in  Scotland,  for  the  purpose  of  the  Scotch  entail, 
and  half  being  payable  to  those  who  have  become  entitled  to  the 
English  devised  estates. 

The  will  directs  that  the  whole  income  of  the  fund  should  be  paid 
k>  the  party  entitled  to  the  rent  of  the  English  estates,  until  proper 
purchases  should  be  found.  The  Master  of  the  Bolls'  decree 
declares  that  the  plaintiff  is  entitled  to  the  whole  of  such  income 
from  1843.     As  to  half  of  the  income  I  think  that  he  has  no  title, 

(1)  1  Vea.  Sen,  57. 
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FoRDTOB  and,  if  the  words  of  the  will  were  to  be  acted  upon,  he  could  have 
Bbidobs.  no  title  to  the  other  half,  but  I  think  that  the  plaintiff  has  a  right 
to  say  that,  upon  the  separation  of  the  two  estates  by  the  death  of 
John  Duff  Dingwall  in  1840,  the  discretionary  power  not-  then 
existing,  the  interim  direction  for  payment  of  the  interest  to  the 
person  entitled  to  the  rents  of  the  English  estates  ceased,  and  that 
the  division  of  the  fund  ought  then  to  have  taken  place,  and  that 
the  plaintiff  is  therefore  entitled  to  half  of  such  interest  from  the  time 
his  title  accrued  in  possession  on  80th  December,  1843. 
[  616  ]  An  objection  was  made  that  the  bequest  of  a  fund  to  be  invested 

in  a  regular  Scotch  entail  was  void  as  a  perpetuity.  The  rules 
acted  upon  by  the  Courts  in  this  country  with  respect  to  testamentary 
dispositions  tending  to  perpetuities  relate  to  this  country  only. 
What  the  law  of  Scotland  may  be  upon  such  a  subject,  the  Courts 
of  this  country  have  no  judicial  knowledge,  nor  will  they,  I 
apprehend,  inquire :  the  fund  being  to  be  administered  in  a  foreign 
country  is  payable  here  though  the  purpose  to  which  it  is  to  be 
applied  would  have  been  illegal  if  the  administration  of  the  fund 
had  been  to  take  place  in  this  country.  This  is  exemplified  by  the 
well  established  rule  in  cases  of  bequests  within  the  Statutes  of 
Mortmain.  A  charity  legacy  void  in  this  country  under  the  Statute 
of  Mortmain  is  good  and  payable  here  if  for  a  charity  in  Scotland. 
It  is  true  that  Scotland  is  in  terms  excluded  from  the  operation  of 
the  statutes,  but  that  exclusion  would  be  useless  and  inoperative, 
if  the  legacy  would  have  been  void,  though  to  be  administered  in 
Scotland,  merely  because  it  would  have  been  void  if  administered 
in  England ;  and  it  would  still  be  so,  not  by  the  effect  of  the 
statutes  but  by  the  rule  of  law ;  but  such  is  not  the  law,  and  I  think 
that  the  objection  raised,  upon  the  ground  of  perpetuity,  cannot  be 
maintained.  I  have  made  such  alterations  in  the  decree  of  the  Bolls 
as  appear  necessary  to  carry  the  above  decision  into  effect,  but  if 
any  difiSculty  occurs  to  the  parties,  I  shall  be  glad  to  have  the 
minutes  discussed  at  the  earliest  opportunity. 

On  a  subsequent  day  it  was  stated  that  all  parties  were  satisfied 
with  his  Lordship's  decision,  and  the  decree  was  drawn  up 
accordingly. 
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In  ee  WEBB  (l).  i8*«. 

(2  Phillips,  532—534 ;  8.  0.  17  L.  J.  Ch.  276.)  JW^2. 

The  mother  and  guardian  of  an  infant  tenant  in  tail  in  remainder  pre-  I^™ 

COTT  If  V  HAM 

ferred  to  the  nominee  of  the  party  interested  in  the  personal  estate  of  a  ^  q^       * 

lunatic,  tenant  for  life,  as  committee  of  his  estate,  the  latter  pai'ty  having         .  ^^  ■. 
liberty  to  attend  the  proceedings. 

The  Masker  having  in  this  case  approved  of  Sir  S.  S.,  who  was 
the  lunatic's  London  banker,  as  the  committee  of  his  estate  on  the 
nomination  of  his  natural  daughter,  in  preference  to  the  mother 
and  guardian  of  the  infant  tenant  in  tail  in  remainder,  the  latter 
presented  a  petition  in  the  nature  of  exceptions  to  the  report,  and 
the  daughter  presented  another  petition  to  confirm  it. 

The  daughter  was  sole  residuary  legatee  under  a  will  executed  by 
the  lunatic  when  of  sound  mind. 

Mr.  Romilly  and  Mr.  Buck,  for  the  infant  remainderman  in  tail. 

Mr.  Parker  and  Mr.  Walford,  for  the  daughter,  contended,  that 
the  claim  of  a  remainderman  to  the  office  of  committee  was  much 
less  favoured  than  that  of  an  heir ;  as  the  remainderman,  acting  in 
that  character,  was  managing  an  estate  which  on  the  death  of  the 
lunatic  was  certain  to  be  his,  and,  therefore,  his  interest  to  improve 
it  at  the  expense  of  the  lunatic's  personal  estate,  was  stronger  than 
that  of  an  heir,  who  had  only  a  hope  of  succession  which  might  be 
defeated  by  the  lunatic's  recovery,  and  his  making  a  will.  They 
also  insisted  that  a  lady  was  not  a  proper  person  to  have  the 
management  of  such  large  estates,  and  that  the  interests  of  the 
remainderman  would  be  sufficiently  protected  by  *giving  his  mother  [  •533  ] 
notice  of  all  proceedings  before  the  Master  relating  to  the  real  estate, 
with  liberty  to  attend  them. 

Mr.  Romilly  on  the  other  hand,  in  reply,  dwelt  upon  the  risk 
of  the  estate  being  allowed  to  go  out  of  repair  if  the  management 
of  it  were  left  to  the  nominee  of  one  who  was  so  strongly  interested 
in  increasing  the  lunatic's  personal  estate. 

The  Lord  Chancellor: 

It  is  impossible  to  preserve  a  perfectly  equal  balance,  where  one 
of  the  parties  is  interested  in  the  real  estate,  and  the  other  in  the 
personal  estate ;  but  the  answer  to  any  objection  of  that  sort  is,  that, 
the  property  being  in  the  hands  of  the  Court,  all  the  expenditure 

(1)  In  re  ScarleU  (1873)  L.  E.  8  Ch.  739,  29  L.  T.  232. 
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[•534] 


will  be  under  its  control.  The  primary  object  of  the  Court  in  these 
cases  is  to  see  that  the  lunatic's  estate  is  well  taken  care  of,  and  it 
cannot  be  denied  that  the  remainderman  has  a  strong  interest  in  its 
good  management.  But  the  argument,  here,  is  that,  by  that  very 
interest  he  is  disqualified ;  and  a  distinction  has  been  attempted 
to  be  drawn  between  a  remainderman  and  an  heir-at-law.  The 
distinction,  however,  if  it  be  one,  is  merely  technical ;  there  is 
evidently  no  substance  in  it,  at  least  in  such  a  case  as  this,  where 
the  lunatic  is  sixty  years  old,  and  his  recovery  is  all  but  hopeless. 
In  many  cases  the  object  of  the  Court,  to  take  care  of  the  estate, 
could  not  be  accomplished,  if  those  most  interested  in  it  were  to  be 
excluded  upon  considerations  of  that  kind.  It  is  true,  that  the 
remainderman  is  here  an  infant,  and  that  his  guardian  is  his  mother, 
and  it  is  said  that  a  lady  is  not  likely  to  superintend  personally  the 
management  of  the  estate  :  but  neither  is  a  London  banker  who  is 
the  person  proposed  on  the  other  side,  and  who  is  a  perfect  stranger 
to  the  *family.  I  think,  therefore,  that  the  mother  of  the  petitioner 
is  the  more  proper  person  to  have  the  management  of  the  property 
during  his  minority ;  and  that  she  must  be  substituted  for  the  person 
approved  by  the  Master ;  but  the  party  interested  in  the  personal 
estate  must  be  at  liberty  to  attend  the  proceedings. 

Mr,  Parker  asked  that  his  client  might  be  at  liberty,  not  only 
to  attend,  but  to  carry  in  proposals. 

The  Lord  Chancellor  : 

No.  It  is  quite  right  that  she  should  be  a  party  to  what  may  be 
done,  but  not  that  she  should  actively  interfere  in  the  management 
of  the  estate. 


1848. 
Feb,  19. 

Knight 
Bruce,  V.-C. 

On  Appeal. 
Lord 

COTTKNHAM, 

L.C. 
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ROBEETS   V.  ROBERTS  (1). 

(2  PhiUips,  534—537;  S.  C.  17  L.  J.  Ch.  174  ;  12  Jur.  148.) 

The  interest  of  a  testator's  widow  under  an  ultimate  limitation  of  per- 
sonalty, in  the  event  of  the  death  of  all  his  children  under  twenty-one,  **  to 
those  who  would  then  be  entitled,  under  the  Statute  of  Distribution,"  is 
sufficient  to  make  her  a  proper  party,  as  co-plaintiff  with  the  children,  in  a 
suit  for  administration  of  the  estate. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Knight 
Bruce  overruling  a  general  demurrer  to  the  bill. 


(1)  But  the  widow*8  interest  appears 
to  have  been  expectant,  not  contin- 
gent, a»d  an  expecti>.nt  interest  is  not 


sufficient  for  this  pui*po8e :  Ciotvta  v. 
HiUiard  (1876)  4  Ch.  D.  413,  40 
L.  J.  Ch.  271.— 0.  A.  S. 
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The  bill  was  filed  for  the  administration  of  the  estate  of  a  testator,      Roberts 
who  by  his  will  gave  the  residue  of  his  personal  property  to  his     Roberts. 
executors  on  certain  trusts  for  his  three  daughters,  who  were  his 
only  children,  with  an  ultimate  trust  **in  the  event  of  their  all 
dying  under  twenty-one,   and   without  having  been  married,  for 
those  who  would  then  be  entitled  under  the  Statute  of  Distribution." 

The  will  contained  no  mention  of  the  testator's  wife,  but  she  was        [  5S5  ] 
joined  as  co-plaintiflf  with  the  three  daughters,  and  an  only  sister 
of  the  testator  was  made  a  co-defendant  with  the  executors. 

The  demurrer  was  put  in  by  the  executors  on  the  ground,  Ist,  of 
misjoinder  of  plaintiffs,  and  2ndly,  of  misjoinder  of  defendants, 
it  being  contended  upon  the  word  "  then  *'  in  the  ultimate  trust, 
that  the  class  of  objects  intended  to  take  under  it  was  to  be  ascer- 
tained, not  at  the  death  of  the  testator,  but  of  the  last  survivor  of 
his  daughters  ;  and  that  according  to  that  construction  neither  the 
widow  nor  the  sister  of  the  testator  had  such  an  interest  in  his 
estate  under  that  trust  as  to  make  them  proper  parties. 

Immediately  on  the  case  being  stated, 

The  Lord  Chancellor  said :  There  is  a  great  difference  between 
the  widow  and  the  next  of  kin.  The  next  of  kin  are  unascertained. 
The  widow  is  no  part  of  a  class,  but  entitled  in  her  own  individual 
right ;  if  she  dies  she  loses  her  right,  but  the  sister  can  only  gain 
a  title  by  living.  She  has  none  now,  at  least  according  to  one 
construction  of  the  will. 

Mr.  SwanBton  and  Mr.  Toi'riano  for  the  appellants.      «     *     * 

Mr.  Bolt  and  Mr.  Lovat,  for  the  respondents.  [  636  ] 

Mr.  Swanston,  in  reply. 

The  Lord  Chancellor  : 

I  give  no  opinion  upon  the  construction  of  the  will,  or  upon  the 
question,  whether  the  person,  who  in  the  absence  of  the  children 
would  now  be  next  of  kin,  is  a  proper  party  to  the  suit.  Not  that 
I  entertain  any  serious  doubt  upon  the  will,  but,  because  if  I 
expressed  any  opinion  it  might  prejudice  the  interests  of  parties  in 
a  future  stage  of  the  suit.  The  only  question  now  is,  as  to  the 
widow,  whetlier  she  is  properly  joined  as  co-plaintiff  with  her 
children;  for  the  demurring  parties  have  no  right  to  raise  any 
question  as  to  their  cordefendant. 

B.B. — VOL.  LXXVUI.  12 
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Roberts 

r, 
Roberts. 


[  ♦537  ] 


Now,  even  assuming  the  appellant's  construction  of  the  will  to 
be  correct,  the  widow  is  already  contingently  entitled  to  a  sharo  of 
the  testator's  estate  in  the  event  of  her  surviving  hor  children,  and 
their  all  dying  under  twenty-one  and  unmarried.  Nothing  can 
prevent  her  taking  a  share,  but  her  dying  before  the  period  arrives 
at  which  the  interest  of  the  daughters  ceases.  She  is  no  part  of  a 
class,  but  has  a  separate  and  individual  right  to  a  portion  of  her 
husband's  property  not  disposed  of ;  and  the  will  expressly  says, 
that  on  the  death  of  all  the  daughters  under  twenty-one  and 
unmarried,  the  property  is  to  go  according  to  the  Statute  of  Dis- 
tributions. It  is  not  a  very  valuable  interest,  but  still  one  which 
the  law  recognizes,  and  sufficient  *to  make  her  a  proper  party  to 
the  suit.  The  testator  has  not  actually  named  his  wife ;  but  he 
has  left  his  property  to  such  person  as  the  statute  shall  give  it  to : 
that  is  the  same  thing ;  his  widow  if  she  lives  being  one  of  thq^e 
persons.  A  testator  need  not  actually  name  the  individual  who  is 
the  object  of  his  bounty,  provided  he  affords  the  means  by  which 
the  individual  may  be  ascertained.  It  is,  therefore,  quite 
immaterial,  whether  the  wife  is  named  or  not.  She  is  described, 
and  that  is  enough.  The  only  question  is,  whether  the  widow  so 
described  and  ascertained  is  a  proper  party  to  a  suit  for  securing 
the  property.  I  am  clearly  of  opinion  that  she  is,  and  that  this 
appeal  must  be  dismissed  with  costs. 


1846. 
Dec.  S. 

SUADWBLL, 
V.-C. 

On  Appeal. 

184H. 

Jan.  27. 

Lord 

COTTENHAM, 
L.C. 

[545] 


DAVIS  V.   CHANTER  (1). 

(2  Phillips,  545—552;  S.  C.  I  Coop.  temp.  Cott  286;  15  Sim.  93.) 

The  grant  of  letters  of  administration  ad  litem y  makes  the  grantee 
complete  representative  of  the  estate,  to  the  extent  of  the  authority  which 
the  letters  purport  to  confer,  and  a  decree  obtained  against  the  grantee  is 
therefore  binding  upon  any  one  who  may  afterwards  take  out  general 
administration  to  the  estate. 

Thb  object  of  this  suit  was  to  set  aside  certain  deeds  as  fraudu- 
lent, and  also  to  set  aside  a  decree  in  a  former  suit  which  had  been 
instituted  for  the  same  purpose,  but  which,  the  present  bill  alleged, 
had  failed  of  its  object  through  collusion  between  the  defendants 
and  the  plaintiff's  solicitor. 

At  the  hearing  of    the    cause   before  the  Vice-Chancellor  of 

(1)  Dowdeeweif  v.  Dowdeswell  (1878)  9  Ch.  D.  294,  48  L.  J.  Ch.  23,  38 
L.  T.  828. 
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England  on  the  5th  of  July,  1841,  an  objection  was  taken  by  the        Davis 
principal  defendant  that  the  estates  of  Bichard  Chanter,  Anne     chanter. 
Chanter,  and  Edward  Snell,  deceased,  three  of  the  defendants  to 
the  former   suit,   and   to   whom  the  decree   complained   of  had 
given  costs  as  between  solicitor  and  client,   were  not  sufficiently 
represented    by    letters    of    administration    ad    litem  (i),   *which       [  ♦s^e  1 
had  been  granted,   on    the  nomination   of  the  plaintiflF,   to   one 
Henry    Best,   a    defendant.      And   the   Vice-Chancellor  having 
allowed   the   objection,  directed    the    cause    to   stand   over,  with 
liberty  to  the  plaintiff  to  amend  by  adding  parties,  as  he  should  be 
advised. 

Before  the  cause  came  on  again  Elizabeth  Gard,  a  defendant, 
against  whom  the  present  bill  sought  an  account  of  rents  alleged 
to  have  been  improperly  received  by  her,  having  died  intestate,  the 
plaintiff  procured  similar  letters  of  administration  to  be  granted  to 
the  same  Henry  Best,  of  her  estate,  and  also  of  the  estate  of  one 
Thomas  Snell,  who  claimed  a  portion  of  the  property  in  question 
under  one  of  the  deeds,  but  who  having  assigned  his  interest 
therein  absolutely  to  one  Plymsel,  another  defendant,  had,  on  that 
account,  not  been  originally  made  a  party  to  the  suit.  A  supple- 
mental bill  having  been  filed  against  Henry  Best  in  those  two  new 
characters,  the  cause  came  on  again  on  the  16th  of  February,  1846, 
when  the  same  objection  was  taken  to  the  sufficiency  of  those 
limited  administrations  ;  and  though  it  was  stated  that  the  plaintiff, 
who  did  not  stand  in  the  relation  either  of  next  of  kin  or  creditor 
to  any  of  the  deceased  parties,  was  unable  to  obtain  general 
administration  to  them,  the  Yice-Chancellor  again  allowed  the 
objection  with  costs. 

This  was  an  appeal,  by  the  plaintiff,  from  both  the  orders. 


Mr.  Cooper,  Mr.  Walpole  and  Mr.  Lovat  argued,  that  the  letters        i  547  j 
of  administration  in  question  were   sufficient  ^according  to  the       [  ♦sis  ] 
practice,  to  enable  the  cause  to  proceed,  and  that  otherwise  there 
would  be  a  denial  of  justice,  as  the  plaintiff  was  unable  to  obtain 
better  ones. 

Mr.  Stuartj  Mr.  Willcock,  Mr.  Bagshatve,  and  Mr.  Shapter,  for 
several  defendants,  argued  in  support  of  the  Vicb-Chancellor's 
orders. 

(1)  See  the  form  of  the  letters,  po$ty  p.  8. 
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Davis  No  distinction  was  taken  in  the  argument  between  the  different 

Chamteb.  administrations  in  question,  with  reference  to  the  several  modes  in 
which  the  estates  represented  by  them  respectively  were  sought  to 
be  affected  in  the  suit ;  the  main  subject  of  discussion  being,  not 
whether  the  plaintiff  could  obtain  the  fruits  of  a  decree  from  any 
estate  so  represented,  against  which  the  decree  might  establish  a 
liability — as  in  the  case  of  Elizabeth  Gard,  against  whom  an 
account  of  rents  was  prayed — but  whether  a  decree  obtained  against 
a  limited  administrator  would  be  conclusive  upon  the  estate  which 
he  represented,  to  the  extent  of  establishing  such  liability. 

[Caivthom    v.    Chalie  (l),     Moorea    v.    Choat{2),    FauUaier    v. 
Daniel  (3),  and  other  cases,  were  cited.] 

1848.         The  Lord  Chancellor: 

Jan,  27. 

The  effect  of  the  two  orders  appealed  from  is,  that  letters  of 

[  •549  ]  administration  in  the  form  in  which  they  have  *been  granted  by 
the  Ecclesiastical  Court,  do  not  enable  this  Court  to  proceed  in  a 
cause  to  which  the  person  deceased  was  a  necessary  party ;  and  that 
the  present  case  was  to  be  treated  as  if  the  interests  to  which  they 
applied  were  not  represented  at  all,  and  consequently  that  tbere  is 
a  defect  of  parties. 

If  this  be  a  correct  view  of  the  effect  of  these  representations,  the 
observation  occurs  in  limine^  that  there  must  be  in  this,  and  in 
very  many  other  cases  an  absolute  failure  of  justice.  It  is  said 
that  the  Ecclesiastical  Court  never  grants  letters  of  administration, 
except  to  next  of  kin  or  creditors ;  and  it  is  quite  certain  that  in 
very  many  cases  they  will  not  grant  such  general  letters  of  adminis- 
tration. It  is  for  them  to  decide  according  to  their  course  and 
practice  when  they  will,  and  when  they  will  not  do  so.  Over 
such  discretion  this  Court  has  no  control ;  and  yet  it  cannot  be  said 
that  in  all  cases  in  which  general  letters  of  administration  are 
refused  this  Court  is  to  be  precluded  from  administering  justice, 
and  that,  where  the  deceased,  though  a  necessary  party  to  the  cause, 
may  have  hid  some  very  insignificant  interest  in  the  litigation.  The 
evil  would  be  so  great  and  so  irremediable  by  the  parties,  that  some 
remedy  would  have  been  long  since  applied,  if  the  practice  had  been 
really  such  as  these  orders  suppose. 

The  first  matter  for  consideration  is  the  terms  of  these  letters  of 
administration.     They  grant  administration  of  the  goods,  chattels, 

(1)  25  R.  B.  174  ^2  Sim.  &  St.  127).  (3)  64  R.  R.  265  (3  Hare,  199) 

(2)  42  R.  R.  236  (8  Sim.  508). 
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and  credits  of  the  person  deceased,  **  limited  for  the  purpose  only        davik 
for  the  grantee  to  become  and  be  made  a  party  to  the  said  original     chantbr. 
bill,  and  to  attend,  supply,  substantiate,  and  confirm  the  proceed- 
ings already  had,  or  that  shall  or  may  hereafter  be  had  in  the  said 
suit,  or  in  any  other  causes  or  suits  which  may  hereafter  be  com- 
menced in  this  ^honourable  Court,  or  in  any  other  Court  or  Courts      [  *5'>o  ] 
between  the  parties  to  the  said  original  bill,  or  any  other  parties 
touching  or  concerning  the  matters  at  issue  in  the  said  cause,  and 
to  obey  and  carry  into  execution  all  orders  and  decrees  of  the  Court 
relating  to  the  said  cause,  until  a  final  decree  shall  be  had  and 
made  therein,  and  the  said  decree  shall  be  carried  into  execution, 
and  the  execution   thereof  fully    completed,  but   no   further  or 
otherwise,  or  in  any  other  manner  whatsoever." 

Of  the  construction  and  intent  of  this  authority  there  can  be  no 
question.  The  grantee  was  to  attend,  supply,  substantiate,  and 
confirm  the  proceedings  in  the  cause,  and  to  obey  and  carry  into  « 

execution  the  order  and  decrees  of  the  Court  relating  thereto.  He 
was,  therefore,  in  all  respects  to  represent  the  party  of  whose  estate 
such  letters  of  administration  were  granted.  The  only  question 
must  be,  had  the  Ecclesiastical  Court  jurisdiction  to  grant  such 
administration  ?  for  if  it  had,  the  propriety  of  its  so  doing  cannot 
be  disputed  or  discussed  in  this  or  any  other  Court,  but  a  court  of 
appeal.  It  would  be  the  act  and  decree  of  a  court  of  competent 
jurisdiction,  and,  therefore,  binding  upon  all  other  Courts  until 
reversed.  Is  there  then  any  doubt  as  to  the  jurisdiction  of  the 
Ecclesiastical  Court  to  grant  such  limited  administration  ?  What- 
ever questions  may  exist  as  to  the  origin  of  the  authority  of  such 
Court  over  the  property  of  an  intestate,  it  is  quite  clear  that  in  the 
earliest  times  they  had  the  sole  right  of  administering  it :  the 
statute  81  Edw.  III.  c.  11,  assumes  it  in  providing  that  in  case  of 
intestacy  the  Ordinary  shall  depute  the  nearest  and  most  lawful 
friend  of  the  deceased  to  administer  his  goods  ;  and  Blackstone  (i) 
ga;s  •that  administrators  are  only  oflScers  of  the  Ordinary.  The  [ 'oM  ] 
authority  vested  in  the  Ordinary  is,  for  the  purpose  of  administra- 
tion, deputed  to  the  administrator  in  the  whole  or  in  part :  for, 
except  when  regulated  by  statute  or  custom,  what  is  to  prevent  the 
holder  of  the  unrestiicted  authority  from  delegating  the  execution 
of  part  to  another?  And  so  is  the  established  practice.  Adminis- 
tration is  granted  during  the  absence  or  incapacity  of  an  executor 
until  the  will  be  received  in  England,  or  until  it  be  found ;  for  the 

(1)  2  Com.  490. 
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Davis        mere  purpose  of  transferring  funds  into  the  name  of  the  Accountant- 

Chanter.     General;  to  receive  a  particular  sum,  to  assign  a  trust  term,  for 

putting  in  an  answer  (i),  or  filing  a  bill  in  Chancery  (2),  or,  which 

is  the  present  case,  of  substantiating  proceedings   in  Chancery: 

Woolley  V.  Oreen  (8). 

That  this  Court  will  recognize  and  give  effect  to  such  limited 
administrations,  appears  so  clearly  from  principle  that  particular 
authorities  could  hardly  be  expected  to  be  found;  but  Lord 
Rbdesdalb  (176,  177,  178)  gives  several  instances  of  it,  and  in 
Brant  v.  King,  ciled  in  1  Williams'  Executors,  828,  the  Vice-Chan- 
CELLOR  ordered  the  Bank  to  permit  the  transfer  of  funds  to  an 
administrator  holding  letters'  of  administration  in  the  same  form  as 
in  the  present  case,  saying  most  truly  that  otherwise  a  limited 
administration  would  be  useless.  In  Faulkner  v.  Daniel  (4)  Vice- 
Chancellor  Wigram  says  :  "  In  principle  I  think  it  clear  that  where 

*  a  limited  administration  is  granted  and  the  limited  administrator  is 

made  a  party  to  a  cause,  the  estate  of  the  deceased  is  perfectly  repre- 
sented, for  all  purposes,  to  the  extent  of  the  authority  conferred 
by  the  letters  of  administration." 

£  662  J  I  (Jo  not  go   through   the    cases   which  have   come  before  the 

Vice- Chancellor  of  England  upon  the  subject,  because  it  is  the 
opinion  of  that  learned  Judge  upon  this  subject  that  I  am  called 
upon  to  consider  ;  but  1  must  observe  that  his  Honour,  in  Croft  v. 
Waterton  (o),  states,  as  the  ground  of  that  opinion,  that  if  general 
letters  of  administration  should  be  afterwards  taken  out,  the  person 
to  whom  they  were  granted  would  not  be  bound  by  the  proceedings 
in  a  Court  in  wliich  the  estate  was  represented  by  a  limited  adminis- 
trator ;  but  there  does  not  appear  to  be  any  ground  for  this  appre- 
hension. In  Harris  v.  Milburn  (6),  such  a  limited  administration  as 
this  was  granted,  and  afterwards  a  will  was  produced,  and  the 
executors  applied  for  a  revocation  of  the  limited  administration ; 
but  that  was  refused,  and  the  executors  were  ordered  to  pay  the 
costs.  Sir  J.  NiCHOL  saying,  that  in  cases  of  limited  administration, 
parties  entitled  to  the  general  grant  ought  to  take  out  a  ceteronim 
representation. 

I  am,  therefore,  of  opinion  that,  to  the  extent  of  the  letters  of 
administration,  the  estate  was  sufficiently  represented,  and  that  this 
Court  is  bound  to  give  effect  to  the  grant. 

(1)  2  Add.  351,  n.  a.  (4)  64  R.  B.  2G5  (3  Hare,  208). 

(2)  1  llagg.  93;  2  Hagg.  62.  (5)  13  Sim.  655. 

(3)  3  Phill.  315.  (6)  2  Hagg.  64. 
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CROCKETT  V.   CROCKETT  (l).  m^. 

(2  PhiUipe,  553—562;  S.  C.  17  L.  J.  Ch.  230;  12  Jur.  234;  reversg.  1  Hare,         ^^^''^*' 

451  ;  5  Hare,  326.)  ,    *,' 

'  Jan,  11. 

A  testator,  by  his  will,  directed  that  all  his  property  should  be  "  at  the  ''^'*^-  *3- 

disposal  of  his  wife  for  herself  and  children."  , 

Held,  reversing  the  decision  below,  that  there  was  no  joint  tenauc}'  A^!c^' 
between  the  widow  and  children  ;  but  that  the  widow,  though  not  entitled 

to  the  property  absolutely,  had  a  personal  interest  in  it ;  and,  as  between  Apjieal. 

herself  and  her  children,  was  either  a  trustee  of  the  fund  with  a  large  dis-  /^*^oq 

cretion  as  to  the  application  of  it,  or  she  had  a  power  in  favour  of  the  '     ' 

children  subject  to  a  life  interest  in  herself.  Lord 

C'*OTT  KN  H  A  \t 

The  question  on  this  appeal  arose  upon  the  construction  of  the         L.c. 
following  will :  [  ^^^  3 

"  Be  it  known  to  all  that  this  my  last  desire  is,  that  all  and  every 
part  of  my  property  shall  be  at  the  disposal  of  my  most  true  and 
lawful  wife  Caroline  Crockett,  for  herself  and  children,  in  the 
event  of  any  unforeseen  accident  happening  to  myself,  which  God 
forbid.  '  And  I  recommend  the  arrangement  of  all  my  affairs  to  my 
friend  J.  Gore." 

The  testator  left  Caroline  Crockett  his  widow,  and  four  infant 
children  surviving  him;  and  the  four  children  were  the  plaintiffs  in 
the  suit. 

On  the  hearing  of  the  cause  for  further  directions,  before  Vice- 
Chancellor  Wioram,  in  March,  1842,  one  of  the  children  being 
then  dead,  and  the  other  three  still  minors,  it  was  declared  that  the 
children  of  the  testator  took  an  interest  in  possession  in  his 
property  under  his  will,  and  it  was  ordered  that  the  income  should 
be  paid  to  the  widow  during  their  minority,  or  until  the  further 
order  of  the  Court. 

In  September,  1844,  the  widow  married  a  Mr.  Carter,  and  John 
Ferron  Crockett,  the  eldest  son,  having  attained  twenty-one  in 
December  of  the  same  year,  a  supplemental  bill  was  filed  by  the 
other  two  children,  who  *were  still  minors,  against  Mr.  and  [  *554  ] 
Mrs.  Carter  and  John  Ferron  Crockett,  and  a  decree  having  been 
made  therein,  the  causes  came  on  to  be  heard  again  for  further 
directions  on  the  11th  of  January,  1847,  together  with  a  petition 
by  John  Ferron  Crockett,  praying  payment  to  him  of  an  aliquot 
part  of  the  fund.  And  by  the  order  then  made  it  was  declared, 
that  according  to  the  true  construction  of  the  will,  Mrs.  Carter  and 
her  children  took  the  personal  estate  of  the  testator  as  joint 
tenants,  and  one  fourth  was  directed  to  be  paid  to  John  Ferron 

(1)  r.iimbe  V,  Eames  (1871)  L.  K,  6  Ch.  597,  iO  L.  J.  Ch.  447,  2j  L.  T.  17o, 
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Crockett     Crockett,  and  the  income  of  the  other  three  fourths  to  be  paid  to 
Croc^kett.     MJ's*  Carter  on  her  separate  receipt,  for  the  support  of  herself  and 

the  maintenance  and  education  of  her  two  infant  children  during 

their  minority,  or  until  further  order. 

The  appeal  was  brought  by  Mrs.  Carter,  both  from  the  order  of 

March,  1842,  and  from  that  of  January,  1847. 

Mr,  Walker  and  Mr.  Busk  appeared  for  the  appellant. 

Mr.  Komilly,  Mr.  RoundeU  Palmer,  and  Mr.  Goldsmid,  for  the 
respondents. 

[The  principal  authorities  cited  are  referred  to  in  the  judgment, 
post.] 

1848.         The  Lord  Chancellor: 

Jan,  29. 

The  first  question  to  be  determined  is,  what  estate  and  interest 

[  •sss  ]  the  mother  and  her  children  took  under  *the  will,  and  the  second 
in  what  manner,  after  what  has  taken  place,  such  right  and  interest 
ought  to  be  administered. 

As  to  the  first,  the  result  of  the  decree  and  order  appealed  from, 
is  to  decide  that  under  the  will  the  mother  and  her  children  were 
joint  tenants  of  the  property,  and,  therefore,  that  there  being 
three  children,  of  whom  one  has  attained  twenty-one,  such  one  is 
entitled  to  payment  of  one  fourth  of  the  fund.  The  income  arising 
from  the  other  three  fourths  of  the  property,  is  ordered  to  be 
paid  to  the  mother  for  the  support  of  herself  and  the  maintenance 
and  education  of  her  two  infant  children,  a  direction  not  very 
easily  reconcilable  with  the  declaration  that  the  children  took  an 
interest  in  possession  in  the  property,  and  that  the  mother  and  her 
cliildren  took  the  fund  as  joint  tenants,  there  being  no  appointment 
of  guardian,  or  enquiry  as  to  maintenance  out  of  the  income,  but  a 
direction  to  pay  to  the  mother,  as  if  she  had  been  entitled  to  the 
income  during  the  minority  of  her  children,  subject  to  the  charge 
of  maintaining  and  educating  such  children. 

I  have  not  been  referred  to,  nor  have  I  found,  any  case  in  which 
the  terms  of  a  gift  of  personalty  have  been  the  same  as  in  this 
will,  but  there  are  many  in  which  rules  and  principles  have  been 
established,  which  appear  to  me  to  lead  to  the  conclusion  that  the 
children  do  not  take  interests  in  possession  in  the  property  as 
joint  tenants  with  their  mother,  which  would  give  the  same  effect  to 
the  words  used  as  if  the  gift  had  been  simply  to  the  mother  and 
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her  children,  which  was  the  case  in  De  Witte  v.  De  Witte  (i),  and  ckockbtt 
Beaks  v.  Cri8ford{2),  although  even  in  such  a  gift  a  very  slight  crock  ktt. 
indication  *of  intention  that  the  children  should  not  take  jointly  [  *556  ] 
with  the  mother,  has  been  thought  sufficient  to  enable  the  Court  to 
decree  a  life  estate  to  the  mother  with  remainder  to  her  children  : 
Morse  v.  Aforse  (3).  In  the  present  case  it  is  not  a  mere  indication 
of  intention,  but  all  the  provisions  in  the  will  are  absolutely  incon- 
sistent with  such  a  construction.  If  such  had  been  the  testator's 
intention,  why  did  he  not  give  his  property  to  his  wife  and 
children  ?  Why  did  he  abstain  from  giving  any  thing  to  the 
children  directly?  Why  did  he  provide' that  whatever  they  might 
get  should  come  through  his  wife  ?  Why  did  he  put  all  his  pro- 
perty at  the  disposal  of  his  wife?  Why  were  three  fourths  of  it 
placed  at  the  disposal  of  the  wife,  over  which,  if  the  children  take 
as  joint  tenants  with  her,  she  would  have  no  power  of  disposal  or 
control  whatever?  It  was  the  intention  of  the  testator  that  his 
property  should  be  applied  for  the  benefit  of  his  wife  and  children ; 
but  the  dominion  over  it  for  that  purpose,  and  the  disposal  of  it  in 
furtherance  of  that  intention  was  to  be  exercised  by  the  wife ;  but 
of  this  the  decree  deprives  her,  and  deprives  the  children  of  that 
protection  it  was  intended  to  afford  to  them.  If  the  gift  had  been, 
that  his  property  should  be  at  the  disposal  of  his  wife,  without 
more,  she  would  have  had  the  property  absolutely ;  if  at  her  dis- 
posal for  her  children,  she  would  have  a  trust  or  a  power ;  but  in 
neither  case  would  the  children  have  had  an  interest  in  possession 
as  joint  tenants.  Can  the  introducing  the  wife  as  one  of  the  parties 
to  be  benefited,  destroy  the  estate  which  part  of  the  terms  of  the 
gift  standing  alone  would  have  given  her,  or  the  power  which  the 
other  part  created  for  the  benefit  of  the  children?  Gases  in 
support  of  each  of  those  propositions  will  be  found  collected  in 
Chance  on  Powers,  vol.  i.  p.  40,  and  amongst  *them  is  one,  the  [  *b57  ] 
circumstances  of  which  are  as  nearly  as  possible  the  same  as  the 
present;  I  mean  the  Anonymous  case  from  Dalison,  58,  in  which  a 
man  devised  lands  to  his  wife,  to  dispose  and  employ  them  on  her- 
self or  on  his  or  her  son  or  sons  at  her  will  and  pleasure.  It  was 
held  by  Dyer,  Ch.  J.,  Weston  and  Walsh,  JJ.,  that  the  wife  took 
a  fee  simple,  but  that  it  was  conditional,  so  that  if  the  wife  should 
alien  to  a  stranger  it  would  be  a  forfeiture. 

This  case  is  cited  by  P.  Williams  in  his  argument  in  Ttmlinson  v, 

(1)  54  R.  B.  325  (11  Sim.  41).  (3)  29  R.  B.  W  (2  Sim.  485). 

(2)  CO  B.  B.  412  (la  Sim.  592). 
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Cbockbtt     Dighton  (i),   and  by  Lord  Ellenborough  in   Doe   v.    Pearson  (2). 

chockett.  Other  cases  there  are,  in  which  although  no  direct  interest  was 
given  to  the  devisee,  trustee,  or  donee  of  the  power,  yet  it  was  con- 
sidered that  it  was  intended  that  such  interest  should  be  given,  and 
the  same  principle  therefore  arose ;  and  Huch  was  the  case  of 
Daniel  v.  Ubleyy  reported  in  several  books,  and  stated  in  1  P.  Wms. 
152.  The  devise  was :  I  give  and  bequeath  to  Agnes,  my  wife,  my 
house,  &c.  to  dispose  of  at  her  will  and  pleasure,  and  to  give  to 
such  of  my  sons  as  she  thinks  best.  The  wife,  by  deed  and  livery, 
enfeoffed  the  second  son  in  fee,  which  being  disputed  by  the  eldest, 
it  was  held  by  all  the  Judges,  that  the  second  son's  title  was  good ; 
but  although  they  all  agreed  that  this  devise  did  not  give  to  the 
eldest  son  any  estate  or  interest  in  possession,  they  differed  much 
as  to  the  estate  and  interest  taken  by  the  wife,  some  thinking  that 
she  took  a  fee  conditional,  some  that  she  took  the  fee  with  a  trust, 
and  others  that  she  took  a  life  estate  with  a  power  ;  but  all  concurred 
in  thinking  that  the  eldest  son  did  not  take  any  absolute  interest. 
[  ^^8  j  These  are  indeed  old  cases,  but  the  principles  established  have 

been  recognised  in  very  recent  decisions.  The  first  I  refer  to  is  one 
of  Vice-Chancellor  Wigram,  Raikes  v.  Ward  (3),  in  which,  under  a 
gift  to  the' testator's  wife  to  the  intent  that  she  might  dispose  of  the 
same  for  the  benefit  of  herself  and  their  children  in  such  manner 
as  she  might  deem  most  advantageous,  it  was  most  properly  held 
that  the  wife  did  not  take  an  absolute  interest ;  but  his  Honour, 
after  quoting  many  cases  shawing  that  such  a  bequest  raises  a  trust 
for  the  children,  said,  **I  have  however  no  hesitation  in  stating 
that,  to  whatever  extent  the  widow  or  family  may  have  an  interest 
in  the  estate,  the  Court  will  not  deprive  the  widow  of  the  honest 
exercise  of  the  discretion  which  the  testator  has  vested  in  her,  or 
refuse  its  assistance  to  enquire  into  and  sanction  any  reasonable 
arrangement  she  may  desire  to  make."  In  his  judgment  in  that 
case  Vice-Chancellor  Wigram  refers  to  my  decision  in  Woods  v. 
Woods  (4),  in  which  I  held  that,  under  a  **  gift  of  all  the  overplus 
to  my  wife  towards  her  support  and  her  family,"  the  widow  took 
the  property  subject  to  a  trust  for  the  family.  It  was  not  argued, 
and  never  occurred  to  me,  that  any  claim  could  be  made  by  any  of 
the  children  for  immediate  payment  of  an  aliquot  part  of  the 
property ;  nor  indeed  does  Vice-Chancellor  Wigram  appear  to  have 
entertained  any  such  opinion  when  this  case  first  came  before  him 

(1)  1  P.  Wuis.  152.  (3)  58  B.  1\,  131  (1  Hai-e,  445). 

(2)  8  B.  B.  447  (6  East,  181).  (4)  43  B,  B.  214  (1  My.  &  Cr.  401). 
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in  1842  (i) ;  for  at  that  time  he  only  decided  that  the  widow  did  not  Crockett 
take  an  absolute  interest  in  the  property  ;  but  he  directed  that  the  crookett. 
whole  income  should  be  paid  to  her  during  the  minority  of  the 
children,  she  providing  for  their  maintenance  and  education.  The 
part  of  that  decree,  which  appears  inconsistent  with  this  view  of  the 
case,  is  that  which  declares  *that  the  children  took  an  interest  in  [  *o69  i 
possession  in  the  testator's  property  under  his  will.  What  precisely 
was  intended  to  be  conveyed  by  those  words  I  do  not  clearly  under- 
stand ;  but,  I  presume,  only  that  the  children  had  such  an  interest 
in  the  fund  as  entitled  them  to  come  to  the  Court  for  the  protection 
of  it,  and  not  that  they  had  any  interest  in  possession  independently 
of,  and  as  against  their  mother ;  for  the  judgment  concludes  with 
these  words :  ''At  present  I  can  only  negative  the  absolute  claim 
of  the  defendant ;  "  and  yet  the  introduction  of  these  words  in  that 
decree  seems  to  have  led  to  the  decree  of  1847  (2)  rather  as  a 
necessary  consequence  of  that  declaration  than  as  a  result  of  a 
judgment  upon  the  will.  It  may  appear  unreasonable  to  attribute 
to  expressions  used  a  meaning  different  from  what  the  author  of 
them  states  to  have  been  his  intention  ;  but  yet  I  cannot  find  in  the 
decree  of  1842  any  trace  of  the  meaning  attributed  to  the  expression 
by  the  Vice- Chancellor's  judgment  in  1847. 

I  have  already  observed  some  inconsistencies  which  would  arise 
in  the  decree  of  1842,  if  such  really  were  the  meaning  of  the 
expressions  used;  but  there  are  other  considerations  strongly 
negativing  the  meaning  now  attributed  to  them.  In  the  judgment 
of  1842  the  VicB-CHANCBLLOR  referred  to  some  observations  made  by 
me  in  Woods  v.  Woods,  namely,  that  the  fact,  that  in  some  cases  of 
this  description  the  Court  had  ordered  the  fund  to  be  paid  to  the 
trustee  or  donee  of  the  power,  was  not  to  be  considered  as  an 
authority  in  favour  of  the  exclusive  right  to  the  property,  but  merely 
that  such  trustee  or  donee  might  be  trusted  with  the  dominion  over 
the  fund  which  the  donor  had  intended  leaving  in  such  hands 
subject  to  any  rights  of  the  parties  intended  *to  be  benefited.  This  [  •5C0  J 
reference  was  made  by  the  YicE-CHANCELLOR  in  support  of  the 
opinion  he  had  expressed,  that  the  mother,  the  donee  or  trustee, 
was  not  exclusively  entitled.  But  how  are  these  observations  in 
Woods  v.  Woods,  and  the  cases  there  referred  to,  consistent  with  the 
declaration  of  the  last  decree?  If  in  the  cases  referred  to,  and 
observed  upon  by  me  in  Woods  v.  Woods,  the  objects  of  the  power 
or  trust  had  interests  in  possession  in  aliquot  parts  of  the  property, 
(1)  58  H.  R.  13d  (I  Hare,  451).  (2)  6  Hare.  326. 
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Chock ETT  independently  of  any  act  of  the  trustee  or  donee  of  the  power,  as  is 
Crockett,  the  effect  of  the  decree  of  1847,  how  can  the  transfer  of  the  whole 
fund  to  such  trustee  or  donee  be  explained  ?  it  would,  in  such  a 
case,  be  a  transfer  to  one  of  many  parties  interested  in  the  possession 
of  the  whole  fund,  which,  except  as  to  the  aliquot  part  belonging  to 
such  party,  belonged  absolutely  and  exclusively  to  others. 

I  cannot  think  that  the  declaration  in  the  decree  of  1842  neces- 
sarily led  to  the  declaration  of  right  by  the  decree  of  1847; 
but  the  YicE-CHANCELLOB  expressed  his  opinion  that  it  did  ;  and 
therefore  his  having  rested  his  declaration  in  1847  upon  that  ground 
in  the  former  decree,  relieves  me  from  much  of  that  feeling  of  doubt 
and  hesitation  which  would  otherwise  attend  my  differing  from  his 
Honour  upon  the  construction  which  his  decree  puts  upon  the  wdll, 
so  far  as  relates  to  the  right  of  the  children. 

His  Honour  states  that  in  1842  he  did  not  intend  to  give  any 
opinion  as  to  such  interests ;  but  in  1847  the  declaration  of  such 
right  is  made  to  depend  not  upon  the  construction  of  the  will  but 
upon  expressions  found  in  the  decree  of  1842.  Having  now  both 
decrees  under  my  consideration,  and  the  construction  of  the  will 
being  the  subject  for  my  decision,  I  cannot  hesitate  to  dechire  that, 
[  •661  ]  upon  the  authorities  and  the  *obvious  meaning  of  the  testator,  the 
children  are  not  entitled  to  present  interests  in  possession  in  this 
fund  ;  and  that  the  declaration  in  the  decree  of  1847,  and  that  in 
the  decree  of  1842,  as  interpreted  by  the  decree  of  1847,  cannot  be 
supported  ;  and  that  so  much  of  that  decree,  and  the  order  directing 
payment  of  an  aliquot  part  of  it  to  the  child  who  had  attained 
twenty-one,  must  be  reversed. 

This  being  so,  it  remains  to  be  considered  what  are  the  rights 
and  interests  of  the  widow  and  children  in  the  fund,  a  question 
which,  if  to  be  decided  upon  the  terms  of  the  will,  would  be  one  of 
great  difficulty,  and  upon  which  the  authorities  and  opinions  of 
Judges  have  widely  differed.  I  have,  however,  the  satisfaction  of 
finding  that  I  am  not  in  this  case  called  upon  to  decide  this  question. 
The  mother,  according  to  my  construction  of  the  will  and  the  autho- 
rities above  referred  to,  had  a  personal  interest  in  the  fund  ;  and  as 
between  herself  and  her  children  she  was  either  a  trustee,  with  a  large 
discretion  as  to  the  application  of  the  fund,  or  she  had  a  power  in 
favour  of  the  children  subject  to  a  life  estate  in  herself. 

(The  Lord  Chancellor  then  stated  the  circumstances  (not 
material  to  the  purpose  of  this  report),  which,  in  his  opinion, 
dispensed  with  the  necessity  of  further  deciding,  on  the  present 
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occasion,   what  were   the  respective  rights  of    the    mother  and     Cbookbtt 

children   under  the  will;  and  after  observing  that  the  decree  of    ckocrktt. 

1842  was  only  intended  to  decide,  and  as  he  proposed  to  alter  it, 

only  did  decide  in  terms,  that  the  mother  had  not  an  absolute 

interest  in  the  fund  for  her  own  benefit,  without  deciding  any  thing 

as  to  the  extent  of  her  power  or  interest  or  of  the  interests  of  the 

children,  he  directed  that  the  declaration  in  the  decree  of  1842 

should  be  *omitted,  and  that  the  order,  directing  payment  of  one       [  *5«2  ] 

fourth  of  the  fund  to  the  eldest  son,  and  the  declaration  in  the 

decree  of  1847,  that  the  mother  and  children  took  as  joint  tenants, 

and  all  the  consequential  directions,  should  be  reversed.) 


Ex    PARTE    BASS.  18^7. 

Mav  25. 26. 

In  the  Matter  op  STEPHEN.  *— 

(2  Phillips.  562-677.)  BBUcrr-C 

A  shareholder  and  member  of  the  managing  committee  of  a  provisionally     On  Appeal, 
registered  Railway  Company  held  entitled  to  an  order,  on  petition,  for          ig4g. 
delivery  and  taxation,  after  payment,  of  the  bills  of  the  solicitors  employed         Feb,  8. 
by  the  confimittee.  

A  compromise  of  a  solicitor's  claim  for  costs,  if  effected  under  circum-  ^^ 

stances  of  pressure  upon  the  client,  does  not  oust  the  jurisdiction  of  the   ^^'^'^^"am, 
Court  to  tax  the  bills  upon  petition.  ^   *  ' 

Where  there  is  a  petition  and  cross  petition,  and  several  respondents  in         ^        -i 
the  one  unite  as  co-petitioners  in  the  other,  the  Court  will  not  allow  such 
respondents  to  be  heard  by  separate  counsel,  except  so  far  as  their  cases 
turn  upon  questions  distinct  from  each  other. 

In  the  month  of  July,  1845,  Sir  George  Stephen,  and  his  partner 
Mr.  Hutchinson,  and  four  other  solicitors  not  otherwise  connected 
with  them  in  business,  were  engaged  by  the  managing  committee  of 
a  Railway  Company  then  recently  formed,  to  act  as  the  joint 
solicitors  of  the  Company.  In  the  month  of  October  following,  a 
proposition  having  been  entertained  by  the  committee,  for  amal- 
gamating their  Company  with  another  rival  Company,  that  project 
was  strenuonsly  opposed  by  four  out  of  the  six  solicitors  above 
mentioned,  including  Sir  George  Stephen  and  Mr.  Hutchinson ; 
but  it  was  ultimately  adopted  by  the  committee,  and  due  notice 
thereof  was  given  to  the  solicitors  :  four  of  them,  however,  including 
Sir  G.  Stephen  and  his  partner,  disregarded  such  notice ;  and,  in 
direct  contravention  of  the  orders  of  the  committee,  proceeded  to 
insert  advertisements  *in  the  Gazette,  at  variance  with  the  terms  on  [  *^ 
which  the  amalgamation  had  been  concluded.  The  committee 
thereupon  came  to  a  resolution  that  the  four  opposing  solicitors 
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Kx  parte       should  be  discharged ;  but  as  it  was  then  about  the  middle  of  the 
In  re        month  of  November,  and  they  were  in  possession  of  the  plans  and 

Stephen,  gections  and  books  of  reference,  which  were,  by  the  Standing  Orders  of 
Parliament,  required  to  be  deposited  in  certain  public  offices  before  the 
end  of  that  month,  a  negociation  was  set  on  foot  between  some  of  the 
members  of  the  committee  and  Sir  6.  Stephen,  with  a  view  to  a  speedy 
adjustment  of  the  claims  of  himself  and  his  colleagues,  and  an 
immediate  delivery  up  of  the  documents  in  their  possession.  The 
result  was  an  agreement,  on  the  part  of  the  committee,  to  pay  the 
sum  of  28,000/.,  to  be  divided  between  the  four  discharged  solicitors 
in  certain  proportions,  viz.  10,000Z.  to  Sir  G.  Stephen,  5,000/.  to 
each  of  the  other  three,  and  a  further  sum  of  8,000/.  to  Stephen 
and  Hutchinson,  being  the  amount  of  certain  liabilities  which  they 
alleged  that  they  had  incurred  to  tradesmen  and  others,  on  account 
of  the  Company ;  and  on  the  day  on  which  that  agreement  was 
come  to,  the  following  letter  was  addressed  by  Sir  G.  Stephen  and- 
his  partner  to  the  chairman  of  the  committee : 

"  8,  Furnival's  Inn, 

"  18th  Nov.,  1845. 
"Dear  Sir,— On  having  our  costs  settled  in  the  form  proposed, 
we  undertake  to  remain  neuter  in  all  future  proceedings  respecting 
the  two  Companies ;  and  also  we  resign  our  offices  as  joint 
solicitors  to  the  Company,  it  being  agreed  that  an  advertisement 
shall  be  published  in  the  daily  papers  acknowledging  that  our 
professional  services  to  the  Company  have  been  of  very  great 
[  '564  ]  value  ;  but  that,  being  adverse  to  the  general  policy  of  the  •present 
board  of  management,  we  have  resigned  our  office.  On  receipt  of 
the  said  costs  we  will  deliver  up  to  you  all  the  plans  and  papers  in 
our  possession,  and  shall  be  happy  to  assist  you  with  any 
information  in  our  power.     We  have  the  honour,  &c. 

"  Stephen  and  Hutchinson." 

On  the  same  day  the  same  parties  sent  the  following  written 
undertaking  to  the  committee  : 

**  We  undertake  that  Messrs.  Cobbett  and  Rogers  (the  other  two 
discharged  solicitors)  shall  each  give  a  receipt  in  full  discharge  of 
all  costs  due  to  them  from  the  Company,  on  the  same  terms  as  are 
contained  in  our  letter  of  this  day,  addressed  to  the  chairman,  on 
receiving  5,000/.  each,  being  10,000/.  for  the  two. 

"  Stephen  and  Hutchinbon/' 
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On  the  following  day  the  28,000L  was  duly  paid,  by  cheques      Ex  parte 
drawn  by  members  of  the  committee   upon   the   bankers  of  the         ime* 
Company,  to  Stephen  and  Hutchinson,  who  thereupon  gave  formal     Stephen, 
receipts  for  the  shares  of  themselves  and  their  two  colleagues,  with 
the  following  memorandum  subjoined : 

**  It  being  already  understood  that  all  claims  and  questions  are 
this  day  finally  settled  and  for  ever  concluded  between  us  and  the 
London  and  Manchester  Direct  Railway  Company,  and  we  having 
severally  given  receipts  in  full  of  all  demands  upon  this  under- 
standing, we  promise  to  deliver  a  bill  of  costs  with  all  practicable 
speed,  the  delivery  of  them  hereafter  being  one  of  the  conditions  of 
the  settlement,  and  that  settlement  proceeding  on  the  basis  that 
all  differences,  whether  pecuniary  or  otherwise,  are  finally  and 
amicably  *adju8ted  by  payment  of  the  sums  which  we  have  [  *566  J 
respectively  received.     Dated  this  22nd  Nov.,  1845. 

(Signed)   "  Stephen   and    Hutchinson.      George  Stephen,  for 

P.  B.  COBBETT  AND  W.  RoGERS.*' 

This  arrangement  was  carried  into  effect  without  any  formal 
sanction  of  it  by  the  board  of  directors  ;  and  several  of  the  members, 
who  were  not  cognizant  of  it  during  its  progress,  afterwards  entered 
their  protest  against  if). 

About  the  beginning  of  the  following  year  the  committee  made 
repeated  applications  to  the  solicitors  for  the  delivery  of  their  bills, 
in  pursuance  of  the  undertaking  which  they  had  given,  but  without 
effect;  and  in  March,  1846,  several  of  the  shareholders  having 
instituted  a  suit  against  the  members  of  the  managing  committee, 
for  the  purpose  of  winding  up  and  putting  an  end  to  the  Company, 
Mr.  Bass,  one  of  the  defendants,  presented  a  petition  for  the  delivery 
and  taxation  of  such  bills,  with  the  usual  prayer  that,  in  case  it 
should  appear  that  they  had  been  overpaid,  the  balance  might  be 
refunded;  the  petitioner  submitting  to  pay  what,  if  any  thing, 
should  remain  due  upon  them. 

The  circumstances  attending  the  discharge  of  the  solicitors  were 
differently  represented  by  them  and  by  the  petitioner,  the  latter 
alleging  that  it  was  determined  upon  solely  in  consequence  of  their 
opposition  to  the  views  of  the  committee ;  the  former,  that  it  was 
one  of  the  express  terms  of  the  arrangement  made  with  the  rival 
Company ;  but  this  assertion  rested  upon  paragraphs  in  the  public 
papers,  the  authenticity  of  which  was  denied  by  the  chairman 
and  secretary  of  the  committee,  who,  on  being  applied  to  by  the 


192  1848.     CH.     2  PHILLIPS,  565—567.  [r.r. 

Ex  parte      respondents,  had  given  them  positive  assurances  to  the  contrary  so 
lu  re         *Jate  as  the  31st  October.     The  respondents,  however,  further  stated 

^J^r^f  T'  ^^  *^®^^  affidavit  that  the  duties  which  solicitors  were  called  upon  to 
^  perform ,  in  the  early  stages  of  the  organisation  of  a  Railway  Company, 
were  such  as  could  not  be  adequately  remunerated  by  the  ordinary 
rate  of  professional  charges  allowed  by  the  taxing  officers  of  this 
Court :  that  during  the  four  months  that  they  had  been  employed 
they  had  made  great  sacrifices  of  their  general  business,  for  the 
purpose  of  devoting  their  time  and  attention  exclusively  to  the 
interests  of  the  Company,  in  the  expectation  that  those  sacrifices 
would  be  compensated  by  the  profits  to  arise  from  the  conduct  of 
the  subsequent  proceedings  in  Parliament,  and  the  conveyancing 
and  other  lucrative  business  which  would  have  followed,  in  case 
those  proceedings  had  been  successful  ;  and  that  they  would  not 
have  undertaken  the  office  if  they  had  supposed  that  they  were 
liable  to  be  discharged  at  the  pleasure  of  the  committee,  with  no 
other  remuneration  than  the  amount  of  charges  which  might  be 
allowed  on  taxation  for  business  actually  done. 

These  topics  were  particularly  insisted  upon  by  Sir  G.  Stephen, 
as  being  the  one  whose  extra-professional  services  had  been  the 
most  extensively  put  in  requisition  :  and,  in  reference  to  the  settle- 
ment which  he  had  made  with  the  committee,  he  stated  ibat  it  was 
conducted  on  their  part  chiefly  by  a  Mr.  Meteyard,  who  had  formerly 
been  one  of  that  body,  but  had  ceased  to  be  so  from  the  time  of  the 
amalgamation,  when  he  was  appointed  their  standing  counsel ;  that 
the  discussion  upon  the  terms  which  he  (Sir  G.  S.)  had  proposed 
was,  as  he  had  been  informed  by  Mr.  Meteyard,  adjourned  by  the 
committee  from  day  to  day,  in  order  that  all  the  members  might 
have  an  opportunity  of  voting  upon  them,  and  that  at  that  time  it 

[  *567  ]  was  never  once  suggested  by  any  *party  that  the  claim  of  the 
respondents  should  be  treated  as  a  matter  of  costs  in  the  ordinary 
sense  of  the  word  ;  but  that,  on  the  contrary,  the  whole  negociation 
proceeded  on  the  principle  of  compensation  generally ;  and  he 
insisted  that  the  amount  for  which  he  had  stipulated  upon  that 
principle  (and  his  own  share  of  which,  he  said,  had  been  fixed  with 
the  entire  concurrence  of  his  colleagues)  was  not  more  than,  con- 
sidering the  character  and  value  of  his  and  their  services,  they  were 
fairly  entitled  to  receive.  With  respect  to  the  non-delivery  of  bills, 
he  said  that  it  was  impossible  to  make  them  out  accurately  without 
having  possession  of  the  documents  which  he  and  his  colleagues 
had  delivered  to  the  committee  immediately  upon  the  receipt  of  the 
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money,  and  that  they  would  not  have  parted  with  those  documents      Ex  parte 
so  immediately,  except  upon  the  faith  of  the  settlement  being  final         i^  ^ 
and  conclusive,  and  upon  the  understanding  that,  as  the  bills  were     Stephen. 
wanted  only  as  vouchers  in  settling  with  other  parties,  minute 
accuracy  in  them  would  not  be  required. 

On  the  hearing  of  the  petition  before  Vice-Chancellor  Knight 
Bruce,  his  Honour  directed  it  to  stand  over  without  prejudice  to  any 
question,  and  with  liberty  to  the  petitioner  to  institute  such  suit  as 
he  might  be  advised. 

From  that  decision  both  parties  appealed.  On  the  hearing  of  the 
appeal  petitions, 

Mr.  Rolt,   Mr.  Daniel^   and   Mr.    Speed,   appeared   for  the 
petitioner  Mr.  Bass. 

Mr.   Russell,  Mr.  James  Parker,  and  Mr.   Goodeve,  for  Sir 
Q.  Stephen. 

Mr.  Cooper  for  Rogers. 

Mr.  Willcock  for  Cobbett :  but  upon  his  proceeding  to  address       [  668  ] 
the  Court, 

The  Lord  Ghancellob  said :  Where  there  is  a  petition  and  a 
cross  petition,  I  cannot  allow  parties,  who  have  united  together  as 
petitioners  in  one,  to  sever  and  appear   by  different  counsel  as 
respondents  in  the  other.    It  is  a  practice  for  which  I  cannot  com- 
plain of  counsel,  because  they   can  only  act  according  to  their 
instructions ;  but  it  is  a  most  inconvenient  one,  and  one  which  I 
cannot  allow  solicitors  to  take.     There  are  four  parties  petitioners 
in  one  petition,  who  are  respondents  in  the  other  :  there  might  have 
been  twenty  more :  and,  according  to  this  practice,  I  might  be  com- 
pelled to  sit  here  to  hear  the  same  thing  said  twenty  times  over, 
because  they  may  choose  to  sever  in  the  defence  to  the  petition  to 
which  they  are  respondents.    If  there  were  really  different  questions 
I  might  deal  with  it  differently :   but  here  there  is,  in  fact,  but 
one  question. 

Mr.  Willcock  was  accordingly  not  heard. 

The  principal  points  argued  were  : 

Ist.  Whether  Mr.  Bass  had  a  right,  either  as  standing  in  the 
relation  of  client  to  the  respondents,  or  as  being  one  only  of  many 
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Ex  parte  parties  "  chargeable,"  to  apply  for  taxation  of  the  bills :  Lockhart 
I^re         y.  Hardy  (I). 

Stephen.  2nd.  Whether,  considering  the  peculiar  nature  of  the  respondent's 
claim,  and  the  principle  upon  which  the  settlement  of  it  appeared 
to  have  proceeded,  that  settlement  was  a  transaction  which  the 
Court  had  jurisdiction  to  set  aside  upon  petition.  And  several 
cases   of  compromise  were   referred  to,  particularly  Whitcombe's 

[  •669  ]  *case  (2)  as  the  strongest  of  them,  in  which  the  Master  of  the  Rolls 
had  disclaimed  the  jurisdiction.  In  the  course  of  the  argument  on 
that  point, 

The  Lord  CnANCELLOR  (addressing  the  counsel  for  the  solicitors) 
said :  Very  little  evidence  of  pressure  will  suffice  to  entitle  a  client, 
who  has  paid  an  excessive  bill,  to  taxation.  Suppose  a  solicitor  has 
papers  which  his  client  is  in  immediate  want  of,  and  that  on  being 
asked  for  them  he  says :  '*  My  bill  is  4,000Z.,  and  I  will  not  give  you 
the  papers,  unless  you  pay  me  that  sum ;  '*  and  that  the  client  pays 
it  in  order  to  get  the  papers  ;  would  you  say  that  was  a  compromise, 
which  would  take  the  case  out  of  the  statute  ? 

On  a  subsequent  day. 

The  Lord  Chancellor  said,  he  had  been  so  much  startled  by  the 
argument  at  the  Bar,  that  he  had  taken  an  opportunity  of  speaking 
to  the  Master  of  the  Bolls,  who  had  informed  him,  that,  as  far 
as  regarded  compromises  for  costs  concluded  under  circumstances  of 
•  pressure  upon  the  client,  he  was  sure  that  he  had  never  made  any 
decision  under  the  new  Act  (8),  at  variance  with  the  old  doctrines 
of  the  Court  upon  that  subject  (4). 

On  the  conclusion  of  the  reply. 

The  Lord  Chancellor  asked  Mr.  WiUcock  to  point  out,  if  he 
could  without  arguing  them,  any  points  of  difference  between  the 
case  of  his  client  and  those  of  the  other  respondents:  to  whicii 
Mr.  WiUcock  answered,  that  the  only  point  he  could  state  without 
[  •570  ]  argument  *was,  that  his  client  had  acted  under  a  separate  retainer 
from  the  rest,  and  had  had  a  separate  bill  for  his  own  services. 

The  Lord  Chancellor  (addressing  Mr.  Roll) :  Of  course,  if 
taxation  be  directed,  you  would  not  object  to  the  order  providing 

^  (1)  55  K.  B.  58  (4  Beav.  224).  (4)  See  Balvie  v.  Paver,  23  E.  E.  73 

(2)  68  E.  B.  48  (8  Beav.  140).  (Jac.  305). 

(3)  6  &  7  Vict.  c.  73. 
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for  these  distinct  demands;  for  Mr.  Cobbett's  bill  may  be  quite      Ex  parte 
right,  while  the  others  mi'^ht  be  excessive.  ?^*^- 

Stbpbbn. 
The  Lord  Chancellor:  1848. 

1  have  looked  through  the  many  affidavits  which  have  been  made  — ^ 
in  this  matter,  a  very  small  proportion  of  which  have  any  reference 
to  the  questions  upon  which  I  am  to  give  judgment.  I  give  no 
opinion  as  to  the  nature,  extent,  or  value  of  the  services  of  Sir 
George  Stephen  and  the  other  solicitors,  who  are  respondents  to 
this  petition,  or  as  to  whether  the  28,000Z.  paid  to  them  by  the 
provisional  committee  of  the  Company,  was  or  was  not  a  proper 
sum  for  the  committee  to  pay,  and  for  the  solicitors  to  receive. 
The  object  of  the  petition  is  to  have  this  inquired  into  by  a  delivery 
and  taxation  of  their  bills  of  costs,  and  the  questions  I  have  to 
decide  are,  1st.  Whether  the  relative  position  of  the  parties  was 
such  as  to  bring  this  case  within  the  jurisdiction  of  this  Court 
upon  matters  of  taxation;  and  2nd.  Whether  what  took  place 
between  the  parties  excludes  the  petitioner  from  calling  upon  the 
Court  to  exercise  such  jurisdiction. 

The  affairs  of  the  projected  Company  were,  as  is  usual,  under  the 

management  of  a  provisional  committee,  by  whom  the  respondents 

were  appointed  solicitors  in  the  ♦spring  or  summer  of  1846,  and       [  •STi  ] 

they  were  dismissed  by  the  same  authority  in  November  in  the  same 

year,  upon  which  occasion  28,000Z.  was  paid  to  them  by  the  same 

authority  by  cheques  drawn  upon  the  bankers  of  the  Company, 

being  a  printed  form  used  for  such  purposes.     These  facts,  which 

are  not  in  dispute,  or  certainly  not  in  doubt,  sufficiently  answer 

that  part  of  the  respondent's  case  which  insists  that  the  provisional 

committee  were  not   the  clients  of  these  solicitors,  and  that  the 

28,000Z.  was  not  paid  by  them  or  out  of  the  funds  of  the  Company. 

In  order  to  ascertain  as  clearly  as  possible  what  took  place  at  the 

time  this  money  was  paid,  it  is  in  the  first  place  necessary  to  see 

liow  much  of  that  transaction  is  evidenced  by  writing ;  and  first  we 

liave  a  letter,  signed  Stephen  and  Hutchinson,  to  the  chairman  of 

the  Company,  as  follows :  (His  Lordship  then  read  Stephen's  and 

Hutchinson's  letter  of  the  18th  of  November  to  the  committee  and 

its  chairman,  as  above  set  forth.)     We  then  have  four  cheques 

drawn  by  five  members  of  the  acting  committee  upon  the  bankers 

of  the  Company,  one  for  18,000/.  in  favour  of  Messrs.  Stephen  and 

Hatchinson,  one  for  6,0001.  in  favour  of  William  Rogers,  and  one 

for  5,000{.  in  favour  of  Bichard  Brown  Cobbett.     There  is  then  a 

13—2 
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Ex  parte      receipt,  dated  London,  22nd  of  November,  1845,  and  signed  Stephen 
In  re         and  Hutchinson,  Geor^^e  Stephen  for  R.  B.  Cobbett,  William  Rogers, 
Stephen,     j^  these  words  :  (His  Lordship  read  the  receipt.) 

It  is  made  a  question  upon  some  of  the  affidavits,  how  far  some 
of  these  documents  were  so  received  and  adopted  by  the  Company, 
as  to  bind  them  by  their  contents ;  but  as  against  those  by  whom 
they  are  signed  they  must  be  taken  as  giving  their  construction  of 
the  transaction,  and  they  appear  to  me  to  establish  the  relation 

[  •572  ]  *of  solicitor  and  client  between  the  parties  so  signing  and  the 
provisional  committee ;  that,  as  such  solicitors,  they  had  in  their 
possession  plans,  papers,  and  documents,  the  property  of  their 
clients;  that  they  had  taken  or  threatened  to  take  proceedings 
against  the  policy  adopted  by  the  committee,  that  they  disputed 
the  right  and  power  of  the  committee  to  dismiss  them,  and  that 
they  finally  agreed  to  abstain  from  such  proceedings,  and  to  deliver 
up  the  papers,  and  to  resign  their  office  as  solicitors,  upon  condition 
of  receiving  28,0002.  for  their  costs,  of  which  no  bills  had  been 
delivered,  and  no  particulars  were  furnished  to  the  committee. 
The  receipts,  indeed,  ai*e  in  full  of  all  demands ;  but  in  the  written 
evidence  to  which  I  have  referred  there  is  no  mention  of  any 
demands  excepting  costs.  The  terms  of  the  receipts  are  so  strong, 
that  I  must  suppose  that  they  were  intended  to  exclude  any  taxation 
of  the  bills  when  delivered ;  but  the  provision  of  the  delivery  of 
bills  of  costs  must  have  been  founded  upon  the  supposition  that 
they  would  afford  some  justification  to  the  provisional  committee 
for  the  payment  of  such  sums,  and  tend,  therefore,  to  confirm, 
what  the  documents  indicate,  that  costs  and  costs  only  were  the 
consideration  for  the  payments. 

An  attempt  is  made  in  the  affidavits  to  represent  that  these 
sums  were  calculated  and  claimed,  not  merely  as  remuneration  for 
past  services,  but  as  compensation  for  the  loss  and  profits  which 
would  have  accrued  to  the  solicitors  if  they  had  not  been  dismissed, 
but  had  continued  in  the  exercise  of  their  office.  The  written 
documents  negative  any  such  supposition,  and,  if  it  could  be 
listened  to,  would  show  how  absolutely  the  Company  were  in  the 
power  of  their  solicitors,  and  how  that  power  was  abused. 

[  573  ]  The  petitioner  Mr,  Bass,  it  appears,  though  a  member  of  the 

provisional  committee,  was  not  a  party  in  the  first  instance  to  the 
payment  of  these  sums,  but  afterwards  protested  against  it,  and 
was  at  last  induced  to  let  the  arrangement  proceed  upon  a  repre- 
sentation of  the  fatal  consequences  to  the  interests  of  the  Company, 
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who  were  about  to  apply  to  Parliament  for  an  Act,  if  the  arrange-      Ex  parte 
ment  should  not  be  carried  into  effect.     Subsequently  a  bill  being        in  re 
filed  against  Mr.  Bass  and  others,  complaining  of  the  misapplication     Stkphkn. 
of  these  sums,  he  presents  this  petition  to  protect  himself  by  com- 
pelling a  legal  settlement  of  the  claims  of  the  respondents ;  and  the 
question  is,  whether  he  is  entitled  to  this  under  the  provisions  of 
the  Act  upon  petition,  or  whether,  as  the  Vice-Chancellor  Knight 
Bruce  seems  to  have  thought,  it  was  necessary  for  him  to  proceed 
by  bill. 

It  is  necessary  first  to  consider  the  position  of  Bass  the  petitioner, 
it  being  contended  that  he  is  not  in  such  a  position  as  to  entitle 
him  to  ask  for  a  taxation  of  the  bills.  The  petitioner  Bass,  it 
appears,  became  one  of  the  acting  committee  of  the  Company  in 
August,  1845,  and  has  so  continued  ever  since,  and  at  the  same 
time  agreed  to  take  shares  to  be  allotted,  and  that,  on  20th  of 
November,  1845,  he  agreed  to  purchase  thirty  shares  of  one  Lee, 
upon  which  the  deposit  had  been  paid,  the  greater  part  of  the 
purchase-money  for  which  was  settled  in  account  in  the  December 
following  ;  and  the  question  is,  whether  Mr.  Bass,  as  a  member  of 
the  acting  committee,  and  as  such  a  trustee  for  the  shareholders  of 
this  property  applied  in  payment  of  the  28,000/.,  or  as  a  share- 
holder himself,  and  as  such  interested  in  such  property,  is  entitled 
to  apply  by  petition  for  a  taxation  of  the  bills  of  costs. 

The  37th  section  of  the  6  &  7  Vict.  c.  73,  gives  to  the  Lord       [  574  ] 
Chancellor  and  Master  of  the  Bolls,  in  cases  in  which  no  part  of 
the  business  shall  have  been  transacted  in  any  court  of  law  or 
equity,  ix)wer  to  refer  for  taxation  any  bill  delivered  upon  the 
application  of  the  party  chargeable,  and  authorises  such  Courts  and 
Judges,  in  the  same  cases  in  which  they  are  authorised  to  refer  a 
bill  delivered,  to  make  such  order  for  the  delivery  of  a  bill,  and  the 
delivery  up  of  papers,  &c.,  and  in  such  manner,  as  had  theretofore 
been  done  where  the  business  had  been  transacted  in  the  Court  in 
wliich  the  order  was  made;  and  the  41st  section  provides  that 
payment  shall  be  no  bar,  under  special  circumstances,  of  an  order 
for  taxation.    The  38th  section  provides,  that  a  party  not  charge- 
able, but  liable  to  pay,  or  who  shall  have  paid  to  the  solicitor,  or  to 
tbe  i>arty  chargeable,  shall  be  entitled  to  the  same  reference  for 
taxation ;  and  the  43rd  section  directs,  that  all  applications  under 
that  Act  shall  be  in  the  matter  of  such  attorney  or  solicitor. 

Mr.  Bass  was  a  member  of  the  acting  committee  from  August, 
1845»  the  governing  body  under  whose  authority  and  direction  the 
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Ex  parte      employment  of  the  solicitors  had  taken  place,  and  who  were  liable 
Bass 
In  re         to  them,  or,  in  the  terms  of  the  Act,  "  chargeable;"  besides  which 

TEPHBN.  jj^  YiQ,d^  before  the  actual  payment,  become  entitled  to  certain 
shares  by  contract  with  Lee,  under  which  all  rights  and  liabilities 
incident  to  such  shares  became  vested  in  him ;  he  was  therefore  a 
party  liable  to  pay,  or  whose  money  had  paid  the  solicitors'  demand. 
It  appears  to  me,  therefore,  that  Mr.  Bass  was  a  party  entitled  to 
an  order  for  taxing  the  solicitors'  demand,  and  so  Vice-Chancellor 
Knight  Bruce  must  have  thought;  because  the  petition  was  not 
dismissed,  which  it  ought  to  have  been,  if  the  Court  had  been  of 

[  *676  ]  opinion  that  the  petitioner  had  no  title  to  make  the  *application. 
I  have  indeed  to  regret,  that  I  have  not  had  the  benefit  of  any  note 
of  the  Yice-Ghancellob's  judgment;  but  I  must  assume  that  the 
ordering  the  petition  to  stand  over  must  have  been  founded  upon  an 
opinion  that  no  decisive  objection  had  been  raised  to  the  order  prayed. 
If,  then,  Mr.  Bass  was  in  a  position  to  make  the  application,  the 
fact  of  payment  would  be  no  bar ;  for  so  the  Act  declares,  and  there 
is  no  evidence  of  any  special  contract  as  to  the  mode  of  remunera- 
tion, which  has  been  held  to  exclude  the  right  to  taxation ;  and  the 
only  question  that  remains,  is  whether  there  was  any  thing  in 
what  passed  at  the  time  of  payment  to  exclude  the  summary  juris- 
diction of  the  Court,  and  to  make  it  exercisable  only  in  a  regular 
suit ;  for  there  is  no  question  here  as  to  any  agreement  before  the 
business  was  done  as  to  the  manner  in  which  the  costs  were  to  be 
charged,  or  the  mode  by  which  the  amount  should  be  ascertained, 
as  in  the  case  of  In  re  lihod^a  (i) ;  nor  are  there  in  this  case  any 
facts  to  bring  it  within  the  authority  of  Barwell  v.  Brooks,  In  re 
Cuttlin  (2).  The  observations  of  the  Master  of  the  Bolls  in  that 
case,  as  to  the  Court  not  having  jurisdiction,  upon  a  petition,  to 
open  a  settled  account,  must  be  understood  to  have  reference  to  the 
facts  of  the  case,  in  which  the  amount  of  a  bill  of  costs  formed  an 
item  only  of  a  settled  account,  the  balance  of  which  had  been  paid 
to  the  client,  and  the  bill  in  that  manner  discharged.  The  observa- 
tions cannot  have  been  intended  to  apply  to  a  case  of  mere  settle- 
ment of  a  bill  of  costs ;  for  that  would  be  to  repudiate  the  jurisdiction 
by  petition  in  every  case  of  payment,  which  is  of  itself  a  settlement ; 
and  the  Master  of  the  Bolls  has  in  many  cases,  acting  upon  the 

[  ♦676  J  authority  of  former  decisions,  *many  of  which  were  observed  upon 
by  me  in  Ilorlock  v.  Smith  and  Waters  v.  Taylor  (3),  under  special 

(1)  8  Beav.  224.  (3)  45  R.  R.  125,  129  (2  My.  &  Cr. 

(2)  8  Beav.  121.  495,  526). 
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circumstanceB  upon  petition  opened  such  settlements,  and  directed      Sz  parte 
the  taxation  of  paid  bills,  as  In  re  Tryon  (i),  In  re  Wells  (2) ;  and,         in  re 
though  no  order  was  made,  the  principle  was  distinctly  recognised     Stbphkic 
in  The  Matter  of  Fyson  (3),  and  in  I^he  Matter  of  Lees  (4).     The 
refusal  of  the  Master  of  the  Rolls,  in  The  Matter  of  Whitcombe  (5), 
to  direct  a  taxation,  has  been  referred  to,  as  throwing  some  doubt 
on  this  jurisdiction ;  but  the  facts  of  that  case  were  very  peculiar, 
to  which  the  expressions  used  by  the  Master  of  the  Bolls  must 
be  considered  as  referrin*^,  and  cannot  be  put  in  competition  with 
the  authorities  I  have  before  referred  to. 

If  then  the  petitioner  was  in  a  position  to  entitle  him  to  make 
the  application,  and  if  the  connection  between  the  parties  was 
merely  that  of  solicitor  and  client,  and  the  account  between  them 
was  merely  that  of  costs,  and  if  the  payment  and  settlement  of  such 
account  did  not  exclude  the  summary  jurisdiction  of  the  Gourt» 
the  only  remaining  question  will  be,  whether  there  were  special 
circumstances  to  authorise  the  exercise  of  such  jurisdiction. 

It  is  not  a  case  in  which  the  proof  of  errors  can  be  required,  one 
of  the  complaints  being  that  the  client  has  never  had  any  account 
rendered,  and  is  therefore  ignorant  of  what  it  consists ;  but  it  is  a 
case  of  pressure  and  of  undue  advantage  taken  of  the  exigencies  of 
the  chent's  position  by  the  solicitor,  and  of  abuse  of  the  power  he 
had  acquired.  Of  such  pressure  and  improper  *dealing,  the  letter  [  *577  ] 
of  18th  of  November,  1845,  and  the  language  of  the  receipts,  leave 
but  little  wanting  to  complete  the  proof.  They  prove  threats  of  the 
solicitors  to  act  adversely  to  the  wishes  and  policy  of  the  clients, 
and  a  denial  of  the  clients'  right  to  dismiss  them,  and  withholding 
papers  belonging  to  them  ;  and  a  stipulation  that  a  sum  of  28,000Z. 
for  costs  should  be  paid  amongst  the  several  solicitors,  of  which 
Stephen  and  Hutchinson  were  to  have  18,0002.,  as  the  condition  of 
the  solicitors  abstaining  from  acting  upon  such  assumed  rights,  and 
carrying  such  threats  into  operation ;  and  the  evidence  proves  that 
at  the  time  of  payment,  and  as  the  reason  for  making  it,  the  circum- 
stances of  the  Company  were  such  as  to  require  the  immediate 
possession  and  use  of  the  documents,  which  could  only  be  obtained 
by  submitting  to  the  terms  imposed.  The  agreement  stipulates,  in 
the  strongest  terms,  that  the  transaction  should  be  a  final  and 
complete  settlement  of  all  matters  in  difference ;  but  if  the  case  be 

(1)  64  B.  B.  132  (7  Beav.  496).        (4)  5  Beav.  410. 

(2)  6H  B.  B.  132  (8  Beav.  416).        (5)  68  B.  B.  48  (8  Beav.  140). 

(3)  73  B.  B.  300  (9  Beav.  117). 
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[r.r. 


Ez  parte 

Bass. 

In  re 

Stephen. 


one  within  the  jurisdiction  of  the  Court,  that  jurisdiction  will  not 
be  ousted  by  the  terms  the  solicitors  have  compelled  their  clients 
to  adopt.  The  agreement  for  settlement  provides,  that  bills  of  costs 
shall  be  delivered  with  all  practicable  speed ;  but,  after  the  lapse 
of  two  years,  no  such  bills  have  been  delivered. 

The  first  thing  will  be  to  compel  the  delivery  of  the  bills ;  till 
which  time  the  client  cannot  know  the  extent  of  the  case  he  may 
have  against  the  solicitors.  I  propose  to  make  the  usual  order, 
where  no  bill  of  costs  has  been  delivered. 


1847. 
July  U. 

Shadwell, 
V.-0. 

On  Appeal 

1848. 

Jan,  28. 

Lord 

Gotten  HAM, 

L.O. 

[678] 
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HODGKINSON  v.   BAEEOW. 

(2  PhiUips,  578—582;  S.  C.  17  L,  J.  Ch.  131.) 
Instance  of  a  constructive  disposition  of  residue. 

The  question  in  this  appeal  was,  whether  the  directions  contained 
in  two  codicils  to  the  testator's  will  amounted  to  a  disposition  of 
the  residue  of  his  real  and  personal  estate ;  or  whether,  as  to  such 
residue,  there  was  an  intestacy.  The  Vicb-Chancbllor  of  England 
was  of  the  latter  opinion,  and  had  so  decided. 

The  material  substance  of  the  documents  and  the  other 
circumstances  of  the  case  are,  for  the  purpose  of  this  report, 
sufficiently  stated  in  the  Lord  Chancellor's  judgment. 

The  Lord  Chancellor: 

By  the  original  decree  the  will  and  two  codicils  of  George 
Hodgkinson  were  established,  and  the  trusts  thereof  ordered  to  be 
performed  and  carried  into  execution,  and  various  inquiries  were 
directed. 

By  the  order  on  further  directions  of  January,  1847,  it  was 
declared  that  the  said  George  Hodgkinson  died  intestate  as  to  the 
reversion  of  his  real  estate  and  as  to  his  personal  estate  not  speci- 
fically bequeathed,  after  the  life-interests  therein  respectively  given 
by  his  will  to  his  widow  the  late  Frances  Hodgkinson ;  and  directs 
that  the  surplus,  if  any,  of  the  personal  estate  should  be  divided 
according  to  the  Statute  of  Distributions. 

The  question  is,  whether  this  declaration  as  to  the  intestacy  be 
correct,  or  whether  the  will  and  codicils  do  *not  dispose  of  and 
direct  the  distribution  of  the  corpus  of  the  testator's  property. 

The  testator  was  twice  married ;  first  to  Ann,  by  whom  he  had 
children,  the  plaintiffs  George  and  Mary  Ann,  who  married  Jackson, 
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the  father  and  mother  of  the  defendant,  William  Jackson ;  and,   Hodgkinson 
secondly,  he  married  Frances,  by  whom  he  had   the  defendant      barbow. 
Frances  Maria. 

Upon  his  first  marriage  the  testator  executed  a  bond  to  secure 
1,500/.  for  the  issue  of  the  marriage ;  which,  partly  by  himself,  and 
partly  after  his  death,  has  been  paid.  On  his  second  marriage  a 
settlement  was  executed,  by  which  the  father  of  Frances,  the  wife, 
settled  8,000/.  for  the  benefit  of  the  husband,  wife,  and  children ; 
and  the  testator  covenanted  by  settlement  or  will  to  secure  all  the 
real  and  personal  estate  he  should  have  at  the  time  of  his  death, 
for  the  benefit  of  Frances,  the  intended  wife,  for  life,  not  extending 
to  any  provision  for  the  children. 

By  his  will  the  testator,  after  referring  to  this  settlement  and 
bond,  appointed  his  trustees  to  see  to  the  fulfilment  of  the  bond ; 
and  he  directed  them  to  stand  possessed  of  all  his  lands,  to  hold  to  ^ 
them  their  heirs  and  assigns  for  ever,  in  trust  for  the  purpose  of  the 
settlement,  and  for  no  other  intent  or  purpose  whatsoever.  And 
he  directed  his  trustees  to  stand  possessed  of  his  personal  estate  for 
the  uses  in  such  settlement,  and  no  other  save  some  small  legacies, 
which  he  specified ;  and  he  appointed  such  trustees  and  his  wife 
executors. 

The  real  and  personal  estate  being  thus  given  for  the  purposes  of 
the  settlement,  and  that  settlement  being  confined  to  the  life  estate 
of  the  wife,  it  is  obvious  that  *there  would  have  been  an  intestacy      [  *58o  ] 
subject  to  such  life  interest.     The  question  therefore  depends  upon 
the  codicils. 

When  the  testator  made  his  codicils,  he  must  have  been  aware 
that,  although  he  had  disposed  of  the  beneficial  interest  in  his  real 
and  personal  estate  only  during  the  life  of  his  wife,  yet  that  under 
his  will  the  whole  legal  estate  and  interest  in  both  would  be  vested 
in  his  trustees  and  executors  :  and  from  the  concluding  sentence  of 
his  will  it  appears  that  he  had  contemplated  some  further  disposi- 
tion of  such  beneficial  interest,  at  least  as  to  the  personalty ;  for, 
after  appointing  the  executors,  he  adds,  ''  fully  confiding  in  them  to 
fulfil  to  the  utmost  of  their  power  any  memorandum  I  may  leave  or 
attach  to  this  >paper,  written  verbally  or  in  writing,  signed  or  not 
signed  by  my  hand." 

Under  these  circumstances  the  testator  made  his  first  codicil,  and 
after  reciting  that,  upon  his  marriage  with  his  wife  Frances,  a  pro- 
vision was  made  in  the  settlement  for  the  issue  (which  must  allude 
to  the  8,000/.   settled  by  the  father  of  Frances)  proceeds  thus: 
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HoDQKiNBOH  "  Now  mj  request  is,  and  I  do  direct,  that,  whatever  sum  or  sums 
Babkow.  of  money  may  arise  and  come  to  the  child  or  children  of  that 
marriage,  or  the  children  of  my  former  marriage,  with  the  excep- 
tion of  such  sums  as  may  come  in  right  of  their  respective  mothers, 
that  fny  said  trustees  will  take  the  whole  of  my  real  and  personal 
property  into  their  consideration,  and  have  an  estimate  made  by 
such  discreet  person  as  they  may  fix  upon :  and  my  will  is,  to 
divide  to  every  child  its  due  share  and  proportion ;  also  taking  first 
into  their  consideration  such  monies  as  the  child  or  children  shall 
have  received  during  my  life  towards  their  advancement  in  the 
world,  either  upon  their  marriage  or  in  any  other  respect ;  and, 
[  'SSI  ]  *provided  it  be  my  son's  wish,  and  my  dear  wife  is  consentive,  to 
purchase  or  otherwise  to  rent  the  house  I  dwell  in,  that  the  said 
trustees  do  in  that  case  cause  a  proper  and  reasonable  value  or  rent 
to  be  made  thereupon,  and  to  make  her  the  first  offer  before  any 
other  person  whatever." 

Upon  the  codicil  the  question  is,  whether  the  testator  intended 
to  dispose  of  the  reversionary  interest  in  his  real  estate,  and  of  his 
personal  estate  after  the  life  interest  before  given,  or  whether,  as 
the  decree  declares,  he  died  intestate  as  to  such  reversionary  interest 
and  personal  estate.  The  first  observation  that  occurs  is,  that  if 
this  be  the  right  construction,  the  codicil  was  wholly  inoperative.  If 
the  children  took  nothing  beyond  what  the  settlement  gave  them, 
the  direction,  as  to  their  bringing  their  portions  and  advancements 
into  hotchpot,  would  be  inoperative ;  and  as  the  mother,  tenant  for 
life  under  the  settlement,  and  the  son  entitled  to  the  reversion  of  the 
house  as  heir,  might  have  disposed  of  it  as  they  might  have  agreed, 
the  authority  given  as  to  the  house  would  have  been  equally  inopera- 
tive ;  whereas,  if  he  intended  to  dispose  of  his  reversionary  interest 
in  his  real  and  personal  estate,  both  directions  were  operative  and 
important ;  but  still  such  intention  must  be  manifested  by  sufficient 
expressions,  and  I  think  there  is  quite  sufficient  for  that  purpose. 

He  directs  his  trustees  to  take  the  whole  of  his  real  and  personal 
property  into  their  consideration,  and  to  have  an  estimate  made : 
**  and  my  will  is  to  divide  to  every  child  its  due  share  and  proportion." 
To  divide  what  ?  his  real  and  personal  property.  **  Its  due  share 
and  proportion"  of  what?  his  real  and  personal  property.  But 
[  ♦682  ]  how  is  the  due  share  and  proportion  of  *each  child  to  be  ascer- 
tained ?  By  reference  to  and  taking  into  account  what  each  child 
might  have  received  under  the  settlement  (except  what  might 
have   come  to  them    in  right   of  their  respective  mothers),    or 
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by  way  of  advancement  from  himself.  As  to  sums  bo  to  be  taken  Hodokikson 
into  the  account,  the  children  would  have  been  absolutely  entitled  ;  babbow. 
they  must,  therefore,  have  been  considered  as  entitled  in  the  same 
degree  to  the  shares  from  which  such  sums  were  to  be  deducted. 
So  the  provision  as  to  the  house  can  only  be  understood  as  an  excep- 
tion from  the  direction  to  divide  the  whole  of  his  real  and  personal 
property.  The  same  observation  applies  to  the  direction  in  the 
second  codicil  as  to  the  tenement  which  he  provided  for  his 
daughters ;  but  with  this  addition,  that  he  adds  that  his  daughters 
were  to  pay  such  consideration  for  it  as  his  trustees  should  think 
right  and  proper  on  the  general  distribution  of  all  his  affairs ;  that 
isy  that  the  value  of  such  tenement  should  be  considered  as  so  much 
received  by  his  daughters  on  account  of  their  shares  of  his  real 
and  personal  estates. 

I  find,  therefore,  a  manifest  intention  to  dispose  of  the  rever- 
sionai-y  interest  in  the  real  and  personal  estates  indicated  by  suffi- 
cient words  and  expressions.  I  must,  therefore,  reverse  the  decree, 
and  declare  that  the  residue  of  the  testator's  real  and  personal 
and  estate  was  disposed  of. 


WHITE  V.  BEIGGS(l). 

(2  Phillips,  583—590 ;  S.  C.  15  Sim.  300;  15  L.  J.  Ch.  182  ;  9  Jur.  1083  ; 
22  Beav.  176,  n.) 

Constmction  of  tbe  words  *' heirs,"  and  *' family,'*  as  applicable  to 
dispositions  of  real  and  personal  estate  respectively. 

A  testator  directed  that  upon  the  death  of  his  wife,  to  whom  he  gave  a 
life  interest  in  all  his  property,  both  real  and  personal,  his  nephew,  whom 
he  named,  should  be  heir  to  all  his  property  not  otherwise  disposed  of;  but 
added,  that,  as  he  had  had  little  intercourse  with  his  nephew,  and  was 
apprehensive  that  his  habits  might  require  some  control,  whatever  portion 
of  the  property  might  be  possessed  by  him  was  to  be  secured  by  the 
executors  for  tbe  benefit  of  his  family :  Held  that  the  real  estate  was  to  be 
settled  on  the  nephew  for  life,  with  remainder  to  his  sons  successively  in 
tail  male,  with  remainder  to  his  daughters  as  tenants  in  common  in  fee  : 
and  the  personal  estate  upon  the  nephew  for  life,  with  remainder  to  all  his 
children  as  joint  tenants,  with  a  proviso  that  in  the  event  of  all  the  children 
d}ing  under  twenty-one,  and,  daughters,  unmariied,  or,  if  sous,  without 
issue,  the  personalty  should  be  held  in  trust  for  the  nephew  absolutely. 

John  Whitb,  by  his  will  dated  the  7th  of  September,  1886,  after 
appointing  executors,  devised  as  follows :  "  I  give  (and  under  this 
>vord  I  mean  to  include  all  lawful  definitions  with  regard  to  the 
diBposal  of  property),  to  my  dear  wife,  if  she  survives  me,  the  full 


1847. 
Nov.  16. 

Shadwell, 
v.-a 

On  Appeal. 

1848. 

Jan.  29. 

Lord 

COTTENUAM, 

L.C. 

[683] 


(1)  Keaij  T.  Bimltov  (1883)  25  Ch.D. 
Ui'I,  64  L.  J.  Ch.  48,  49  L.  T.  631 ;  In 


re  Dowding'%  SettlemetU  Trmts  [1904] 
1  Ch.  441,  73  L.  J.  Ch.  194,  90  L.  T.  82. 
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White  and  entire  use,  for  lier  life,  of  all  my  property  of  every  description, 
Bbiqo^.  both  real  and  personal.  After  the  death  of  my  wife,  ray  nephew 
Charles  Herbert  White,  of  the  Bengal  Cavalry,  son  of  my  deceased 
brother  Charles  White,  to  be  considered  heir  to  all  my  property  not 
otherwise  disposed  of;  but  having  had  little  intercourse  with  him, 
and  being  apprehensive  that  his  habits  require  some  control,  I 
direct  that  whatever  portion .  of  my  property  may  hereafter  be  pos- 
sessed by  him,  shall  be  secured  by  my  executors  for  the  benefit  of 
his  family.  My  whole  estate,  I  repeat,  is  to  be  possessed  and 
enjoyed  by  my  wife  during  her  natural  life.  My  plate,  books,  pic- 
tures, prints,  coins  and  curiosities  of  every  kind,  with  the  furni- 
ture, are  to  be  held  as  appendages  to  my  house  ;  but  consumable 
articles,  viz.  linen,  china,  liquors,  carriages,  horses,  and  the  like, 
are  allotted  entirely  to  my  wife's  use,  and  together  with  her  jewels, 
trinkets,  and  ornaments  may  be  finally  appropriated  as  she  pleases, 
[  ♦584  ]  with  the  sum  of  4,000i.  in  *money.'*  (And  after  some  directions  as 
to  the  4,000/.,  and  other  pecuniary  legacies,  the  will  proceeded 
thus :)  "  After  the  decease  of  my  dear  wife,  my  real  property,  con- 
sisting of  a  house  with  appendages  as  before  stated,  and  the  garden 
in  Doncaster,  the  field  of  four  acres  which  I  purchased  of  Mr. 
Broadhead,  and  the  close  of  seven  and  a  half  acres  which  I  pur- 
chased of  Mrs.  Childers,  I  leave  to  my  nephew  before  mentioned,  and 
his  heirs  and  family.  My  object  in  purchasing  the  first  field  was  to 
guard  against  the  erection  of  houses,  which  would  have  incommoded 
my  own  residence.  I  leave  my  heirs  to  use  their  own  discretion 
regarding  it.  My  object  in  purchasing  Mrs.  Childers'  field  was  to 
effect  an  exchange  with  Mr.  Copley  for  a  small  field  adjoining  my 
garden.  Mr.  Copley  was  an  assenting  party  to  this  purchase ; 
but  the  negotiation  between  us  was  impeded,  and  his  own  power 
interfered  with,  by  an  increase  in  his  family."  (Then,  after  some 
directions  as  to  the  testator's  funeral,  and  other  matters  not 
material  to  be  stated,  the  will  concluded  thus :)  "  My  nephew 
will  further  have  the  benefit  of  my  personal  property  variously 
situated,  and  his  heirs  and  family  after  him.  I  shall  annex  a 
schedule  of  these ;  but  again  urge  upon  my  executors  to  consider  it 
an  indispensable  obligation  to  secure  my  estate  in  the  nature  of  a 
trusteeship  for  the  parties  who  may  be  interested  hereafter." 

The  testator  left  his  widow  and  his  nephew  Charles  H.  White, 
who  was  also  his  heir-at-law,  surviving  him.  And  at  the  time 
when  the  question  in  this  appeal  arose,  the  nephew  had  one  son 
and   several  daughters,   all   of   whom    were   parties  to   the  suit. 
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which    was   instituted    for    the    administration   of   the    testator *s       WurTB 
estate  and  the  execution  of  the  trusts  of  his  will.  nnitia^. 

Upon  the  hearing  of  the  cause  for  further  directions^  before  [  5^5  ] 
the  Vice-Chancellor  of  England,  it  was,  amongst  othLT  things, 
declared,  that,  according  to  the  true  construction  of  the  will,  a 
valid  trust  was  created  for  the  purpose  of  having  a  settlement 
made  of  the  real  estate  and  the  residuary  personal  estate  of  the 
testator,  for  the  benefit  of  the  defendant  Charles  H.  White  and  his 
family,  subject  to  the  life  interest  of  the  widow  therein :  and  it 
was  referred  to  the  Master  to  approve  of  a  settlement  accordingly. 

The  Master  having  accordingly  approved  of  a  sot tl  emeu  fc, 
several  parties  filed  exceptions  to  his  report:  on  the  hparing  of 
w^hich,  and  of  the  cause  for  further  directions,  the  exceptions  were 
overruled  ;  but  it  was  declared,  that,  according  to  the  trut?  con«trnc- 
tion  of  the  will,  the  real  estate  of  the  testator  ought  to  he  vested  in 
trustees  to  the  use  of  the  testator's  widow  and  her  assign. s  for  )ier 
life,  without  impeachment  of  waste,  with  remainder  in  trust  for 
Charles  H.  White  for  life,  without  impeachment  of  waste  ^  %vith 
remainder  in  trust  for  all  and  every  the  children  and  child  of  the 
said  Charles  H.  White,  born  or  to  be  born  as  joint  tenants  in 
fee :  and  that  after  the  decease  of  the  widow  the  residuary  personal 
estate  of  the  testator,  except  the  heir  looms,  ought  to  be  transfc^rred 
by  the  executors  and  vested  in  trustees,  upon  trust  for  Charles  H. 
White,  for  life,  and  after  his  decease,  in  trust  for  the  child  or 
children  of  the  said  Charles  H.  White  born  and  to  be  born  as  joint 
tenants  absolutely :  but  the  trusts,  both  of  the  real  and  personal 
estate,  were  to  be  subject  to  this  proviso,  that,  if  no  child  of  Charles 
H.  White  should  be  living  at  his  death,  the  trustees  should  stand 
seised  of  the  real  estates  in  trust  for  Charles  H.  White,  his  heirs  and 
assigns,  and  should  stand  possessed  of  the  personal  estate  in  trunt 
for  Charles  H.  White,  his  executors,  administrators,  and  assigns. 
And  it  was  referred  *back  to  the  Master  to  review  his  report,  and  [  '586  ] 
to  alter  the  settlement,  having  regard  to  that  declaration. 

Two  appeals  were  presented  against  that  order  :  one  by  the  son 
of  Charles  H.  White,  against  so  much  of  the  declaration  as  related 
to  the  real  estate ;  and  the  other  by  the  younger  children^  as  to 
the  proviso  which  made  the  interest  of  all  the  children  depend 
upon  the  contingency  of  one  of  them  surviving  the  father. 

On  the  hearing  of  the  appeals, 

Mr.  Campbell,  for  the  son,  contended,  that  the  settltmtnt  of 
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White  the  real  estate  ought  to  have  been  on  Charles  H.  White  for  life, 
Brigos.  remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to  his 
daughters  in  tail  general,  with  remainder  to  Charles  H.  White  in 
fee.  He  observed  that  there  were  separate  directions  as  to  the 
settlement  of  the  real  and  personal  estate  respectively,  and  cited 
Chapman's  case  (i),  Coxinden  v.  Clarke  (2),  Wright  v.  Atkyns  (3). 

M7\  Walker,  for  the  daughters  of  Charles  H.  White,  observed, 
that  Wright  v.  Atkyns  was  no  authority  as  Sir  W.  Grant's  decision 
had  been  reversed  by  the  House  of  Lords  (4) ;  and  he  insisted  that, 
in  this  case,  there  were  not  separate  directions  as  to  the  settlement 
of  the  real  and  personal  estates ;  for  that,  taking  the  whole  will 
together,  there  was  a  clear  intention  that  they  should  both  be  dealt 
with  in  the  same  way;  and  he  cited  Barnes  v.  Patch  (6),  Bluck- 
well  V.  Bull  (6),  Woods  v.  Woods  (7),  Pyot  v.  Pyot  (s),  Gwynne  v. 
Muddock  (9). 

[  687  ]  Mr.  Campbell,  in  reply,  observed,  that  in  Barnes  v.  Patch  the 

record  was  not  so  framed  as  to  bring  the  conflicting  interests  into 
opposition  to  each  other,  and  therefore  that  the  decision  was  of  no 
value  as  an  authority. 

1848.        The  Lord  Chancellor: 
Jan^.  j^  ^j^jg  ^^g^  there  are  two  points  which  I  have  to  consider  ;  first, 

whether,  as  to  the  real  estate,  the  Vice-chancellor  was  right  in 
declaring  that  after  the  death  of  the  father  it  was  divisible  amongst 
all  the  children,  or  whether  it  did  not,  in  that  event,  belong  to  the 
eldest  son ;  and,  second,  as  to  both  real  and  personal  estate, 
whether  the  declaration  was  correct  in  making  the  interest  of  the 
children  depend  upon  their  surviving  their  father. 

As  to  the  first,  I  consider  it  as  settled  that  a  gift  to  A.  for  life, 
with  remainder  to  his  family,  would  be  a  gift  of  it  to  the  heir  after 
his  death :  Chapman's  case  (i),  Counden  v.  Clarke  (2),  Wright  v. 
Atkyns  (lo),  Doe  v.  Smith  (u).  This  construction  w^as  probably 
adopted  upon  the  ground  that  the  expression  implied  an  inten- 
tion that,  after  the  particular  estate,  the  property  should  go  and 
descend  according  to  the  rule  of  law ;  but  whether  this  be  so  or 

(1)  Dyer,  333.  (7)  43  R.  R.  214  (1  My.  &  Cr.  401). 

(2)  Hob.  29.  (8)  1  Ves.  Sen.  335. 

(3)  13  R.  R.  199  (17  Ves.  255).        (9)  9  R.  R.  327  (14  Ves.  488). 

(4)  24  R.  R.  3  (T.  &  R.  146).  (10)  13  R.  R.  199  (G.  Cooper,  122). 

(5)  7  R.  R.  127  («  Ves.  604).  (11)  22  R.  R.  19  (5  M.  &  S.  126). 

(6)  44  R.  R.  62  (I  Keen,  176). 
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not  with  respect  to  other  cases,  it  appears  to  me  to  be  clear  that  White 
such  was  the  sense  in  which  the  testator  in  this  case  used  the  bbiggs. 
expression.  He  first  uses  expressions  which,  unexplained,  would 
have  given  the  fee  to  his  nephew ;  afterwards,  however,  he  restricts 
the  gift,  but  not  for  the  purpose  of  diminishing  its  value  or  amount 
beyond  what  was  necessary  *to  guard  against  the  supposed  [  *588  ] 
improvidence  of  the  nephew,  and  to  secure  the  property  to  his 
family ;  and  in  these  subsequent  directions  he  twice  uses  the 
terms  "  heirs  "  or  "  family  "  of  the  nephew.  He  has  in  effect  said 
that  the  nephew  shall  have  the  whole  interest,  but  without  the 
power  of  disinheriting  his  heirs;  which  can  only  be  effected  by 
making  him  tenant  for  life.  The  Vicb-Chancbllor  relies  upon  the 
meaning  of  the  word  "  family  "  as  applied  to  Mr.  Copley.  The 
word  **  family  "  is  flexible,  and  capable  of  different  meanings.  It 
is  in  this  will  used  in  two  different  senses ;  and,  as  we  have  the 
meaning  explained  by  passages  applicable  to  the  same  subject- 
matter  as  that  upon  which  the  question  arises,  it  is,  I  think,  more 
correct  to  adopt  such  explanation,  and  not  to  resort  to  another 
passage  in  which  indeed  the  same  word  is  to  be  found,  but  applic- 
able to  a  subject  totally  distinct ;  the  one  relating  to  the  succession 
to  the  property,  the  other  to  the  number  of  another  person's 
children.  Such  appears  to  have  been  the  Yigb-Ghancbllor's  first 
impression,  as  appears  from  the  report  (i).  I  cannot,  therefore, 
adopt  the  construction  which  gives  the  freehold  estate  to  all  the 
children  of  the  nephew  as  joint  tenants  in  fee ;  but,  following  up 
the  role  of  construction  I  have  adopted — namely,  that  the  testator's 
object  was  that  the  succession  to  his  property  should  be  secured  as 
far  as  possible  in  the  course  prescribed  by  law — and  finding  that 
he  has  directed  his  trustees  to  secure  it  for  the  benefit  of  the 
family,  and  afterwards  "in  the  nature  of  trusteeship  for  the 
parties  who  may  be  interested  hereafter,"  I  must  adopt  the  con- 
fitmction  approved  by  the  Vicb-Chancbllor  in  page  20  of  the 
report,  where  he  says  that  the  testator  intended  the  nephew  and 
tihe  child  or  children  of  his  nephew  to  take,  not  collectively,  but  in 
succession  ;  *and  I  must  therefore  approve  and  confirm  the  report  [  •589  ] 
oi  the  Master,  who,  as  I  understand  it  (for  I  have  not  been 
/cimished  with  the  report)  had  proposed  that  the  property  should 
1>0  settled,  after  the  decease  of  Charles  Herbert  White,  upon  his 
^oTi%  successively  in  tail  male,  with  remainder  to  all  his  daughters 
^0  tenants  in  common  in  fee. 

(1)  See  15  Sim.  p.  20. 
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White  As  to  the  personal  estate,  I  think  the  same  principle  applicable 

Brioqs.  ^^  ^he  words  **  heir  "  or  "  family  "  as  I  have  applied  with  respect 
to  the  real  estate,  as  describing  those  of  his  family  who  would  take 
by  operation  of  law,  if  the  father  should  not  exercise  the  ordinary 
power  of  disposition  which  the  testator  deprived  him  of ;  according 
to  which  principle,  all  the  children  would  take  equally,  and,  for 
the  purpose  of  securing  the  largest  benefit  to  that  class,  would 
take  as  joint  tenants :  and  so  far  I  think  the  decree  right ;  but  I 
cannot  see  the  propriety  or  justice  of  the  proviso  introduced  as  to 
the  personal  as  well  as  to  the  freehold  estates,  that  upon  the  death 
of  all  the  children  before  Charles  Herbert  White  the  whole  was  to 
revert  to  him.  If  the  testator  had  himself  given  no  directions  upon 
this  point,  the  Court  would  most  reluctantly,  if  there  had  been  any 
ambiguity,  have  adopted  a  construction  so  unfavourable  to  the 
children,  under  which  they  might  all  have  married,  and  had 
families  themselves,  and  yet  have  been  deprived  of  the  provision 
under  the  will  by  themselves  dying  in  the  lifetime  of  the  tenant 
for  life.  But  in  this  case  the  testator  has  expressed  a  wish  that 
the  property  should  be  secured  for  the  family.  And  is  this  the 
best  provision  for  that  purpose  ?  or  is  it  not  rather  giving  to  the 
nephew  a  power,  in  a  certain  event,  over  the  property  to  the  pre- 
judice of  the  family,  who,  though  by  death  prevented  from  enjoying 
it  themselves,  may  have  objects  to  effect,  and  duties  to  perform,  for 
[  'sro  ]  which  *the  title  to  this  property,  though  subject  to  the  life  estate 
of  the  nephew,  may  be  most  essential  ?  The  only  proviso  which  I 
think  it  reasonable  to  introduce,  if  the  state  of  the  family  makes 
that  important,  is,  as  suggested  by  the  exception  of  the  younger 
children,  that  the  personal  estate  should  be  held  in  trust  for 
Charles  Herbert  White  upon  the  death  of  all  the  children  under 
twenty-one,  and,  in  the  case  of  daughters,  unmarried,  and,  in  the 
case  of  sons,  without  lawful  issue.  The  joint  tenancy  sufficiently 
provides  for  the  survivorship  between  the  children. 

I  am  aware  that  in  considering  the  word  *'  family  **  as  designating 
heir  to  real  estate,  and  next  of  kin  as  to  personal,  I  am  not 
adopting  an  opinion  attributed  to  Lord  Eldon  by  Sir  George 
Cooper,  in  Wright  v.  Atkyns  (i).  The  object  is  to  discover  and 
carry  into  effect  the  testator's  intention ;  and  for  that  purpose, 
upon  the  principle  I  have  before  explained,  the  word  **  family," 
particularly  when  explained  by  the  word  "  heir,"  is,  I  think,  as 
indicative  of  next  of  kin  in  cases  of  personalty,  as  it  is  of  heir-at-law 
(1)  13  R.  B.  213  (G.  Cooper,  123). 
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in  cases  of  real  estate ;  and  many  decisions  have  given  effect  to 
such  construction.  Why  then  is  not  that  rule  to  prevail  in  this 
case  ?  I  think  the  rule  right  in  principle ;  and  in  carrying  into 
effect  the  testator's  intentions  I  am  therefore  bound  to  follow  it, 
and  disclaim  any  right  or  intention  of  regulating  my  decision  by 
any  supposed  balance  of  fairness,  with  reference  to  other  decisions, 
between  the  claims  of  real  and  personal  representatives, — a  ground 
of  decision  attributed  to  Lord  Eldon  in  the  case  referred  to,  but 
which  I  am  satisfied  he  never  acted  upon  ;  and  any  expression  from 
which  such  a  doctrine  may  have  been  assumed,  could  not  have  been 
seriously  used  by  him. 


WflITU 
V. 

Bbigos. 


NIGHTINGALE  v.   GOULBUEN. 

(2  Phillips,  594—596 ;  S.  C.  5  Hare,  484 ;  17  L.  J.  Ch.  296 ;  12  Jur.  317.) 

[See  71  B.  S.  201  for  a  note  of  the  judgment  on  this  appeal, 
affirming  the  decision  below,  reported  in  5  Hare,  484.] 


The  GEEAT  WESTEEN  EAILWAY  COMPANY  v.  The 
BIEMINGHAM  and  OXFOED  JUNCTION  EAIL- 
WAY COMPANY. 

(2  Phillips,  697—606 ;  S.  C.  6  Bail.  Cas.  241 ;  17  L.  J.  Ch.  243 ;  12  Jur.  23, 106.) 

Where  the  plaintiff's  inability  to  specifically  perform  part  of  a  contract  is 
due  to  the  acts  or  default  of  the  defendant  the  latter  cannot  claim  advan- 
tage of  the  general  rule  which  allows  a  defendant  to  resist  the  partial 
enforcement  in  specie  of  a  contract. 

By  an  agreement  between  three  incorporated  Bail  way  Companies,  A.,  B., 
and  C,  it  was  agreed  that  A.  should  purchase  the  other  two  railways  when 
completed,  and  that,  in  the  meantime,  their  capitals  should  be  amalgamated 
for  the  pui-pose  of  such  completion,  A.  undertaking  to  supply  any  deficiency : 
and  it  was  provided  that  all  the  three  Companies  should  concur  in  applica- 
tions to  Parliament  for  the  necessary  powers  to  carry  the  agreement  into 
effect.  At  the  time  the  agreement  was  entered  into,  B.  had  power,  with 
the  consent  of  three-fifths  of  its  shareholders,  to  sell  its  railway  to  A.,  but 
C,  had  no  such  power,  and  neither  B.  nor  C.  had  any  power  of  amalgama- 
tion. The  agreement  was  duly  ratified  by  three-fifths  of  the  shareholders 
in  each  of  the  three  Companies,  and  C.  subsequently  obtained  an  Act  giving 
it  the  required  powers :  but  before  a  similar  Act  was  obtained  by  B.  a  large 
majority  of  its  shareholders  had  become  adverse  to  the  project,  so  that  no 
such  Act  could  be  obtained ;  and  the  directors  of  that  Company,  with  the 
sanction  of  the  shareholdei's,  were  proceeding  to  construct  and  dispose  of 
their  railway  in  a  manner  inconsistent  with  the  agreement.  A  demurrer  to 
a  bill  filed  by  A.  against  B.  and  its  directors  for  specific  perfoimance  of  the 
agreement,  and  an  injunction,  was  overruled  and  the  injunction  granted ; 
it  being  clear  that,  for  the  completion  of  the  purchase  no  further  Parliamentary 
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powers  were  necessary,  anil  it  being  at  least  doubtful  whether  the 
defendants  could  be  heard  in  this  Court  to  say  that  the  plaintiffs  were  not 
entitled  to  the  performance  of  that  pai-t  of  the  agreement,  merely  because 
there  was  another  part  (viz.  the  provision  for  amalgamation)  which  requiied 
additional  Parliamentary  powers  to  give  effect  to  it,  which  powers  they 
refused  to  apply  for. 

The  Court  will  in  many  cases  interfere  to  preserve  property  in  statu  quo 
daring  the  pendency  of  a  suit  in  which  the  rights  to  it  are  to  be  decided  : 
and  that  without  expressing,  and  often  without  having  the  means  of 
forming,  any  opinion  as  to  such  rights.  And,  in  order  to  support  an 
injunction  for  such  purpose,  it  is  not  necessary  for  the  Court  to  decide  upon 
the  merits  in  favour  of  the  plaintiff.  If,  therefore,  the  bill  states  a  sub- 
stantial question  between  the  parties,  the  title  to  the  injunction  may  bo 
good,  and  yet  the  title  to  the  relief  prayed  may  ultimately  fail. 

This  was  an  appeal  from  an  order  of  the  Vicb-Chancellor  of 
England,  overruling  a  general  demurrer  to  the  bill,  which  prayed 
that  a  certain  agreement  for  the  sale  of  the  Birmingham  and  Oxford 
Eailway  to  the  plaintiffs  might  be  specifically  performed,  and  that 
that  Bailway  Company,  and  its  directors,  who  were  also  defendants, 
might  be  restrained  by  injunction  from  entering  into  any  agreement 
for  the  sale  of  that  railway  to  the  London  and  North  Western 
Eailway  *Company,  or  from  in  any  manner  dealing  with  such  rail- 
way, or  with  the  property  or  effects  thereof,  except  with  the  appro- 
bation of  the  plaintiffs ;  and  from  doing,  or  omitting  to  do,  or  pro- 
curing the  doing  or  omission  of  any  act,  matter,  or  thing,  the  doing 
or  omission  of  which  was  or  might  be  in  breach  or  violation  of,  or 
repugnant  to,  or  inconsistent  with,  the  said  agreement. 

By  the  agreement  in  question,  which  bore  date  the  12th  of 
November,  and  was  entitled,  ''Heads  of  agreement  between  the 
directors  of  the  Great  Western  Eailway  Company,  and  the  directors 
of  the  Birmingham  and  Oxford  and  of  the  Birmingham,  Wolver- 
hampton and  Dudley  Eailway  Companies,  for  the  purchase  of  the 
said  two  lines  by  the  Great  Western  Eailway  Company,"  it  was 
provided,  among  other  things,  that  the  Great  Western  Eailway 
Company  should  purchase  both  the  other  railways,  which  were  only 
partially  completed,  at  a  premium  of  10 J  per  cent.,  payable  on  the 
1st  of  July,  1850,  or,  upon  the  completion  of  the  lines,  whichever 
should  first  happen ;  that  those  two  Companies  and  their  respective 
capitals  should  be  amalgamated,  and  powers  taken  for  the  broad 
gauge  in  addition  to  the  narrow  gauge  thereon,  and  that  an  arrange- 
ment should  be  made  for  blending  the  Great  Western  Board  with 
the  directors  of  the  amalgamated  Companies,  in  such  manner  as  to 
give  the  Great  Western  Company  an  effectual  control  over  their 
expenditure,  it  being  understood  that  any  further  capital  required 
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for  the  completion  of  the  two  lines  beyond  the  aggregate  amount  of    Thb  Grhat 
their  capitals  should  be  provided  by  the  Great  Western  Company.        railway 

The  Birmingham  and  Oxford  Company's  Act  contained  an  express     Company 
authority  to  the  directors,  with  the  consent  of  three-fifths  of  the     Thb  Bir- 
shareholders,  to  sell  that  *railway  to  the  Great  Western  Company,  and  Oxpohd 
But  the  Birmingham  and  Wolverhampton  Company's  Act  contained     kTilway 
no  power  of  sale,  and  neither  of  the  Acts  contained  any  power  of     Company. 
amalgamation  at  all.     But,  by  a  deed  of  covenant  entered  into  on       >-  "     •< 
the  2nd  of  January,  1847,  between  the  Great  Western  Company  of 
the  one  part,  and  the  Birmingham  and  Oxford  Company  on  the 
other  part,  and   which  was  intended  to  be  supplemental  to  the 
agreement  of  the  12th  of  November,  1846,  it  was,  amongst  other 
things,  expressly  agreed,  that  the  Birmingham  and  Oxford  Company 
should  concur  in  the  necessary  application  to  Parliament  in  the 
ensuing  Session  for  powers  to  construct  the  railway  on  the  broad 
gauge  principle,  and  also  for  their  amalgamation  with  the  Birming- 
ham Wolverhampton  and  Dudley  Company,  and  for  the  blending 
of  the  boards  of  directors  in  such  manner  and  for  such  purposes  as  in 
the  former  agreement  mentioned. 

The  bill,  after  stating  these  instruments,  alleged  that  the  agree- 
ment of  November,  1846,  was,  before  the  end  of  that  year,  duly 
ratified  and  confirmed  by  general  meetings  of  the  shareholders  of 
each  of  the  three  Companies,  and  that  the  several  boards  of  directors 
were  authorised  to  take  the  necessary  steps  for  carrying  it  into 
effect.  That  an  Act  was  accordingly  obtained  during  the  ensuing 
Session,  giving  the  required  powers  to  the  Birmingham  Wolverhamp- 
ton and  Dudley  Company,  and  that  a  similar  Act  was  applied  for  by 
the  directors  of  the  Birmingham  and  Oxford  Company ;  but  that, 
in  consequence  of  extensive  purchases  of  shares  in  that  Company  by 
parties  connected  with  the  London  and  North  Western  Company 
in  the  beginning  of  the  year  1847,  a  large  majority  of  the  share- 
holders in  the  Oxford  and  Birmingham  had  become  hostile  to  the 
proposed  sale  to  the  Great  Western,  and  were  desirous  of  selling  or 
leasing  *their  railway  to  the  London  and  North  Western,  so  that  it  L  *600  ] 
had  been  found  impracticable  to  comply  with  the  Standing  Order  of 
the  House  of  Lords,  which  required  the  consent  of  a  majority  of  the 
shareholders  before  such  a  bill  was  brought  in ;  the  consequence  of 
which  was,  that  the  bill  after  passing  the  House  of  Commons,  was 
thrown  out  in  the  House  of  Lords. 

The  bill  then  charged,  that  the  agreement  of  the  12th  of  November 
was  nevertheless  a  valid  and  binding  agreement,  and  that  the 
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The  Grrat    plaintiffs  had,  on  the  faith  of  it,  come  under  heavy  liabilities  to  con- 
Railway     tractors  and  others  for  the  construction  of  the  lines  thereby  agreed 
Company     j^  ^^q  purchased,  and  that  they  had  no  funds  available  for  the  pay- 
Thb  Bir-     ment  of  such  liabilities,  which  were  presently  becoming  due,  except 
AND  OxFOBD  the  calls  which  had  been  made  upon  the  shareholders  in  those  lines, 
Railway     ^^*  which   a  majority  of   the    shareholders   in   the  Oxford  and 
Company.     Birmingham    Company,  including  six  of  the  directors  who   were 
defendants,  refused  to  pay,  threatening  also  to  construct  their  rail- 
way upon  a  principle  different  from  that  contemplated  by  the  agree- 
ment, and  in  such  a  manner  as  would  render  it  of  no  use  to  the 
plaintiffs. 

On  the  hearing  of  the  appeal. 

Sir  F.  Kelly,  Mr.  James  Parker,  Mr,  Bacon,  and  Mr.  Willcock, 
appeared  for  the  appellants  (the  Birmingham  and  Oxford  Railway 
Company). 

Mr.  Bethell,  Mr.  Bolt,  and  Mr.  Stevens,  for  the  respondents 
(the  plaintiffs). 

For  the  appellants  it  was  contended,  1.  That  the  agreement  was 
altogether  invalid,  being,  as  regarded  the  provision  for  amalgama- 
[  **>oi  ]  tion,  one  which  the  directors  *were  not  by  the  Parliamentary  powers 
competent  to  enter  into,  and  which,  therefore,  no  majority  of  the 
shareholders,  however  large,  could  effectually  ratify ;  and  that  it 
was  a  mistake  to  treat  that  provision,  as  the  Vice-Chancbllob  had 
done,  as  if  it  was  not  an  essential  term  in  the  agreement,  but  merely 
a  part  of  the  machinery  for  carrying  it  into  effect ;  for,  while  the 
agreement  provided  that  the  Great  Western  Company  should  make 
good  any  deficiency  in  the  united  capitals  of  the  two  other  Companies 
for  the  completion  of  their  railway,  the  proposed  amalgamation  left 
to  those  Companies  the  benefit  of  any  possible  surplus  of  such 
capital,  in  case  it  should  turn  out  more  than  sufficient  for  the 
purpose ;  so  that  each  of  them  had  a  direct  interest  in  that  term 
of  the  agreement. 

2.  That  even  supposing  the  agreement  not  wholly  invalid,  it  was 
one  which  this  Court  would  not  enforce,  for  if  it  could  not  be  law- 
fully performed  without  the  aid  of  further  Parliamentary  powers, 
how  could  this  Court  answer  for  those  powers  being  eventually 
obtained,  not  having  before  it  the  individuals  whose  consent  was 
necessary  for  that  purpose,  and  who,  it  was  admitted,  had  resolved 
not  to  give  that  consent  ? 


TOL.  Lxxvin.]    1848.    CH.     2  PHILLIPS,  601—603.  £13 

The  Lord  Chancellor:  ThbGrbat 

Western 
The  value  of   the  interests  and  the   amount   of   the   property     Railway 

(^011  PAN  Y 

involved  in  the  litigation  must  explain  the  importance  which  seems  f. 

to  have  been  attached  to  the  discussion  of  this  demurrer ;  for  the     minoham 

case  stated  in  the  bill  does  not  appear  to  me  to  raise  any  difficulty.  ^^J^  Oxford 

The  application  to  it  of  the  familiar  rules  and  practice  of  this  Court     railway 

Company 
show  that  there  is  no  tenable  ground  upon  which  the  demurrer  can        ^^^  ^ 

be  supported.  

In  deciding  upon  a  demurrer,  when  there  are  grounds  for  such       [  602  ] 

decision  independently  of  the  real  question  between  the  parties, 

I  think  it  expedient  to  avoid  as  much  as  possible  expressing  opinions 

upon  such  questions;   and  the  bill  in  this  case  affords  me  the 

opportunity  of  so  doing. 

The  bill  stating  an  agreement  for  sale  to  the  plaintiffs  of  the 

interest  of  the  Birmingham  and  Oxford  Company  in  their  railway, 

and  that  upon  the  faith  of  such  agreement  the  plaintiffs  had  come 

under  liabilities  for  them  in  the  prosecution  of  their  works  to  the 

amount  of  several  hundred  thousand  pounds,  which  sums  were 

payable  from  calls  upon  the  subscribers  to  the  Birmingham  and 

Oxford  Company,  but  that  such  Company  had  attempted  to  recede 

from  such  contract,  and  to  prevent  such  calls  from  being  so  applied, 

and  threatened  and  intended  to  sell  their  railway  to  the  North 

Western  Railway  Company,  prayed  a  specific  performance  of  the 

agreement,  and   that   the   defendants   might  be  restrained   from 

entering  into  any  agreement  for  the  sale  of  their  railway  to  the 

North  Western  Company,  and  from  any  other  act  interfering  with 

the  plaintiffs'  right  under  such  agreement. 

It  is  certain  that  the  Court  will  in  many  cases  interfere  and 

preserve  property  in  statu  quo  during  the  pendency  of  a  suit,  in 

which  the  rights  to  it  are  to  be  decided,  and  that  without  expressing, 

and  often  without  having  the  means  of  forming,  any  opinion  as  to 

such  rights.     It  is  true  that  no  purchaser  pendente  lite  would  gain 

a  title ;  but  it  would  embarrass  the  original  purchaser  in  his  suit 

against  the  vendor,  which  the  Court  prevents  by  its  injunction. 

Such  are  the  cases  Echliffv.  Baldwin  (1),  *Curte8  v.  Lord  Bucking-       [  *603  ] 

ham  (2),  Spiller  v.  Sjnller  (3),  per  Lord  Eedesdale  in  4  Dow,  440.     It 

is  true  that  the  Court  will  not  so  interfere,  if  it  thinks  that  there  is 

no  real  question  between  the  parties ;  but  seeing  that  there  is  a 

substantial  question  to  be  decided,  it  will  preserve  the  property 

(1)  10  R.  K.  178  (16  Ves.  267).  (3)  19  R.  R.  276  (3  Swanst.  556). 

(2)  13  R.  R.  174  (3  V.  &  B.  168). 
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[  ♦604  ] 


until  such  question  can  be  regularly  disposed  of.  In  order  to 
support  an  injunction  for  such  purpose,  it  is  not  necessary  for  the 
Court  to  decide  upon  the  merits  in  favour  of  the  plaintiflF. 

If,  then,  this  bill  states  a  substantial  question  between  the 
parties,  the  title  to  the  injunction  may  be  good,  although  the  title 
to  the  relief  prayed  may  ultimately  fail.  Is,  then,  the  case  stated 
by  the  bill  so  clear  in  favour  of  the  defendants,  and  so  inadequate 
to  support  the  relief  prayed  by  the  bill,  as  to  justify  the  Court  in 
permitting  it  to  be  disposed  of,  and  new  titles  or  interests  to  be 
introduced,  before  any  decision  can  be  obtained  upon  the  case 
so  made  ? 

As  against  the  Birmingham  and  Oxford  Company,  the  short  case 
made  by  the  bill  is,  that  such  Company  having  by  their  Act  power, 
with  the  authority  of  three-fifths  of  the  proprietors  present  at  some 
general  meeting  specially  convened  for  the  purpose,  to  sell  and 
transfer  to  the  Great  Western  Eailway  Company  the  said  railway, 
or  any  part  thereof,  or  any  share  or  interest  therein,  they 
accordingly  entered  into  an  agreement  for  that  purpose  dated  the 
12th  of  November,  1846,  which  was  duly  sanctioned  by  three-fifths 
of  the  proprietors  as  required  :  that  upon  the  faith  of  such  contract, 
the  plaintiffs  had  come  under  large  liabilities  for  the  defendants, 
who  nevertheless  threatened  and  intended  to  sell  their  railway  to 
the  North  Western,  and  to  prevent  calls  being  made  for  the  purpose 
of  discharging  *such  liabilities.  The  demurring  parties  however 
say,  that  although,  if  the  case  were  simply  as  thus  stated,  the 
injunction  prayed  might  be  granted,  yet  that  there  are  upon  this 
bill  circumstances  stated  which  show  that  the  plaintiffs  are  not 
entitled  to  any  such  protection,  for  that  the  agreement  of  12th 
November  was  not  merely  a  contract  between  the  plaintiff  and  the 
Birmingham  and  Oxford  Company,  but  that  the  Wolverhampton 
Company  were  also  parties  to  it,  and  that  it  provided  for  the  sale  of 
both  the  latter  Companies'  railways  to  the  plaintiffs,  and,  moreover, 
that  they  should  be  amalgamated,  and  that  for  the  amalgamation 
and  for  the  sale  of  the  Wolverhampton  railway  to  the  plaintiffs 
there  was  not  any  Parliamentary  authority :  but  the  bill  states  that, 
by  an  Act  which  received  the  Eoyal  assent  on  9th  of  July,  1847,  the 
Wolverhampton  Company  were  authorised  to  carry  the  agreement 
of  12th  of  November  into  effect ;  and  it  is  suflScient  if  a  good  title  be 
obtained  before  the  Master's  report ;  and  as  to  the  amalgamation, 
it  would  seem,  if  that  were  material,  that  the  provisions  for  that 
purpose  as  between  the  two  Companies  were  confined  to  the  period 
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during  which  the  works  were  in  progress,  and  which  were  to  be    thb  Qbkat 

completed   before   the  sale  to  the  plaintiffs,   for  they  would   be     railway 

inapplicable  to  the  state  of  things  after  the  plaintiffs  had  become     Company 

owners  of  all  the  branch  railways ;  and  it  is  to  be  observed  that  the      The  Bib- 

'^  MING  ham 

amalgamation   between  the  two  Companies  had  been  previously  akdOxfobd 

resolved  upon ;  but,  however  that  may  be,  the  agreement  provides     railway 

expressly  that  all  necessary  powers  were  to  be  sought  from  Parlia-     Compamy. 

roent  to  give  effect  to  that  agreement. 

By  the  appeal  I  am  asked  to  treat  this  contract  as  a  nullity,  that 
is,  to  hold  that  all  contracts  which  parties  enter  into  not  having 
themselves  the  power  to  carry  them  into  effect,  and  therefore  agree 
to  apply  to  Parliament  to  give  them  such  power,  are  so  utterly 
void,  that  this  Court  will  not  even  protect  the  property  until  an 
♦opportunity  shall  have  been  afforded  for  an  application  to  Parlia-  T  *605  ] 
ment.  The  effect  of  such  a  decision  would  be  to  nullify  very  many 
family  arrangements  entered  into,  and  many  with  the  sanction  of  ^ 

this  Court,  but  to  give  effect  to  which  the  powers  of  Parliament  are 
indispensable.  It  would  also  nullify  all  contracts  by  projectors  of 
Companies  before  an  Act  was  obtained  ;  but  it  is  now  nearly  twelve 
years  since  in  Edwards  v.  The  Grand  Junction  Railway  Company  (i), 
I  gave  effect  against  the  incorporated  body  to  a  contract  entered 
into  by  the  projectors  of  it  before  the  Act  was  passed,  but  in  con- 
templation of  its  passing,  that  is,  a  contract  which  the  parties  at 
the  time  had  no  power  to  carry  into  effect,  but  proposed  to  do  so 
by  the  authority  of  Parliament ;  and  there  are  now  many  cases  to 
the  same  effect. 

I  am,  therefore,  not  prepared  to  say,  by  allowing  this  demurrer, 
that  a  contract  deliberately  entered  into  and  sanctioned  is  to  be 
treated  as  a  nullity,  because  some  of  its  provisions  may  require  an 
Act  of  Parliament  to  carry  them  into  effect;  for  the  objection 
applies  only  to  some  of  the  provisions  of  the  agreement,  the  sub- 
stance of  which  is  a  sale  by  the  Oxford  Company  of  their  railway,  for 
a  certain  ascertained  consideration,  to  the  Great  Western  Kailway 
Company.  Is  it  certain  that  the  defendants  will  be  enabled  in  this 
Court  to  say  to  the  plaintiffs  you  shall  not  have  the  benefit  of  such 
part  of  the  contract  as  we  can  perform,  because  we  cannot  without 
an  Act  of  Parliament  perform  the  whole,  and  we  decline  to  apply 
to  Parliament  to  give  us  the  necessary  powers  ?  Generally  npeak- 
ing,  a  purchaser  is  entitled  to  all  the  vendor  can  give  to  him  with 
compensation  for  so  much  of  the  subject  agreed  for  as  he  cannot 

(1)  43  B.  B.  265  (1  My.  &  Cr.  650). 
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give  him  :  of  this  Lord  Bolin^broke's  case  (i)  is  a  strong  instance ; 
*for  in  that  case  a  tenant  in  tail  in  remainder,  upon  the  faith  that  the 
tenant  for  life  would  join,  agreed  to  sell  the  fee,  to  which,  the 
tenant  for  life  refusing  to  join,  he  was  found  to  be  unable  to  make 
a  title ;  upon  which  Lord  Thurlow  ordered  him  to  convey  a  base, 
fee  by  levying  a  fine  with  a  covenant  to  suflfer  a  recovery  upon  the 
death  of  the  tenant  for  life :  but  I  am  called  upon  by  this  appeal 
to  hold,  that  the  plaint ififs,  if  they  cannot  obtain  all  they  agreed  to 
purchase,  are  not  to  be  assisted  in  obtaining  any  part,  and  that 
their  contract  is  a  nullity. 

I  abstain  from  observing  upon  many  other  parts  of  the  case 
which  have  been  the  subject  of  argument,  having  sufl&ciently 
explained  the  grounds  upon  which  I  think  that  the  defendants  have 
failed  in  showing  that  the  plaintiffs  have  no  title  to  any  part  of 
the  relief  and  protection  they  ask ;  and  that  this  is  so  clear,  that 
the  Court  ought  not  to  interfere  so  far  as  to  preserve  the  subject 
of  the  contest  until  such  title  can  be  regularly  the  subject  of 
adjudication.     The  appeal  must  be  dismissed  with  costs. 


BLENKINSOPP  v.   BLENKINSOPP. 


1848. 

March  25. 

(2  Phillips,  607—609;  S.  C.  17  L.  J.  Ch.  343 ;  10  Beav.  143,  277 ;  16  L.  J.  Ch 

Lord 
Cottenham, 


88;  llJur.721.) 

L.C.  The  question"  in  the  cause  was,  whether  two  of  the  defendants  had  taken 

[  607  1  ^  conveyance  of  an  estate  from  the  principal  defendant,  with  notice  of  a 

certain  proceeding  in  the  Ecclesiastical  Court,  in  which  the  bill  alleged 
that  they  had  acted  as  his  solicitors.  The  principal  defendant,  by  his 
answer,  denied  that  they  had  acted  as  his  solicitors  in  that  proceeding,  but 
the  two  other  defendants,  by  their  answer,  insisted  on  withholding  the  pro- 
duction of  certain  letters  in  their  possession  as  being  privileged  communi- 
cations between  the  principal  defendant  and  themselves  while  acting  as  his 
solicitor.  On  a  motion  for  production  of  the  documents :  Held  that  the 
plaintiff  was  not  entitled  to  read  the  answer  of  the  principal  defendant  in 
reply  to  that  claim  of  privilege ;  but  the  motion  was  ordered  to  stand  over, 
with  leave  to  the  plaintiffs  to  amend  their  bill  for  the  purpose  of  pointing 
that  defendant's  attention  to  his  relation  to  the  co-defendants  in  reference 
to  the  particular  documents,  and,  upon  his  answer  to  their  amended  bill, 
production  was  ordered. 

Thb  plaintiff,  Mrs.  Blenkinsopp,  having  obtained  a  decree  in  the 
Spiritual  Court  for  alimony,  filed  this  bill  to  give  effect  to  it 
against  certain  estates  of  her  husband,  which  he  had  con- 
veyed, pending  the  suit  in  the  Ecclesiastical  Court,  to  Messrs. 
Fen  wick  and  Trotter  upon  certain  trusts,  the  bill  alleging  that  the 

(1)  1  Sch.  &  Lef.  19,  n.  a. 
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conveyance  had  been  made  with  a  view  to  prevent  the  plaintiff 
from  enforcing  her  decree  by  a  sequestration,  and  that  Fenwick 
and  Trotter  had  taken  it  with  notice  of  the  proceedings  in  the 
Ecclesiastical  Court  from  having  acted  therein  as  the  solicitors 
of  Mr.  Blenkinsopp. 

Mr.  Blenkinsopp,  by  his  answer,  admitted  that  Fenwick  and 
Trotter  had  occasionally  acted  as  his  solicitors  in  other  matters, 
but  denied  that  they  had  so  acted  either  in  the  suit  in  the 
Ecclesiastical  Court  or  in  the  present  suit,  and,  in  answer  to  the 
usual  interrogatory  as  to  papers,  &c.,  he  stated  that  he  had  not  in 
his  custody,  possession,  or  power,  any  documents  relating,  &c. 

Fenwick  and  Trotter,  however,  by  their  answer,  set  forth  a 
schedule  of  letters  and  other  documents  in  their  possession  relating 
&c.,  but  added  that  they  came  into  their  possession  as  the  solicitors 
of  Blenkinsopp,  and  they  submitted  that  they  ought  not  to  be 
compelled  to  produce  them. 

The  plaintiff  then  amended  her  bill  by  introducing  a  charge,, 
which  she  required  Fenwick  and  Trotter  to  answer,  that 
Mr.  Blenkinsopp  repudiated  their  assumed  character  of  his 
solicitors  in  relation  to  these  documents ;  but  Mr.  Blenkinsopp 
was  not  required  to  answer  the  amendment.  And  upon  a  motion 
for  the  production  of  the  documents,  notice  of  which  was  served 
also  on  Mr.  Blenkinsopp,  the  plaintiff's  counsel  proposed  to  read 
Blenkinsopp's  answer  to  the  original  bill  in  reply  to  the  claim  of 
privilege  set  up  by  the  other  defendants.  But  the  Master  of  the 
Bolls  was  of  opinion  that  the  answer  could  not  be  used  for  that 
purpose,  and  he  refused  the  motion  as  against  the  trustees  with 
costs. 

The  plaintiff  now  moved  to  discharge  that  order  and  for 
production  of  the  documents. 

Mr,  Glasse  for  the  motion. 

Mr.  Purvis  for  the  trustees. 

Mr.  Roupell  and  Mr.  Dickenson  for  Mr.  Blenkinsopp. 


Blenkin- 
sopp 

V. 

Blbnkin- 

BOPP. 


[608] 


The  Lord  Chancellor: 

The  Master  of  the  Bolls  cannot  have  meant  to  say  that  if 
one  defendant  says,  '*  I  have  documents  in  my  possession,  but  they 
belong  to  a  co-defendant,"  and  that  co-defendant  either  puts  in  no 
Iknswer,  or  says  that  he  has  nothing  to  do  with  them,  the  Court  is 
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U.K. 


Blbnkin- 

80PP 

r. 
Blbnktn- 

BOPP. 


[  •609  ] 


to  be  baffled  by  that  course  of  proceeding  between  two  defen- 
dants. But  the  defect  of  the  plaintiff's  case  here  is,  that  although 
Blenkinsopp  in  his  answer  repudiates  any  present  connection  with 
the  other  defendants,  there  is  no  repudiation  distinctly  applicable 
to  these  particular  documents.  For  there  was  no  specific  reference 
to  them  in  the  original  *bill,  and  he  has  not  been  required  to 
answer  the  amendment.  Before  I  make  any  order,  I  should  like  to 
know  what  he  says  when  his  attention  is  particularly  directed 
to  these  documents;  and  for  that  purpose,  let  the  motion  stand 
over  that  he  may  have  an  opportunity  of  putting  in  an  answer  to 
the  amendment.  If  he  does  not  answer,  I  shall  know  what  course 
to  pursue. 


Mr.  Blenkinsopp  put  in  a  further  answer,  qualifying  the 
statements  in  his  former  one,  and  claiming  the  benefit  of  the 
privilege ;  but 

The  Lord  Chancesllor,  being  of  opinion,  upon  the  two  answers 
taken  together,  that  he  had  not  established  such  a  connection 
between  himself  and  the  other  defendants  in  relation  to  the 
documents  as  to  entitle  them  to  protection,  made  an  order  for 
their  production,  and  discharged  the  order  of  the  Master  of  thb 
Bolls. 


1848. 
May  4,  5. 

WiGBAM, 

v.-c. 

On  Appeal. 
Lord 

COTTENHAM, 

L.C. 

[613] 


CUELING  V.   FLIGHT. 

(2  PhiUipB,  613—619;  S.  C.  17  L.  J.  Oh.  359;  12  Jur.  423  ;  5  Hare,  242.) 

The  purchaser  of  shares  in  a  Mining  Company  is  not  entitled  to  a  regular 
abstract  of  title  to  the  mines  themselves  as  if  he  were  purchasing  a  share  in 
the  land  in  which  they  are  worked ;  but  he  is  entitled  to  such  evidence  of 
the  constitution  of  the  Company  and  of  the  nature  of  the  title  under  which 
the  mines  are  worked,  as  will  show  that  the  subject-matter  of  the  purchase 
is  what  it  professes  to  be,  and  that  the  proposed  form  of  transfer  to  him  will 
give  him  a  valid  title  to  the  shares. 

Where,  on  a  reference  as  to  title,  the  Master  has  reported  in  favour  of 
the  title,  but,  upon  exceptions,  the  Court  thinks  he  has  done  so  eiToneously 
or  on  insufficient  grounds,  the  course  is  to  give  the  respondent  the  option  of 
a  reference  back  to  the  Master  to  review  his  report. 

The  object  of  this  suit  was  to  compel  specific  performance  of  a 
purchase  by  the  defendant,  at  public  auction,  of  certain  shares  in 
several  Mining  Companies  in  Wales  and  Cornwall. 

The  only  question  upon  the  pleadings  being  as  to  the  title,  that 
question  was  referred  to  the  Master  in  the  usual  way  upon  motion. 
The  Master  reported  in  favour  of  tlie  title;    but  exceptions  were 
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allowed  by  Vice-Chancellor  Wigram,  [whose  decision  is  reported  in  Curling 
6  Hare,  41;  and  at  the  end  of  the  judgment  his  Honour  said  (p.  49):  flight. 
"  I  do  not  now  decide  the  extent  to  which  the  purchaser,  buying  a 
share  in  a  working  mine,  can  compel  the  vendor  to  go  on  making 
a  marketable  title.  All  that  I  decide  is  that  the  vendor  cannot 
simply  refuse  to  give  any  account  of  the  right  of  himself  and  his 
co-adventurers  to  the  mine  shares  in  which  he  has  contracted  to 
sell.     I  decide  nothing  more '']. 

This  was  an  appeal  from  that  decision. 

The  shares  were  described  in  the  particulars  of  sale,  thus : 

One  200th  part  or  shares  in  Bottallack  Tin  and  Copper  Mine 
near  Land's  End,  producing  very  rich  *ores,  which  have  of  late       [  *<>h  ] 
years  returned  a  profit  of  about  12,000Z.  per  annum. 

It  appeared  from  affidavits  made  by  the  auctioneer,  and  by  the 
pursers  and  book-keepers  of  the  different  Mining  Companies  in 
question,  that  all  the  mines  were  worked  upon  what  is  called  the 
cost-book  principle ;  the  names  of  the  shareholders  being  entered 
in  a  book  called  the  cost-book,  with  the  number  of  their  respective 
shares,  according  to  the  amount  of  which  the  profits  and  losses  of 
the  concern  were  at  stated  intervals  apportioned  between  them ; 
and  that  the  only  mode  in  which  shares  in  such  Companies  were 
transferred,  was  by  substituting  the  name  of  the  transferee  for  that 
of  the  transferor  in  the  cost-book,  the  authority  for  such  substitu- 
tion being  in  some  instances  the  deposit  in  the  Company's  office  of 
a  formal  deed  of  assignment,  and  in  others,  merely  a  written  or 
verbal  direction  to  the  purser  or  book-keeper  from  the  transferor, 
and  a  like  verbal  or  written  acceptance  of  the  shares  by  the  trans- 
feree. The  affidavits  further  stated,  that  the  entry  of  a  party's 
name  so  made  was  the  evidence  of  his  title  to  the  shares  set 
opposite  to  it,  and  the  only  evidence  that  it  was  customary  to 
require. 

The  other  evidence  laid  before  the  Master,  consisted  merely  of 
verified  extracts  from  the  several  cost-books,  showing  that  the 
shares  in  question  were  standing  in  the  name  of  the  vendor,  with 
affidavits  by  the  pursers  or  book-keepers  of  the  different  mines, 
that  the  vendor  was  the  actual  owner  of  such  shares.  In  one  or 
two  instances,  verified  copies  were  also  produced  of  the  deeds  of 
transfer  or  other  instruments  which  had  authorized  the  transfer  of 
the  shares  to  the  vendor ;  and  it  had  been  intimated  to  the  pur- 
chaser that  he  might  inspect  the  originals  at  the  office  where  they 
were  deposited  *at  the  vendor's  expense.    It  was  also  in  evidence,  that      [  •ois  ] 
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CnRLivo      the  defendant  had  on  former  occasions  purchased  shares  in  these 
Flight.      mines,   or  in   others  worked   upon  the   same  principle,    without 

obtaining  or  requiring  any  further  or  other  title  than  that  now 

offered. 

Mr.  Wood  and  Mr.  Tillotson,  for  the  appellant,  contended  that 
the  purchaser  had  no  right  to  require  any  title  to  the  mines  them- 
selves :  the  shares,  which  were  alone  the  subject-nfiitter  of  the  sale, 
being  merely  interests  in  the  profits  and  losses  of  trading  partner- 
ships, passing  as  chattels  to  the  personal  representatives  of  the 
owner,  although  the  mines  might  be  worked  under  a  freehold  title : 
that  it  had  been  decided  again  and  again  that  such  shares  were  not 
interests  in  land  either  within  the  Statute  of  Frauds  or  the  Statute 
of  Mortmain :  Forster  v.  Hale  (i),  Bligh  v.  Brent  (2),  Bradley  v. 
Iloldsworth  (3),  Shepherd  v.  Keatley  (4),  Attorney-Oeneral  v.  Giles  {5), 
March  Y.  Attorney-General  (6),  Thompson  v.  Thompson  (7),  Tredwen 
V.  Bourne  (s).  And  they  relied  on  the  notoriety  of  the  custom  in 
reference  to  the  transfer  of  shares  in  mines  of  this  nature,  and  on 
the  fact  that  the  defendant  had  recognised  and  acted  on  that  custom 
in  his  former  purchases. 

They  also  complained  that  the  Yice-Ghancbllob  had  not,  instead 
of  simply  allowing  the  exceptions,  given  the  plaintiff  an  opportunity 
of  making  a  more  complete  title  by  a  reference  back  to  the  Master, 
stating  that  his  Honour  had  laid  it  down  as  the  proper  practice  in 
[  •eie  ]  such  cases,  where  the  original  reference  was  upon  motion  *to  put 
the  party  who  wished  for  a  reference  back,  to  make  a  special  case 
for  it  by  a  new  motion  (9). 

The  Solicitor-General  and  Mr.  Rogers,  for  the  respondent,  did 
not  press  their  claim  to  a  regular  abstract  of  title  to  the  mines,  but 
insisted  that  the  purchaser  was  entitled  to  such  further  information 
respecting  the  nature  of  the  different  undertakings  and  the  con- 
stitution of  the  Companies,  as  might  satisfy  him,  before  he  paid 
his  purchase-money,  that  the  mines  in  which  the  plaintiff  had 
professed  to  sell  shares  really  existed,  and  that  what  he  called 

(1)  4  R.  R.  128  (6  Ves.  308).  (8)  65  R.  R  689  (6  M.  &  W.  461). 

(2)  47  R.  R.  420  (2  Y.  &  0.  268).  (9)  The  reporter  has  been  informed 

(3)  49  R.  R.  670  (3  M.  &  W.  422).  that  the  Vice- Chancellor  was  mis- 

(4)  40  R.  R.  504  (I  Cr.,  M.  &  R.  1 17).  understood  on  this  point,  and  that  he 

(5)  42  R.  R.  268  (5  L.  J.  (N.  S.)  Ch.  never  intended  to  lay  down  the  rule 
44).  of  practice  at  variance  with  that  stated 

(6)  59  11.  R.  550  (5  Beav.  433).  by  the  LoKD  CHANCELLOR. 

(7)  66  R.  R,  109  (1  CoU.  381). 
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shares  were  something  more  than  mere  inscriptions  of  his  name  in      Curliko 
certain  books.  Flight. 

The  Lord  Chancellor:  A/ay 6. 

It  havinf];  been  stated  yesterday  that  the  Vice-Chancellor  Wigram 
had  held  that,  where,  upon  exceptions  to  a  Master's  report,  finding 
that  a  good  title  has  been  shown,  the  Court  is  of  a  different  opinion, 
it  is  not  competent  for  the  Court  to  refer  the  matter  back  to  the 
Master  at  once,  but  that  a  new  application  is  necessary  for  that 
purpose.  I  have  since  spoken  to  other  Judges  of  the  Court,  and  I 
cannot  learn  that  any  such  rule  of  practice  exists.  On  the  contrary, 
I  think  that,  in  a  case  where  the  vendor  is  desirous  of  having  an 
opportunity  of  making  out  a  better  title,  it  is  much  more  correct  to 
deal  with  the  report  iii  the  view,  that  the. Master  has  not  fully 
performed  the  duty  imposed  upon  him;  that  he  has  come  pre- 
maturely to  a  conclusion  in  favour  of  the  title ;  and,  therefore,  to 
send  it  back  to  him  for  further  investigation.  It  seems  to  me  that 
there  is  no  reason  *for  beginning  again,  as  if  the  matter  had  been  [  '^^^  1 
once  concluded  ;  but  that  it  is  much  more  reasonable  to  treat  it  as 
not  concluded,  and  to  put  it  at  once  into  a  train  of  further  enquiry. 
And  I  see  no  reason  why  the  same  practice  should  not  prevail, 
whether  the  original  reference  be  made  on  motion  or  by  decree. 
In  both  cases,  if  the  vendor  wishes  for  an  opportunity  of  making 
a  better  title,  the  Court  should  give  him  the  option  of  doing  so,  and 
only  conclude  the  matter  when  the  vendor  says  he  can  go  no 
further. 

On  Mr.  Wood  proceeding  to  reply. 

The  Lord  Chancellor  said  : 

What  the  defendant  now  asks,  is  not  evidence  of  title  to 
the  mines  considered  as  land.  That  has  been  very  properly 
given  up,  for  the  cases  have  sufficiently  established  that  a 
purchaser  of  shares  in  such  concerns  is  something  very  different 
from  a  purchase  of  the  land,  or  of  a  share  in  the  land  in  which 
they  are  carried  on.  All  the  defendant  now  asks,  is  some 
evidence  to  show,  first,  that  there  is  a  mine ;  and  next,  what  is  the 
nature  of  the  right  or  title  under  which  it  is  worked.  Is  it  really 
meant  to  be  said,  that  nothing  is  necessary  to  be  shown,  but  the 
substitution  of  one  name  for  another  in  a  book  ?  The  book  purports 
to  be  a  register  of  shareholders :  but  shareholders  in  what  ?    That 
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Curling  remains  wholly  unexplained.  It  is  possible  that  the  consent  of 
Flight,  directors  may  be  essential  to  the  validity  of  a  transfer,  and  when 
the  name  of  the  purchaser  has  been  substituted,  he  may  find  out 
that  he  has  got  no  title.  That  may  be  one  consequence  of  not 
giving  him  any  information  as  to  the  constitution  of  the  Company. 
These  may  be  mere  fanciful  objections  to  get  rid  of  the  contract. 
I  do  not  say  they  are  not ;  but  whether  that  be  so  or  not,  the  case 
must  be  decided  upon  general  principles. 

[  618  ]  Mr.  Wood,  in  reply  : 

It  does  not  appear  that  any  deed  or  instrument  regulating  any  of 
the  concerns  exists.  The  defendant  ought  at  least  to  give  some 
affirmative  evidence  of  it  before  he  calls  upon  the  plaintiff  to  prove 
the  negative. 

The  Lord  Chancellor  : 

I  do  not  go  the  length  of  the  Vicb-Chancbllor,  as  to  the  nature 
of  the  interest  to  which  this  contract  refers.  Indeed  it  is  not  now 
contended  that  the  same  title  is  to  be  made  as  if  the  sale  had  been 
of  so  much  land  :  but  the  question  is,  whether  the  vendor  has  done 
all  that  he  ought  to  do  for  the  satisfaction  of  the  purchaser, 
considering  the  nature  of  the  property  sold.  The  extent  of  the 
information  given  varies  with  the  different  mines ;  but  in  none  is  it 
shown  satisfactorily  what  is  the  origin  of  the  plaintiff 's  title.  In 
some  of  the  mines,  it  appears  that  deeds  of  transfer  are  executed 
previously  to  the  entry  of  the  purchaser's  name  in  the  books. 
These  deeds,  however,  are  not  produced,  though  they  are  the 
instruments  under  which  the  vendor  derives  his  own  title.  la 
other  cases  it  is  said,  that  the  entry  of  the  name  in  the  book  is  the 
only  formality,  and  the  plaintiflf's  contention  is,  that  that  is 
conclusive  evidence  of  title ;  in  other  words,  the  officer  of  the 
Company  is  to  have  power  to  create  an  interest,  and  no  evidence  is 
to  be  given  of  the  authority  under  which  he  acted.  It  cannot  be 
said,  that  a  purchaser  is  to  be  satisfied  with  that.  The  efifect  of  the 
different  modes  of  transfer  cannot  be  judged  of  without  knowing 
something  of  the  authority  by  which  they  were  established ;  and 
the  vendor  has  not  given  that  information  which,  for  any  thing  that 
yet  appears,  must  be  presumed  to  be  within  his  reach.  I  give  no 
[  *619  ]  opinion  as  to  the  detail  of  what  *i8  to  be  given :  for  it  would  be 
impossible  to  do  so  without  having  more  information  than  has  yet 
been  afforded.     The  proper  course,  therefore  will  be  to  send  the 
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case  back  to  the  Master.     The  order  will  be — the  Master  having      Curling 
reported  that  a  good  title  to  the  shares  has  been  shown,  and,  the      flight. 
Court  being  of  opinion  that  a  good  title  has  not  been  shown,  refer 
it  back  to  the  Master  to  review  his  report. 


GEOVE  V.   BASTAED.  isis. 

May  G. 
(2  Phniips,  619—623 ;  S.  C.  17  L.  J.  Ch.  351 ;  1  De  G.  M.  &  G.  69 ;  12  Jur.  3S5.)  _!. 

In  a  suit  for  specific  performance  by  a  vendor  whose  title  was  deiived    „  nrR^V^O 
under  a  suspicious  will,  it  appearing  that  the  heir  had  failed  in  an  action  of  is,     •    • 

ejectment,  and  afterwards  in  a  motion  for  a  new  trial,  the  Master  reported     ^^  Appeal, 
in  favour  of  the  title,  and  the  ViCE-CHAJfCELLOR  confirmed  the  report,  and  Ijovii 

decreed  specific  performance  without  requiring  the  plaintiff  to  establish  the   Tottenham, 
will.    But  the  Lord   Chancellor,   on  appeal,   reversed    that   decision,         r  fiiQ  1 
holding  that  it  was  more  consonant  to  the  principles  of  this  Court  that  the         ^         *' 
validity  of  the  will  in  such  a  case  should  be  conclusively  determined,  if 
possible,  between  the  vendor  and  the  heir  than  that  it  should  be  left  to  be 
litigated  between  the  heir  and  the  purchaser  after  the  purchase-money 
should  have  been  paid. 

This  was  a  suit  for  specific  performance.  The  vendors  were 
trustees  for  sale,  under  the  will  of  a  testator,  who,  by  his  will,  which 
was  executed  during  his  last  illness  and  within  a  few  months  before 
his  death,  after  leaving  inconsiderable  legacies  to  his  mother  and 
brothers  and  sisters,  devised  and  bequeathed  the  great  bulk  of  his 
property  to  the  plaintiffs,  upon  certain  trusts,  for  the  benefit  of  the 
solicitor  who  drew  the  will  and  his  two  children,  one  of  whom  was 
the  testator's  godchild. 

The  testator  died  in  1844. 

After  the  plaintiffs  had  contracted  with  the  defendant  for  the  sale 
of  the  property,  the  testator's  heir-at-law  *brought  an  action  of  [  *62o  ] 
ejectment  for  it,  on  the  ground  that  the  will  had  been  obtained 
fraudulently  and  by  undue  influence;  but,  at  the  trial  in  July, 
1846,  a  verdict  was  found  for  the  defendants  (at  law),  and  a 
motion  for  a  new  trial  was,  in  June,  1847,  refused.  In  the  mean 
time,  the  present  suit  had  been  instituted  against  the  purchaser, 
who  had  refused  to  complete,  on  the  ground  of  the  suspicion 
attaching  to  the  will,  and  the  claim  set  up  by  the  heir.  The 
usual  reference  having  been  made  as  to  title,  the  Master,  by  his 
report,  dated  the  16th  of  June,  1847,  found  that  a  good  title 
to  the  property  had  been  shown  before  the  filing  of  the  bill, 
and  exceptions  to  that  report  were  overruled  by  Vice-Chancellor 
Knioht  Bruce,  and  a  decree  pronounced  for  specific  performance 
with  costs. 
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Grove  On  an  appeal  by  the  defendant  from  that  declBion, 

«. 

Mr.  Purvis  and  Mr.  Willcock,  for  the  appellant,  contended  that 

the  will  was  of  too  suspicious  a  character  to  justify  the  Court  in 

forcing  upon  a  purchaser  a   title  derived  under  it,   Raworth  v. 

Marriott  (i)  ;  observing,  that,  although  the  heir  had  failed  in  his 

first  attempt  to  impeach  it,  he  might  bring  another  ejectment  in 

which  he  might  be  more  successful.     *     *     ♦ 

[  621  ]  In  answer  to  an  enquiry  from  the  Lord  Chancellor,  whether  the 

defendant  was  willing  to  wait  until   the  plaintiffs  should   have 

established  the  will,  they  said  that  he  was,  and  that  they  had  asked 

for  that  security  to  their  title  in  the  Court  below,  but  that  it  had 

been  refused. 

Mr.  Malins  and  Mr.  Rasch,  for  the  plaintiff,  contended,  that, 
after  what  had  taken  place  at  law,  the  mere  suggestion  that  the 
heir  might  renew  his  attempt,  formed  no  valid  ground  of  objection 
to  the  title:  M* Queen  v.  Farquhar  (2),  Oshaldiston  v.  Askew  (3), 
Green  v.  Pvlsford  (4).     *     *     * 

The  Lord  Chancellor  : 

It  is  always  a  painful  duty  for  the  Court  to  have  to  decide  on  a 
title  in  the  absence  of  the  party  interested  in  disputing  it. 
Generally  the  Court  has  no  means  of  escaping  from  that  duty ; 
and  in  such  cases  it  must  take  upon  itself  to  form  an  opinion 
whether  the  objection  suggested  is  of  a  sufficiently  serious  nature 
to  render  it  inequitable  to  force  the  title  upon  a  jmrchaser  in  the 
face  of  it;  and  the  question  is  always,  what  is  the  value  of  the 
objection.  I  fully  concur  in  the  decisions  which  have  been  referred 
to.  In  both  the  same  difficulty  arose,  and  in  both  the  Court  had 
no  means  of  concluding  the  party,  by  whom  it  was  suggested  that 
a  claim  had  been  or  might  be  made. 

The  Courts  in  this  country  have  not  the  power  which  the  Coui'ts 
[  *622  ]  in  Scotland  have,  of  settling  such  questions  *by  declarator ;  but  in 
this  particular  instance  this  Court  has  in  effect  the  power  of  a 
Scotch  declarator,  for  it  has  the  power  of  bringing  the  question 
raised  by  the  third  party  to  the  test.  I  have  here  a  will  prepared 
by  a  solicitor,  taking  benefits  under  it  to  himself  and  his  children, 
to  the  exclusion  of  the  testator's  own  family.  That  may  be  quite 
right,  though  it  is  impossible  not  to  regard  such  a  transaction  with 

(1)  36  R.  K.  406  (1  My.  &  K.  643).  (3)  25  E.  R.  21  (1  Eusa.  160). 

(2)  8  R.  R.  212  (11  Ves.  467).  (4)  50  R.  R.  102  (2  Beav.  70). 
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Bome  degree  of  suspicion.  The  declaration  of  the  party  has  been  Grove 
referred  to  for  the  purpose  of  removing  that  suspicion ;  but  I  think  bastard. 
the  declaration  makes  the  matter  worse  than  before.  At  all 
events,  the  heir-at-law  insisted  that  the  will  was  one  which  ought 
not  to  stand,  and  brought  an  ejectment.  The  Master  states  the 
action,  that  the  heir  failed,  and  that  a  motion  for  a  new  trial 
had  been  refused.  That  undoubtedly  raises  a  strong  presumption 
against  the  heir,  and  the  Master  accordingly  finds  that  a  good 
title  had  been  shown.  If  there  were  no  other  means  of  disposing 
of  the  case,  and  I  was  obliged  to  say  whether,  under  these 
circumstances,  the  objection  ought  to  prevail,  I  should  feel 
considerable  hesitation  in  saying  that  it  should  not.  In  Green  v. 
Pulsford  there  was  only  a  claim,  not  followed  up  by  any  act,  and 
without  any  fact  being  stated  as  a  foundation  for  it;  and  the 
Master  of  the  Bolls  says,  "  I  cannot  think  this  of  itself  sufficient 
to  entitle  the  plaintiff  to  say  the  title  is  not  a  good  one,  or  that 
the  agreement  ought  not  to  be  specifically  formed.  If,  however," 
he  proceeds,  "it  were  possible  to  institute  any  enquiry  as  to  the 
facts  which  took  place,  I  think  it  ought  to  be  done  for  the  satis- 
faction of  the  purchaser,  but  I  do  not  see  how  that  can  be."  That 
is  an  authority,  that  if  there  are  means  of  bringing  the  objection 
to  a  test,  the  Court  will  do  so  before  it  compels  the  purchaser  to 
take  the  title.  Li  this  case  I  have  the  means,  by  requiring  the 
vendor  to  file  a  bill  to  establish  the  will  against  the  heir.  In  that 
way  the  *que8tion  will  be  speedily  and  conclusively  determined.  [  *623  ] 
If,  as  soon  as  the  bill  is  filed,  the  heir  puts  in  an  answer 
abandoning  his  claim,  the  cloud  will  be  removed  at  once,  and  the 
question  set  at  rest  for  ever.  If,  on  the  other  hand,  he  insists  on 
an  issue,  it  is  much  more  in  accordance  with  the  practice  of  this 
Court  that  that  question  should  be  tried  between  the  heir  and  the 
devisee  than  between  the  heir  and  the  purchaser,  after  he  has 
paid  his  purchase-money.  Let  the  cause,  therefore,  stand  over  for 
that  purpose,  with  liberty  to  apply. 
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1848.  EDWAKDS  V.   8AL0WAY. 

Jv«^16.  (2  PhiUips,  625—628;  S.  C.  12  Jur.  487 ;  affg.  2  De  G.  &  Sm.  248;  S.  C. 

[  6^5  J  17  L.  J.  Ch.  329.) 

Under  a  gift  of  residue  to  the  testator's  wife  for  life  to  her  separate  use, 
with  an  absolute  power  of  appointing  the  principal  by  deed  or  will,  and  a 
gift,  in  default  of  appointment,  to  her  next  of  kin  as  in  case  of  intestacy : 
Held,  that  the  gift  of  the  princl)^  had  not  lapsed  by  the  death  of  the  wife 
in  the  testator's  lifetime,  but  that  her  next  of  kin,  according  to  the  statute, 
were  entitled  to  the  benefit  of  it. 

Ebbnbzbr  Saloway,  by  his  will,  dated  the  4th  of  December, 
1887,  after  bequeathing  several  legacies,  gave  the  residue  and 
remainder  of  his  real  and  personal  estate  to  two  trustees  whom  he 
named,  in  trust  to  invest  the  same,  and  to  pay  the  income  to  his 
wife  Martha,  during  her  natural  life,  with  a  declaration  that  her 
receipts  alone  should  be  good  discharges  to  the  trustees  for  such 
income  ;  and  that  the  same  should  not  be  subject,  or  liable  to  the 
contracts,  debts  or  engagements  of  any  future  husband  she  might 
marry ;  and  from  and  after  the  death  of  his  said  wife,  then  as  to 
one  moiety  of  such  residue  upon  trust  for  such  person  or  persons, 
and  in  such  manner  and  form,  as  his  said  wife  should  by  deed  or  will 
appoint ;  and  in  default  of  such  appointment,  he  directed  that  the 
same  should  be  received  and  enjoyed  by,  and  he  thereby  gave  the 
same  unto,  between,  and  amongst  her  next  of  kin,  as  in  case  of 
distribution  of  intestate*s  effects.  And  after  disposing  of  the  other 
moiety  of  the  residue  to  other  persons,  he  appointed  his  wife  sole 
executrix  of  his  will. 
[  626  ]  The  testator's  wife  died  in  the  year  1889,  in  his  lifetime ;  and,  on 

his  death  in  the  year  1846,  his  two  brothers  took  out  administration, 
with  the  will  annexed,  to  his  estate. 

The  suit  was  instituted  by  some  of  the  next  of  kin  of  the  wife, 
for  payment  of  a  moiety  of  the  residue  under  the  above-mentioned 
clause  in  the  will. 

The  defendants,  the  administrators,  put  in  a  general  demurrer 
to  the  bill,  insisting  that  that  moiety  had  lapsed.  The  demurrer 
having  been  overruled  by  Vice-Chancellor  Knight  Bbuob, 

The  defendants  appealed  from  that  decision. 

Mr.  Humphry  and  Mr.  Craig,  for  the  appellants,  contended 
that  the  paramount  object  of  the  testator  in  the  gift  in  question, 
evidently  was  to  benefit  his  wife,  and  that  his  only  motive  for 
qualifying  the  gift  as  he  had  done,  was  to  secure  to  her  the  enjoy- 
ment of  it,  in  the  event,  which  he  anticipated,  of  her  contracting  a 
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second  marriage;  that  it  was  unreasonable  to  suppose  that  his     Edwards 
wife's  next  of  kin  being  an  unascertained  class,  were  themselves     balowat. 
objects  of  his  bounty,  or  that  he  could  have  intended  them  to  take 
any  thing  but  what  his  wife  should  have  the  power  to  deprive  them 
of   by  an  appointment.      They    relied  on   Baker  v.  Hanbm^Xi), 
decided   by  Sir  John  Leach,  V.-C,  and  affirmed  on  appeal  by 
Lord  Lyndhurst,  and  which  they  contended  was  of  higher  autho- 
rity than  the  conflicting  decision  of  Sir  J.  Lbach,  M.  B.  in  the 
subsequent  case  of  Hardivick  v.  Thurston  (2).    Calthorp  v.  *Gough  (3),       [  *627  ] 
and  Chatteris  v.  Young  (4),  were  also  referred  to. 

Mr.  Swanston  and  Mr.  Chaiidless,  appeared  for  the  respondents, 
but 

The  Lord  Chancellor,  without  hearing  them,  said : 

Nothing  can  be  more  clearly  established  than  that  legatees, 
described  as  the  next  of  kin  of  another  person,  are  of  a  descrip- 
tion under  which  parties  may  take  the  benefit  of  a  bequest,  and  the 
question  here  is,  whether  parties  so  described  are  to  be  deprived  of 
what  is  expressly  given  to  them  by  that  description,  simply  upon  a 
speculation  that  if  the  testator  had  foreseen  the  event  which  has 
happened,  he  would  not  have  made  such  a  disposition.  Such  a 
proposition  is  contrary  to  all  principle.  It  is  in  vain  to  speculate 
on  what  a  testator  might  or  might  not  have  done  or  intended  in  a 
different  state  of  circumstances,  from  that  which  he  in  fact  con- 
templated. That  would  be  quite  arbitrary  and  full  of  danger. 
Tiie  only  safe  way  of  determining  what  a  testator  intended,  is  to 
look  at  what  he  has  said.  It  may  be  that  in  the  present  case  the 
disposition  in  favour  of  the  next  of  kin  of  the  wife,  was  intro- 
duced only  for  the  purpose  which  has  been  suggested,  and  that  the 
testator  would  not  have  thought  fit  to  provide  for  those  individuals 
if  he  had  foreseen  that  his  wife  would  not  live  to  take  the  benefit 
of  his  bequest  to  herself ;  but  whatever  may  have  been  the  motive 
for  the  gift,  the  gift  and  the  motives  for  the  gift  are  different 
things,  and  the  gift  itself  is  there.  And  even  with  reference  to  the 
motive,  it  may  be  observed  that  the  gift  to  the  next  of  kin  was  not 
necessary  to  the  purpose  of  protecting  the  interest  of  his  wife,  for 
by  giving  her  a  general  power  ^of  appointment  in  addition  to  a  life  [  *»28  ] 
interest,  he  had  given  her  the  absolute  control  over  the  fund.    The 

(1)  27  B.  B.  85  (3  Buss.  340).  (4)  26  B.  B.  44  (6  Madd.   30;    2 

(2)  28  B.  B.  130  (4  Bnas.  380).  Buss.  183). 

(3)  3  Br.  C.  0.  395,  n. 
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V, 

Saloway. 


gift  to  her  next  of  Idn  in  default  of  appointment,  stands  therefore 
as  a  distinct  substantive  disposition  in  the  will,  and  I  can  find  no 
principle  for  taking  that  gift  away  upon  a  speculation  of  what  the 
testator  might  have  done  under  different  circumstances. 

The  conflict  of  the  authorities  which  have  been  cited,  enables 
me  to  dispose  of  the  case  as  I  should  have  done  in  the  absence  of 
any  authority,  and  in  that  conflict  I  have  no  hesitation  in  pre- 
ferring the  later  decision  to  the  earlier  one.  But  in  such  a  state  of 
the  authorities,  I  cannot  say  that  a  party  coming  in  a  representa- 
tive character  was  wrong  in  appealing  to  this  Court.  I  shall 
therefore  dismiss  the  appeal  without  costs,  and  the  costs  of  both 
hearings  will  be  costs  in  the  cause. 


1847. 
Nov,  13,  16. 

Shadwell, 
V.-C. 

On  AppeaL 

1848. 

Jan,  29. 

Lord 

Gotten  HAM, 

L.C. 

[  635  ] 


WARE  V.  ROWLAND  (i). 

(2  Phillips,  635—640;  S.  C.  17  L.  J.  Ch.  147 ;  12  Jur.  165;  afPg.  15  Sim.  587.) 

A  testator  directed  his  executors  to  set  apart  a  sum  of  stock  to  answer  an 
annuity  of  600/.  to  l>e  paid  to  his  daughter  Anna  Mafia  (who  was  then  his 
only  surviving  child)  for  her  life,  and  on  her  death  to  divide  the  principal 
among  her  children,  if  she  should  leave  any,  on  their  respectively  attaining 
the  age  of  twenty-four ;  if  no  child,  or  none  who  should  attain  that  age,  to 
pay  thereout  two  small  legacies,  **and  all  the  rest  and  residue  of  the  said 
principal  fund  he  gave  and  bequeathed  to  and  amongst  his  heirs-at-law, 
share  and  share  alike :  "  and  in  a  subsequent  part  of  his  will  he  api>ointed 
his  said  daughter  by  name  his  general  residuary  legatee :  Held,  neverthe- 
less, that  as  sole  heiress-at-law  and  next  of  kin  of  the  testator  at  the  time 
of  his  death,  she,  and  not  his  heir-at-law  or  next  of  kin  at  the  time  of  her 
death,  was  entitled,  under  the  ultimate  gift,  to  the  fund  set  apart  to  answer 
the  annuity. 

Philip  Slater,  by  his  will  dated  the  18th  of  July,  1806,  directed 
his  executors  to  purchase,  in  the  8  per  cent.  Reduced  Annuities, 
the  sum  of  600Z.  a  year,  upon  trust  to  permit  his  wife  to  receive 
the  said  annuity  for  her  life,  and  after  her  death  in  trust  for  his 
daughter  Anna  Maria  Slater ;  and  after  her  death,  to  distribute  the 
principal  amongst  the  children  of  his  said  daughter,  at  their 
respective  ages  of  twenty-four  years,  with  maintenance  in  the 
meantime ;  after  which  the  will  proceeded  as  follows :  "  If  at  the 
death  of  my  said  daughter  she  should  leave  no  child  or  children 
living,  or  in  the  event  of  such  child  or  children  dying  under  twenty- 
four,  then  I  direct  my  trustees  to  sell  the  said  principal  fund,  and 
to  pay  thereout  to  my  son-in-law  J.  G.  Christian,  and  my  gitindsoii 
G.  T.  Rowland  500Z.  each,  if  they  should  severally  be  alive  at  that 


(1)  In  re  Steeven'i  TrusU  (1872)  L.  R,  15  Eq.  110. 
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time;  and  all  the  rest  and  residue  of  the  said  principal  fund,  with        warb 
the  interest  and  dividends,  I  give  and  bequeath  to  and  amongst  my     Rowland. 
heirs-at-law,  share  and  share  alike."     In  a  subsequent  passage  of 
the  will  the  testator  gave  the  residue  of  his  property  to  his  daughter 
Anna  Maria  Slater  by  name. 

Anna  Maria  Slater  was  the  only  surviving  child  of  the  testator 
at  the  date  of  his  will,  and  she  was  also  his  *sole  heiress-at-law,  [  •636  ] 
and  next  of  kin  at  the  time  of  his  death.  Upon  her  death,  in  the 
year  1844,  without  having  married,  the  heirs-at-law  of  the  testator 
were  Philip  Slater  Fall  and  Isaac  Hodgson  Wilson,  two  of  his 
great-nephews,  grand-children  of  his  two  sisters ;  and  his  next  of 
kin  at  the  same  time  was  Jemima  Brune,  a  daughter  of  one  of 
those  sisters. 

On  the  death  of  Anna  Maria  Slater,  the  principal  fund  set  apart 
to  answer  the  annuities,  consisting  of  about  20,000/.  stock,  was 
contested  between  three  parties,  the  personal  representative  of 
Anna  Maria,  as  the  sole  heiress-at-law  and  next  of  kin  of  the 
testator  at  the  time  of  his  death ;  Fall  and  Wilson,  as  his  coheirs- 
at-law  at  the  death  of  Anna  Maria ;  and  Jemima  Brune,  as  his  sole 
next  of  kin  at  the  same  period. 

The  Vicb-Chancellob  of  England  having  decided  in  favour  of 
the  first,  the  other  two  parties  presented  separate  appeals,  which 
came  on  to  be  argued  together. 

Mr.  Humphrey  and  Mr.  Bates,  for  Jemima  Brune. 

Mr.  Holt  and  Mr.  Bazalgette,  for  Fall  and  W^ilson. 

Mr.  Bethell,  Mr.  Js.  Parker,  and  Mr.  Hetherinf/ton,  in  support 
of  the  decree. 

The  Lord  Chancellor:  ms. 

Jan,  29, 

If  Hollowayy.  HoUoway  (i)  lays  down  the  rule  correctly,  there  can         

be  no  doubt  of  its  governing  this  case.  In  that  case,  as  in  this,  the 
testator  had  a  daughter,  to  whom  he  gave  the  interest,  for  life,  of  a 
sum  of  money  *which  he  directed  should  be  taken  out  of  his  [  •t»37  ] 
general  estate  and  invested.  In  that  case,  as  in  this,  after  the 
daughter's  death,  her  children,  if  any  should  be  living  at  the  time 
of  her  death,  were  to  have  the  fund,  and  if  she  left  no  children, 
part  of  the  fund  in  HoUoway  v.  HoUoway  was  to  be  held  in  trust 
for  the  personal  representatives  of  the  daughter ;  and  the  remainder 
of  the  fund  in  trust  for  such  person  or  persons  as  should  be  the 
(1)  5  E.  B.  81  (5  Ve«.  399). 
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Wabb  testator's  heir  or  heirs-at-law.  In  the  present  case,  in  the  event  of 
Rowland,  the  daughter  not  leaving  children  the  trustees  were  then,  that  is  in 
that  event,  to  sell  the  trust-monies,  and  to  pay  thereout  to  two 
other  persons  a  certain  part,  if  they  should  be  severally  living  at 
that  time ;  and  then  follow  these  words:  "All  the  rest  and  residue 
of  the  said  principal  trust-monies,  with  the  interest,  increase,  and 
dividends,  I  give  and  b^ueath  to  and  amongst  my  heirs-at-law, 
share  and  share  alike;"  and  in  a  subsequent  part  of  his  will,  he 
gave  all  the  residue  of  his  property  to  his  daughter  by  name. 

In  both  cases  the  word  **then"  is  to  be  found;  but  in  both  it 
refers  to  the  event  and  not  to  the  time.  In  Holloivay  v.  Holloway, 
the  part  of  the  fund  to  be  separated  from  the  rest  was,  in  the  event 
of  the  daughter  not  leaving  children,  to  be  her's  absolutely ;  and 
the  gift  to  the  heirs  is  of  the  remainder  of  the  fund :  whereas,  in 
the  present  case,  if  the  persons  to  whom  part  of  the  fund  was  given 
did  not  survive  the  daughter,  the  gift  to  them  was  not  to  take 
effect ;  in  which  case,  therefore,  such  part  continued  a  constituent 
part  of  the  fund,  and  would  pass  with  it  to  the  heirs.  In  Holloway 
V.  Holloway  the  trust  for  the  heirs  is,  "  for  such  person  or  persons 
as  shall  be  my  heir  or  heirs-at-law,"  there  being,  at  the  testator's 
death,  three  daughters  his  coheirs-at-law  and  next  of  kin ;  and  the 
word  "  shall "  seemed  to  describe  persons  who  should  be  found  to 
[  *^^^  ]  be  heirs  at  a  future  *time.  In  this  case,  there  being  but  one  heir 
and  next  of  kin,  the  testator  gives  "  to  his  heirs-at-law  share  and 
share  alike."  He  uses  the  plural,  although  there  was  but  one :  in 
Holloway  v.  Holloway  he  uses  the  singular,  although  there  were 
three  heirs.  In  Holloway  v.  Holloway  the  testator  describes  the 
duty  of  the  trustees  to  arise  upon  the  death  of  the  daughter  without 
issue.  In  the  present  case,  after  prescribing  their  duty  as  to  the 
portion  of  the  fund  to  be  separated  and  paid  to  other  persons,  he 
makes  a  new  and  distinct  gift  to  the  heirs:  "All  the  rest  and 
residue  of  the  said  trust-monies  I  give  and  bequeath  amongst  my 
heirs-at-law,  share  and  share  alike."  Having  in  view  a  provision 
for  certain  persons  not  to  be  permanent  except  in  particular  events, 
he  no  longer  declares  any  trust  of  the  fund  so  appropriated,  but,  in 
effect,  lets  it  fall  into  the  residue  of  his  estate  by  giving  the  fund 
subject  to  such  prior  gift  to  "  his  heirs,"  who,  being  his  daughter, 
was  his  general  residuary  legatee. 

In  all  the  particulars  in  which  the  two  cases  differ,  the  differences 
are  in  favour  of  the  claim  of  the  future  heir  in  Holloway  v.  Holloway; 
but  Lord  Alvanley,  acting  upon  the  authority  of  many  earlier 
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cases,  held  that  the  heirs  at  the  death  were  the  parties  described.       wabb 

Such,  he  said,  was  the  intendment  of  the  law,  and  such  must  be     Rowland. 

understood  to  be  the  meaning  of  the  words,  unless  by  the  context 

or  express  words  they  plainly  appear  to  be  intended  otherwise, 

of  which  he  did  not  find  sufficient  proof  in  that  will.     But  if 

Lord  Alvanley  could  not  find  such  proof  in  that  case,  I  certainly 

cannot  find  it  in  this,  thinking,  as  I  do,  that  there  was  much  more 

of  evidence  tending  to  that  proof  in  that  case  than  there  is  in  this. 

There  is,  indeed,  nothing  of  such  tendency  in  this  case,  except  the 

description  of  heir  in  the  plural.     I  have  already  observed,  that 

there  was  a  similar  inadaptation  of  the  ^expressions  used  to  the       [  *^^^  ] 

state  of  the  family  in  Holloway  v.  Hollotoay,  but  in  the  present 

case  there  is,  I  think,  a  very  obvious   solution  of  the  apparent 

inconsistencies. 

Suppose  a  testator,  after  making  all  such  provisions  as  he  was 
anxious  about,  finds  that  in  certain  events  all  these  provisions 
might  fail,  and  having  no  other  object  in  view,  might  naturally 
wish  that  the  law,  with  respect  to  the  disposition  of  his  property, 
should  take  its  course.  If  he  so  expressed  his  wish,  his  heir  or 
next  of  kin  woul^  take  in  the  event  of  the  provisions  failing ;  but 
as  that  might  not  take  place  until  some  distant  period,  it  would  be 
uncertain  who  would,  at  such  time,  stand  in  the  place  of  such 
heirs ;  and  the  testator  might  therefore  very  naturally  express  such 
wish  in  the  terms  used  in  this  will ;  and  it  is  not  at  all  inconsistent 
with  such  an  expression  as  to  a  future  and  contingent  interest,  that 
he  should  give  the  residue  of  his  property,  being  a  direct  gift,  to 
his  daughter  by  name;  or  he  might  have  contemplated  the 
possibility  of  his  daughter's  death  in  his  own  lifetime. 

Since  Holloway  v.  HoUouay  several  cases  have  occurred,  and 
particularly  Jones  v.  Colbeck  (i),  and  Miller  v.  Eaton  (2),  which,  it 
might  have  been  supposed,  would  have  received  a  decision  different 
from  that  which  Sir  W.  Grant  pronounced  upon  the  authority  of 
IloUoway  v.  Holloway ;  but  in  none  of  those  cases  do  I  find  any 
disapprobation  expressed  at  that  decision,  or  any  intention  enter- 
tained of  overruling  it ;  but  in  all,  distinctions  are  taken,  which, 
whether  tenable  or  not,  leave  that  authority  untouched:  yet  in 
none  of  these  is  the  claim  of  the  heir  at  the  death  supported  by 
circumstances  so  strong  as  are  to  be  found  in  the  present  case. 

There  is,  I  think,  no  ground  for  the  claim  of  the  heir  or  next  of       f 
kin  to  the  exclusion  of  the  daughter ;  and  she  filling  the  characters 
(I)  6  B.  B.  207  (8  Vee,  38).  (2)  14  B.  B.  259  (G.  Cooper,  272). 
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Wars       both  of  heir  and  next  of  kin,  no  question  arises  as  to  whether  she 
Rowland.     *ook  the  fund  in  the  one  character  or  in  the  other;  I  therefore 
think  the  decree  right,  and  that  the  appeals  must  be  dismissed 
with  costs. 


1846. 
Dec.  11,  14. 

Shadwbll, 
V.-C. 

On  Appeal. 

1848. 

Jan.  27. 

.   Lord 

COTTENHAM, 

L.C. 
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KIRK    V.    The    GUARDIANS    of    the    POOR   op  the 
BROMLEY  UNION  (1). 

(2  Phillips,  640—649;  S.  0.  17  L.  J.  Cli,  127  ;  12  Jui-.  85.) 

A  builder  agreed,  by  a  wi-itten  contract  tinder  seal,  with  a  board  of 
guardians,  to  build  a  workhouse  according  to  a  certain  plan  for  a  certain 
sum :  and  any  deviations  from  the  plan,  which  the  board  or  their  architect 
might  order  in  the  course  of  the  work,  were  to  be  valued  in  a  particular 
manner,  and  the  value  added  to  or  deducted  from  the  stipulated  price,  as 
the  case  might  be ;  but  it  was  expressly  provided  that  no  allowance  was  to 
be  made  to  the  builder  for  addititional  work,  unless  the  same  should  be 
ordered  in  writing.  After  the  builder  had  been  paid  for  all  the  work  done 
pursuant  to  the  written  agreement,  he  filed  a  bill  against  the  board,  alleging 
that  much  additional  work  had  been  done  with  the  knowledge  and  sanction 
of  the  board,  and  on  the  faith  of  an  assurance  from  their  agent  that  no 
written  order  for  it  was  necessary,  and  praying  an  account  and  payment  of 
what  was  due  in  respect  of  such  work.  On  a  general  demurrer  to  the  bill : 
Held,  first,  that  the  subject-matter  of  the  claim  was  not  of  itself  within  the 
jurisdiction  of  this  Court;  and,  secondly,  that  the  alleged  fraud  on  the  part 
of  the  board,  in  taking  advantage  of  the  want  of  a  written  order  to  avoid 
paying  for  work  which  they  had  sanctioned,  would  not  give  the  Court  juris- 
diction, and  that  bills  to  enforce  parol  contracts  within  the  Statute  of 
Frauds,  on  the  ground  of  part  performance,  were  different,  the  Court 
having  jurisdiction  in  those  cases  over  the  original  subject-matter,  viz.  the 
contract,  and  the  question  being  whether  that  jurisdiction  was  ousted  by  the 
want  of  a  writing,  whereas  here  the  attempt  was  to  make  the  want  of  a 
writing  the  ground  of  jurisdiction. 

This  was  an  appeal  from  an  order  of  the  Vicb-Chancellor  of 
England,  overruling  a  general  demurrer  to  the  bill  for  want  of 
equity. 

The  bill  stated  that  on  the  24th  of  May,  1844,  the  plaintiff,  who 
was  a  builder,  entered  into  an  agreement  in  writing  with  the 
defendants  to  build  a  workhouse  for  the  Union,  according  to  a 
specification  thereto  annexed,  and  to  certain  drawings  prepared  by 
Messrs.  *Savage  and  Foden,  architects,  for  the  sum  of  5,575Z. ;  the 
works  to  be  begun,  proceeded  with,  and  completed  under  their 
directions,  and  under  the  inspection  of  a  clerk  of  the  works  to  be 
by  them  appointed ;  and  it  was  thereby  amongst  other  things 
provided,  that  it  should  be  in  the  power  of  the  board  of  guardians, 
or  of  the  architects  by  their  authority,  to  direct  such  alterations  to 
be  made  in  the  works  during  their  progress  as  they  should  deem 

(1)  Cramptony.  Vania  liaiL  Co.  (1872)  L.  E.  7  Ch.  562,  41  L.  J.  Ch.  817. 
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expedient,  which  alterations  should  not  vacate  or  make  void  the 
contract,  but  should  be  performed  by  the  contractor,  according  to 
the  directions  he  should  receive;  and  the  value  of  the  same, 
whether  in  addition  or  deduction,  was  to  be  ascertained  by  the 
architects,  and  to  be  added  to  or  deducted  from  the  amount  of  the 
contract  accordingly;  but  no  allowance  was  to  be  made  to  the 
plaintiff  for  extra  or  additional  work,  unless  the  same  should  have 
been  ordered  in  writing;  and  it  was  further  agreed,  that  the 
decision  of  the  said  Mr.  Savage  with  respect  to  the  amount,  state 
and  condition  of  the  work  actually  done,  and  also  in  respect  of  any 
question  that  might  arise  concerning  the  construction  of  the  agree- 
ment, or  the  specification  or  drawings,  or  the  execution  of  the  works 
thereby  contracted  for,  should  be  final  and  conclusive. 

(The  bill  then  stated  that  the  agreement  had  been  duly  sealed 
with  the  corporate  seal,  and  delivered  to  the  plaintiff;  that  he 
commenced  the  work,  and  duly  completed  it  as  after  mentioned ; 
but  that  in  the  very  outset  it  had  been  found  necessary  to  make 
considerable  deviations  from  the  ground  plan  to  which  he  had  been 
referred  on  executing  the  contract,  in  consequence  of  the  levels 
having  been  incorrectly  taken,  and  that  a  great  deal  of  additional 
work  was  occasioned  by  such  deviation,  the  whole  of  which,  however, 
was  ordered  by  *and  executed  under  the  inspection  of  the  architects 
and  the  clerk  of  the  works.) 

The  bill  then  stated,  that,  on  receiving  the  order  for  such  devia- 
tions, the  plaintiff's  foreman  had  asked  the  clerk  of  the  works  for 
a  written  authority  from  the  architects,  but  that  the  clerk  of  the 
works  bad  answered,  that  no  written  order  was  necessary,  and  that 
the  verbal  order  he  had  given  would  be  valid.  That  relying  on 
that  assurance,  and  inferring  from  the  conduct  of  the  defendants, 
that  the  stipulation  requiring  a  written  order  for  deviations  had 
been  waived,  the  plaintiff  executed  the  additional  work  according 
to  the  directions  of  the  clerk  of  the  works,  and  under  the  sanction 
and  with  the  knowledge  of  the  architects ;  and  that  several  members 
of  the  board,  in  particular  seven  who  were  named,  frequently  visited 
the  works  during  their  progress,  and  having  remarked  upon  the 
deviations  from  the  original  plans,  and  being  informed  of  the 
necessity  for  them,  expressed  their  approbation  thereof ;  but  that 
on  a  claim  for  reasonable  remuneration  in  respect  of  such  additional 
works  being  sent  in,  such  claim  had  been  disallowed  on  the  ground 
that  they  had  been  done  without  any  written  order.  That  in  other 
instances,   work,   after  having    been    executed  according  to  the 
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original  plan,  had  been  removed  and  re-executed  according  to  some 
new  design,  by  the  express  direction  of  the  clerk  of  the  works  as  the 
agent  of  the  defendants,  but  that  compensation  for  such  alterations 
had  on  a  similar  ground  been  refused.  That  the  items  so  dis- 
allowed amounted  in  the  whole  to  1,594Z.  the  whole  of  which  the 
defendants  refused  to  pay. 

(The  bill  then  charged  that  the  plaintiff  had  very  seldom  any 
personal  communications  with  the  defendants;  and  that  all  the 
orders  came  to  him  through  the  *clerk  of  the  works  who  was 
appointed  by  them,  and  acted  throughout  as  their  agent,  and  that 
the  plaintiff  always  considered,  and  was,  in  fact,  induced  by  the 
conduct  of  the  defendants,  and  their  acquiescence  in  the  deviations 
from  the  original  plans  which  were  from  time  to  time  made  by  the 
direction  of  the  architects  or  the  clerk  of  the  works,  to  consider 
that  all  such  orders  were  given  to  him  with  the  cognizance  and  by 
the  direction  of  the  defendants. 

The  bill  further  charged,  that  the  architects  and  the  clerk  of  the 
works  were  in  the  habit  of  attending  the  board  meetings  of  the 
guardians,  and  of  reporting  to  the  board  the  progress  of  the 
building ;  and  that  on  such  occasions,  they  laid  before  the  defen- 
dants the  plans  of,  and  acquainted  them  with  any  deviations  from,  or 
additions  to,  the  original  plan  of  the  building,  which  the  architects 
found  or  considered  either  necessary  or  expedient ;  and  that  such 
deviations  or  additions  were  discussed  at  such  times  by  the  defen- 
dants, and  the  nature  and  expense  of  them  considered,  and  the 
architects  were  then  authorized  by  the  defendants  to  order  such 
deviations  from,  and  additions  to,  the  original  plan  as  the 
defendants  approved  of;  and  that  all  the  deviations  from  and 
additions  to  the  original  plan,  for  which  the  plaintiff  had  charged 
as  additional  work,  were  so  sanctioned  or  approved  and  authorised 
by  the  defendants,  and  that  minutes  of  such  approval  were  entered 
in  the  minute  books  of  the  board,  and  signed  by  the  chairman 
present  at  the  meetings  of  the  board  at  which  such  matters  were 
discussed.) 

The  bill  also  charged  that  the  minute  books,  and  entries  therein 
of  the  orders  for  the  deviations  and  alterations  which  were  from 
time  to  time  made  by  the  plaintiff  did  *in  fact  form  the  necessary 
written  authority  for  such  deviations  and  alterations. 

(The  bill  then  charged  that  throughout  the  progress  of  the 
building,  the  architects  acted  by  the  authority  and  with  the 
cognizance  and  consent  of  the  defendants  in  the  orders  which  they 
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gave  to  the  plaintiff  for  the  execution  of  additional  work ;  and  that 
the  defendants  always  encouraged  the  plaintiff  to  believe,  and,  in 
fact,  gave  him  to  understand,  that  all  the  additional  work  performed 
by  him  under  the  direction  of  the  architects  was  ordered  with  their 
cognizance  and  by  their  authority,  and  would  be  paid  for  by  them.) 
The  bill  prayed,  that  it  might  be  declared  that  the  defendants 
had  waived,  or  were  not  under  the  circumstances  aforesaid  entitled 
to  insist  upon,  the  necessity  of  any  order  or  orders  in  writing  other 
than  as  before  mentioned,  previous  to  the  execution  of  the  aforesaid 
works ;  and  that  they  might  be  decreed  specifically  to  perform  their 
contract  with  the  plaintiff,  and  to  pay  to  him  the  balance  of  1,594Z. 
remaining  due  to  him  upon  the  said  contract ;  or  that  an  account 
might  be  taken  of  the  works  executed  by  the  plaintiff  by  the  order 
of  the  defendants,  and  that  the  plaintiff  might  have  credit  in  such 
account  for  the  items  which  had  been  so  disallowed  as  aforesaid  on 
the  ground  that  no  written  orders  had  been  given  for  the  works  to 
which  they  referred,  and  that  the  defendants  might  be  decreed  to 
pay  to  the  plaintiff  what,  on  taking  such  account,  should  be  found 
due  to  him. 

Mr.  StuaH,  Mr.  Roll,  and  Mr.  Hargrave  for  the  appellant,  in 
support  of  the  demurrer,  contended  that,  independently  of  any 
special  circumstances,  the  plaintiff's  claim,  being  a  mere  quantum 
meruit  for  work  and  *labour  done,  was  not  a  fit  subject  for  a  bill  in 
equity.     *     *     ♦ 

Mr.  BetheU,  and  Mr.  Hetherington,  for  the  bill,  contended  that 
the  *  *  case  was  of  that  class  in  which  this  Court  was  in  the  habit 
of  giving  relief  against  parties  who  sought  to  take  advantage  of  some 
legal  right,  or  ground  of  exemption,  against  conscience.    *     *    * 

On  the  conclusion  of  the  argument 

The  Lord  Chakgellob  said  he  should  look  into  the  bill  and  the 
cases  which  had  been  cited,  before  he  gave  judgment ;  but  that  there 
was  this  distinction  between  the  present  case  and  those  of  specific 
performance,  that  there,  the  question  was  whether  the  jurisdiction 
viAB  taken  away  by  the  want  of  a  writing — here  whether  it  was 
given. 

The  Lobd  Chancellor  : 

The  effect  of  the  relief  prayed  by  the  bill  is  that  the  plaintiff  may 
i-ecover  in  this  Court  the  sum  claimed  by  him  as  the  balance  of  his 
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charge  for  building  the  Bromley  Union  House,  which  charge 
includes  as  well  the  work  specified  in  the  contract  as  other  not  so 
specified,  but  alleged  to  have  been  subsequently  ordered,  although 
no  order  in  writing  was  given  for  such  additional  *works ;  and  two 
questions  appear  to  me  to  arise :  1st.  Whether  the  case  stated  in  the 
bill  entitles  the  plaintiff  to  charge  those  additional  works  without 
any  order  in  writing:  and  2nd,  if  so  whether  the  plaintiff  has 
shown  a  right  to  appeal  to  the  jurisdiction  of  this  Court  to  enforce 
payment  of  what  he  so  claims. 

The  contract,  after  referring  to  certain  plans,  drawings,  and 
specifications  of  the  intended  buildings,  was  merely  an  undertaking 
by  the  plaintiff  to  do  such  works  for  a  specified  sum  and  by  the 
defendants  to  pay  such  sum ;  but  it  contained  this  provision :  "  It 
is  also  to  be  in  the  power  of  the  board  of  guardians  to  direct  such 
alterations  to  be  made  in  the  works  during  their  progress  as  they 
may  deem  expedient,  which  alterations  shall  not  vacate  or  make 
void  the  contract,  but  shall  be  performed  by  the  contractor  accord- 
ing to  the  directions  he  may  receive;  the  value  of  the  same, 
whether  in  addition  or  reduction,  is  to  be  ascertained  by  the 
said  architects,  and  to  be  added  to  or  deducted  from  the  amount  of 
the  contract  accordingly ;  but  no  allowance  is  to  be  made  to  the 
contractor  for  extra  and  additional  work  unless  the  same  shall  have 
been  ordered  in  writing."  The  bill  alleges  that  divers  alterations 
and  deviations  became  necessary  and  were  made  in  the  progress  of 
the  works;  and  that,  although  no  orders  in  writing  were  given, 
the  defendants  knew  of  and  approved,  and  directed  through  their 
architects  and  clerk  of  the  works,  all  such  alterations  and  devia- 
tions, and  afterwards  sanctioned  them.  The  passages  selected  by 
the  Vice-Chancellor  in  his  judgment  (i)  are,  I  believe,  the 
strongest  in  the  bill ;  and  they  certainly  do  not  put  the  case 
higher  than  I  have  stated. 

That  this  Court  will  not  in  general  assume  jurisdiction  over  such 
a  contract,  is  clear.  The  recent  decision  of  the  Master  of  the: 
Rolls  in  A7}}bro8e  v.  Dnnmow  Union  (2)  is,  I  believe,  the  latest 
authority,  and  distinctly  proceeds  upon  that  principle.  So  the 
question  is  really  reduced  to  this :  Does  the  statement  in  the  bill 
as  to  these  extra  works  and  deviations  give  the  Court  a  juris- 
diction which,  without  special  facts,  it  would  not  have  had  ?  The 
Vice-Chancellor  put  his  decision  upon  a  well-known  rule,  that. 


(1)  These  passages  are,  in  the  above 
statement,  included  within  crotchets. 


(2)  9  Beav.  508  ;   covered    by   the 
higher  authority  of  the  present  case. 
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notwithstanding  an  express  stipulation  in  a  contract,  the  parties 
may,  by  their  conduct,  waive  it ;  and  that  in  this  particular  case 
the  provision,  that  the  defendants  were  not  to  be  bound  by  any 
order  for  an  alteration  or  deviation  unless  in  writing,  did  not 
prevent  the  plaintiff  from  enforcing  payment  in  this  Court  of  the 
amount  and  value  of  such  alteration  and  deviation,  inasmuch  as 
the  defendants  had  by  their  conduct  induced  him  to  believe  that 
ho  would  be  paid  for  the  same,  and  would,  therefore,  be  guilty  of  a 
fraud  in  withholding  payment.  This  result  would  follow  from  any 
ease  in  which  a  party  could  not  recover  his  debt  at  law  for  want  of 
writing ;  but  that  cannot  be  contended  :  for  the  mere  inability  to 
enforce  a  legal  debt  at  law  does  not  give  the  party  a  remedy  in 
equity. 

The  case  was  compared  to  bills  for  specific  performance  of  parol 
contracts;  but  in  that  case  the  Court  has  jurisdiction  in  the 
original  subject-matter,  i.e.  the  contract;  and  the  question  is, 
whether  the  want  of  writing  shall  deprive  the  Court  of  it  Here, 
the  attempt  is  to  make  the  want  of  writing  the  ground  of  juris- 
diction; but,  if  this  principle  be  sound,  why  may  not  all  parol 
contracts,  which  the  Statute  of  Frauds  requires  should  be  in  writing, 
be  enforced  in  equity,  where  the  ^plaintiff  has  acted  upon  the  faith 
of  the  contract  with  the  knowledge  of  the  defendant  ?  The  question 
between  the  parties  is,  does  the  provision  in  the  contract  protect 
the  defendants  against  the  performance  of  these  parol  contracts  ? 
The  bill  assumes  that  it  does,  by  praying  that  the  defendants  may 
not  be  permitted  to  set  up  the  objection. 

In  the  view  I  take  of  this  case  it  is  not  material,  but  I  cannot  but 
observe,  that  the  acts  charged  of  knowledge,  approval,  and 
acquiescence  on  the  part  of  some  of  the  guardians  cannot  affect  the 
right  of  the  guardians  as  a  body,  in  which  character  they  are 
sued.  I  think  the  overruling  the  demurrer  upon  the  ground  stated 
would  open  a  new  head  of  equity,  which  cannot  be  supported  ;  and 
consequently  that  the  demurrer  ought  to  have  been  allowed. 
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Creditors  of  an  insolvent  cannot  maintain  a  suit  respecting  property  or 
rights  alleged  to  have  belonged  to  the  insolvent,  and  to  be  vested  in  his 
assignee  under  the  Insolvent  Debtors'  Acts,  upon  an  allegation  of  collusion 
between  the  assignee  and  the  party  against  whom  the  relief  is  prayed :  and 
the  same  rule  applies  to  suits  for  a  similar  object  by  the  insolvent  himself. 

This  was  an  appeal  from  an  order  of  the  Yice-Ghancellob  of 
England  overruling  a  general  demurrer  to  the  bill.  The  material 
substance  of  the  bill,  which  was  very  voluminous  is  stated  in  the 
Lord  Chancellor's  judgment. 

On  the  hearing  of  the  appeal 

Mr.   Stuart   and   Mr.    Rogers   appeared  in   support   of  the 
demurrers. 

Mr.  BetheU  and  Mr.  Lloyd  for  the  bill. 

The  Lord  Chancellor: 

The  bill  is  filed  by  Heath  on  behalf  of  himself,  and  all  other 
the  creditors  of  Jacob  Connop,  an  insolvent,  under  the  Insolvent 
Debtors'  Acts,  except  some  who  are  made  defendants,  and  of  whom 
Lawrence  is  stated  to  be  assignee  under  those  Acts. 

The  bill  alleges  divers  incumbrances  effected  by  the  insolvent  to 
several  of  the  defendants  which  it  impeaches  for  usury,  and 
alleging  a  sale  of  the  insolvent's  leasehold  property  by  the 
assignee,  under  which  George  Pearson,  the  defendant  demurring, 
became  a  purchaser  of  part,  states  that  the  lease  so  purchased  was 
afterwards  surrendered  to  the  lessor,  and  a  new  lease  granted  or 
agreed  to  be  granted  by  him,  and  charging  collusion  between  the 
assignee  and  the  several  defendants  incumbrancers  and  purchasers, 
prays  to  redeem  the  incumbrances,  notwithstanding  the  sale, 
surrender,  and  new  lease,  for  the  benefit  of  the  creditors  of  the 
insolvent. 

The  bill  does  not  allege  or  put  in  issue  the  fact  of  the  plaintiff 's 
debt,  or  state  when  the  insolvency  took  place ;  but  it  does  allege 
that  at  a  meeting  of  the  creditors,  for  the  purpose  of  considering 
whether  any  suit  in  equity  should  be  commenced  for  the  purposes 
sought  by  this  bill,  or  any  measures  adopted  for  the  removal  of 
the  assignee,  it  was  resolved  that  it  would  be  inexpedient  to  take 
any  proceedings  for  such  objects. 

The  demurrer  is  for  want  of  equity,  multifariousness,  and  want 
of  parties. 
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The  first  objection,  that  the  plaintiff,  filing  a  bill  on  behalf  of       Heath 
himself  and  all  other  creditors,  does  not  put  in  issue  the  fact  of  his    chad^igk. 
being  a  creditor,  though  fatal,  is  probably  an  accidental  omission  ;       [  65i  ] 
but  the  other  objections  are  of  substance.     It  is  a  bill  by  one 
creditor,  (supposing  him  to   be  a  creditor)  under  the   Insolvent 
Debtors'  Acts,  respecting  part  of  the  insolvent's  estate ;  and  that, 
after  a  resolution  at  a  meeting  of  creditors,  that  no  such  proceedings 
should  be  adopted. 

By  the  effect  of  the  Insolvent  Acts  all  property  and  rights  of  the 
insolvent  are  vested  in  the  assignee.  He  is  the  person  to  realize 
the  property,  and  to  institute  all  proceedings  proper  for  that 
purpose;  but  he  is  prohibited  from  instituting  suits  in  equity 
without  the  authority  of  the  creditors.  It  would  be  strange  that 
any  creditor  should  be  competent  to  institute  such  suits  which  had 
not  only  not  been  authorized  by,  but  had  been  actually  prohibited 
by,  the  creditors.  And  this  opens  another  objection.  The  bill 
alleges  that  the>esolution  against  instituting  any  suit  was  carried 
without  any  creditor  voting  against  it ;  and  yet  the  bill  professes 
to  be  on  behalf  of  the  plaintiff  and  all  other  the  creditors  except 
the  defendants. 

The  principal  question,  however,  is,  can  creditors  of  an  insolvent, 
under  the  Insolvent  Debtors'  Acts,  maintain  a  suit  respecting 
property  or  rights  alleged  to  have  belonged  to  the  insolvent,  and 
to  be  vested  in  his  assignee,  upon  an  allegation  of  collusion  between 
the  assignee  and  the  party  against  whom  relief  is  prayed  ? 

The  Acts  give  ample  power  to  the  jurisdiction  created  by  them  to 
meet  all  such  cases  as  are  stated  in  the  bill,  particularly  by  the 
removal  of  the  assignee,  if  he  improperly  uses  or  omits  to  use  the 
authority  vested  in  ♦him ;  and  it  is  obvious  that  if  individual  t  *6o2  ] 
creditors  were  permitted  to'  file  bills  in  this  Court,  instead  of 
resorting  to  the  jurisdiction  specially  created  for  enforcing  their 
rights  and  interests,  the  public  would  be  deprived  of  much  of  the 
benefit  of  such  special  jurisdiction ;  and  much  of  the  business 
which  ought  to  be  transacted  there  would  be  transferred  to  this 
Court.  I  have,  therefore,  much  satisfaction  at  finding  that,  in 
several  recent  cases,  this  subject  has,  as  it  appears  to  me,  been 
put  upon  a  proper  footing.  [His  Lordship  here  referred  to  a 
number  of  cases  in  support  of  the^  rule  thus  laid  down  by  himself, 
and  continued  as  follows :] 

I  have  referred  to  these  cases,  thinking  it  important  that  no 
doubts  should  exist  as  to  the  rule  upon  this  subject,  although  it 
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Heath 

r. 

Chadwick. 

[  *6bS  ] 


was  scarcely  necessary  in  a  case  in  which  the  bill  is  open  to  so 
many  objections.  The  *ob]ect  of  the  bill  is  to  redeem  incum- 
brances, and  to  set  aside  sales,  there  being  no  privity  between  the 
plaintiff  and  the  defendants,  except  that  the  proceeds  of  the 
property  are  distributable  under  the  provisions  of  the  Insolvent 
Debtors'  Acts  amongst  the  creditors  of  the  insolvent. 

Of  the  multifariousness  and  want  of  parties  I  need  not  say  any- 
thing :  upon  the  former,  the  only  question  would  be,  whether 
matters  totally  distinct  are  so  tied  together  by  allegations  in  the 
bill  as  to  preclude  the  objection  upon  demurrer.  There  is  quite 
sufficient,  without  this,  to  compel  me  to  allow  the  demurrer. 


1848. 
Feb.  26. 

[657] 


LANCASHIRE  v.   LANCASHIEE. 

(2  Phillips,  657—666;  S.  C.  17  L.  J.  Ch.  270;  12  Jur.  363;  afPg.  1  De  G.  &Sm. 

288;  llJur,  1024.) 

[A  NOTE  of  the  judgment  on  this  appeal  will  be  found  at  the  end 
of  the  report  of  the  case  before  the  Vice-Chancellor.  See  15  K.  R. 
at  p.  115.] 


1848. 
July  29. 
Au^.  7,  8. 

Lord 

COTTENHAM, 

L.C. 
[673] 


STAMPS  V.  The  BIRMINGHAM  and  STOUR  VALLEY 
RAILWAY  COMPANY. 

(2  Phillips,  673-680;  S.  C.  17  L.  J.  Oh.  431 ;  6  Eail.  Gas.  132;  affg.  7  Hare, 

251 ;  12  Jur.  720.) 

Where  the  ground  on  which  an  injunction  had  been  granted  was  displaced 
by  matters  which  occurred  subsequently  to  the  filing  of  the  answer,  the 
Court  refused  to  dissolve  the  injunction  on  an  affidavit  of  those  matters, 
but  gave  leave  to  the  defendant  to  introduce  them  upon  the  record  by  a 
supplemental  answer. 

A  llailway  Company  is  entitled,  under  the  Lands  Clauses  Consolidation 
Act,  to  give  a  second  notice  to  the  same  landowner  for  land  within  the 
limits  to  which  their  compulsory  powers  extend,  if,  from  unforeseen  circum- 
stances, the  land  taken  under  the  first  notice  turn  out  to  be  insufficient  for 
the  authorised  purposes  of  their  railway. 

The  plaintiff  was  the  owner  of  a  small  house,  which  stood  on 
the  top  of  a  hill,  in  the  proposed  line  of  the  defendants'  railway. 
The  defendants,  intending  originally  to  drive  a  tunnel  through  the 
hill,  served  the  plaintiff  with  a  notice  under  the  18th  section  of  the 
8  Vict.  c.  18  (Lands  Glauses  Consolidation  Act),  to  treat  for  a 
portion  of  the  land  of  a  certain  depth  underneath  his  house ;  and, 
having  duly  obtained  possession  thereof,  they  proceeded  to  tunnel 
through  the  hill,  in  the  course  of  which  some  damage  having  been 


VOL.  Lxxvra.]    1848.    CH.    2  PHILLIPS,  673—677. 


241 


done  or  threatened  to  the  foundations  of  the  plaintiff's  house,  he 
filed  this  bill  for  an  injunction,  and  an  account  and  payment  of  the 
damage  alleged  to  have  been  already  ^^sustained  :  and  an  injunction 
was  granted  by  Vice- Chancellor  Wigram  on  motion. 

The  defendants  then,  finding  that  the  hill  was  not  composed  of 
rock  sufficiently  solid  to  admit  of  tunnelling,  resolved  to  make  a 
cutting  through  the  hill  instead,  for  which  purpose  they  served  the 
plaintiff  with  a  further  notice  to  treat  for  the  purchase  of  his 
house,  and  the  whole  depth  of  the  soil  beneath  it.  But  before 
the  compulsory  process  prescribed  by  the  Act  in  such  cases  could 
be  gone  through,  the  defendants  were  compelled,  by  threat  of  an 
attachment,  to  put  in  an  answer,  in  which,  of  course,  the  fact  of 
such  proceedings  having  been  taken  was  not  stated.  Shortly, 
however,  after  those  proceedings  were  completed,  the  defendants 
moved,  upon  an  affidavit  of  them,  that,  upon  payment  of  the 
additional  purchase-money  and  the  costs  of  the  suit,  the  injunction 
might  be  dissolved,  and  further  proceedings  in  the  suit  stayed. 
But  the  Vice-chancellor,  though  upon  the  merits  inclined  to 
grant  the  motion,  refused  to  stay  the  proceedings,  on  the  ground 
that  the  bill  prayed  not  only  an  injunction,  but  an  account  of 
damage  actually  sustained ;  and  he  refused  to  dissolve  the  injunc- 
tion,  on  the  ground  that  the  facts  on  which  the  motion  rested  were 
not  stateil  in  the  answer,  and,  therefore,  if  the  cause  should  go  on 
to  a  hearing,  it  would  appear  that  the  injunction  bad  been  dissolved 
upon  facts  not  in  issue  in  the  cause ;  and  he  intimated  that,  to 
enable  the  Court  to  interfere  in  the  manner  prayed,  the  defendants 
must  either  file  a  supplemental  answer  or  a  cross  bill. 

On  the  motion  being  now  renewed,  by  way  of  appeal,  before  the 
Lord  Chancellor,  his  Lordship,  after  hearing  counsel  in  support  of 
it,  expressed  his  concurrence  with  the  opinion  of  the  Vice- 
Chancellob  on  both  the  above  *points,  but  allowed  the  motion  to 
stand  over,  with  liberty  to  the  defendants  to  make  such  application 
as  they  should  be  advised. 

Accordingly,  on  a  subsequent  day,  the  defendants  [obtained]  leave 
to  file  a  supplemental  answer,  for  the  purpose  of  stating  the 
proceedings  which  had  been  taken  since  the  filing  of  the  former 
answer. 


Stamps 

V, 

The  Bm- 

UIKQHAM 
AND  StOUU 

Valley 
Railway 
Company. 

[•674] 


[  •GTS  ] 


A  supplemental  answer  was  accordingly  filed,  and  the  motion  for 
dissolving  the  injunction  being  then  renewed,  the  only  question 
was,  whether  the  Company  had  not,  by  the  limited  notice  first 

B.B. — ^vol.  Lxxvin.  16 
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mingham 
AND  Stoub 
Valley 
Railway 
Company, 


given,  exhausted  their  compulsory  powers  under  the  Act,  and 
whether  their  subsequent  notice  and  the  proceedings  consequent 
upon  it  had  given  them  a  title  to  any  thing  more  than  they  had 
acquired  by  the  first. 

On  this  question  Webb  v.  Manchester  and  Leeds  Railway  (i) 
Moncriefv.  Mavle  (2),  Simpson  v.  Lancaster  and  Carlisle  Railway  (3), 
were  referred  to. 


The  Lord  Chancellor  : 

It  does  not  appear  that  the  Act  has  expressly  laid  down  any  rule 
at  all,  but  simply  that  the  Company  are  to  give  notice  of  what  land 
they  require ;  in  other  words,  that  they  cannot  take  any  land  with- 
out notice.  The  plaintiff  however  goes  further  than  that,  for  he 
contends  that  the  Company  are  bound  to  determine  once  for  all 
what  quantity  of  land  they  will  require,  and  that  when  they  have 
[  *<»78  ]  taken  a  certain  quantity  under  one  notice,  *they  cannot  afterwards, 
if  they  find  it  insufficient,  come  for  more. 

I  am  of  opinion,  however,  that  nothing  could  be  more  inconvenient 
than  to  lay  down  such  a  rule.  The  Company  is  naturally  desirous 
of  taking  as  little  land  as  is  necessary  for  their  undertaking.  But 
a  thousand  unforeseen  circumstances  may  occur  in  the  progress  of 
their  works,  which  may  make  it  necessary  for  them  to  have  more 
land  than  they  originally  calculated  on.  And  until  the  works  are 
complete,  they  cannot  be  certain  whether  they  may  or  may  not 
require  more  land  than  they  at  first  gave  notice  for.  Of  this  the 
case  now  under  consideration  is  one  instance ;  that  of  Webb  v.  The 
Manchester  and  Leeds  Railway  Company  (i)  is  another ;  and  il  is 
plain  that  the  effect  of  laying  down  such  a  rule  as  the  plaintiff  con- 
tends for  would  be  either  to  compel  these  Companies  in  all  cases  to 
take  more  land  than  they  will  probably  want,  or  if  they  happen  to 
give  notice  originally  for  less  than  they  eventually  require,  to  put 
them  at  the  mercy  of  the  landholder ;  while,  on  the  other  hand, 
the  inconvenience  to  the  landholder  from  the  contrary  rule  is 
comparatively  trifling. 

An  argument  was  indeed  attempted  to  be  drawn  from  those  cases 
in  which  it  has  been  decided,  that  where  a  Company  has  given  a 
notice  to  take  land,  they  cannot  afterwards  recede  from  it :  but  it 
does  not  follow,  because  the  notice  constitutes  a  contract  on  their 
part  to  take  the  land  comprised  in  it,  that,  having  given  notice .  to 

(1)  48  B.  E.  28  (4  My.  &  Or.  116).  (3)  4  Bail.  Gas.  626. 

(2)  6  Bell's  App.  Cas.  333. 
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purchase  one  acre,  they  cannot  afterwards  give  a  further  notice  to 
purchase  another. 

It  is  unnecessary  to  advert  to  earlier  cases,  for  the  question  seems 
to  have  arisen  under  circumstances  similar  to  the  present  in 
Simpson  v.  Lancaster  and  Carlisle  Railway;  and  the  Vice- 
Ghancellob  of  England  there  laid  down  what  I  think  is  the 
reasonable  rule  of  construction,  assigning  the  same  ground  for  his 
opinion  that  I  have  done.  I  quite  concur  in  the  view  which  his 
Honour  took  of  the  subject  in  that  case ;  but  the  present  case  is  a 
much  stronger  one :  for  there  the  purpose  for  which  the  additional 
land  was  wanted  was  a  station,  the  building  of  which  in  that 
particular  spot  might  be  more  or  less  convenient  for  the  traffic  of 
the  Company  :  whereas  here  the  possession  of  the  land  in  question 
is  absolutely  indispensable  to  the  completion  of  the  railway. 

This  construction  of  the  Act  is  more  consistent  than  the  other  with 
what  may  be  presumed  to  have  been  the  intention  of  the  Legislature, 
for  it  is  that  which  the  interest  of  these  Companies  requires,  and 
which  does  not  expose  landowners  to  any  thing  like  the  incon- 
venience to  which  the  contrary  construction  would  subject  the 
Companies.  I  think  the  Act  is  not  only  capable  of  such  a  con- 
struction, but  that  it  is  the  righli  and  proper  one;  and,  therefore,  as 
the  Company  have  now  taken  all  the  steps  which  the  Act  prescribes 
for  acquiring  possession  of  this  new  land,  the  ground  on  which  the 
injunction  was  originally  granted  has  ceased  to  exist;  and  the 
injunction  must  be  dissolved. 

As  to  costs,  it  is  not  now  in  dispute  that  the  injunction  was 
originally  correct,  and  the  defendants  have  only  got  rid  of  it  by  sub- 
sequent acts ;  therefore,  as  the  Yice-Chancbllob  refused  the  motion 
to  dissolve  it  with  costs,  and  I  agree  with  his  view,  I  leave  that 
order  as  it  stands.  As  to  the  present  motion,  there  has  undoubtedly 
been  *an  attempt  to  put  the  Company  into  a  position  in  which  they 
would  be  unable  to  go  on  under  the  powers  of  their  Act ;  but,  as 
they  have-  acquiesced  in  what  was  intimated  in  the  course  of  the 
discussion,  that  they  could  not  go  on  with  the  motion  as  the 
pleadings  then  stood,  they  must  pay  the  costs  of  the  appeal 
motion. 
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1848.       ATTOENEY-GENEEAL    v.    The    COEPOEATION    op 
•"n"-  LTJDLOW. 

COT^^^HJ.^.  (2  PhilUp8,  685-688.) 

^•^"  Charity  trustees  appointed  under  the  5  &  6  Will.  IV.  c.  76,  are  invested 

[  686  ]  by  their  appointment  with  all  the  rights  and  powers,  as  such  trustees, 

which  formerly  belonged  to  the  corporation  or  corporate  officers  for  whom 
they  are  substituted. 

Where  exhibitions  are  provided  out  of  the  surplus  funds  of  a  grammar 
school,  none  but  boys  who  are  objects  of  the  charity  ought  to  be  eligible 
to  them. 

On  exceptions  to  the  Master's  report  approving  of  a  new  scheme 
for  the  management  of  the  Free  Grammar  School  at  Ludlow,  which 
was  one  of  the  charities  which  at  the  time  of  the  passing  of  the 
Municipal  Corporation  Act  were  vested  in  the  corporation  of  that 
town,  and  the  funds  of  which  had,  by  the  effect  of  a  compromise 
with  the  corporation  in  this  suit,  been  considerably  increased, 

The  following  questions  arose : 

Ist.  Whether  the  power  of  nominating  and  removing  the  head 
r  ♦686  ]  master,  which  had  formerly  belonged  to  the  *corporation,  was  now 
vested  in  the  trustees  appointed  under  the  Municipal  Corporation 
Act  (i),  or  whether  such  trustees  were  merely  depositaries  of  the 
legal  estate  in  the  charity  property;  the  Master  having  in  his 
scheme  so  treated  them,  and  having  proposed  to  give  the  manage- 
ment of  the  property  and  all  discretionary  powers  involved  in  the 
working  of  the  scheme  to  a  distinct  body  of  persons,  to  be  called 
governors. 

2ndly.  Whether  boarders  should  be  eligible  to  the  exhibitions  at 
the  Universities,  which  the  scheme  proposed  to  provide  for  out  of 
the  surplus  funds ;  or  whether  the  benefit  of  such  exhibitions  should 
be  confined  to  the  day  boys  from  the  town,  who  were  alone  the 
objects  of  the  charity. 

On  the  first  question,  the  cases  of  The  Oxford  Charities  (2),  and  of 
The  Norwich  Charities  (3),  were  referred  to,  as  showing  that  the 
right  was  in  the  new  trustees. 

On  the  second  question,  the  observations  of  Lord  Lyndhxjbst  in 
The  Attorney-General  v.  The  Earl  of  Stamford  (4)  were  referred  to 
in  support  of  the  eligibility  of  boarders,  and  as  having  thrown  some 
doubt  upon  the  opposite  doctrine  previously  laid  down  by  Lord 
CoTTENHAivi  in  the  same  case :  but  it  was  observed  on  the  other 
side,  that  the   discrepancy  between   the  two    decisions    did    not 

(1)  6  &  6  Will  rV.  c.  76,  8.  71.  (3)  45  B.  E.  62  (2  My.  &  Cr.  275). 

(2)  44  B.  R.  259  (3  My.  &  Cr.  239).  (4)  65  R.  R.  489  (1  Ph.  737). 
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turn  upon  a    difference   of    opinion  as  to   the    general   doctrine        A..a. 

propounded  by  Lord  Cottenham,  but  only  upon  its  applicability     thk^Cor- 

poration  of 
Ludlow. 


to  that  particular  charity. 


The  Lord  Chancellor:  [687] 

On  the  first  of  the  two  points  which  have  just  been  discussed, 
whether  the  trustees  appointed  by  me  under  the  Municipal  Cor- 
poration Act  have  now  the  powers  which  the  corporation  originally 
had,  I  have  only  to  repeat  the  opinion  I  have  expressed  in  the 
course  of  the  argument.  All  the  interest  and  all  the  powers  of  the 
corporation  as  trustees  ceased  on  the  passing  of  the  Act.  Then 
these  being  taken  out  of  the  corporation,  the  Act  provides  that  the 
Lord  Chancellor  shall  make  such  orders  as  he  shall  see  fit  for  the 
administration,  subject  to  their  respective  uses  or  trusts,  of  the 
trust  estates,  and  under  that  provision  the  new  trustees  have  been 
appointed.  There  is  nothing  here  more  than  in  the  ordinary  case 
of  an  appointment  of  new  trustees  in  the  room  of  others  originally 
invested  with  certain  powers.  To  ascertain  the  powers  belonging 
to  the  new  trustees,  we  have  only  to  look  and  see  what  were  the 
powers  of  the  corporation  antecedently  to  the  passing  of  the  Act, 
for  the  Act  only  substitutes  one  authority  for  another.  I  think, 
therefore,  that  the  trustees  actually  appointed  have  all  the  powers 
which  the  corporation  before  had,  and  that  there  is  no  ground  for 
dividing  the  trust,  by  vesting  the  legal  property  in  one  party,  and 
the  discretionary  powers  in  another. 

As  to  the  exhibitions,  I  am  glad  to  find  that  I  am  not  restrained 
by  Lord  Lyndhurst's  decision  from  acting  in  this  case  upon  the 
principle  which  I  laid  down  in  'The  Attorney-General  v.  Lord 
Stamford.  It  is  very  important  that  no  part  of  a  charity  fund 
should  be  applied  to  the  benefit  of  persons  not  objects  of  the 
charity.  The  only  way  in  which  the  practice  of  taking  boarders 
in  these  schools  has  been  justified,  is,  that,  though  you  are 
employing  the  master  in  teaching  other  *boy8  besides  those  who  [  •688  ] 
are  objects  of  the  charity,  you  are  thereby  enabled  to  obtain 
the  services  of  a  superior  class  of  men  as  masters,  and  so  the 
charity  gets  an  equivalent.  In  that  case  you  do  not  divest  any 
part  of  the  charity  fund :  you  merely  assume  that  the  master  has 
leisure  time  af^er  teaching  the  boys  on  the  foundation,  and 
aatborize  him  to  employ  it  to  a  purpose  indirectly  beneficial  to  the 
charity.  Bat  the  admission  of  boarders  to  exhibitions  is  very 
different.     Lord  Lyndhurst  evidently  misunderstood  the  ground 
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on  which  the  opinion  I  expressed  in  that  case  was  founded ;  but  in 
the  observations  which  he  made  on  that  part  of  my  judgment  he 
proves  the  correctness  of  the  real  ground :  for,  in  accounting  for 
the  circumstance  of  the  exhibitioners  having  been  taken  in  a  much 
larger  proportion  from  boarders  than  from  day-boys,  he  observes, 
that  it  was  to  be  expected,  because  the  boarders  had  in  various 
ways  much  greater  advantages  than  the  day-boys ;  and  that  is  the 
very  reason  why  their  admission  is  so  unfavourable  to  the  boys 
who  are  the  real  objects  of  the  charity. 

I  have,  therefore,  no  hesitation  in  this  case  in  confining  the 
benefit  of  the  exhibitions  to  boys  who  are  really  objects  of  the  charity. 

The  Solicitor-General,  Mr.  Hill,  Mr.  Twiss,  Mr.  Roll,  Mr.  Lloyd, 
Mr.  Wray,  Mr.  Blunt,  and  Mr.  Leicin,  appeared  for  diflferent 
parties.  _ 


1848. 
June%. 

Knight 
Bbucb,  V.-C. 

On  Appeal. 
Lord 

COTTENHAM, 
L.C. 

[692] 


[♦693] 


EAVEN  V.   KERL. 

(2  PhiUips,  692—696.) 

Upon  a  reference  to  enquire  whether  it  was  for  the  benefit  of  infants  in 
whose  name  a  suit  had  been  instituted  that  the  same  should  be  prosecuted, 
the  Master  reported  that  it  was,  and  exceptions  to  his  report  were  over- 
ruled ;  but  a  petition  to  confirm  the  report,  and  for  payment  by  the  defen- 
dant of  the  costs  of  the  reference,  was,  by  the  CJoubt  below,  ordered  to  stand 
over  till  the  hearing  of  the  cause  :  Held,  on  appeal,  that  such  an  order  was 
contrary  to  the  practice,  and  it  was  discharged,  and  an  order  made 
according  to  the  prayer  of  the  petition. 

In  this  suit,  which  was  instituted  by  the  father  of  several  infants, 
on  their  behalf,  against  the  trustees  of  an  estate  in  which  they  had 
a  contingent  reversionary  interest,  Vice-Chancellor  Knioht  Bruce 
made  an  ♦order,  on  the  motion  of  the  defendants  referring  it  to 
the  Master  to  enquire  whether  the  suit  was  instituted  for  the 
benefit  of  the  infants,  and  whether  it  was  for  their  benefit  that 
the  same  should  be  prosecuted,  with  liberty  to  state  special 
circumstances. 

The  Master  having  found  in  the  aflBrmative  on  both  the  enquiries, 
the  defendants  filed  exceptions  to  the  report,  which  were  overruled 
on  argument,  but  the  costs  thereof  were  reserved ;  and  a  petition 
subsequently  presented  by  the  plaintiffs,  praying  that  the  report 
might  be  confirmed  absolutely,  and  that  the  defendants  might  pay 
the  costs  of  the  reference  and  consequent  thereon,  was  ordered  by 
the  Vicb-Chancbllor  to  stand  over  till  the  hearing  of  the  cause, 
with  liberty  to  the  plaintiffs  to  proceed  with  the  cause  as  they 
might  be  advised. 
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The  plaintiffs  having  appealed  from  that  order,  Raven 

r. 

Mr.  Russell  and  Mr.  Fooks  appeared  for  the  appellants. 

Sir  Francis  Sivxpkinson  and  Mr,  Stinton  for  the  respondents. 

The  Lord  Chancellor,  after  observing  that  the  order  of  reference 
was  made  on  motion,  asked  whether  it  was  regular  to  apply  by 
petition,  to  confirm  a  report  on  a  reference  so  obtained,  to  enquire 
whether  a  suit  ought  or  not  to  proceed  ? 

Mr.  Russell  referred  to  Fox  v.  Suwarkrop  (i),  in  which,  after  a 
reference  similarly  obtained,  and  a  report  finding  ♦that  the  suit       [  *694  ] 
ought  not  to  be  further  prosecuted,  and  exceptions  to  the  report 
overruled,  an  application  to  dismiss  the  bill  with  costs,  was  made 
by  petition. 

The  Lord  Chancellor: 

That  may  have  been  right,  it  was  a  further  proceeding  in  the 
cause. 

This  point,  however,  and  all  other  questions  as  to  the  regularity 
of  the  proceedings,  in  point  of  form,  were  waived  by  mutual  con- 
sent, as  they  had  been  below,  and  the  only  point  discussed,  was 
the  propriety  of  the  order  appealed  from ;  it  being  contended,  on 
the  part  of  the  appellants,  that,  after  exceptions  to  the  report 
had  been  overruled,  it  was  of  course  to  confirm  it  at  once,  without 
waiting  for  the  hearing  of  the  cause. 

On  that  point, 

The  Lord  Chancellor  said : 

I  think  the  report  at  least  ought  to  have  been  disposed  of.  It 
seems  inconsistent  to  let  the  suit  proceed  as  if  it  had  been  properly 
instituted,  and  yet  to  leave  it  open  whether  it  was  so  or  not.  It 
would  have  been  more  consistent  to  confirm  the  report,  if  it 
required  confirmation  (as  to  which  I  give  no  opinion),  and  to 
reserve  the  costs  of  the  petition.  But  I  see  no  reason  why  the 
Court  should  not  have  also  disposed  of  the  costs  at  once.  The 
defendants  have  taken  an  interlocutory  proceeding  in  which  they 
have  failed.  I  do  not  see  how  any  thing  that  can  happen  at  the 
hearing  can  interfere  with  the  consequence  which  naturally  follows, 
or  why,  the  intervention  of  the  defendants  at  this  stage  having 
(1)  49  B.  B.  460  (1  Beav.  683> 
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Raven  failed,  ♦they  should  not  pay  the  costs  occasioned  by  it.  It  may 
Kbbl.  very  well  be  that  a  suit  on  behalf  of  infants  may  seem  at  the 
[  ♦695  ]  commencement  to  be  for  their  benefit,  and  yet  ultimately  turn  out 
otherwise :  and  the  Court  does  not,  by  overruling  an  objection  to 
the  propriety  of  the  suit  at  this  stage,  preclude  itself  for  dealing 
with  it  at  the  hearing  according  to  the  merits  as  they  may  then 
appear.  It  is  possible  that  the  costs  of  the  cause  may  have  to  be 
paid  by  the  next  friend  hereafter  ;  but  that  would  be  no  reason  for 
throwing  upon  him  the  costs  of  an  interlocutory  proceeding  on  the 
part  of  the  defendants,  quite  unconnected  with  the  merits  except 
so  far  as  they  can  appear  in  this  stage  of  the  cause,  and  in  which 
both  the  Master  and  the  Court  have  decided  that  the  plaintiff  is 
right,  and  the  defendants  wrong. 

With  respect  to  the  mode  in  which  the  case  has  been  brought 
on,  if  no  one  objects  to  it  the  point  is  not  before  me :  but  I  think  it 
right  to  mention  it,  that  this  case  may  not  be  made  a  precedent  for 
a  departure  from  the  established  practice  of  the  Court,  which  is  a 
course  which  I  have  too  often  to  complain  of.  There  has  scarcely 
been  a  step  in  these  proceedings  from  the  beginning  to  the  end  in 
which  there  is  not  some  irregularity.  For  the  exceptions  them- 
selves were  irregular,  being  objections  made  to  a  report  founded  on 
an  interlocutory  order.  The  order  of  reference,  too,  is  not  in  the 
usual  form,  the  enquiry  being  not  only  whether  it  is  for  the  benefit 
of  the  infants  that  the  suit  should  be  prosecuted,  which  is  generally 
the  only  enquiry  in  such  cases,  but  whether  it  was  instituted  with  a 
view  to  their  benefit.  Suppose  the  suit  should  appear  to  be  greatly 
[  ♦696  ]  for  the  benefit  of  the  *infants,  and  very  desirable  to  be  prosecuted, 
is  it  to  be  stopped  because  you  can  make  out  that  the  next  friend 
instituted  it  for  some  collateral  purpose  of  his  own  ?  I  do  not  say 
that  the  form  of  the  order  in  this  case  may  not  in  some  cases  be  a 
proper  one,  but  then  it  should  be  upon  a  special  case  made :  where 
there  is  nothing  special,  the  simpler  form  of  order  which  I  have 
mentioned,  and  which  the  Eegisfrar  (Mr.  Colville)  tells  me  is  the 
usual  form,  had  better  be  adhered  to  (i). 

(1)  For  the  form  of  order  where  the  Nulder  v.  ffawkina,  39  R.  R.  190  (2 

ohjection  is  rather  to  the  motives  and  My.  &  K.  243) ;  Fox  v.  Suwerkrop,  49 

character  of  the  next  friend  than  to  R.  R.  460  (1  Beav.  583). 
the  propriety  of  the  suit  itself,   see 
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DUNCAN  V.  VAKTY.  ""• 

Avg.  7. 
(2  PhiUips,  69G— 700.)  

The  costs  of  an  issue  directed  on  an  interlocutory  application  may  be  dia-    cottenham 
posed  of  after  the  issue  is  decided  without  waiting  for  the  hearing  of  the  L^C. 

cause.  [  696  ] 

The  suit  was  instituted  by  several  persons,  trustees  under  an 
Act  of  Parliament  of  a  certain  terrace  walk  in  the  neighbourhood 
of  St.  James's  Park,  and  also  on  behalf  of  themselves  and  all  other 
the  owners  of  the  neighbouring  houses,  for  an  injunction  to  restrain 
the  defendant  from  cutting  timber  and  exercising  other  acts  of 
ownership  upon  the  terrace. 

On  a  motion  before  the  Vice-Chancellor  of  England  for  the 
injunction,  the  defendant  having  disputed  the  fact  of  the  plaintiffs 
being  trustees  of  the  walk,  an  issue  was  directed  to  try  whether 
they  were  so  or  not ;  and  a  verdict  was  on  the  first  trial  found  for 
the  plaintiffs,  but  on  a  second  trial,  which  was  granted  on  the 
application  of  the  defendant,  there  was  a  verdict  for  *the  defendant.  [  ♦eg?  ] 
Whereupon  he  moved  before  the  Vice-Chancellor  for  the  costs  of 
the  motion  for  the  injunction  and  of  both  the  trials,  including  the 
costs  of  the  motion  for  a  new  trial;  all  of  which  were  granted, 
except  the  costs  of  the  first  trial. 

Mr.  Schomberg  now  moVfed,  on  behalf  of  the  plaintiffs,  to 
discharge  that  order,  contending,  first,  that  it  was  premature  and 
contrary  to  the  practice  of  the  Court  to  dispose  of  the  costs  of  an 
issue  directed  upon  an  interlocutory  application  before  the  hearing 
of  the  cause ;  observing  that  the  result  of  an  issue  so  directed  was 
not  conclusive,  but  might  be  overturned  by  the  evidence  adduced 
at  the  hearing.  And  he  relied  on  Malins  v.  Price,  in  which  it 
appeared  from  the  report  that  the  Yice-Changellor  had  enquired 
into  the  practice,  and  found  it  to  be  as  now  stated.  But,  secondly, 
he  contended,  that,  at  all  events,  the  plaintiffs  ought  not  to  have 
been  ordered  to  pay  the  costs  of  the  second  trial,  or  of  the  motion 
for  it,  such  trial  being  in  the  nature  of  an  indulgence  to  the 
defendant. 

The  LoBD  CHAKCEUiOB  expressed  great  surprise  at  the  supposed 
rale  of  practice  which  had  been  mentioned,  and  sent  to  enquire 
whether  any  of  the  oflBcers  of  the  Court  recollected  having  been 
consulted  on  the  occasion  referred  to. 
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Ddnoan  Mr.  Walker  and  Mr.  Elmtley,  for  the  defendant,  said,  that  the 

Vartt.  ground  on  which  the  costs  of  the  motion  for  the  new  trial  had  been 
given  was,  that  the  plaintiffs  had  not  on  the  first  trial  brought  the 
case  fairly  before  the  jury,  but  had  suppressed  some  material 
documents:  for  which  reason  the  defendant  had  asked  for  the 
[  ^698  ]  costs  *of  both  the  trials,  though  the  Vicb-Chancellor  only  gave  him 
the  costs  of  one. 

(The  Lord  Chancellor  :  If  the  order  for  a  new  trial  contained 
no  express  direction  for  production  of  documents  or  admission  of 
evidence,  I  cannot  well  assume  that  the  Court  made  it  on  the 
ground  you  mention — that  the  plaintiffs  had  misconducted  them- 
selves on  the  first.) 

As  to  the  application  being  premature,  they  observed,  that  it  was 
not  certain  that  the  cause  would  ever  come  to  a  hearing:  most 
probably  it  never  would.  But,  suppose  the  bill  were  ultimately 
dismissed  with  costs,  the  costs  now  in  question  would  not  be  costs 
in  the  cause,  and  could  only  be  got  by  special  application  at  some 
stage  or  other.  Or,  suppose  the  defendant  moved  to  dismiss  for 
want  of  prosecution  :  how  could  he  get  these  costs  ? 

The  Lord  Chancellor: 

That  would  apply  to  all  orders  reserving  the  costs  of  interlocutory 
applications  to  the  hearing  of  the  cause. 

Mr.  Schomberg  having  replied, 

The  Lord  Chancellor  said: 

In  this  case  there  was  an  interlocutory  application  for  an  injunc- 
tion. The  title  of  the  plaintiffs,  as  trustees,  being  disputed,  the 
Court  directed  an  issue  to  try  that  question.  On  the  first  trial 
there  was  a  verdict  for  the  plaintiffs :  but  on  a  new  trial  the 
defendant  succeeded.  That  verdict  has  not  been,  and  is  not  now, 
called  in  question.  No  application  has  been  made  for  a  third  trial, 
and  no  question  is  raised  before  me  as  to  the  correctness  of  the 
[  '699  ]  verdict  ♦on  the  second.  I  must,  therefore,  assume  that  the 
plaintiffs'  title  as  trustees  is  negatived,  at  least  for  the  purpose  of 
the  injunction ;  and  the  question  is,  what  is  to  be  done  with  the 
costs  of  these  proceedings. 

The  only  doubt  I  have  felt  upon  that  point  arose  from  what  was 
said  to  have  occurred  in  the  case  befove  Vice-Chancellor  Knight 
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Bruce,  which  was  cited,  and  from  which  it  would  appear  that,  after  Ddncan 
consulting  the  officers  of  the  Court,  his  Honour  ascertained  that  it  yabtt. 
was  contrary  to  the  practice  to  order,  upon  motion,  the  payment  of 
the  costs  of  issues  directed  upon  an  interlocutory  application.  That 
was  quite  new  doctrine  to  me.  The  Vice-Chancellor  KrioHT  Bruce, 
indeed,  seems  to  have  yielded  to  it ;  but  the  Vice -Chancellor  of 
England  in  the  present  case  has  adopted  quite  a  different  view  of 
the  practice,  and  the  question  therefore  comes  before  me  on  a 
balance  of  authority. 

Now  it  would  be  productive  of  great  inconvenience  if  such  a  rule 
as  is  now  contended  for  were  to  prevail,  because  it  would  make  it 
necessary  in  all  cases  of  this  kind  that  the  cause  should  go  to  a 
hearing ;  for  the  party  who  had  succeeded  on  the  issues  would  be 
compelled  to  bring  the  cause  to  a  hearing,  solely  for  the  purpose  of 
getting  the  costs  of  those  proceedings.  In  many  cases,  however, 
the  verdict  on  an  issue  directed  upon  an  interlocutory  application, 
disposes  of  the  case.  It  is  true  such  a  verdict  is  not  conclusive  ; 
but  in  a  great  majority  of  cases  it  practically  is  so.  Such  a  rule, 
therefore,  would  be  a  most  mischievous  one,  and  I  am  happy  to 
think  that  no  such  rule  exists.  I  have  sent  to  the  offices  to  enquire 
whether  any  of  the  gentlemen  there  recollect  this  question  having 
been  referred  to  them  on  the  occasion  which  has  been  mentioned, 
and  the  answer  is,  that  they  know  nothing  of  any  such  reference. 
I  *must,  therefore,  dispose  of  this  case  upon  my  own  view  of  what  [  '700  ] 
the  practice  ought  to  be. 

An  issue  directed  upon  an  interlocutory  application  is  part  of  the 
interlocutory  application.  If  the  Court  had  sent  the  enquiry  to 
the  Master,  instead  of  to  a  jury,  is  it  to  be  said  that  the  costs  of 
that  enquiry  are  not  to  be  disposed  of  until  the  hearing  of  the 
cause  ?(i).  I  think,  therefore,  the  Yice-Chancbllor  was  quite  right 
in  disposing  of  the  costs  when  he  did:  and  the  only  remaining 
question  is  as  to  the  substance  of  his  order. 

If  the  plaintiff  had  suppressed  evidence,  or  been  guilty  of  any 
other  impropriety,  the  Court  might  visit  him  with  the  conse- 
quences; but  if  no  such  circumstances  existed — and  I  must  assume 
from  the  form  of  the  order  that  none  such  did  exist — the  ground 
on  which  the  second  trial  was  directed  must  have  been  simply,  that 
the  jury  were  supposed  to  have  miscarried  on  the  first,  in  which 
case  no  costs  would  be  given  of  the  proceedings  to  set  the  error 
right.     But,  beyond  all  doubt,  I  should  make  the  losing  party  pay 

(1)  QoeBaveii  v.  Kerl,  an^e,  p.  24G. 
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the  costs  of  one  trial;  and  that  the  Vicb-Chancbllor  has  done, 
and,  therefore,  it  is  not  necessary  to  alter  his  order  in  that  respect. 
But  then  there  are  the  costs  of  the  motion  for  a  new  trial.  That 
was  the  necessary  consequence  of  the  first  trial,  and  if  the  plaintiffs 
were  not  to  pay  the  costs  of  the  first  trial,  neither  should  they  be 
compelled  to  pay  the  costs  of  the  application  for  the  new  trial.  In 
that  respect,  therefore,  I  think  the  order  must  be  varied. 


1848. 
Jan.  12. 

Shadwkll, 
V.-C. 

On  Appeal 
Lord 

GOTTENHAM, 

L.C. 

[701] 


WEBB   V.   GKACE(l). 

(2  Phillips,  701—701 ;  S.  C.  18  L.  J.  Ch.  13 ;  12  Jur.  9R7.) 

A  covenant  to  pay  to  E.  C.  during  her  life,  subject  to  the  proviso  therein- 
after contained,  an  annuity  of  40/. ;  the  proviso  being,  that  in  case  E.  C. 
should  at  any  time  thereafter  happen  to  marry,  the  annuity  should  thence- 
forth be  reduced  to  20/.  only,  which  sum  should  in  such  case  be  paid  and 
payable  to  E.  C.  from  the  time  of  her  marriage  for  the  remainder  of  her 
life :  Held  (reversing  the  decision  below)  to  be,  in  effect,  a  covenant  to  pay 
an  annuity  of  40/.  until  marriage,  and  afterwards  an  annuity  of  20/.  only : 
the  proviso  for  reducing  the  annuity  being  part  of  the  original  gift  itself, 
and  not  operating  as  a  condition  subsequent  so  as  to  be  void  as  in  restraint 
of  marriage. 

The  question  in  this  case  was  whether  Eliza  Elborough,  formerly 
Eliza  Castle,  was,  after  her  marriage,  entitled  to  an  annuity  of  40/. 
or  only  to  an  annuity  of  20Z.  under  a  covenant  entered  into  by  John 
Webb,  the  testator  in  the  cause,  in  the  following  words : 

''  That  John  Webb  shall  pay  to  Eliza  Castle,  for  and  during  the 
term  of  her  natural  life,  subject  to  the  proviso  hereinafter  contained, 
an  annuity  of  402. :  provided  always  and  it  is  hereby  declared  and 
agreed  by  and  between  the  parties  hereto,  and  it  is  the  true  intent  and 
meaning  of  these  presents  that  in  case  the  said  Eliza  Castle  shall  at 
any  time  hereafter  happen  to  marry,  then  from  and  immediately  after 
her  marriage  the  said  annuity  of  402.  shall  be  and  is  hereby  reduced 
to  202.  only,  which  said  sum  of  202.  shall  in  such  case  be  paid 
and  payable  unto  the  said  Eliza  Castle  from  the  time  of  her 
marriage,  for  and  during  all  the  remainder  of  her  life,  any  thing 
hereinbefore  contained  to  the  contrary  notwithstanding." 

The  Master  disallowed  her  claim  to  an  annuity  of  402. ;  but  his 
decision  was  reversed  by  the  Vice-Chancellor  of  England  on  the 
ground  that  the  proviso  for  reducing  the  annuity  was  illegal  and 
void,  as  a  restraint  on  marriage. 

This  was  an  appeal  from  that  decision. 

(1)  In  re  Machu  (1882)  21  Ch.  D.  838,  47  L.  T.  o77;  In  re  Moore  (1887) 
89  Ch.  D.  116,  67  L.  J.  Ch.  936,  59  L.  T.  681.--C.  A. 
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Mr.  Bacon  and  Mr.  Montagu  appeared  for  the  appellant.  Wkbb 

V. 

Mr.  Spence  and  Mr.  Winstanley  for  the  respondent. 

[In  addition  to  the  cases  mentioned  in  the  judgment,  Morley  v. 
Rennoldson  (i),  Hartley  v.  Rice  (2),  and  other  authorities,  were 
cited.] 

Thb  Lobd  Chancellob: 

I  am  of  opinion  that  in  this  case  the  report  of  the  Master 
was  right.  The  question  turns  upon  the  construction  of  the 
covenant ;  for  there  really  cannot  be  any  doubt  as  to  the  rule  of 
law. 

The  questions  which  have  arisen  as  to  conditions  subsequent  in 
restraint  of  marrying  do  not  appear  to  me  to  apply.  There  can  be 
no  doubt  that  marriage  may  be  made  the  ground  of  a  limitation 
ceasing  or  commencing.  It  is  unnecessary  to  refer  to  authorities 
for  this  purpose.  Richards  v.  Baker  (a),  Sheffield y.  Lord  Orrery  (4), 
Gordon  v.  Adolphiia  (5),  were  cited  in  the  argument.  If,  then,  this 
grant  is  a  grant  of  40Z.  per  annum  until  marriage,  and,  from  that 
event  happening,  of  20/.  per  annum  for  life,  there  can  be  no  doubt 
but  that  such  a  gift  is  lawful,  and  that  after  marriage  there  *can  [  *703  ] 
be  no  demand  for  the  402.  per  annum.  The  claim  is  grounded  upon 
contract  and  obligation  on  the  part  of  the  grantor :  the  parties 
claiming  must  therefore  prove  that  their  claim  is  within  the  terms 
of  the  contract  and  obligation.  What,  then,  are  these  terms? 
(His  Lordship  then  stated  the  covenant  and  proceeded  :)  Is  there 
in  this  any  contract  or  obligation  to  pay  401.  per  annum  after  the 
marriage  of  Eliza  Castle  ?  The  argument  in  favour  of  the  claim 
assumes  that  there  is  an  unqualified  grant  of  an  annuity  of  40/.  per 
annum  for  life,  and  an  attempt  to  defeat  the  gift  by  an  illegal 
condition  subsequent.  This  proposition,  I  think,  fails  in  all  its 
parts,  for  there  is  not  any  unqualified  gift  of  an  annuity  of  40/.  for 
life :  the  contract  and  obligation  is  to  pay  to  Eliza  Castle  during 
her  life,  subject  to  the  proviso  hereinafter  contained,  an  annuity  of 
40/.  at  certain  times  specified.  The  contract  and  obligation  is  not 
absolute  and  unqualified,  but  explained,  qualified,  and  bound  by 
the  proviso,  and  must  be  construed  precisely  in  the  same  manner 
as  if  the  terms  of  the  proviso  had  been  introduced  into  and  made 

(1)  62  B.  B.  236  (2  Hare,  570).  (4)  3  Atk.  282. 

(2)  10  R.  B.  228  (10  Eaat,  22).  (6)  3  Br.  P.  C.  306. 

(3)  2  Atk.  321. 
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[  •704  ] 


part  of  the  contract  and  obligation.  It  is,  therefore,  to  pay  40L  per 
annum  to  her  daring  so  much  of  her  life  as  she  shall  remain 
unmarried,  which  brings  the  case  within  the  unquestioned  rule  of 
law  as  acted  upon  in  the  cases  referred  to.  One  of  them,  indeed, 
Sheffield  v.  Lord  Orrery,  is  upon  this  point  stronger  than  the 
present,  for  there  was  a  gift  for  life,  without  any  qualification  in 
the  terms  of  the  grant,  but  a  subsequent  condition  giving  the 
property  over  in  the  event  of  marriage;  and  LordH  ardwickb  said 
that  the  gift  over  was  to  take  effect  on  the  marriage. 

There  is  another  way  in  which  this  may  be  viewed,  equally  fatal 
to  the  claim.  The  contract  and  obligation  *is,  to  pay  a  certain  sum 
at  certain  stipulated  periods  during  the  life  of  Eliza  Castle ;  but 
she  is,  by  the  proviso,  at  each  of  those  periods  to  be  qualified  to 
receive  it  by  the  fact  of  not  being  married.  Can  she  claim  any  of  such 
payments  though  disqualified  by  the  fact  of  marriage?  The  con- 
dition, therefore,  if  there  be  one,  is  precedent,  and  not  subsequent. 

I  am,  therefore,  of  opinion  that  the  Master's  finding  was  right, 
and  that  the  report  must  be  confirmed. 


1848. 
June  2, 

Eniout 
Bbucb,  V.-C. 

On  Appeal. 
Nov,  4,  7. 

Lord 

COTTBNMAM, 
L.C. 

[717] 


MOOEE  V.   GREG  AND  Others  (I). 

(2  Phillips,  717—725 ;  S.  C.  I'S  L.  J.  Ch.  15 ;  12  Jur.  952 ;  a£Fg.  2  De  G.  &  Sm.  301  ; 

12  Jur.  911.) 

An  equitable  mortgagee,  by  deposit,  of  a  lease  is  not  compellable  ia 
equity,  at  the  suit  of  the  lessor,  to  take  a  legal  assignment  of  the  lease, 
although  he  may  have  entered  into  possession  of  the  premises  and  paid  rent. 
Nor  is  he  liable  to  the  lessor  upon  the  covenants,  there  being  no  privity 
between  him  and  the  lessor  until  he  has  made  himself  legal  assignee. 

This  was  an  appeal  from  an  order  of  [Vice-Chancellor  Knight 
Bruce  (2)],  allowing  a  general  demurrer  to  the  bill  for  want  of  equity. 

The  bill  stated  that,  by  an  indenture  dated  the  12th  of  May, 

18^2,  the  plaintiff  demised  to  the  defendant  Taylor  a  cotton  mill  or 

factory,  with  the  engines  and  machinery  therein,  a  great  part  of 

which  was  affixed  to  the  freehold  for  a  term  of  twenty-one  years,  at 

a  certain  rent,  payable  half-yearly  on  the  l2th  of  May  and  the 

12th  of  November  in  each  year.     That  the  indenture  was  shortly 

afterwards  deposited  by  Taylor  with  the  defendants  the  Messrs. 

Greg,  as  a  security  for  the  floating  balance  of  an  account  for 

monies  advanced  and  cotton  furnished  by  them  to  Taylor  for  the 

(1)  Cited  by  Romer,  J.,  Friary  ffol-  L.  T.  101.— C.  A.). 
royd  and  Heahy^s  Breweries  Y,  Singleton         (2)  The  original  report  by  mistake 

[1899]  1   Ch.  86  (reversed  on  facts,  states  that  this  appeal  was  from  the 

[1899]  2  Ch.  261 ,  68  L.  J.  Ch.  622,  81  Vice-Chancellor  of  England.— O.  A.  S. 
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purposes  of  his  trade.  That  on  the  12th  of  November,  1846,  there  Moork 
being  a  large  amount  of  rent  then  due  to  them  from  Taylor,  the  grbo. 
plaintiffs  levied  a  distress  on  the  demised  premises,  which  was 
replevied  by  Taylor ;  one  of  the  partners,  and  a  clerk,  in  the  firm 
of  the  Messrs.  Greg,  joining  in  the  replevy  bond.  That  a  few  days 
afterwards  the  plaintiff  having  discovered,  that,  owing  to  a  mistake, 
the  sum  for  *which  the  distress  had  been  issued  was  less  than  the  L  *f^^  1 
amount  of  rent  actually  due,  caused  another  distress  to  be  made  for 
100{.,  and  that,  in  order  to  remove  such  distress,  the  Gregs  paid  that 
sum  to  the  sheriff's  officer,  and,  with  the  consent  of  Taylor,  took 
possession  of  the  premises  themselves.  That,  in  November,  1847, 
the  Gregs  put  an  end  to  the  action  of  replevin  by  paying  the  whole 
amount  of  rent  claimed,  up  to  that  time,  with  costs ;  and  that,  in 
March,  1848,  after  some  fruitless  attempts  to  find  a  person  who 
would  purchase  the  machinery  and  take  an  assignment  of  the  lease, 
they  sold  a  considerable  portion  of  the  machinery,  including  part 
of  that  which  was  affixed  to  the  freehold.  That  ever  since  they 
took  possession  of  the  premises,  as  before  mentioned,  they  had 
continued,  by  an  agent,  in  the  exclusive  occupation  thereof,  until 
shortly  before  the  filing  of  the  bill,  when,  in  order  to  relieve  them- 
selves from  liability  to  the  plaintiff  for  the  future  payment  of  rent 
and  performance  of  the  covenants  in  the  lease,  they  redelivered  to 
Taylor  the  indenture  of  lease,  and  reinstated  him  in  the  possession 
of  the  premises.  But  the  bill  charged  that,  by  taking  possession 
of  the  premises  and  dealing  with  them  as  they  had  done,  tlie 
defendants,  the  Gregs,  *'  had  conducted  themselves  towards  the 
plaintiff  as  assignees  of  the  lease,  and  that  the  plaintiff  had  accepted 
them  as  such  assignees,  and  that  they  ought  not  to  be  allowed, 
by  abandoning  the  possession,  to  escape  from  the  liability  attaching 
to  that  character."  And  the  bill  prayed  that  it  might  be  declared 
that  the  Gregs  were  liable  to  the  rent  and  to  the  covenants  of  the 
lease,  and  that  they  were  bound  to  accept,  and  the  defendant 
Taylor  to  execute  to  them,  a  legal  assignment  of  the  premises  for 
the  residue  of  the  term ;  and  that  the  defendants  Taylor  and  the 
Gregs  should  respectively  be  decreed  to  execute  and  accept  such 
assignment  accordingly. 

The  demurring  defendants  were  the  Messrs.  Greg.  [  719  ] 

On  the  hearing  of  the  appeal 

Mr.  Bolt  and  Mr.  Webster  appeared  for  the  appellants. 
Mr.  R.  Palmer^  for  the  respondents. 
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MooRB  [Ldicas  V.  Comerford  (i),  Moores  v.  Clioat  (2),  Close  v.  Wilberforce  (3), 

Gbbo.        WiUson  v.  Leonard  (4),  Williams  v.  Bosanquet  (6),  and  other  cases, 
were  cited.] 

iVap.  7.       The  Lord  Chancellor  : 

In  this  case  the  question  is  whether  the  bill  states  grounds  for 
the  equitable  interposition  of  this  Court  ?  The  case  made  by  the 
bill  is  that  the  plaintiff,  being  entitled  to  property,  made  a  lease  of 
it,  and  that  the  party  to  whom  that  lease  was  made,  afterwards 
deposited  it  with  the  present  defendants  as  a  security  for  a  sum  of 
money ;  that  the  rent  being  in  arrear,  the  owner  of  the  estate  dis- 
trained ;  that  the  distress  was  replevied ;  but  that  the  amount  of 
the  rent  then  due,  together  with  a  further  sum  which  became  due 
subsequently  to  the  distress,  was  ultimately  paid  by  these  defen- 
dants, the  depositaries  of  the  lease.  It  is  stated  that  at  the  time 
when  the  distress  was  levied,  the  lessee  was  himself  in  possession, 
but  that  subsequently  the  premises  were  found  to  be  in  the  hands 
[  •720  ]  of  those  who  had  the  deposit  *of  the  lease.  It  appears,  however, 
that  when  the  bill  was  filed  no  rent  was  due,  the  arrangement  by 
which  the  action  of  replevin  had  been  put  an  end  to  having  cleared 
off  the  rent  up  to  some  day  in  November,  1847,  and  the  bill  having 
been  filed  before  the  expiration  of  the  next  half  year :  in  fact,  it  is 
not  alleged  in  the  bill  that  any  rent  was  due ;  nor  does  the  bill 
pray  the  payment  of  any  arrears  of  rent  or  the  performance  of  any 
of  the  covenants  in  the  lease,  but  it  prays  a  declaration  that  the 
defendants,  the  depositaries  of  the  lease,  were  liable  prospectively 
to  the  rents  reserved  by  it.  And  then  it  prays  that  they  may  be 
decreed  to  accept,  and  the  lessee  to  execute,  an  assignment  of  the 
lease. 

It  appears,  therefore,  on  the  face  of  the  bill,  that  the  whole  con- 
nection of  these  defendants  with  the  property,  or  with  the  plaintiff, 
was  that  they  had  taken  a  deposit  of  the  lease  by  way  of  security 
for  a  sum  of  money.  It  is  true  that  possession  is  alleged.  But 
the  bill  asks  no  relief  in  respect  of  such  possession :  it  does  not 
call  for  an  execution  or  performance  of  any  of  the  covenants  of 
the  lease:  nor  does  it  allege  that  at  this  moment  there  is  any 
breach  of  any  of  those  covenants.  It  only  prays,  prospectively, 
that  the  defendants    may  be    declared  liable  to  the  covenants, 

(1)  42  R.  E.  234  (3  Br.  C.  0.  166  ;  1    (3)  49  B.  E.  300  (1  Beav.  112). 
Ves.  235 ;  8  Sim.  499).  (4)  52  E.  E.  156  (3  Beav.  373). 

(2)  42  E.  E.  236  (8  Sim.  508).         (5)  21  E.  E.  585  (1  Brod.  &  B.  238). 
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and  that  they  may   take    and   execute    an    assignment    of    the       Moore 

lease.    No   doubt,   if    that   were    decreed,    they   would   hereafter        GB^Ea. 

become  liable  at   law  upon  the  covenants,  for  they  would   then 

become  assignees  of   the  lease.     But   the  question  immediately 

occurs,  why  should  a  court  of  equity  interfere  to  compel  a  party, 

whose  only  connection  with  the  property  is  that  he  has  taken  a 

piece  of  parchment  from  the  lessee  as  security  for  a  debt,  to  put 

himself  in  a  totally  different  situation  from  that  which  he  intended, 

— namely,  to  clothe  himself  with  a  legal  liability  to  the  covenants 

by  taking  an  assignment  of  the  lease  ?    One  thing  is  certain,  that, 

if  this  Court  *were  to  administer  such  relief,  it  would  eflFectually       [  *72i  ] 

prevent  anybody  from  ever  hereafter  taking  a  deposit  of  a  lease  as 

a  security  for  a  sum  of  money,  for  no  man  in  his  senses  would 

take  a  deposit  of  a  lease  if  he  were  thereby  to  render  himself 

liable  to  the  covenants  of  the  lease.     Such  a  depositary  has  no 

connection   with  the  property  but  a  right  to  hold  the  document 

deposited,  for  the  purpose  of  securing  the  debt.     What  right  such 

a   deposit  may  give  him  as  against  the  person  who  makes  it, 

whether  a  right  to  sell  the  interest  of  that  party  in  the  property, 

or  a  right  to  an  assignment  of  such  interest,  is  a  matter  which  at 

present  I  do  not  feel  it  necessary  to  consider ;  because,  however 

that  may  be,  I  cannot  understand  what  right  the  lessor  has  to  call 

upon  a  court  of  equity  to  put  the  mere  depositary  of  the  lease, 

who  has  no  privity  with  him  by  contract  or  otherwise,  in  a  totally 

different  situation  from  that  in  which  he  intended  to  place  himself 

by  his  contract  with  a  third  party. 

This  is  not  even  the  case  of  a  party,  who  has  contracted  for  an 
assignment  of  a  lease,  being  called  upon  in  equity  to  fulfil  the 
covenants  of  the  lease  as  he  would  be  bound  at  law  to  do  if  the 
assignment  had  been  actually  executed.  It  would  be  difficult 
enough  to  enforce  such  an  equity  if  that  case  were  to  arise ;  but 
that  is  not  the  object  of  the  present  bill.  There  are  no  covenants 
broken,  no  relief  prayed  on  any  of  the  covenants  contained  in  the 
lease.  The  object  is  to  compel  a  party  holding  a  lease  by  way  of 
deposit  to  make  himself  the  legal  assignee.  What  would  that  be 
but  for  equity,  instead  of  following  the  law,  which  is  the  usual 
rule,  to  run  before  the  law  ?  Indeed  it  was  hardly  argued  that  the 
mere  taking  a  deposit  of  a  lease  would  create  such  a  liability  :  but 
it  was  said  that  there  was  in  this  case  something  more ;  that  the 
defendants  had  been  in  possession,  and  had  paid  the  rent  due  from 
the  party  from  whom  they  *took  the  deposit.    But  is  that  to  make       [  '722  ] 

B.B. — VOL.  LXXVIII.  17 
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Moore  them  liable  to  the  covenants  which  the  lessee  had  entered  into  ?  A 
Gbeo.  lessee  is  liable  to  a  distress  from  his  landlord,  and,  the  goods  being 
distrained,  some  other  person,  from  interested  motives,  or  motives 
of  friendship,  comes  in  and  pays  the  demand  of  the  landlord, 
taking  no  assignment  nor  any  security  beyond  what  he  had  before. 
That,  of  course,  cannot  make  him  liable  to  any  of  the  covenants 
in  the  lease.  He  pays  the  money  for  or  on  behalf  of  the  party 
who  owed  it.  Well,  then,  does  his  being  in  possession  make  him 
liable  ?  If  that  were  so,  there  would  be  an  end  of  the  distinction 
between  an  assignment  of  a  lease  and  an  underlease.  Taking  an 
underlease  does  not  render  you  liable  to  all  the  covenants  in  the 
original  lease,  but  taking  an  assignment  does ;  which  shows  that 
the  effect  of  possession  depends  upon  the  title  under  which  it  is 
taken,  and  that  mere  possession  not  taken  under  a  title  can  go  for 
nothing. 

There  are,  then,  in  this  case  three  things  which  are  alleged  as 
constituting  the  liability,  the  being  the  depositary,  the  having  paid 
the  rent,  and  the  having  been  in  possession.  Now  none  of  these 
things  taken  separately  will  make  the  party  liable  upon  the 
covenants  of  the  lease,  and  if  none  of  them  separately  will,  it  is 
very  difficult  by  reasoning  to  show  why  they  jointly  should  have 
that  effect.  If  the  question,  therefore,  had  stood  unaffected  by 
authority,  I  should  not  have  had  the  least  doubt  but  that  the  relief 
sought  by  this  bill  was  one  which  this  Court  would,  upon  its 
ordinary  principles,  refuse.  But  I  am  told  that  in  a  case  of 
Lucas  V.  Comerford  (i).  Lord  Thurlow  did  administer  that  very 
[  •723 J  relief;  and  I  cannot  but  say  that,  unless  there  is  something  *8till 
behind  in  that  case  which  has  not  yet  been  discovered,  it  is  a 
decision  by  Lord  Thurlow  that  a  party,  having  an  equitable 
interest  in  a  lease,  is  liable  in  a  court  of  equity,  at  the  suit,  not  of 
the  party  with  whom  he  is  dealing,  but  of  the  original  landlord,  to 
be  compelled  to  take  a  legal  assignment  of  the  term  :  and  no  doubt 
a  deliberate  decision  of  that  sort  by  such  a  Judge  as  Lord  Thurlow, 
if  it  had  been  sanctioned  by  practice  following  upon  it,  would  have 
been  an  authority  which  I  should  not  have  been  at  liberty  to  over- 
rule, however  much  it  might  have  appeared  to  me  at  variance  with 
the  ordinary  principles  upon  which  justice  is  administered  in  this 
Court.  It  seems,  however,  from  the  report  of  that  case,  that, 
singular  as  it  may  appear,  the  point  was  not  very  directly  raised 
before  Lord  Thurlow.     The  case  was  this :  there  was  a  covenant 

(1)  «Br.  C.  C.  166. 
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in  the  original  lease  that  at  a  certain  period  of  the  lease  the  lessee       Moobb 

should  rebuild  the  house.     The  lessee,  before  this  covenant  was       gr^eo. 

performed,  indeed  before  the  time  at  which  it  ought  to  have  been 

performed,  deposited  the  lease  as  a  security  with  another  person. 

The  question  was,  whether  the  person  so  holding  the  lease  was 

bound  by  the  covenant.    The  bill  was  filed,  not,  as  here,  to  compel 

the  defendant  to  take  a  legal  assignment  of  the  lease,  but  directly 

to  enforce  the  specific  performance   of  the  covenant.      And    it 

appears  that  the  defendant  rested  his  case  upon  the  rule  that  this 

Court  would  not  enforce  a  covenant  to  rebuild ;  and  so  Lord 

Thurlow  thought,  and  said  that  he  could  not  by  decree  direct  a 

party  to  perform  a  covenant  of  that  description,  but  added,  that 

what  he  could  do  he  would, — viz.  compel  the  defendant  to  take  a 

legal  assignment  of  the  term,  and  so  render  himself  liable  at  law. 

That  was  undoubtedly  the  relief  which  Lord  Thublow  thought  it 

right  to  give:  but  the  question,  whether  it  was  such  relief  as 

a  court  of  equity  was  justified  in  giving  against  such  a  defendant, 

♦does  not  seem  to  have  been  raised  in  argument,  and  was  probably       [  *724  ] 

not  much  considered. 

Several  cases  involving  the  same  question  have  since  occurred  in 
which  that  case  has  been  referred  to;  but  no  case  has  been 
mentioned  in  which  Lord  Thurlow's  doctrine  has  been  adopted, 
except  Flight  v.  Bentley  (i),  in  which  the  Vice-Chancbllor  made  a 
decree — not,  indeed,  exactly  such  as  Lord  Thurlow  made,  or  such 
as  is  asked  by  this  bill, — giving  eflTect  to  the  covenants  of  the  lease 
against  the  depositee,  on  the  principle,  that  they  were  in  equity 
binding  upon  him  ;  but  in  the  very  next  volume  of  the  same 
reports  there  is  a  case  of  Moores  v.  Choat,  where  the  bill  prayed 
precisely  the  same  relief  as  that  in  Flight  v.  Bentley,  viz.  perform- 
ance of  the  covenants,  and,  if  necessary,  an  execution  of  the  assign- 
ment; in  which  the  Vicb-Chancbllor,  on  having  his  attention 
called  to  his  own  decree  in  Flight  v.  Bentley,  disclaimed  the  doctrine 
on  which  it  was  founded,  and  expressed  his  surprise  that  such  a 
decree  should  ever  have  been  made.  The  only  observation  I  make 
on  what  then  fell  from  the  Vice-Chancellor  is,  that  I  cannot  concur 
in  the  opinion,  which  he  seems  to  have  entertained,  that  he  could 
decide  that  case  of  Moores  v.  Choat  as  he  did  consistently  with  the 
case  of  Lucas  v.  Comerford ;  for  I  confess  I  cannot  see  any  ground 
of  distinction  between  the  two  cases ;  inasmuch  as  both  of  them 
tamed  upon  the  question  whether  an  owner  of  an  estate  can  or 

(1)  7  Sim.  149. 
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cannot  treat  a  party  who  has  only  an  equitable  title  to  the  lease, 
derived  from  the  lessee,  in  the  same  way  as  if  he  had  a  legal  title. 
However,  in  that  case  the  Vice-Chancellor  expressed  a  very  clear 
opinion  that  there  had  been  an  error  in  the  decree  in  Flight  v. 
Bentley ;  and  he  established  the  doctrine  that  no  privity  exists 
between  parties  in  those  respective  situations. 

The  case  of  Close  v.  Wilberforce,  before  the  Master  of  the  EoUs, 
which  was  also  referred  to,  was  of  a  totally  different  kind,  being  a 
case  between  a  lessee  and  an  equitable  assignee  of  the  lease,  the 
former  calling  upon  the  latter,  who  had  been  for  many  years  in 
possession  of  the  property  as  purchaser,  to  indemnify  him  against  a 
claim  by  the  lessor  for  dilapidations  and  breaches  of  the  covenants 
in  the  lease.  In  that  case  it  is  clear  that  a  privity  existed  between 
the  plaintiff  and  defendant,  and,  therefore,  whatever  the  merits  of 
it  might  be,  it  could  not  raise  the  present  question,  which  is, 
whether  a  lessor  has  any  equity  upon  the  covenants  against  an 
assignee,  there  being  no  legal  assignment  of  the  term. 

Such,  then,  being  the  state  of  the  authorities,  there  being 
undoubtedly,  in  support  of  the  present  bill,  a  decree  of  Lord 
Thurlow,  but  which  has  never  been  followed  except  in  the  single 
case  of  Flight  v.  Bentley,  the  authority  of  which  was  distinctly 
repudiated  by  the  Judge  who  decided  it  in  the  subsequent  case  of 
Moores  v.  Choat,  the  question  is  whether  I  am  bound  to  act  on  that 
decree  of  Lord  Thurlow,  objectionable  as  it  appears  to  me  in 
principle,  as  an  established  rule  of  equity.  I  am  of  opinion  that  I 
am  not.  The  state  of  the  authorities  does  not  compel  me  to  do  so ; 
and  not  being  compelled,  I  will  not  make  an  order  which  would 
have  the  effect  of  again  setting  up  that  rule  as  the  doctrine  of  the 
Court. 

I  think,  therefore,  the  decision  of  the  Vice-Chancellor  allowinjir 
the  demurrer,  was  correct,  and  that  the  present  appeal  must  be 
dismissed  with  costs. 


1848. 
Der.  13. 

Shadwell, 
V.-C. 

On  Appeal. 
Lord 

COTTEKUAM, 

L.C. 

[726] 


EHEAM  V.  SMITH. 

(2  Phillips.  726—730.) 

An  individual  shareholder  in  an  insolvent  joint-stock  Company,  being 
sued  at  law  by  a  banking  fiim  consisting  of  five  partners,  one  of  whom  v  ue$ 
also  a  shareholder  in  the  Company,  for  a  debt  due  from  the  Company  to  tho 
Bank,  filed  a  bill  against  the  plaintiff  at  law,  and  all  the  other  shareholders 
in  the  Company,  praying  that  the  affairs  of  the  Company  might  be  wound 
up,  and  that,  in  the  mean  time,  the  action  might  be  stayed.  A  general 
demurrer  by  the  other  four  partners  in  the  Bank  was  allowed,  on  the  ground 
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that  the  relief  prayed  necessarily  involved  the  winding  up  of  the  affairs  of        Rhbam 
the  Bank  as  well  as  of  the  Company,  which,  if  it  had  been  specifically  «• 

prayed,  which  it  was  not,  would  have  rendered  the  bill  multifarious. 

But  semble.  This  Court  will  not  restrain  a  creditor  of  a  joint-stock  Com- 
pany from  enforcing  payment  of  his  debt  against  an  individual  shai-eholder, 
on  the  ground  merely  that  the  creditor  is  himself  a  shareholder,  and  there- 
fore liable  to  contribute,  as  such  interference  would  defeat  the  rule  at  law, 
which,  for  convenience,  enables  creditors  of  such  Companies  to  recover  their 
debts  by  that  form  of  proceeding. 

This  was  an  appeal  from  an  order  of  the  Vice-Chancellor  of 
England  overruling  a  general  demurrer  to  the  bill. 

The  bill  stated  that,  in  1836,  a  joint-stock  Company  was  formed 
for  the  purpose  of  establishing  a  proprietary  school,  called  the  Hull 
College,  in  shares  of  25f.  each,  limited  in  number  to  200 ;  and  that 
the  plaintiff  and  upwards  of  100  other  persons,  all  of  whom  were 
defendants,  subscribed  and  became  shareholders  in  the  Company. 
That  the  undertaking,  proving  unsuccessful,  was  abandoned  in 
the  year  1845 ;  but  that  various  debts  which  were  contracted  in  the 
course  of  carrying  it  on  still  remained  unpaid.  That,  though  there 
were  some  assets  of  the  Company  still  outstanding,  such  assets  were 
inadequate  to  the  payment  of  the  debts,  and  that  the  plaintiff  was 
only  liable  to  such  debts  jointly  with  the  other  shareholders.  That 
the  defendant  John  Henry  Smith  and  five  other  persons  (who  were 
the  demurring  defendants),  being  in  partnership  as  bankers,  had 
lately  brought  an  action  against  the  plaintiff  in  the  Court  of 
Exchequer  to  recover  1,020/.  alleged  to  have  been  advanced  by  the 
Bank  to  the  Company;  but  that  John  Henry  Smith  was  also  a 
shareholder  in  the  joint-stock  *Company  ;  and  that,  if  an  account  [  ^727  ] 
were  taken  of  the  affairs  of  the  Company,  it  would  be  found  that,  as 
between  himself  and  other  shareholders,  including  the  plaintiff, 
John  Henry  Smith  was  equally  liable  with  the  plaintiff  to  the 
payment  of  a  portion  of  the  said  alleged  debt ;  and  that  the  portion 
of  it  for  which  the  plaintiff  was  liable,  as  between  himself  and  the 
other  shareholders,  did  not  exceed  10/. 

The  bill  then  charged  that,  under  these  circumstances,  it  was 
contrary  to  equity  that  John  Henry  Smith  should  be  allowed,  either 
alone  or  jointly  with  his  co-partners,  to  enforce  payment  against 
the  plaintiff  of  the  debt ;  and  it  prayed  that  the  accounts  of  the 
Company  might  be  taken,  and  its  affairs  wound  up  under  the  direc- 
tion of  the  Court ;  and  that  provision  might  be  made  for  payment 
of  the  debts  of  the  Company,  including  the  debt  in  question,  and, 
80  far  as  might  be  requisite  for  that  purpose,  by  the  contribution  of 
the  shareholders  according  to  their  relative  liabilities;  and  that 
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Rhsau       in  the  meantime  the  action  and  all  proceedings  therein  might  be 
Smith.       stayed. 

On  the  hearing  of  the  appeal, 

Mi\  Roll  and  Mr.  Roundell  Palmer  appeared  for  the  appellants. 

Mr.  Stuart  and  Mr.  Goodeve  for  the  respondent. 

In  the  course  of  the  argument  it  was  stated  that  the  Vice- 
Chancellor  had  treated  the  case  as  one  in  which  a  partnership 
composed  of  A.  and  B.  were  suing  a  partnership  composed  of  A.,  C. 
and  D.  in  which  case  he  considered  that  it  would  be  contrary  to 
[  •728  ]  equity  to  allow  the  *debt  to  be  recovered  without  first  ascertaining 
for  what  proportion  of  it  A.  himself  was  personally  liable. 

The  Lord  Chancellor: 

It  really  seems  to  me  that  if  the  principle  upon  which  this 
demurrer  is  said  to  have  been  overruled  by  the  Vice-Chancellor 
were  admitted,  it  might  lead  to  the  most  frightful  consequences  ; 
for  it  comes  to  this — that  if  a  Railway  Company,  or  any  Company 
carrying  on  great  works,  and  who  may  have  become  indebted  to 
some  contractor  in  half  a  million  of  money  for  work  done,  upon 
that  contractor  applying  for  payment  of  his  debt,  can  find  out  that 
he  or  any  one  connected  with  him  in  business  holds  a  single  share 
in  the  Company,  they  may  say,  No,  we  cannot  pay  your  debt ;  you 
must  first  break  up  the  Company,  and  ascertain  whether  its  assets 
are  suflScient  for  payment  of  its  debts  ;  for  if  not,  you,  or  the  persons 
connected  with  you,  will  be  liable  to  contribute  to  the  very  sum 
which  you  seek  to  recover.  It  is  impossible  to  stop  short  of  that, 
if  the  principle  be  once  admitted. 

After  some  difficulty  a  rule  has  been  established  at  law  enabling 
creditors  of  these  great  Companies  to  enforce  their  claims  against 
individual  shareholders,  leaving  them,  of  course,  to  their  right  to 
contribution  against  their  copartners.  The  rule,  no  doubt,  leads 
sometimes  to  hardship  upon  the  party  sued :  but  the  balance  of 
convenience  is  in  its  favour,  and  for  that  reason  it  has  been  adopted, 
because  it  would  be  a  still  greater  hardship  upon  parties  dealing 
with  such  Companies  if  the  enforcement  of  their  claims  were  to  be 
embarrassed  by  the  necessity  of  treating  all  the  members  of  the 
Company  as  jointly  responsible.  This  suit,  however,  is  an  attempt 
^729  ]       to  induce  a  court  of  equity  to  interfere  with  that  rule ;  *for  the 
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plaintiff  by  his  bill  asserts,  in  effect,  nothing  short  of  this  proposi-  Rhbam 
tion — If  I  can  find  out  that  you,  who  are  suing  me  at  law,  have  a  smith. 
single  share  in  the  Company  against  whom  the  claim  is  made,  then 
there  is  an  end  to  your  legal  right :  Equity  will  interfere,  and, 
though  your  money  may  have  contributed  to  the  establishment  of 
the  Company,  you  shall  not  be  permitted  to  recover  a  single  farthing 
against  any  member  of  the  Company  until  the  concern  is  altogether 
wound  up. 

I  have  made  these  observations  upon  the  general  principle 
involved  in  the  bill,  and  which  the  order  of  the  Vice-Chancellor 
appears  to  have  recognised,  on  account  of  the  alarming  conse- 
quences to  which  it  seems  to  lead  :  but  they  are  not  the  grounds 
upon  which  I  dispose  of  this  case;  for,  independently  of  these 
'  general  considerations,  there  are  other  objections  on  the  face  of  the 
bill  which  appear  to  me  to  be  fatal  to  it. 

Here  is  a  bill  filed  by  an  individual  who  is  sued  at  law  for  a  debt 
due  to  a  banking-house.  He  says,  you,  the  banking  firm,  ought 
not  to  be  permitted  to  sue  me  for  this  debt,  because  Mr.  Smith, 
one  of  the  partners  in  your  firm,  is  a  shareholder  in  the  Company  ; 
and,  therefore,  if  I  am  liable  to  pay  this  debt,  he  is  bound  to  con- 
tribute with  me  to  this  and  all  other  demands  against  the  concern 
in  which  we  are  both  shareholders.  Now,  as  against  Mr.  Smith, 
in  a  suit  properly  framed  for  that  purpose,  the  plaintiff  may  or 
may  not  be  entitled  to  such  contribution  ;  that  is  not  the  question 
here  ;  for,  he  says,  because  Smith,  a  partner  in  the  Bank,  is  also  a 
shareholder  in  the  Company,  you,  the  Bank,  shall  not  be  permitted 
to  sue ;  and  he  makes,  not  only  Smith,  but  all  the  other  partners 
in  the  Bank  parties  to  the  suit.  But  what  is  the  equity  against  the 
partners  ?  If  they  are  not  to  be  permitted  to  proceed  at  law,  what 
•is  it  that  the  plaintiff  asks  against  them  ?  If  his  contention  is  that  t  *730  J 
they  shall  not  be  permitted  to  recover  the  debt  at  law,  because  one 
among  them  has  a  joint  liability  for  it  with  the  plaintiff  in  equity, 
what  is  that  but  to  set  off  a  joint  against  a  separate  debt  ?  If,  on 
the  other  hand,  the  object  is  to  set  off  the  amount  of  Smith's 
liability,  not  against  the  whole  debt  claimed  by  the  Bank,  but  against 
the  part  which  will  be  coming  to  him  as  one  of  the  partners,  the 
answer  to  that  is  twofold — Ist,  the  bill  contains  no  allegation 
that,  if  the  accounts  of  the  Bank  were  taken,  any  thing  would  be 
coming  to  Smith.  For  aught  that  appears,  he  may  be  a  debtor  to 
the  partnership,  and  then  his  share  of  the  sum  in  question  would 
be  nothing.    But,  2ndly,  if  that  be  the  object,  the  bill  is  multifarious 
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ill  the  highest  degree.  For,  in  order  to  work  out  that  equity, 
it  would  be  necessary  to  wind  up  the  affairs  of  the  Bank  as  well  as 
those  of  the  Company,  in  which  the  other  partners  in  the  Bank 
have  no  interest  or  concern  whatever.  It  is  obvious  that  that  is 
multifariousness  in  its  highest  possible  form. 

Without,  therefore,  insisting  upon  the  extremely  dangerous  con- 
sequences which  I  think  would  result  from  acting  upon  the 
doctrine  which  seems  to  be  the  foundation  of  the  order  of  the 
Vicb-Chanobllor,  it  appears  to  me  that  upon  these  particular 
grounds  the  demurrer  in  this  case  ought  certainly  to  have  been 
allowed. 


1848. 
Dee,  n. 

Lord 

Lanqdalr, 

M.R. 

On  Appeal. 
Lord 

COTTKNriAM, 
L.C, 

[731] 


WHITTLE   V.   HENNING(l). 

(2  Phillips,  731—739.) 

Under  the  old  law  a  married  woman's  reversionary  interest  in  personal 
estate  could  not  by  sun-ender  or  release,  or  merger  or  otherwise,  be  con- 
verted into  an  interest  in  possession  so  as  to  enable  her  to  dispose  thereof 
effectually  during  coverture. 

By  the  settlement  made  on  the  marriage  of  Mr.  and  Mrs.  Henning 
in  1822,  the  sum  of  2,000i.,  to  which  Mrs.  Henning  was  entitled 
under  her  father's  will,  was  vested  in  trustees  in  trust  for  the 
intended  husband  and  wife  successively  for  life,  and,  after  the  death 
of  the  survivor,  on  the  usual  trusts  for  the  children  of  the  marriage 
as  the  parents  should  appoint,  &c.  And  the  deed  contained  a 
power  to  the  trustees,  at  the  request  of  Mr.  and  Mrs.  Henning,  or 
the  survivor  of  them,  to  invest  the  money  in  land,  to  be  held  on  the 
same  trusts  as  were  thereby  declared  of  the  money. 

This  suit  was  afterwards  instituted  for  the  administration  oi 
the  testator's  estate,  and  the  2,000{.  was  carried  over  in  the  cause, 
to  the  separate  account  of  the  marriage  settlement. 

By  an  indenture  of  the  1st  of  November,  1847,  Mr.  and  Mrs. 
Henning,  by  virtue  of  the  power  in  the  settlement,  which  was  an 
exclusive  one,  appointed  the  fund,  subject  to  their  own  lives,  to 
John  James  Henning,  their  only  surviving  child.  And  by  another 
indenture  dated  the  15th  March,  1848,  and  made  between  the  son 
of  the  first  part,  Mr.  Henning,  the  father,  of  the  second  part,  and 
Mrs.  Henning  of  the  third  part,  the  father  and  the  son  released  and 
surrendered  their  respective  interests  in  the  fund  to  Mrs.  Henning, 


(1)  In  re  Onsloio  (1888)  39  Ch.  D.  622,  57   L.  J.  Ch.  940,  69  L.   T.  308; 
Jn  re  Davenport  [1896]  1  Ch.  361,  64  L.  J.  Ch.  252,  71  L.  T.  875. 
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expressly  **  to  the  intent  that  the  interests  of  the  father  and  the  son     Whittlb 
might  be  *merged  and  extinguished  in  that  of  the  mother,  and  that     hbnning. 
the  fund  might  become  absolutely  vested  in  possession  in  her.*'  And       [  •782  ] 
having  executed  that  deed,  the  father,  mother,  and  son  presented  a 
joint  petition  to  the  Master  of  the  Bolls,  praying  that  the  fund  in 
Court  might  be  transferred  to  the   son.      His  Lordship   having 
dismissed  the  petition,  this  was  an  appeal  from  his  decision. 

Mr.  Batten  appeared  in  support  of  the  appeal  petition,  and 
cited  several  cases,  all  of  which  are  reviewed  on  the  Lord  Chan- 
CELLOB*s  judgment. 

The  Lord  Chancellor:  i>ec^\. 

When  this  petition  was  heard,  I  expressed  a  strong  opinion 
that  the  prayer  could  not  be  granted,  and  I  had  understood  that 
the  petitioners  did  not  propose  to  press  the  case  any  further  (i). 
Having,  however,  lately  been  informed  that  they  wished  for  my 
judgment  upon  it,  I  have  fully  considered  the  very  important  point 
raised  by  the  petition ;  most  important,  as  deeply  affecting  the  pro- 
tection which  this  Court  ought  to  afford  to  married  women,  and 
worthy  of  the  utmost  deliberation,  as  the  Master  of  the  Rolls 
and  Vicb-Chancellor  op  England  entertain  opposite  opinions. 
The  point  is  one  which  ought  not  to  remain  in  that  state ;  and  I 
am  glad  of  the  opportunity  of  doing  what  in  me  lies  to  settle  it. 

It  appears  upon  the  petition  that,  by  the  marriage  settlement  of 
Mr.  and  Mrs.  Henning,  the  sum  in  question,  the  property  of  the 
wife,  was  vested  in  trustees,  upon  trust  *to  pay  the  income  to  [  *733  ] 
the  husband  for  his  life,  and  then  to  the  wife  for  her  life,  and 
then  to  pay  the  principal  to  such  child  of  the  marriage,  and  in 
such  manner  as  the  parents  should  appoint.  An  appointment 
of  this  sum  was  duly  made  in  favour  of  the  son  of  the  marriage, 
and  he  had  executed  a  deed  assigning  and  releasing  all  this  rever- 
sionary interest  in  the  fund  to  his  mother,  her  executors,  adminis- 
trators, and  assigns,  to  the  end  that  the  life  interest  of  the  mother 
might  merge  in  this  reversionary  interest  of  the  son,  and  be 
enlarged  thereby  into  an  immediate  absolute  interest  expectant  on 
the  death  of  the  father,  and  the  father  assigned  and  surrendered  all 
bis  interest  in  the  fund  to  his  wife,  the  mother,  to  the  intent  that 

(1)  Probably  because  the  object  of      inland,  for  which,  it  will  be  observed, 
the     petition     might    be    indireotly      there  was  a  power  in  the  settlement. 
littiiined  by  an  investment  of  the  fund 
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writtlk     such,  bis  life  interest,  might  be  merged  and  extinguisbed  in  tbe 
Hksning.     interest  of  the  wife,  and  that  the  fund  should  become  absolutely 
vested  in  her. 

The  first  thing  which  strikes  the  mind  is,  what  eflfect  this 
machinery  can  produce,  and  how  it  can  alter  the  rights  of  the 
parties.  The  wife,  by  her  mamage  settlement,  had  an  interest 
for  her  life  in  all  the  dividends  which  would  accrue  after  the  death  of 
her  husband,  and  before  her  own ;  and  this,  by  the  acknowledged 
law  and  practice  of  this  Court,  was  secured  to  her,  as  she  could  not 
part  with  it  during  the  coverture.  The  husband  had  a  right  to  all 
the  dividends  which  should  accrue  during  his  life ;  but  he  could  not 
by  any  means  defeat  or  interfere  with  the  future  life  interest  of  his 
wife.  What,  then,  is  the  efifect  of  his  assigning  this  life  interest  of 
his  for  the  benefit  of  his  wife  ?  Whatever  benefit  the  wife  could 
derive  under  this  assignment  must  terminate  with  the  coverture,  it 
being  for  the  life  of  the  husband.  To  such  interest  the  husband 
jure  mariti  would  become  immediately  entitled ;  that  is,  his  interest 
would  remain  the  same,  though  under  a  different  title.  It  would 
[  *^^^  ]  indeed  be  strange  it  such  a  scheme  should  *have  the  effect  of 
enabling  him  to  deprive  the  wife  of  her  future  life  interest  by 
depriving  this  Court  of  the  exercise  of  its  jurisdiction  for  her  pro- 
tection. If  that  were  possible,  it  would  be  diflScult  to  suggest 
methods  by  which  fathers  could  secure  for  the  widowhood  of  their 
daughters  that  income  which  the  fortune  settled  upon  them  might 
produce.  All  the  rules  of  this  Court  for  the  protection  of  married 
women  are  for  their  protection  against  the  influence  of  their  husbands 
when  exercised  for  the  purpose  of  appropriating  to  themselves  property 
which  the  wives  ought  to  enjoy,  or  against  the  too  severe  operation  of 
the  marital  rights.  That  the  Court  disregards  for  this  purpose  what 
the  abstract  rights  of  the  husband  may  be,  is  illustrated  by  the 
rule  that  this  Court  will  not  assist  the  husband  to  possess  himself 
of  property  to  which  he  is  entitled  jure  vianti,  without  securing  so 
much  of  it  as  it  thinks  right  for  the  benefit  of  the  wife  and  children, 
and  will  enforce  her  equity  against  him,  unless  satisfied  by  the 
private  examination  of  the  wife  that  she  fully  understands  her 
rights,  and  is  desirous  that  the  property  should  be  paid  to  her 
husband.  If  the  property  be  reversionary,  the  Court  will  not  take 
her  consent,  the  principle  of  which  rule  is  very  clearly  explained 
in  the  very  able  judgment  of  Sir  Thomas  Plumer  in  Purdue  v. 
Jackson  (i),  and,  as  in  that  case,  will  not  give  any  effect  to  an 
(1)  25E.  K.  l(lRu88.  1). 
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assignment  by  the  husband  and  wife  against  the  surviving  wife.  Whittle 
In  Stiffe  V.  Everitt  (i)  I  expressed  an  opinion  that  the  present  life  henkinq. 
interest  of  the  wife  fell  within  the  rule,  because  if  she  should 
survive  her  husband,  all  payment  after  his  death  would  prove  to 
have  been  reversionary  within  the  principle  of  the  rule.  If  that 
opinion  be  correct,  it  follows  that,  if,  from  the  commencement,  the 
wife  had  had  a  life  interest  in  the  dividends,  such  interest  would 
*be  inalienable  by  the  husband,  except  as  to  what  might  accrue  [  *736  ] 
during  the  coverture.  But  is  not  the  position  of  the  parties  in  the  pre- 
sent case  precisely  the  same?  The  husband  in  her  right  is  entitled  to 
all  the  dividends  which  may  arise  during  the  coverture,  but  upon 
his  death  her  title  to  all  future  dividends  during  her  own  life  will  be 
her's.  In  neither  case  will  the  Court  permit  the  husband  to  deprive 
her  of  such  reversionary  interest.  It  is  true  that  the  wife  in  this 
case  has  not  only  a  present  life  interest  from  her  husband,  but  the 
ultimate  interest  in  the  fund  from  her  son,  and  therefore,  it  is  said, 
has  a  present  absolute  title  to  the  whole.  This  proposition  assumes 
that  her  reversionary  life  interest  no  longer  exists ;  that  it  is,  in 
fact,  merged  in  the  other  interests  so  conferred  upon  her  by  her 
husband  and  son.  But  this  can  only  prevail  if  the  Court  should, 
by  analogy  to  law,  establish  an  equitable  merger  for  the  sole 
purpose  of  depriving  the  wife  of  this  protection  to  her  reversionary 
interest  which  it  has  hitherto  afforded,  which  would  be  to  permit  a 
supposed  analogy  to  the  rules  of  law  to  defeat  the  rules  and 
practice  of  this  Court  in  the  protection  it  affords  to  married  women, 
although  in  all  other  cases  it  disregards  the  rules  of  law  and  the  rights 
of  husbands  when  they  interfere  with  such  rules  and  practice.  What 
this  Court  protects  is  the  reversionary  life  interest  of  the  wife,  and 
for  that  purpose  it  will  consider  it  as  still  reversionary,  notwith- 
standing other  parties  interested  in  the  fund  may  for  the  purpose 
of  depriving  her  of  such  reversionary  interest,  by  enabling  her  to 
dispose  of  it,  endeavour  to  unite  in  her  person  all  the  other  interests 
in  it.  I  observe  that  the  Vice-Chancellor  of  England,  in  Ilcdl  v. 
Ilugonin  (2),  says  that  he  does  not  put  the  case  as  one  of  merger  ; 
but  the  conveyancer  who  prepared  the  assignment  in  this  case 
seems  *to  have  been  aware  that  in  no  other  way  could  the  object  of  [  •736  ] 
the  parties  be  advanced,  for  it  recites  that  the  object  was,  that  the 
life  interest  of  the  husband  should  be  merged  and  extinguished  in 
the  interest  of  the  wife.  If  there  be  no  merger,  the  life  interest 
of  the  wife  remains  reversionary,  and  would  therefore  be  clearly 
(1)  43  B.  B.  135  (1  My.  &  Cr.  37),  (2)  H  Sim.  595. 
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Whittlk  within  Purdew  v.  Jackson  (i),  Honnery.  Morton  (2),  and  the  many 
Hbnning.  other  cases  which  have  established  the  rule  for  the  protection  of 
the  reversionary  interests  of  wives.  Is  there,  then,  a  merger  which 
defeats  this  rule  ?  Legal  merger  there  cannot  be ;  bat,  if  there 
had  been,  equity  would  not  permit  a  merger  at  law  to  defeat 
equitable  estates  and  interests.  Such  has  been  the  rule,  at  least, 
since  the  time  of  Charles  II.,  as  is  proved  by  Thorn  v.  Newnian  (3), 
Nurse  v.  Yerworth  (4).  Will  it,  then,  when  there  is  no  legal  merger, 
introduce  the  doctrine  of  merger  into  trusts,  solely  for  the  purpose 
of  defeating  equities  and  destroying  its  own  jurisdiction  in  the  pro- 
tection of  the  interests  of  married  women  ?  I  cannot,  also,  but  refer 
upon  this  part  of  the  case  to  the  able  argument  of  Mr.  Randall  in 
Hall  V.  Hugonin  (5),  showing  how  impossible  it  was  to  prejudice  the 
wife  in  her  own  reversionary  interest  by  others  bestowing  upon  her 
gifts  which  she  might  afterwards  disclaim,  and  thereby  revive  her 
reversionary  interest,  after  this  Court,  if  it  should  make  the  order 
prayed,  had  destroyed  it  by  treating  it  as  an  interest  in  possession. 
The  observations  of  Sir  W.  Grant  in  Richards  v.  Chambers  (6)  leave 
no  doubt  as  to  what  would  have  been  his  opinion  upon  the  case 
now  before  me,  which  I  am  glad  to  refer  to,  because  another  case 
before  the  same  eminent  Judge,  that  of  Dos  well  v.  Earle  (7),  has 
[  *Ti7  ]  been  referred  to  as  an  *authority  in  support  of  the  petition.  It  is 
sufficient  to  observe  that  the  rule  of  the  Court  relating  to  the 
reversionary  interests  of  married  women  was  not  adverted  to,  and 
that  the  widow's  claim,  which  was  not  to  the  fund,  but  against 
representatives  for  a  devastavit,  was  not  made  until  after  the  lapse 
of  many  years  from  her  husband's  death  :  the  report  states  that 
the  bill  was  dismissed,  but  the  grounds  upon  which  that  was  done 
are  not  reported.  Pickard  v.  Roberts  (8)  is  said  to  dififer  from  the 
present,  because  in  that  case  the  life  estate  belonged  to  the 
husband;  but  the  only  difiference  is  that  in  that  case  he  held 
the  life  estate  in  his  own  right,  and  in  the  present  he  holds  it  jure 
viariti. 

Independently  of  the  very  recent  decisions  which  I  am  by  this 
appeal  called  upon  to  review,  I  should  have  considered  the  attempt 
to  obtain  possession,  by  an  order  of  this  Court,  of  a  fund  in  which 
a  married  woman  has  such  an  interest  as  was  provided  for  this  lady 

(1)  25  R  E.  1  (1  Euss.  1).  (o)  14  Sim.  595. 

(2)  27  E.  E.  15  (3  Euss.  65).  (6)  8  E.  E.  44  (10  Vos.  580). 

(3)  3  Swanst.  603.  (7)  12  Ves.  473. 

(4)  3  Swanst.  618.  (8)  3  Madd.  384. 
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by  her  marriage  settlement,  as  one  wliich  the  Court  could  not  Whittle 
sanction,  as  being  in  violation  of  the  rules  and  principles  of  this  henning. 
Court  for  the  protection  of  married  women,  which  have  been  estab- 
lished for  that  laudable  purpose  in  defiance  of  legal  rights,  and  the 
evasion  of  which  this  Court  will  not  permit.  I  must,  however, 
consider  these  recent  decisions.  I  have,  against  the  claim  made 
by  this  petition,  the  judgment  of  the  Master  of  the  Rolls  in  this 
case ;  and  I  have  also  his  refusal  to  make  the  order  in  Stoiij  v. 
Tonrje  (i).  I  have,  on  the  other  hand,  several  cases  decided  by  the 
Vice-chancellor  op  England,  which  are  reported  in  14  Sim.  593, 
giving  effect  to  such  a  claim.  The  first  of  these  in  date  appears  to 
be  Lachton  v.  Adams,  13th  August,  1836,  reported  also  in  14  Law 
Journal,  382,  which  is,  in  principle,  the  same  as  *the  present.  The  [  •Tss  ] 
report  says  that  his  Honour  made  the  order ;  but  the  married  lady's 
consent  not  having  been  taken,  and  the  Yic^-Chancellor  having 
risen,  counsel  applied  to  me  to  take  such  consent,  and  that  I  there- 
upon said  that  the  life  interest  had  merged,  and  that  the  interest  of 
the  married  lady  was  no  longer  reversionary.  I  have  not  any 
recollection  of  the  transaction ;  but,  as  the  order  had  been  made, 
and  as  all  I  was  asked  to  do  was  to  take  the  married  woman's 
consent,  it  is  not  very  probable  that  I  should  have  entered  into  the 
merits  of  the  case,  or  expressed  any  opinion  upon  it.  If  any  such 
expressions  were  used  as  those  reported,  they  are  much  more  likely 
to  have  been  used  by  the  counsel  who  made  the  application ;  but, 
be  that  as  it  may,  it  is  quite  clear,  from  the  report,  that  the  appli- 
cation was  ex  parte ;  and  the  observation,  if  made  by  me,  which  I 
greatly  doubt,  was  so  made  without  consideration,  without  argu- 
ment, and  without  reference  to  authorities.  An  opinion  expressed 
under  such  circumstances  ought  not  to  have  any  weight  attached 
to  it.  That  case,  however,  does  show  the  view  the  Vice-Chancellor 
took  of  the  claim  in  question.  The  next  case  in  date  is  Wilson  v. 
Oldham  (2),  in  which  it  must  be  presumed  that  the  same  principle 
was  intended  to  be  acted  upon,  but  in  which  case  there  does  not 
appear,  from  the  report,  to  have  been  any  union  of  the  interests  or 
any  possibility  of  a  merger,  because  the  husband's  assignment  of 
his  wife's  reversionary  interest  being  inoperative,  Wilson,  who 
claimed  under  it,  and  to  whom  the  life  interest  was  assigned,  never 
had  the  two  interests  united  in  him.  In  other  respects  it  was  pre- 
cisely this  case :  but  Creed  v.  Perry  (3),  in  1846,  went  further ;  for 

(1)  7  Bcav.  91.  (3)  14  Sim.  592. 

(2)  14  Sim.  594. 
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[r.r. 


Whittle 

r. 
Hennikg. 

[  •739  ] 


there  being  a  fund  in  Court  of  which  Ann  Taylor  was  entitled  to 
the  dividends  for  her  life,  *and  Ann  Baynor  entitled  to  the  principal 
after  her  death,  the  consent  of  Ann  Taylor  and  Ann  Raynor  being 
taken  in  Court,  the  fund  was  ordered  to  be  paid  to  the  husband  of 
Ann  Raynor.  In  Hall  v.  Ihigonin  (i)  the  case  now  under  considera- 
tion clearly  and  distinctly  arose.  It  appears  to  have  been  well 
argued ;  and  the  judgment  of  the  Yigb-Changellor  must  be 
considered  as  the  expression  of  his  deliberate  opinion. 

Those  cases,  though  rather  numerous,  are  all  of  recent  dates  ; 
and  the  importance  of  the  subject,  and  the  practice  which  they 
encourage  of  attempting  to  deprive  married  women  of  the  protection 
of  this  Court  for  their  reversionary  interests  by  schemes  such  as 
this  petition  discloses,  compels  me  to  act  upon  the  opinion  I  have 
formed,  notwithstanding  these  cases.  The  reversionary  interest  of 
the  wife  entitled  to  the  protection  of  this  Court  continues,  in  my 
judgment,  still  reversionary  for  the  purpose  of  such  protection, 
notwithstanding  the  attempts  made  to  exclude  it.  The  petition 
must,  therefore,  be  dismissed. 


1848.       LORD  V.  The  GOVERNOE  and  COMPANY  op  COPPER 
^!i:-  MINERS  AND  Others  (2). 

Knioht        (2  Phillips,  740—752 ;  S.  C.  1  Hall  &  Tw.  85 ;  18  L.  J.  Ch.  65  ;  12  Jur.  1059 ; 
BRUCE,  V.-O.  ^^^gg  2  De  a.  &  Sm.  308.) 

On  Appeal. 

y     ,  A  demurrer  to  a  bill  by  one  of  the  shareholders  of  an  incorporated 

CoTTENHAM  Mining  Company  on  behalf  of  himself  and  all  the  other  shareholders  except 

L.C.  the  members  of  the  governing  hody,  who  were  defendants,  impeaching 

[  740  ]  several  transactions  of  that  body,  which  it  appeared  had  been  sanctioned  by 

majorities  at  general  meetings  of  the  shareholders,  and  amongst  which  was 
a  project  to  vest  all  the  property  of  the  Company  in  trustees  for  the  purpose 
of  liquidating  its  affairs,  was  allowed,  notwithstanding  some  vague  and 
general  charges  of  fraud  and  misconduct  on  the  part  of  the  defendants,  and 
an  allegation  that,  by  the  constitution  of  the  Company,  no  one  but  the 
governing  body  could  convene  a  general  meeting ;  the  specific  acts  com- 
plained of  not  being  clearly  such  as,  in  the  opinion  of  the  Court,  it  was 
incompetent  to  a  majority  of  shareholders  to  sanction. 

The  doctrine  of  Foss  v.  Harhottle  {3)  and  Mozley  v.  Alston  (4),  as  to  the 
interference  of  this  Court  in  the  internal  administration  of  incorporated 
Companies,  confirmed. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Knight 
Bruce,  overruling  two  general  demurrers  to  the  bill,  which  was 
filed  by    the   plaintiff  on  behalf  of  himself    and  all  the   other 

(1)  14  Sim.  595.  (3)  62  R.  R.  185  (2  Hare,  492). 

(2)  Macdougall  v.  Gardiner  (1875)  1  (4)  65  R,  R.  520  (1  Ph.  700). 
Ch.  D.  13,  45  L.  J.  Ch.  27. 
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shareholders  in  the  Company,  except  the  members  of  the  governing        Lord 
body,   against  the  Company  itself,  the  members  of  the  govern-     govebnor 
ing  body,  the  Bank  of  England,  and  several  other  parties  who  were  Company 
alleged  to    be  holders  of  debentures,   notes,   or  other  securities       copper 
affecting  the  property  of  the  Company,  which  the  bill  sought  to 
impeach. 

The  bill  commenced  by  setting  forth  an  abstract  of  certain  letters- 
patent  of  William  &  Mary,  by  which  the  Company  had  been 
incorporated  by  the  name  of  the  Governor  and  Company  of  Copper 
Miners  in  England ;  from  which  abstract  it  appeared  that  the 
Company  was  empowered  to  hold  land  not  exceeding  the  yearly 
value  of  6,000Z.,  and  goods  and  chattels  to  any  amount,  and  to  raise 
a  joint-stock,  and  the  same  to  increase  or  diminish  from  time  to 
time,  as  the  Company  and  their  successors  should  find  most  fitting 
and  convenient :  that  the  management  *of  the  affairs  of  the  Company  [  •74i  ] 
was  vested  in  a  Governor  and  Deputy-Governor,  and  ten  or  more 
assistants,  who  were  to  be  annually  elected  at  general  meetings  of 
the  shareholders,  and  that  the  Governor  and  Company  and  their 
successors  were  empowered  to  hold  courts  for  the  purpose  of  con- 
sulting concerning  the  affairs  of  the  Company.  The  bill  then  set 
forth  various  prospectuses  which  had  been  issued  by  the  governing 
body  of  the  Company  in  the  years  1841  and  1842,  and  in  conse- 
quence of  which,  it  alleged  that  many  shares  had  been  disposed  of, 
announcing  that  the  nominal  capital  of  the  Company  was  1,000,0002., 
consisting  of  10,000  shares  of  1002.  each,  a  considerable  number  of 
which  still  remained  unappropriated ;  but  that  it  had  been  calcu- 
lated that  a  paid-up  capital  of  650,000Z.  would  be  sufficient  to  carry 
on  the  contemplated  business  of  the  Company,  being  65Z.  per  cent. 
on  the  nominal  amount  of  the  shares,  of  which  832.  was  to  be  paid 
immediately,  and  the  remainder  in  calls  not  exceeding  lOZ.,  at 
intervals  of  not  less  than  two  months. 

The  bill  then  stated  that  the  whole  management  of  the  concerns 
of  the  Company  devolved  upon  the  court  of  assistants,  consisting 
of  the  Governor  and  assistants,  who  rendered  no  accounts  to,  and 
were  subject  to  no  supervision  of,  the  shareholders  at  large,  but 
that  twice  in  every  year  general  meetings  of  the  shareholders  were 
convened  by  the  court  of  assistants,  at  one  of  which  the  election 
of  the  elective  officers  of  the  Company  was  carried  on,  and  at  each 
of  which  the  Governor  and  Deputy-Governor  would  deliver  a  speech 
or  report  to  the  shareholders,  purporting  to  inform  them  of  the 
condition  and  prospects  of  their  affairs. 


272 


1848.     CH.     2  PHILLIPS,  741—743. 


[r.r. 


LOBD 

r. 
Governor 

AND 

Company  op 
Copper 
Miners. 

[  •742  ] 


[  •743  ] 


The  bill  then  stated  that,  at  the  half-yearly  general  meeting  of 
April,  1844,  the  Governor  had  announced  *that  all  the  shares  in 
the  Company  had  been  disposed  of,  and  had  represented  the  affairs 
of  the  Company  as  in  a  highly  prosperous  condition ;  and  that  at 
the  half-yearly  general  meeting  of  April,  1846,  after  making  a 
similar  representation,  he  proceeded  to  state  that  it  had  appeared 
to  the  court  that  they  were  best  consulting  the  interests  of  the 
shareholders  by  delaying,  as  far  as  was  practicable,  the  making  of 
calls,  and  that,  as  that  view  had  appeared  to  meet  with  the  full 
approbation  of  the  shareholders  at  several  previous  meetings,  they 
had  from  time  to  time  borrowed  considerable  sums  of  money,  for 
terms  varying  from  two  to  seven  years,  and  that,  owing  to  unfore- 
seen circumstances,  it  had  become  necessary  to  make  immediate 
arrangements  for  liquidating  a  considerable  portion  of  those  loans, 
and  for  which  purpose,  in  order  to  avoid  the  necessity  of  making 
additional  calls  upon  the  proprietors,  which  they  conceived  would 
be  inexpedient,  they  proposed  to  raise  a  sum,  not  exceeding 
500,000Z.,  by  the  issue  of  preference  shares  of  25L  each,  redeemable 
by  the  Company  after  the  expiration  of  ten  years,  at  a  sum  not 
exceeding  80Z.  per  share,  the  holders  of  such  shares  in  the  mean- 
time to  have  a  priority  of  right  to  a  dividend,  not  exceeding  a 
certain  amount,  before  any  dividend  should  be  declared  upon  the 
original  shares.  The  bill  then  stated  that  a  resolution  to  that 
effect  was  unanimously  adopted  by  the  meeting,  and  that,  at  the 
half-yearly  general  meeting  of  April,  1847,  the  Governor  announced 
that  the  sum  of  400,000{.  had  been  raised  by  the  issue  of  such 
preference  shares,  and  that,  having  accomplished  the  immediate 
objects  they  had  in  view  considerably  within  the  limit  which  had 
been  voted,  the  court  of  assistants  had  discontinued  the  issue  of 
any  more  such  shares:  that  the  Governor  then  made  various 
statements,  to  show  the  prosperous  condition  of  the  Company, 
and  concluded  by  announcing  *a  dividend  of  7J  per  cent,  on  the 
paid-up  capital  of  the  preference  shares,  and  a  dividend  of  6  per 
cent,  on  that  of  the  original  shares.  The  bill  then  alleged  that, 
shortly  after  the  delivery  of  that  speech,  the  Company  became  so 
embarrassed  in  its  circumstances,  that  it  was  no  longer  practicable 
for  the  court  of  assistants  to  withhold  from  the  shareholders  the 
knowledge  of  the  truth,  but  that,  instead  of  immediately  convening 
a  general  meeting,  they  called  together  a  private  meeting  of  the 
preference  shareholders,  to  which  the  plaintiff,  who  was  then  the 
holder  of  scrip  certificates  for  200  of  such  shares,  was  summoned, 
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and  at  which,  after  stating  generally  that  the  Company  was  much        Lord 
embarrassed,  owing  to  various  untoward  circumstances,  the  court     qovernob 
proposed  that  a  fresh  issue  of  preference  shares  should  be  made,  company  oii- 
for  the  purpose  of  raising  more  money,  to  which  proposition  several       Coppkr 
of  the  preference  shareholders  then  present  at  first  assented,  but 
that  shortly  afterwards  it  was  disclosed  by  some  member  of  the 
court  of  assistants,  as  the  fact  was,  that  the  court  had  converted, 
or  assumed  to  convert,  a  number  of  the  preference  shares  already 
issued  into  debentures,  or  some  similar  security  on  the  property  of 
the  Company,  upon  which  the  plaintiff  immediately  requested  to  be 
allowed  to  convert  his  own  preference  shares  into  such  debentures 
or  securities,  but  that  such  application  was  refused,  the  Deputy- 
Governor  stating  that  no  fresh  conversion  would  take  place,  in 
consequence  of  a  promise  to  that  effect  made  by  the  court  to  the 
Bank  of  England ;  upon  which  the  plaintiff  protested  against  the 
whole  proceeding  as  illegal. 

The  bill  then  stated,  that,  after  some  further  discussion,  the 
proposal  to   issue    additional    preference    shares  was  ultimately 
rejected,  and  that,  in  consequence  of  such  rejection,  the  court  of 
Assistants  convened  a  special  general  meeting  of  the  shareholders 
for  the  18th  *of  October,  1847,  when,  after  adverting  to  the  pressure       [  *744  ] 
then  existing  in  the  money  market,  and  the  numerous  failures  of 
commercial  establishments,  and  referring  to  what  had  passed  at 
the  meeting  of  preference  shareholders,  the  Governor  stated,  thafc 
the  court  of  assistants  had  agreed  with  the  Bank  of  England, 
subject  to  the  sanction  of  the  shareholders,  for  a  loan  of  270,000Z. 
at  6  per  cent,  on  mortgage  of  the  real  estate  of  the  Company,  of 
which  sum  150,000Z.  would  liquidate  engagements  of  the  Company 
already  in  the  hands  of  the  Bank,  and  the  remaining  120,000Z. 
would  come  into  the  Company's  possession  in  cash.     The  bill  then 
stated  that  a  resolution  to  that  effect  was,  in  fact,  carried  without 
any  dissentient  voice;  but  it  charged  that  the  meeting  had  been 
convened  without  any  notice  being  given  of  its  object,  or  any 
knowledge  on  the  part  of  the  shareholders  of  the  state  of  the 
finances  of  the  Company,  except  the  general  statements  which  had 
been  made  at  the  previous  meeting  of  the  preference  shareholders ; 
and  that,  owing  to  the  crowded  state  of  the  room,  and  the  alarm 
and  bewilderment  of  the  shareholders  present,  sufficient  time  and 
opportunity  were  not  afforded  for  discussion,  and  that  upon  some 
of  the  shareholders  expressing  a  desire  to  be  informed  of  the  nature 
of  the  alleged  liabilities  of  the  Company  to  the  Bank  of  England, 
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and  the  mode  in  ^hich  they  had  been  created,  the  court  of 
assistants  had  flatly  refused  to  give  any  explanation,  merely 
stating  that,  unless  the  proposed  arrangement  with  the  Bank  were 
confirmed,  the  works  of  the  Company  would  stop,  and  its  affairs 
would  be  involved  in  immediate  ruin.  The  bill  further  charged 
that  the  plaintiff  had  been  desirous  of  attending  at  that  meeting, 
but  that  he  had  been  refused  admittance  on  the  ground  that  he 
was  not  then  registered  as  a  shareholder  in  the  books  of  the 
Company,  and  that  several  other  holders  of  scrip  for  shares  like 
himself  had  been  excluded  *on  the  same  ground,  which  the  bill 
charged  that  they  ought  not  to  have  been. 

The  bill  then  stated  that  the  proposed  mortgage  to  the  Bank  of 
England  had  been  carried  into  effect  in  pursuance  of  the  last- 
mentioned  resolution ;  but  it  charged  that  the  meeting  at  which 
that  resolution  was  passed  was  illegal  and  incomplete,  and  that 
the  mortgage  was  procured  from  the  shareholders  by  undue 
concealment  and  pressure,  and  that  it  ought  to  be  declared  void. 

The  bill  then  proceeded  to  state,  that,  on  the  10th  of  February, 
1848,  another  special  general  meeting  was  assembled,  at  which  the 
court  of  assistants,  without  rendering  any  accounts,  or  giving  any 
explanation  of  their  transactions,  informed  the  shareholders  that 
it  would  be  necessary  to  vest  the  property  of  the  Company  in 
trustees  for  the  purpose  of  putting  its  affairs  into  a  course  of  liqui- 
dation, and  that,  notwithstanding  a  protest  entered  by  the  plaintiff 
(who  had  since  the  last  meeting  procured  himself  to  be  duly 
registered  as  a  shareholder)  against  such  proposition,  a  resolution 
was  then  put  and  carried  by  the  shareholders  present  at  such 
meeting,  authorizing  the  court  of  assistants  ''  to  affix  the  common 
seal  of  the  Company  to  a  deed  to  be  prepared  under  the  advice  of 
the  Company's  solicitors,  vesting  the  property  of  the  Company  in 
trustees,  with  power  of  sale  of  all  or  any  part  of  such  property 
from  time  to  time  for  the  liquidation  of  debts,  and  to  protect  the 
interests  of  all  concerned." 

The  bill  then  stated  that,  by  the  constitution  of  the  Company, 
there  was  no  power  for  any  one  or  any  number  of  the  shareholders 
to  call  a  general  meeting  of  proprietors;  but  that  such  power 
resided  wholly  in  the  court  of  assistants,  and  that  the  court  of 
assistants  ^refused  to  call  any  meeting  for  the  purpose  of  taking 
into  consideration  the  matters  before  mentioned ;  and  that  the 
plaintiff  was  wholly  ignorant  of  the  names  or  places  of  abode  of 
the  great  majority  of  the  shareholders ;  and  that  the  defendants 
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refused  to  discover  who  such  shareholders  were,  or  where  they        Lobd 
respectively  resided.  Govbenor 

The  bill  then  charged  that  the  plaintiff  and  the  other  shareholders  company  op 
took  their  shares  on  the  faith  and  understanding  that  tlie  capital       Coppkr 

MiNBRS. 

stock  of  the  Company  raiseable,  independently  of  the  resolution  of 
April,  1846,  was  limited  to  the  sum  of  650,000/. ;  and  that  the 
court  of  assistants  had,  in  excess  of  their  authority,  increased  such 
stock  to  a  very  great  extent,  and,  in  particular,  that  they  had 
issued,  at  a  heavy  discount,  to  the  defendants  constituting  the  said 
court,  and  also  to  certain  other  defendants  (whom  the  bill  alleged 
to  be  the  only  other  holders  of  securities  from  the  Company  whose 
names  were  known  to  the  plaintifif)  divers  loan  notes  or  promissory 
notes  under  the  seal  of  the  Company,  purporting  to  be  promises 
by  the  Company  to  pay  the  monies  therein  mentioned ;  and  that 
the  said  court  had  treated  such  notes  as  transferable  by  delivery, 
and  that  some  of  such  notes  had  been  transferred  to  the  Bank  of 
England,  which  claimed  to  be  the  owner  thereof ;  whereas  the  bill 
charged  that  the  said  court  had  no  authority  to  issue  such  notes, 
and  that  the  same  were  unlawful  in  their  creation  and  invalid. 

The  bill  further  charged  that  the  plaintifif  and  the  other 
preferential  shareholders  accepted  such  shares  on  the  faith  and 
understanding  that  they  should  all  continue  alike  on  the  footing 
of  shareholders ;  and  that  neither  the  court  of  assistants  nor  the 
Governor  and  Company  had  any  power  or  authority,  without  the 
consent  of  every  individual  shareholder,  to  convert  any  of  the  said 
preferential  *shares  into  debentures,  or  promissory  or  loan  notes  [  *747  ] 
of  the  Company;  and  that  all  debentures  and  notes  which  had 
arisen  from  such  conversion  were  void ;  but  that  it  was  intended 
that  the  trustees  to  be  appointed  in  pursuance  of  the  resolution  of 
the  11th  of  February,  1848,  should  be  empowered  to  pay,  and  that 
they  should  pay  forthwith,  the  monies  purporting  to  be  due  on 
such  debentures  and  notes,  as  well  as  upon  all  other  debentures 
and  notes  which  had  been  issued  as  aforesaid ;  and  that  there  was 
great  danger  of  the  property  vested  in  such  trustees  being 
misapplied  and  wasted  to  the  injury  of  the  plaintifif  and  the 
other  shareholders. 

The  bill  prayed,  in  substance,  an  account  of  the  afifairs  of  the 
Company,  and  an  investigation  of  the  debentures  and  other 
securities  which  had  been  issued  by  the  court  of  assistants ;  and 
that  such  of  them  as  should  be  found  to  have  been  issued  in  excess 
of  their  authority  should  be  declared  void ;  and  that  the  defendants, 
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the  members  of  the  court  of  assibtants,  might  make  good  to  the 
other  shareholders  any  loss  ^hich  they  might  have  incurred 
thereby ;  and  that  the  mortgage  to  the  Bank  of  England  might  be 
set  aside  as  having  been  unduly  obtained,  or  might,  at  all  events, 
stand  as  a  security  for  120,000Z.  only ;  and  that  the  defendants,  the 
governing  body,  might  be  restrained  by  injunction  from  putting  the 
corporate  seal  to  the  proposed  deed  for  vesting  the  property  of  the 
Company  in  trustees,  and  from  making  any  payment  in  respect  of 
any  debenture  or  note  which  should  appear  not  to  be  a  lawful  and 
valid  debt  of  the  Company, 

The  demurring  parties  were  the  Company  and  the  members  of 
the  court  of  assistants. 

On  the  hearing  of  the  appeal 


[  748  ]  Mr.  Bethell  and  Mr.  WUlcock  appeared  for  the  Company,  and 

Mr.  Bacon  for  the  court  of  assistants. 


Mr.  Russell,  Mr.  Roll  and  Mr.  Hobhouse  for  the  plaintiff. 

The  argument  turned  upon  the  principles  of  the  Court's 
interference  with  the  internal  administration  of  incorporated  Com- 
panies at  the  suit  of  individual  members,  as  illustrated  by  the  cases 
of  Adley  v.  The  Whitstable  Company  (i),  Ward  v.  The  Society  of 
Attoniies  (2),  Foss  v..  Harbottle  (3),  Mozley  v.  Alston  <4),  Attorney^ 
General  v.  Wilson  (5),  Preston  v.  Grand  Collier  Dock  Com})any  (6). 
In  support  of  the  bill  reliance  was  placed  upon  the  charge  that,  by 
the  constitution  of  the  Company,  a  general  meeting  of  the  share- 
holders could  be  convened  only  by  the  court  of  assistants,  and 
that  they  refused  to  convene  such  meeting,  and  also  that  the 
plaintiff  was  ignorant  of  the  names  and  addresses  of  the  other 
shareholders :  it  was,  however,  further  contended  that  the  alleged 
acts  of  misconduct  on  the  part  of  the  court  of  assistants  in 
reference  to  the  conversion  of  preference  shares,  to  the  improper 
issue  of  debentures,  and  to  the  intended  transfer  of  the  property  of 
the  Company  to  trustees,  were  acts  in  excess  of  their  legitimate 
powers,  and  such  as  no  majority  of  the  shareholders  could  give 
validity  to;  and,  therefore,  that,  independently  of  the  above 
charges,  showing  the  plaintiff's  inability  to  convene  a  general 
meeting,  he  had  a  right  to  institute  a  suit  for  relief  in  the  present 


(1)  11  B.E.  87(17  Ves.  315). 

(2)  66  R.  E.  101  (1  CoU.  373). 

(3)  62  H.  £.  185  (2  Hare,  461). 


(4)  65  11.  R  520  (1  Ph.  790). 

(5)  54  R.  R.  195  (Cr.  &  Ph.  1). 

(6)  54  B.  H.  aSO  (U  Sim.  327). 
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form  :  Foss  v.  Harhottle  (i).     In  answer  to  which  it  was  insisted         Lord 
that,  by  the  general  law,  it  was  competent  to  any  member  of  an     governor 
incorporated  Company  to  convene  a  general  meeting,  *unless  such  Qo^pj^j^Y  of 
power  were  expressly  taken  away  by  the  provisions  of  the  charter ;       Coppkr 
and  that,  as  there  appeared  to  be  no  such  provision  in  the  charter       r  #749  1 
as  set  out  in  the  bill,  a  mere  unsupported  allegation  that  the  power 
resided  exclusively  in  the  court  of  assistants,  would  not  be  attended 
to.     But  it  was  further  contended  that  there  was  nothing  to  show, 
that,  even  if  a  general  meeting  were  convened,  it  would  be  compe- 
tent to  such   meeting  to    rescind    resolutions   which    had   been 
unanimously  adopted  at  preceding  ones  :  that,  with  respect  to  the 
charges  of  undue  preference  and  concealment,  they  were  too  vague 
and  general,  it  not  being  alleged  that  the  representations  made  by 
the  Governor,  as  to  the  general  state  of  the  Company's  afifairs  and 
the  peril  to  which  they  were  exposed,  were  untrue ;  and,  lastly,  that 
none  of  the  transactions  complained  of  was  so  plainly  an  excess  of 
the  powers  of  the  Company  as  to  entitle  individual  members  to 
impeach  them,  after  they  had  been  sanctioned  and  confirmed  by 
general  meetings  of  the  shareholders  at  large. 

In  the  course  of  the  argument  it  was  stated,  that  the  Vice- 
Chancellor,  in  disposing  of  the  case  below,  had  not  entered  into 
any  detail  of  the  reasons  of  his  judgment,  but  had  merely  stated 
that  there  was  at  least  some  ground  for  the  relief  prayed,  and  that 
the  resolution  for  vesting  the  property  of  the  Company  in  trustees, 
might  alone  be  thought  suflScient  to  support  the  bill. 

The  Lord  Chancellor  : 

This  is  one  of  those  experiments  which  are  now  frequently  made 
to  bring  the  various  questions  arising  out  of  the  transactions  of 
joint-stock  Companies  within  the  jurisdiction  of  this  Court.  I  have 
had  occasion  before  to  observe  upon  the  duty  of  the  Court  to  adapt 
♦its  practice  to  the  varying  wants  of  the  public ;  but  I  am  not  [  *750  ] 
insensible  to  the  danger  of  carrying  this  principle  too  far,  and 
assuming  a  jurisdiction  which  this  Court  may  not  have  the  means 
of  so  exercising  as  to  promote  the  object  of  the  suitors.  There  is 
great  difficulty  in  drawing  the  line.  Cases  of  this  kind  are,  there- 
fore, attended  with  great  difficulty ;  and  I  have,  in  this  instance,  to 
regret  that,  in  executing  the  duty  of  reviewing  the  decision  of  Vice- 
Chancellor  Knight  Bruce,  I  have  not  the  benefit  of  being  informed 
of  the  grounds  on  which  it  was  founded,  his  Honour  having  merely 
(1)  62  R.  R.  185  (2  Hare,  492). 
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stated  that,  in  his  opinion,  there  was  no  defect  for  want  of  parties, 
and  that  there  was  at  least  some  ground  for  the  relief  prayed ;  and 
that  the  resolution  of  the  10th  of  February  only  might  be  thought 
enough  to  support  the  bill.  I  postponed  my  judgment,  not  on 
account  of  any  difficnlty  I  felt  in  this  particular  case,  but  because  I 
thought  it  important,  as  far  as  possible,  to  act  in  conformity  with 
some  recent  cases,  and  to  expound  the  principles  on  which  the  course 
of  practice  of  this  Court  ought,  in  my  opinion,  to  be  founded. 

(His  Lordship  then  stated  shortly  the  nature  and  objects  of 
the  suit ;  and,  after  adverting  to  the  unlimited  power  given  to  the 
Company  of  increasing  or  diminishing  its  capital,  and  to  the  con- 
stitution and  powers  of  the  governing  body,  he  proceeded  as  follows :) 

The  first  matter  necessary  to  be  observed  upon  is  the  complaint 
made  of  the  resolution  of  the  10th  February,  1848,  authorising  the 
vesting  of  the  property  of  the  corporation  in  trustees  for  the  purpose 
of  paying  its  debts.  This  is  the  allegation  which  Vice-Chancellor 
Knight  Bruce  is  reported  to  have  said  was  of  itself  sufficient  to 
support  the  bill ;  but  I  have  not  been  informed  whether  *it  was 
supposed  to  be  an  excess  of  authority  or  an  improper  use  of  it.  I 
cannot  consider  it  as  either.  The  bill  indeed  contains  various 
charges  of  improper  issuing  of  notes,  debentures,  and  other  securities 
by  the  defendants ;  but  the  allegation  is  much  too  general  to  be  of 
any  avail ;  and,  although  such  securities  are  alleged  to  have  been 
issued  at  a  heavy  discount,  I  do  not  find  any  allegation  that  such 
securities  were  worth  more. 

The  principal  ground  of  complaint  is  the  alleged  conversion  of 
preferential  shares  into  debentures.  No  particular  case  is  stated 
amounting  to  a  fraudulent  benefit  conferred  upon  any  individual  by 
such  means ;  but  the  objection  is  made  to  the  system  adopted.  If 
this  was  fairly  drawn,  it  does  not  appear  what  objection  can  be  made 
to  it.  It  could  only  be  done  with  the  concurrence  of  the  holders  of  the 
preferential  shares;  and  if  the  debentures  given  are  not  of  more 
value  than  the  shares,  no  injury  is  done;  and  there  is  no  charge 
that  they  are  so.  If  the  other  preferential  shareholders  shall  allege 
that  they  are  injured  by  creating  debts  which  come  in  before  them  in 
lieu  of  preferential  shares  which  come  in  with  them,  the  original 
shareholders  cannot  join  in  any  such  case.  Both  the  creditors  and 
the  preferential  shareholders  have  a  priority  to  them,  and  yet  the 
plaintiff  makes  this  complaint  on  behalf  of  both  sets  of  shareholders. 

This  objection  would  be  fatal  to  the  bill  in  its  present  state.  It 
is  not,  however,  the  point  on  which  I  decide  this  case.    I  find  all 
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the  complaints  made  by  the  mdividual  shareholder  to  consist  of  acts 
within  the  powers  of  the  corporation,  and  all  sanctioned  by  general 
meetings  of  the  shareholders,  and  no  allegation  raising  any  case  for 
the  interference  of  a  court  of  equity  with  the  exercise  of  such  rights. 

A  court  of  equity  could  not  assume  jurisdiction  in  such  a  case, 
without  opening  its  doors  to  all  parties  interested  in  corporations 
or  joint-stock  Companies  or  private  partnerships,  who,  although  a 
small  minority  of  the  body  to  which  they  belong,  may  wish  to 
interfere  in  the  conduct  of  the  majority.  This  cannot  be  done,  and 
the  attempt  to  introduce  such  a  remedy  ought  to  be  checked  for  the 
benefit  of  the  community. 

In  Fo88  V.  Harbottle  (i).  Sir  Jambs  Wigram  acted  on  this  principle, 
because  the  acts  were  capable  of  confirmation ;  and  in  Mozley  v. 
Alston  (2)  I  expressed  my  strong  approbation  of  Sir  J.  Wigram's 
decision  in  that  c9.se.  Here  the  acts  have  been  actually  confirmed, 
and  are,  therefore,  the  acts  of  the  whole  body.  There  is  no  case 
that  calls  upon  this  Court  to  entertain  such  a  suit,  and  the  evils 
of  doing  so  I  think  would  be  very  serious.  I  therefore  think  the 
demurrers  must  be  allowed. 


Lord 

«. 

Governor 

AND 

Company  op 
Copper 
Miners. 

[752] 


The    ATTOENEY-GENERAL    v.     LUCAS  (3). 

(2  Phillips,  753—757  ;  S.  C.  18  L.  J.  Ch.  100;  12  Jur.  1011.) 

In  settling  the  property  of  a  minor,  who  has  heen  married  in  fraud  of  the 
provisions  of  the  Marriage  Act,  4  Geo.  lY,  c.  76,  the  Court  is  bound  to 
carry  into  effect  the  directions  given  by  the  Act  for  preventing  the  offending 
party  from  deriving  any  pecuniary  benefit  from  the  marriage,  as  far  as  may 
be  without  prejudicing  the  pecuniary  interests  of  the  innocent  party  and  the 
issue  of  the  marriage.  And,  therefore,  in  a  case  where  the  minor  was  a 
female,  the  Court  refused  its  sanction  to  a  general  power  of  appointment 
being  given  to  her,  in  case  she  should  die  before  her  husband,  over  one- 
third  of  her  property,  though  there  should  be  children;  as  she  might 
exercise  it  in  favour  of  her  husband  to  the  prejudice  of  the  children  ;  but 
the  Court  approved  of  a  power  being  given  to  her  in  case  she  survived  her 
husband,  though  there  should  be  children,  of  appointing  such  one-third 
either  by  deed  or  will ;  as  it  was  for  her  benefit  to  be  able  in  that  case  to 
make  provision  for  a  second  marriage. 

Held,  also,  that  it  was  no  objection  to  the  settlement,  that  a  child  dying 
in  the  lifetime  of  the  father,  after  having  attained  a  vested  interest  under 
its  limitations,  might  bequeath  such  interest  to  the  father. 

The  defendant,  Mr.  Lucas,  having  married  a  minor  in  fraud  of 
the  Marriage  Act,  4  Geo.  IV.  c.  76,  this  information  was  filed  under 


1848. 
Nov.  24. 

WlQRAM, 
V.-C. 

On  Appeal. 

Lonl 

Gotten  HAM, 

L.C. 

[753] 


(1)  62  R.  R.  185  (2  Hare,  493). 

(2)  65  R.  R.  620  (1  Ph.  800). 


(3)  Att'Om.  V.  Bead  (1871)  L.  R. 
12  Eq.  38,  24  L.  T.  494. 
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A..G.        the  23rd  section  of  the  Act  (i),  for  the  purpose  of  having  her  property, 
Lucas.       consisting  both  of  realty  and  personalty,  settled  under  the  direction 
of  this  Court. 

By  the  settlement,  as  approved  by  the  Master,  the  whole  of  the 
property,  both  real  and  personal,  was  to  be  vested  in  trustees,  in 
[  •754  ]  trust  for  the  wife  for  life  (the  *  trust  during  the  coverture  to  be  for 
her  separate  use,  without  power  of  anticipation),  with  remainder  as 
to  one-third,  if  she  survived  her  husband,  in  trust  for  her  absolutely ; 
but  if  she  died  in  his  lifetime,  then  in  trust  as  she  should  by  will 
appoint,  and,  in  default  of  appointment,  upon  the  same  trusts  as  the 
other  two-thirds :  and  as  to  the  other  two-thirds,  whether  she  died 
in  her  husband's  lifetime  or  not,  in  trust  for  the  children  of  the 
marriage  as  she  should  by  will  appoint ;  and,  in  default  of  appoint- 
ment, equally  amongst  the  children  who,  being  sons,  should  attain 
twenty-one,  or,  being  daughters,  should  attain  that  age,  or  marry 
with  the  consent  of  their  parents  or  guardians,  with  the  usual 
powers  for  maintenance  and  advancement ;  and,  in  case  there 
should  be  no  child  who  should  attain  a  vested  interest,  then,  if  Mrs. 
Lucas  survived  her  husband,  in  trust  for  her  absolutely ;  and,  if  he 
survived  her,  in  trust  as  she  should  by  will  appoint,  and,  in  default 
of  appointment,  for  her  heir-at-law  and  next  of  kin,  as  if  she  had 
died  intestate  and  unmarried :  and  there  was  a  covenant  by  the 
husband,  to  settle  any  after  acquired  property  of  the  wife  to  and 
upon  the  same  uses  and  trusts. 

Exceptions  taken  to  that  settlement  by  the  Attorney-General 
having  been  over-ruled  by  Vice-Chancellor  Wigram,  this  was  an 
appeal  from  his  Honour's  decision. 

The    Solicitor-General   and   Mr.   Ileathfield  appeared  for  the 
Attorney-General  (the  appellant),  [and  cited  Bathurst  \.  Murray  (2)]. 

Mr.  Rolt  and  Mr.  Collins  for  the  respondent. 

*  *  *  *  ♦ 

(1)  The  section  provides  that  if  any  such  suit  to  declare  such  forfeiture, 

valid  marriage  be  procured,  by  a  party  and  thereupon  to  order  and  direct  that 

to  such  marriage,   to  be  solemnised  all  such  estate,  right,  title,  and  interest 

with  a  minor,  in  fraud  of  the  pro-  shall  be  secured  under  the  direction  of 

visions  therein  contained,  such  party  the  Court  for  the  benefit  of  the  inno- 

knowing  of  the  fraud,   **it  shall  be  cent  party,   or  of  the  issue    of    the 

lawful  for  the  Attorney- General  &c.,  marriage,  or  of  any  of  them,  in  such 

by  information,  &c.  to  sue  for  a  for-  manner  as  the  Court  shall  think  fit  for 

feiture  of  all  estate,  right,  title,  and  the  purpose  of  preventing  the  offending 

interest  in  any  property  which  hath  party  from  deriving  any  interest  in 

accrued  or  shall  accrue  to  the  party  so  real  or  personal  estate,  or  pecuniary 

offending  by  force  of  such  marriage ;  benefits  from  such  marriage.*' 

and  such  Court  shall  have  power  in  (2)  6  R.  E.  230  (8  Ves,  74). 
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The  Lord  Chancellor:  a.-o. 

V, 

In  the  general  outline  of  the  argument,  as  to  the  construction  of  Lucas. 
the  Act,  I  concur  with  the  appellant.  This  case  has,  clearly,  no  ^  ^^^  ^ 
analogy  to  the  ordinary  case  of  a  clandestine  marriage  with  a 
ward  of  the  Court.  In  those  cases  the  discretion  of  the  Court  is 
unfettered ;  whereas  the  Act  certainly  meant  to  punish  the  husband, 
and  it  is  impossible  not  to  see  that  the  directions  there  given  as 
to  the  settlement,  furnish  the  rule  by  which  the  Court  is  to  be 
regulated. 

The  first  direction  is,  as  to  the  forfeiture  of  all  the  estate  or 
interest  which  the  husband  may  acquire  by  force  of  the  marriage — 
that  is,  jure  mariti ;  and  the  Act  then  goes  on  to  direct  what  is  to 
be  done  with  the  property,  including  the  interest  so  forfeited :  the 
direction  is,  that  it  is  to  be  settled  for  the  benefit  of  the  wife  and 
the  issue  of  the  marriage,  in  such  manner  as  the  Court  shall 
think  fit,  for  the  purpose  of  preventing  the  husband  from  deriving 
any  interest  in  real  or  personal  estate,  or  any  pecuniary  benefit 
from  such  marriage. 

The  Court  is  to  carry  that  direction  into  effect,  as  far  as  may 
be  without  prejudicing  the  objects  of  the  settlement :  the  husband 
is  to  get  nothing  to  the  prejudice  of  those  parties  :  but  it  would  be 
a  great  injury  to  the  wife  to  say  that,  though  she  should  have  no 
children,  or  any  one  else  whom  she  might  be  anxious  to  provide 
for  but  her  husband,  she  is  not  to  have  the  *power  of  giving  him  [  ♦757  ] 
a  benefit.  So  far,  however,  as  the  giving  her  such  a  power  may 
by  possibility  interfere  with  any  pecuniary  interests  of  herself  or 
the  issue  of  the  marriage,  it  is  precluded  by  the  Act :  and  I  am, 
therefore,  of  opinion,  that  the  general  power  proposed  to  be  given 
to  her  by  this  settlement,  of  appointing  one-third  of  the  property, 
though  there  should  be  children,  would  be  at  variance  with  the 
directions  of  the  Act,  and  that  the  proper  settlement  will  be — 
that,  if  there  be  no  children,  the  wife  should  have  a  power  of 
appointing  the  whole,  during  the  coverture,  by  will,  and,  if  she 
survive  her  husband,  either  by  deed  or  will :  if  there  be  children , 
and  the  wife  dies  first,  then  the  whole  to  go  to  the  children,  if 
sons,  at  twenty-one,  and,  if  daughters,  at  twenty-one,  or  marriage ; 
but,  if  she  survive  her  husband,  then  two-thirds  to  the  children 
of  the  marriage,  and  one-third  to  be  subject  to  her  appointment  by 
deed  or  will :  for,  though  there  is  no  express  provision  for  the 
purpose  in  the  Act,  it  is  a  great  benefit  to  a  widow  to  be  able  to 
make  provision  for  a  second  marriage. 
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A.-G. 

V, 
T.UCAS. 


With  respect  to  the  Buggeetion  of  limiting  over  the  shares  of 
children  who  should  die  during  the  lifetime  of  their  father  after 
having  attained  a  vested  interest,  I  think  it  is  open  to  the 
objection  that  it  would  be  punishing  the  issue  for  the  sake  of 
punishing  the  father.  It  is  a  different  thing,  the  father  taking 
from  the  bounty  of  a  child,  and  taking  from  the  marriage. 


1848. 
Aoc,  21,  22. 

WiGRAM, 

v.-c. 

On  Appeal. 
Dec.  4. 

Loixl 

COTTENHAM, 

L.a 

[764] 


EOWLAND  V.  MORGAN  (1). 

(2  Phillips,  764—771 ;  S.  C.  18  L.  J.  Ch.  78  ;  13  Jur.  23 ;  affg.  6  Hare.  463.) 

A  direction  annexed  to  a  bequest  of  chattels  that  they  shall  go  as  heir- 
looms, although  accompanied  by  a  direction  to  the  executors  to  make  an 
inventory  of  them,  does  not  render  such  bequest  executory,  or  give  to  a 
court  of  equity  any  power  to  modify  the  legal  effect  of  the  bequest,  whatever 
that  may  bo ;  the  rule,  though  disapproved,  being  too  firmly  settled  by 
modem  decisions,  overruling  the  contrary  doctrine  of  Lord  Hardwicke,  to 
be  now  disturbed. 

The  question  raised  by  this  appeal  arose  upon  certain  bequests 
of  chattels  as  heirlooms,  contained  in  the  will  and  the  second 
codicil  of  Henry,  Earl  of  Abergavenny,  who  died  in  1843. 

The  testator  was  seised  of  certain  ancient  family  estates,  which 
were  inalienably  settled  by  an  Act  of  Parliament  in  the  reign  of 
Philip  &  Mary,  and  under  the  limitations  of  which  he  was 
tenant  in  tail  male,  but  restricted  from  barring  the  entail.  He 
was  also  seised  in  fee  of  other  estates,  which  he  had  himself 
purchased,  and  these  he  devised  by  his  will  to  trustees,  in  trust 
for  his  eldest  son  John,  Viscount  Neville,  for  life,  without  impeach- 
ment of  waste,  remainder  to  trustees  to  preserve,  remainder  to  the 
use  of  such  person  or  persons  as  should  or  might  be  next  entitled, 
upon  the  decease  of  the  said  son,  to  the  family  entailed  estates, 
in  such  order  and  course  successively,  and  f-^'-  such  estate  and 
estates,  and  subject  to  such  powers  &c.  as  were  expressed  in  the 
Act  of  Philip  &  Mary ;  after  which  came  the  following  bequest : 

"And  I  hereby  give  and  bequeath  to  my  son  John,  Viscount 
Neville,  and  to  his  heirs.  Earls  of  Abergavenny,  my  gold  and  silver 
plate  and  pictures,  and  all  my  books,  lace,  family  pearls,  necklaces, 
silver  boxes  and  family  robes,  and  all  diamonds,  miniatures,  and 
gold  and  silver  ornaments,  to  be  held  as  heirlooms,  except  such 
things  as  I  shall  specifically  bequeath  by  this  my  will.     And  I 


(1)  Harrington  v.  Harrington  (1871) 
L.  E.  5  H,  L.  87,  40  L.  J.  Ch.  716; 
8.  C.  37  L.  J.  Ch.  593,  L.  R.  3  Ch. 


664,  19  L.  T.  38 ;  In  re  Hill  [1902]  1 
Oh.  807,  71  L.  J.  Ch.  417,  86  L.  T, 
336,  C,A. 
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direct  that  my  executors  do  make  an  *inventory  of  all  such  chattels     Rowland 
and   effects."      The   testator  then  gave  all  his   wine   and    other      morgan. 
liquors,  and*all  his  carriages  and  horses,  his  deer  and  all  his  live       [  •765  ] 
stock,  and  also  his  household  furniture,  linen  and  china,  to  his 
said  son  John,  Viscount   Neville,  **  for  his  own  use   and  benefit 
for  ever." 

By  the  second  codicil,  after  making  some  trifling  bequests,  the 
testator  proceeded  as  follows :  "  And  I  declare  my  will  to  be  that, 
in  addition  to  the  articles  and  things  I  have  in  my  wiir  made 
heirlooms,  all  and  singular  the  miniatures  and  pictures,  and  all 
other  the  articles  contained  in  two  green  boxes  tied  with  tape, 
and  sealed  with  my  seal,  and  which  are  deposited  in  a  drawer  in 
my  library,  and  also  all  the  miniature  seals  and  all  other  the 
articles  contained  in  a  small  cabinet  in  my  gallery,  shall  be  con- 
sidered and  taken  to  be  heirlooms,  and  I  hereby  give  and  bequeath 
them  to  my  executors  as  heirlooms  in  my  family,  and  I  hereby 
authorise  and  direct  my  executors  to  make  an  inventory  of  all 
and  singular  the  articles  hereby  bequeathed,  and  I  authorise  them 
to  open  such  boxes  and  cabinet  for  that  purpose." 

'J'he  testator  left  his  eldest  son  John,  Viscount  Neville,  and  a 
younger  son  William,  for  whom  provision  was  also  made  by  the 
will,  and  two  grandsons,  children  of  his  son  William,  who  were 
also  named  in  his  will,  his  only  male  issue  surviving  him.  On 
his  death,  his  eldest  son  John  succeeded  to  the  title  and  entailed 
estates,  but  died  shortly  after  unmarried ;  whereupon,  the  title 
and  estates  having  devolved  on  the  testator's  second  son  William, 
the  question  arose  whether  the  articles  bequeathed  by  the  will 
and  second  codicil  as  heirlooms  belonged  to  the  executors  of  Earl 
John,  as  having  vested  absolutely  in  him,  or  whether  those 
bequests  were  to  be  ^considered  executory,  in  which  case  Earl  [  *766  ] 
John  would  have  been  entitled  only  to  the  enjoyment  of  the 
articles  for  his  life.  * 

The  suit  was  instituted  by  the  surviving  trustee  and  executor 
of  the  testator's  will  against  Earl  William  and  his  two  sons  and 
the  executors  of  Earl  John,  for  the  purpose  of  having  the  decision 
of  the  Court  upon  that  question ;  nnd  Vice-Chancellor  Wigram, 
before  whom  the  cause  was  heard,  having  decided  in  favour  of  the 

executors  of  Earl  John  (i).  Earl  William  brought  this  appeal. 

♦  ♦  ♦  ♦  # 

Mr.  Bethell,  Mr.  Lee,  and  Mr.  Goodeve,  for  the  appellant,  and 
(1)  6  Hare,  463. 
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BowLAND     the  Solicitor-General  and  Mr.  Sinison  for  his  two  sons,  who  were 
Morgan,     infants,  contended,  that  the  bequest  was  executory,  and  that  the 
chattels  ought  to  be  settled  in  such  a  manner  as  to  go  with  the 
estates  as  far  as  the  rules  of  law  and  equity  would  permit. 

[767]  Mr.    Walker,    Mr.    Humphry,   and   Mr.   R.    Palmer  for  the 

executors  of  Earl  John. 

Dee,  4.  The  LoRD  CHANCELLOR  : 

The  only  question  I  have  to  consider  is,  whether  this  case  falls 
within  the  principle  of  those  decisions  which  have  overruled  Lord 
Hardwicke's  judgments  in  Gower  v.  Grosvenm-  (i)  and  Traford  v. 
Trafford  (2),  for  I  am  not  at  liberty  to  depart  from  such  principle, 
whatever  my  opinion  may  be  as  to  the  propriety  of  its  original 
adoption. 

In  1806,  in  the  case  of  The  Duke  of  Newcastle  y.  Lady  Lincoln  (3), 
Lord  Eldon  thought  himself  so  bound  in  the  House  of  Lords. 
After  the  lapse  of  more  than  forty  years  I  cannot  be  less  bound  in 
this  Court ;  but  Lord  Eldon  did  not  think  himself  at  that  time  pre- 
cluded, and  I  do  not  now  think  myself  precluded,  from  expressing 
regret  that  Lord  Hardwigkb's  decisions  had  been  departed  from, 
seeing  that  those  decisions  were  not  obnoxious  to  any  principle,  and 
enabled  the  Court  to  carry  into  effect  the  very  obvious  intention  of 
the  testator ;  whereas  those  which  have  overruled  them  treat  pro- 
visions of  this  sort,  as  Lord  Hardwickb  expresses  it  in  Gower  v. 
Grosvenor,  as  express  gifts  to  the  party,  on  purpose  to  defeat  the 
intention  of  the  testator:  but,  however  much  I  may  lament,  I 
cannot  correct,  the  evils  arising  from  these  later  cases:  I  have 
therefore  only  to  consider  1st.  What  is  the  rule  and  principle 
established  by  these  late  cases  ?  and  2ndly.  Does  the  present  case 
fall  within  it? 
[  768  ]  In  Gower  v.  Grosvenoi*  there  was  no  express  gift,  but  a  direction 

that  certain  chattels  should  go  as  heirlooms,  as  the  testator's  real 
estate  was  settled,  and  Lord  Hardwickb  held  that  this  was  to  be 
taken  as  directory  to  his  executors,  and  said  that  when  a  man 
makes  use  of  words  of  this  kind,  he  does  not  make  the  limitation 
himself,  but  he  leaves  it  to  the  law  to  do  it  for  him;  and  in 
Trafford  v.  Trafford  (2),  in  which  there  was  a  direct  gift,  he  con- 
sidered  it  as  controlled  by  the  general  intent. 

(1)  Barnard   54.  (3)  4  R.  R  31  (12  Ves.  217). 

(2)  3  Atk.  347. 
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If  these  were  now  the  ruling  authorities  there  would  be  no  doubt  Rowland 
of  their  governing  the  present  case  :  but  the  last  of  these  decisions  moboan. 
was  in  1746 ;  and  in  178S  the  case  of  Foley  v.  Burnell  (i)  was  heard 
before  Lord  Thurlow,  who  decided  upon  the  point  now  in  question 
without  any  argument,  the  facts  having  been  misunderstood 
throughout  the  discussion ;  but,  upon  a  rehearing  before  the  Lords 
Commissioners,  Loughborough,  Judge  Ashhurst  and  Baron  Hotham, 
Lord  Hardwicke's  judgments  were  overruled.  Certain  estates 
being  so  devised  that  Edward  Foley  became  tenant  for  life, 
remainder  to  his  first  and  other  sons  in  tail,  remainder  over  for 
life,  &c.  certain  chattels  were  bequeathed  to  be  held  and  enjoyed 
by  the  several  persons  who  from  time  to  time  should  respectively 
and  successively  be  entitled  to  the  use  and  possession  of  his  houses, 
as  in  the  nature  of  heirlooms,  to  be  annexed  and  go  along  with  the 
houses  for  ever.  Edward,  the  tenant  for  life,  having  had  a  son 
bom,  who  died  shortly  afterwards,  the  question  was  whether 
Edward,  as  representative  of  such  son,  or  the  plaintiffs,  who  were 
devisees  in  remainder,  were  entitled  to  those  chattels;  and  the 
Lords  Commissioners  held  that  Edward  was  entitled,  expressly 
upon  the  ground  that  the  deceased  son,  having  been  tenant  in  tail 
of  the  houses,  was  absolutely  entitled  to  the  chattels ;  *each  of  [  *769  ] 
those  learned  Judges  stating  that  the  infant  was  entitled  according 
to  the  terms  used,  and  that  the  Court  would  not  control  them. 
This  case  went  to  the  House  of  Lords,  and  is  reported  in  4  £r.  P.  C. 
828,  and  the  decree  was  there  affirmed  in  1785,  the  House  having, 
by  consulting  the  Judges,  adopted  a  course  which  proved,  beyond 
all  doubt,  their  opinion  that  the  rights  of  the  parties  were  to  depend 
upon  the  legal  import  of  the  terms  used  in  the  will,  and  not  upon 
the  consideration  of  anything  a  court  of  equity  might  do  for  the 
purpose  of  carrying  the  apparent  general  intent  into  execution. 

In  Vaughan  v.  Burslem  (2),  in  the  year  1790,  Lord  Thurlow 
acted  upon  the  same  rule.  There  was  no  direct  gift,  but  the 
direction  was,  that  the  chattels  should  go  as  heirlooms  with  the 
real  estates,  and  be  held  and  enjoyed  by  the  person  or  persons  who 
should,  for  the  time  being,  be  entitled  to  the  testator's  real  estates, 
as  far  as  the  rules  of  law  and  equity  would  permit,  and  he  directed 
that  an  inventory  of  the  plate  should  go  with  the  estates. 

Such  were  the  decisions  which  Lord  Eldon,  in  1806,  reviewed  in 
the  case  of  Lady  Lincoln  v.  21ie  Duke  of  Newcastle  (3),  when  he 

(1)  1  Br.  C.  C.  274.  (:J)  4  R.  E.  31  (12  Vee.  226). 

(2)  3  Br.  C.  C.  100. 
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Rowland  came  to  the  conclusion  that,  although  he  preferred  the  doctrine  of 
Morgan.  Lord  Hardwicee,  the  rule  as  laid  down  in  these  subsequent  cases 
was  to  be  the  rule  for  the  future ;  and,  concurring,  as  I  do,  in  that 
opinion,  it  is  useless  to  consider  what  my  judgment  in  this  case 
might  have  been,  if  these  later  decisions  had  not  taken  place.  The 
question,  indeed,  is  now  further  precluded  by  other  cases  which 
have  followed  the  same  rule,  as  Carr  v.  Lord  ErroU  (i).  In  Lord 
[  •770  ]  Deerkarst  ♦v.  Duke  of  St.  Alhan's  (2),  Sir  J.  Leach  affirmed  the  rule 
laid  down,  saying,  that  it  was  a  direct  gift,  and  nothing  executory  ; 
although  he  did  not  very  strictly  act  upon  it,  when  he  declared  all 
persons  tenants  for  life,  whom,  being  in  esse  at  his  death,  the 
testator  might  have  made  so.  This  decision,  however,  was  reversed 
in  the  Lords  (3),  upon  grounds  which  do  not  touch  the  present  case. 
Lord  Dorchester  v.  The  Earl  of  EJiiigham,  before  Sir  W.  Grant, 
1813  (4),  and  Macktvorth  v.  Hinxvian,  before  Lord  Langdale,  in 
1838  (6),  do  not  apply  directly  to  the  present  question,  but  both 
tend  to  exemplify  the  soundness  of  the  principle  adopted  by  Lord 
Hardwickb. 

2ndly.  It  remains  to  be  considered  whether  this  case  does  or  does 
not  fall  within  the  principle  of  those  decisions  by  which,  I  have 
said,  that  I  find  myself  bound.  By  those  decisions,  a  gift  of 
chattels  to  be  used  as  heirlooms,  and  enjoyed  by  the  persons  entitled 
to  real  estates,  is  to  be  treated  as  a  direct  gift,  and,  therefore,  vests 
in  the  first  person  entitled  to  an  estate  of  inheritance  in  the  land, 
and  is  not  to  be  protected  further  by  the  interposition  of  a  court  of 
equity.  By  the  will,  the  gift  is  to  **  my  son  John,  Lord  Viscount 
Neville,  and  to  his  heirs.  Earls  of  Abergavenny."  John  became 
Earl  of  Abergavenny :  the  words  were  well  adapted  to  create  an 
estate  of  inheritance ;  not  less  so  by  the  qualification  required  of 
being  Earls  of  Abergavenny.  It  is  true  that  the  testator  has  added 
that  the  articles  bequeathed  are  to  be  held  as  heirlooms,  and  that 
his  executors  should  make  an  inventory  of  them,  leaving  no  doubt 
as  to  what  he  intended,  and  affording  a  sure  guide  to  the  Court, 
[  •771  ]  how  to  carry  his  purpose  into  effect  *if  it  had  the  power  to  interfere ; 
but  circumstances,  which,  the  cases  I  have  observed  upon  decide, 
do  not  prevent  the  gift  being  direct,  and  therefore  do  not  give  the 
Court  any  such  power. 
The  second  codicil  does  not  vary  the  case,  as  it  appears  upon  the 

(1)  8  R.  R.  394  (14  Ves.  478).         (4)  52  R.  B.  92  (3  Beav.  180,  n.)- 

(2)  5  Madd.  232.  (5)  44  B.  B.  309  (2  Keen,  658). 

(3)  37  B.  B.  260  (2  CI.  &  Fin.  611). 
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will,  for  it  only  gives  certain  other  chattels  as  heirlooms,  and  directs 
an  inventory  to  be  made  by  his  executors,  and  it  gives  those 
articles,  in  addition  to  the  articles  and  things  by  the  will  made 
heirlooms.  The  case  upon  the  will  and  codicil  is,  I  think,  the 
same ;  John,  Lord  Neville,  was  the  testator's  heir,  and  had  an 
estate  of  inheritance  (in  the  chattels),  under  the  words  of  the  will, 
without  reference  to  the  titles  to  the  real  estates,  which  are  not 
referred  to ;  the  only  heirship  referred  to  being  the  heirship  of  the 
earldom,  and  that  only  for  the  purpose  of  restricting  and  qualifying 
the  fee  before  given. 

Acting  upon  the  rule  established  in  the  cases  before  referred  to, 
that  this  bequest  is  to  be  treated  as  direct,  and  not  executory,  I  am 
bound  to  declare  that  John,  the  eldest  son,  became  absolutely 
entitled  to  both  sets  of  these  chattels,  and,  therefore,  to  confirm 
the  decree  appealed  from,  with  costs. 


Rowland 

r. 
Morgan. 


In  the  Matter  of  the  LONDON  and  SOUTH  WESTEEN 

EAILWAY  EXTENSION  ACT  (1). 

Ex  PARTE  STEVENS. 

(2  Phillips,  772—774.) 

The  sum  deposited  by  a  Railway  Company  in  Court  under  the  8oth 
section  of  the  Lands  Clauses  Act  (8  Yict.  c.  18),  is  not  subject  to  any  lien 
for  the  costs  of  the  vendor ;  but  upon  due  performance  of  the  condition  of 
the  bond  mentioned  in  the  same  section,  the  Company  are  entitled  to  have 
the  money  paid  out  to  them,  notwithstanding  the  pendency  of  a  question 
between  them  and  the  vendor  with  respect  to  such  costs. 

A  party  served  with  a  petition  does  not  forfeit  his  right  to  the  costs  of  his 
appearance  merely  because  his  counsel  at  the  hearing  has  raised  an 
unsuccessful  opposition  to  the  prayer. 

The  Company  having  occasion  to  take  immediate  possession  of  a 
piece  of  land  in  which  Mrs.  Stevens  had  an  interest,  but  being 
unable  to  come  to  an  agreement  with  her  as. to  the  price  of  such 
interest,  the  Company  had  it  valued  by  a  surveyor  in  the  manner 
prescribed  by  the  85th  section  of  the  Lands  Clauses  Act  (8  Vict, 
c.  18),  and  paid  the  sum  of  285{.,  being  the  amount  of  such  valuation, 
into  Court,  at  the  same  time  executing  a  bond'  as  required  by  that 
section.  The  purchase  having  afterwards  been  completed,  and  the 
purchase-money  paid,  the  Company  presented  a  petition  for  pay- 
ment out  of  Court  of  the  sum  so  deposited ;  but,  at  the  hearing  of 

(1)  //*  r«  Neath  and  Brecon  Bail.  Co.  (1874)  L.  B.  9  Ch.  263,  43  L.  J.  Ch. 
277,  30  L.  T.  3. 


1848. 
Ike.  22. 

WlQRAM, 
V.-C. 

On  Appeal. 
Lord 

COTTENHAM, 

L.C. 

[772] 


288  1848.    CH.    2  PHILLIPS,  772—774.  [b.b. 

Ex  parte      the  petition  before  the  Vice-Chancellor  of  England,  it  was  opposed 

Stkvrns  *  * 

by  Mrs.  Stevens,  on  the  ground  that  she  had  been  put  to  certain 
costs  by  the  purchase,  which  the  taxing  Master,  in  taxing  her 
costs,  had  not  thought  fit  to  allow,  as  not  falling  within  the  terms 
of  the  80th  section  of  the  Act ;  but  for  which  she  insisted  that  she 
was  entitled  to  a  lien  on  the  fund  in  Court;  and  the  Vice- 
Chancellor,  after  observing  that  the  87th  section  contained  no 
imperative  direction  to  the  Court  to  order  repayment  of  the  deposit 
upon  the  completion  of  the  purchase,  and  that  it  was  reasonable 
[  •TTS  ]  that  whatever  costs  the  vendor  might  fairly  be  entitled  ♦to  against 
the  Company  should  be  paid  before  the  fund  was  parted  with,  made 
an  order  referring  it  to  the  Master  to  inquire  whether  any  and  what 
costs  had  been  properly  incurred  by  Mrs.  Stevens  in  consequence 
of  the  purchase  or  taking  of  the  lands,  other  than  the  costs  specially 
provided  for  by  the  80th  section  of  the  Act. 

Upon  an  appeal  by  the  Company  from  that  order, 

Mr.  Stuart  and  Mr.  Law  appeared  for  the  appellant. 

The  Solicitor-General  and  Mr.  Taylor,  for  the  respondent,  gave 
up  the  claim  of  lien,  and  rested  their  case  upon  the  ground  taken 
by  the  Vice-Chancellob. 

The  Lord  Chancellor  (without  hearing  a  reply) : 

I  have  not  to  decide  whether  the  party  is  entitled  to  any  costs 
against  the  Company,  or,  if  she  is,  what  is  her  remedy  ;  but  merely 
whether  she  is  entitled  to  the  payment  of  such  costs,  if  any,  out  of 
this  fund. 

The  Act  provides  that,  in  the  case  which  here  occurred,  the 
Company,  before  taking  possession  of  the  land,  should  deposit  the 
estimated  value  and  execute  a  bond  ;  and  that,  upon  the  condition 
of  such  bond  being  fully  performed,  it  should  be  lawful  for  the 
Court  to  order  that  the  money  so  deposited  should  be  repaid  to  the 
party  depositing  it.  Here  it  is  not  disputed  that  the  condition  of 
the  bond  has  been  fully  performed :  and  that  being  the  case  it  is 
quite  impossible,  without  acting  against  the  provisions  of  the 
statute,  to  refuse  the  order  which  the  Company  asks  for  payment 
out  of  Court  of  this  money.  I  have  nothing  to  do  upon  that 
application  with  any  question  of  costs  that  the  owner  of  the  land 
[  •774  ]  may  have  incurred,  unless  such  costs  are  ♦made  by  the  Act  a 
charge  on  the  fund,  which  they  clearly  are  not.     My  order  will  not 
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prejudice  any  claim  which  the  party  may  have  and  which  he  may      Ex  parte 
bring  forward  in  a  proper  way.    If  the  Court  has  jurisdiction  to       "'"^^^n^- 
entertain  any  question  of  costs,  about  which  I  say  nothing,  it  would, 
on  a  proper  case  being  made,  put  it  in  a  course  of  inquiry ;  but 
there  is  no  ground  whatever  for  engrafting  such  an  inquiry  upon 
the  order  to  be  made  on  the  present  application. 

The  counsel  for  the  appellant  then  submitted  that,  as  the 
respondent  had  improperly  opposed  the  application  below,  she  was 
not  entitled  to  the  costs  of  it. 

The  Lord  Chancellor: 

A  party  served  with  a  petition  does  not  forfeit  his  right  to  costs 
by  bis  counsel,  at  the  hearing,  raising  a  claim  unsuccessfully. 


TULK  V.  MOXHAY(l).  ms. 

(2  PhiUips,  774—779 ;  affg.  1 1  Beav.  571.)  I>ec^2, 

A  covenant  between  vendor  and  purchaser,  on  the  sale  of  land,  that  the   ^     ^'^^ 
purchaser  and  his  assigns  shall  use  or  abstain  from  using  the  land  in  a  j^q^      ' 

particular  way,  will  be  enforced  in  equity  against  all  subsequent  purchasers        ^  _.  *  ■. 
with  notice,  independently  of  the  question  whether  it  be  one  which  runs 
with  the  land  so  as  to  be  binding  upon  subsequent  purchasers  at  law. 

In  the  year  1808  the  plaintiff,  being  then  the  owner  in  fee  of  the 
vacant  piece  of  ground  in  Leicester  Square,  as  well  as  of  several 
of  the  houses  forming  the  Square,  sold  the  piece  of  ground  by  the 
description  of  "Leicester  *Square  Garden  or  Pleasure  Ground,  [•^zs] 
with  the  equestrian  statue  then  standing  in  the  centre  thereof,  and 
the  iron  railing  and  stone  work  round  the  same,"  to  one  Elms  in 
fee :  and  the  deed  of  conveyance  contained  a  covenant  by  Elms, 
for  himself,  his  heirs,  and  assigns,  with  the  plaintiff,  his  heirs, 
executors,  and  administrators,  ''that  Elms,  his  heirs,  and  assigns 
should,  and  would  from  time  to  time,  and  at  all  times  thereafter 
at  his  and  their  own  costs  and  charges,  keep  and  maintain  the  said 
piece  of  ground  and  Square  Garden,  and  the  iron  railing  round 

(1)  Cited  in  a  great  many  modem  Austerherry  v.  Corporation  of  Oldham 

cases,  among  the  more  recent  refer-  (1885)   29  Ch.  D.  750,  55  L.  J.  Ch. 

ences  being  Bogers  v.  Unseyood  [1900]  633,  53  L.  T.  543 ;  but  the  right  to 

2  Ch.  388,  394,  404,  69  L.  J.  Ch.  652,  enforce  them  is  available  against  per- 

C.    A. ;    Noake9  A   Co,,  Ltd,  v.    Jiice  sons  claiming  title  by  adverse  posses- 

[1902]  A.  C.  24,  35,  36,  71  L.  J.  Ch.  sion  :    In  re  NUhet  and  PoM  Contract 

139.  86  L.   T.   62.    The  principle  of  [1905]  1  Ch.  391,  74  L.  J.  Ch.  310.— 

the  case  only  applies  to  negative  or  0.  A.  S. 
restiictive  covenants  or  stipulations: 

B.B. — ^VOL.  LXXVIII.  19 


290  1848.    CH.    2  PHILLIPS,  775—776.  [r.b. 


TuLK  the  same  in  its  then  form,  and  in  sufficient  and  proper  repair  as  a 
MozHAY.  Square  Garden  and  Pleasure  Ground,  in  an  open  state,  uncovered 
with  any  buildings,  in  neat  and  ornamental  order;  and  that  it 
should  be  lawful  for  the  inhabitants  of  Leicester  Square,  tenants 
of  the  plaintiff,  on  payment  of  a  reasonable  rent  for  the  same,  to 
have  keys  at  their  own  expense  and  the  privilege  of  admission 
therewith  at  any  time  or  times  into  the  said  Square  Garden  and 
Pleasure  Ground." 

The  piece  of  land  so  conveyed  passed  by  divers  mesne  convey- 
ances into  the  hands  of  the  defendant,  whose  purchase  deed  con- 
tained no  similar  covenant  with  his  vendor :  but  he  admitted  that  he 
had  purchased  with  notice  of  the  covenant  in  the  deed  of  1808. 

The  defendant  having  manifested  an  intention  to  alter  the 
character  of  the  Square  Garden,  and  asserted  a  right,  if  he  thought 
fit,  to  build  upon  it,  the  plaintiff,  who  still  remained  owner  of 
several  houses  in  the  Square,  filed  this  bill  for  an  injunction  ;  and 
an  injunction  was  granted  by  the  Master  of  the  Bolls,  to  restrain 
the  defendant  from  converting  or  using  the  piece  of  ground  and 
Square  Garden,  and  the  iron  railing  round  the  same,  to  or  for  any 
[  *776  ]  other  purpose  than  as  a  *  Square  Garden  and  Pleasure  Ground  in 
an  open  state,  and  uncovered  with  buildings. 

On  a  motion,  now  made,  to  discharge  that  order, 

Ml'.  R.  Palmer,  for  the  defendant,  contended  that  the  covenant 
did  not  run  with  the  land,  so  as  to  be  binding  at  law  upon  a 
purchaser  from  the  covenantor,  and  he  relied  on  the  dictum  of 
Lord  Bbouoham,  L.  C,  in  Keppell  v.  Bayley  (i),  to  the  effect  that 
notice  of  such  a  covenant  did  not  give  a  court  of  equity  jurisdiction 
to  enforce  it  by  injunction  against  such  purchaser,  inasmuch  as 
''  the  knowledge  by  an  assignee  of  an  estate,  that  his  assignor  had 
assumed  to  bind  others  than  the  law  authorised  him  to  affect  by 
his  contract, — had  attempted  to  create  a  burthen  upon  property 
which  was  inconsistent  with  the  nature  of  that  property,  and 
unknown  to  the  principles  of  the  law  —  could  not  bind  such 
assignee  by  affecting  his  conscience."  In  applying  that  doctrine 
to  the  present  case,  he  drew  a  distinction  between  a  formal  covenant 
as  this  was,  and  a  contract  existing  in  mere  agreement,  and 
requiring  some  further  act  to  carry  it  into  effect ;  contending  that 
executory  contracts  of  the  latter  description  were  alone  such  as 
were  binding  in  equity  upon  purchasers  with  notice ;  for  that 
(1)  39  E.  R.  264  (2  My.  &  K.  647). 


VOL.  Lxxvra.]    1848.    CH.    2  PHILLIPS,  776—778.  E91 

where  the  contract  between  the  parties  was  executed  in  the  form        Tulk 
of  a  covenant,  their  mutual  rights  and  liabilities  were  determined      moxhay. 
by  the  legal  operation  of  that  instrument,  and  that  if  a  court  of 
equity  were  to  give  a  more  extended  operation  to  such  covenant, 
it  would  be  giving  the  party  that  for  which  he  had  never  con- 
tracted.    He  admitted)  indeed,  that  the   decisions  of  the  Yicis- 
Chancbllob  of  England  in  *  Whatman  v.  Gibson  (i),  and  Schreiber      [  •777  ] 
V.  Crcerf  (2),  were  not  reconcileable  with   that  doctrine;    but  he 
referred  to  the  present  Lord  Ghancbllor's  order,  on  appeal,  in 
Mann  v.  Stepliens  (^) ,  as  apparently  sanctioning  it  by  the  liberty 
there  given  to  the  plaintiff  to  bring  an  action,  from  which  it  was 
to  be  inferred,  that  his  Lordship  thought  that  the  right  of  tlie 
plaintiff  to  relief  in  equity  depended  upon,  and  was  commensurate 
with,  his  right  of  action  upon  the  covenant  at  law. 

Thb  Lord  Chancellor  (without  calling  upon  the  other  side)  : 

That  this  Court  has  jurisdiction  to  enforce  a  contract  between 
the  owner  of  land  and  his  neighbour  purchasing  a  part  of  it,  that 
the  latter  shall  either  use  or  abstain  from  using  the  land  purchased 
in  a  particular  way,  is  what  I  never  knew  disputed.  Here  there 
is  no  question  about  the  contract :  the  owner  of  certain  houses  in 
the  Square  sells  the  land  adjoining,  with  a  covenant  from  the 
purchaser  not  to  use  it  for  any  other  purpose  than  as  a  Square 
Garden.  And  it  is  now  contended,  not  that  the  vendee  could 
violate  that  contract,  but  that  he  might  sell  the  piece  of  land,  and 
that  the  purchaser  from  him  may  violate  it  without  this  Court 
having  any  power  to  interfere.  If  that  were  so,  it  would  be 
impossible  for  an  owner  of  land  to  sell  part  of  it  without  incurring 
the  risk  of  rendering  what  he  retains  worthless.  It  is  said  that, 
the  covenant  being  one  which  does  not  run  with  the  land,  this 
Court  cannot  enforce  it;  but  the  question  is,  not  whether  the 
covenant  runs  with  the  land,  but  whether  a  party  shall  be  permitted 
to  use  the  land  in  a  manner  inconsistent  ''^with  the  contract  entered  [  '778  ] 
into  by  his  vendor,  and  with  notice  of  which  he  purchased.  Of 
course,  the  price  would  be  affected  by  the  covenant,  and  nothing 
could  be  more  inequitable  than  that  the  original  purchaser  should 
be  able  to  sell  the  property  the  next  day  for  a  greater  price,  in 
consideration  of  the  assignee  being  allowed  to  escape  from  the 
liability  which  he  had  himself  undertaken. 

(1)  47  B.  B.  214  (9  Sim.  196).  (3)  74  B.  B.  101  (15  Sim.  379)« 

(2)  10  Sim.  36. 

19—2 
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TuLK  That  the  queBtioii  does  not  depend  upon  whether  the  covenant 

MoxHAY.  luns  with  the  land,  is  evident  from  this,  that  if  there  was  a  mere 
agreement  and  no  covenant,  this  Court  would  enforce  it  against  a 
party  purchasing  with  notice  of  it ;  for  if  an  equity  is  attached  to 
the  property  by  the  owner,  no  one  purchasing  with  notice  of  that 
equity  can  stand  in  a  different  situation  from  the  party  from  whom 
he  purchased.  There  are  not  only  cases  before  the  Vice-Chancellor 
of  England,  in  which  he  considered  that  doctrine  as  not  in  dispute; 
but  looking  at  the  ground  on  which  Lord  Eldon  disposed  of  the 
case  of  The  Dnke  ofBedfcyrd  v.  The  Trustees  of  the  British  Museum  (i), 
it  is  impossible  to  suppose  that  he  entertained  any  doubt  of  it.  In 
the  case  of  Mann  v.  Stephens  before  me,  I  never  intended  to  make 
the  injunction  depend  upon  the  result  of  the  action  :  nor  does  the 
order  imply  it.  The  motion  was,  to  discharge  an  order  for  the 
commitment  of  the  defendant  for  an  alleged  breach  of  the  injunc- 
tion, and  also  to  dissolve  the  injunction.  I  upheld  the  injunction, 
but  discharged  the  order  of  commitment,  on  the  ground  that  it 
was  not  clearly  proved  that  any  breach  had  been  committed ;  but 
there  being  a  doubt  whether  part  of  the  premises  on  which  the 
defendant  was  proceeding  to  build,  was  locally  situated  within 
[  *779  ]  what  was  called  the  Dell,  on  which  *alone  he  had  under  the 
covenant  a  right  to  build  at  all,  and  the  plaintiff  insisting  that  it 
was  not,  I  thought  the  pendency  of  the  suit  ought  not  to  prejudice 
the  plaintiff  in  his  right  to  bring  an  action  if  he  thought  he  had 
such  right,  and,  therefore,  I  gave  him  liberty  to  do  so. 

With  respect  to  the  observations  of  Lord  Brougham  in  Keppell  v. 
Bailey,  he  never  could  have  meant  to  lay  down,  that  this  Court 
would  not  enforce  an  equity  attached  to  land  by  the  owner,  unless 
under  such  circumstances  as  would  maintain  an  action  at  law.  If 
that  be  the  result  of  his  observations,  I  can  only  say  that  I  cannot 
coincide  with  it. 

I  think  the  cases  cited  before  the  Vice -Chancellor  and  this 
decision  of  the  Master  of  the  Kolls  perfectly  right,  and,  therefore, 
that  this  injunction  must  be  refused  with  costs. 

(1)  39  E.  E.  288  (2  My.  &  K.  552). 
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WAKDE  V.   WARDE  and   In  the  Matter  op  the  i849, 

2   &   3   VICT.   c.    54.  -^""1^?' 

(2  PhilHps,  786—792.)  Sh^wbll, 

Where,  upon  au  application  by  a  wife  who  had  obtained  a  sentence  of     q^  Appeal, 
divorce  against  her  husband  for  the  custody  of  her  children,  the  conduct  of  «  ^ 

her  husband  appeared  to  be  such  as  clearly  to  render  it  improper  that  he  Gotten  ham, 
should  have  the  custody  of  the  eldest  child,  a  girl  of  eleven  years  old,  the  L.C. 

Ck)CRT  made  an  order  for  the  delivery  of  all  the  children  (two  of  whom  were  [  786  ] 
under  seven  years  of  age)  to  the  mother,  holding  it  unnecessary  to  consider 
whether  it  would  hive  made  the  same  order  with  respect  to  the  second 
child,  who  was  a  boy  of  nine  years  old,  if  his  case  had  stood  alone,  as  the 
effect  of  the  children  being  brought  up  in  different  custodies  would  be  likely 
to  create  factions  in  the  family. 

The  object  of  the  Custody  of  Infants  Amendment  Act  (2  &  3  Vict.  c.  51), 
was  to  enable  married  women,  who  should  be  ill-treated  by  their  husbands, 
to  assert  their  rights  as  wives,  without  being  restrained  by  the  fear  of  being 
separated  from  their  children :  for  which  purpose  the  Court  of  Chancery  is 
invested  by  the  Act  with  a  discretionary  power,  which,  by  its  inherent 
jurisdiction,  it  did  not  possess,  of  interfering  with  the  common  law  right 
of  a  father  to  the  custody  of  his  children,  such  power  varying  in  extent 
according  as  the  children  are  under  or  above  seven  years  of  age(l). 

A  SBPAOATioN  having  taken  place  between  Mr.  and  Mrs.  Warde, 
and  Mrs.  Warde  being  in  possession  of  their  four  children,  the 
eldest  of  whom  was  a  girl  of  the  age  of  eleven  years,  the  second 
a  boy  a  year  or  two  younger,  and  the  other  two  under  seven, 
Mr.  Warde  procured  this  suit  to  be  instituted  in  the  name  of  the 
children,  for  the  purpose  of  making  them  wards  of  Court,  having 
previously  settled  upon  each  of  them  a  small  sum  of  stock  as  a 
foundation  for  the  suit.  And  he  then  presented  a  petition,  which 
was  served  upon  his  wife,  praying  that  the  children  might  be 
delivered  to  him.  The  petition  was  opposed  on  the  ground  of 
alleged  profligacy  and  profaneness  on  the  part  of  Mr.  Warde ;  but 
the  Vicb-Chancbllor  of  England,  before  whom  it  was  heard  in 
private,  made  an  order  for  the  delivery  of  all  the  children  to  their 
father. 

From  that  order  Mrs.  Warde  appealed  by  a  petition,  intituled 
both  in  the  cause  and  in  the  matter  of  the  ^Custody  of  Infants  [  *787  ] 
Act,  2  &  8  Vict.  c.  54.  The  appeal  petition  was,  at  the  request  of 
the  parties,  heard  by  the  Lord  Chancellor  in  his  private  room, 
and  a  good  deal  of  new  evidence  was  brought  forward.  At  the 
conclusion  of  the  argument, 

(1)  This  authority  of  the  Court  was  L.  J.  Ch.  399,  36  L.  T.  169;  and  see 
enlarged  by  36  &  37  Vict.  c.  12:  see  Smart  v.  Smart  [1892]  A.  C.  425.— 
In  re  Taylor  (1876)  4  Ch.  D.  157,  46      0.  A.  8. 
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Wabde  The  Lord  Chancellor  expressed  his  great  unwillingness  to  make 

Wardb.  a  compulsory  order,  if  it  could  be  avoided,  as  it  was  advisable 
that  the  children  should  be  brought  up,  if  possible,  with  a 
respect  for  both  their  parents  ;  whereas  the  effect  of  such  an  order 
would  be  to  hold  out  to  them,  that  one  of  their  parents  was  a 
person  of  such  a  character  as  not  to  be  considered  fit  to  be 
intrusted  with  them.  Accordingly,  bis  Lordship  suggested  that 
the  petition  should  stand  over,  in  the  hope  that  by  the  interven- 
tion of  common  friends,  some  arrangement  might  be  come  to  with 
respect  to  the  residence  and  education  of  the  children,  which 
would  render  the  interference  of  the  Court  unnecessary. 

"But,"  (i)  continued  his  Lordship,  "for  the  guidance  of  the 
parties  in  acting  upon  this  suggestion,  I  must  say  something  with 
regard  to  the  position  of  the  children  under  the  late  Act  of  Parlia- 
ment, as  to  the  construction  of  which  and  the  object  with  which  it 
was  introduced,  some  very  erroneous  notions  appear  to  exist.  The 
object  of  the  Act,  and  of  the  promoters  of  t,  and  that  which  I 
think  appears  upon  the  face  of  the  Act  itself,  was,  to  protect 
mothers  from  the  tyranny  of  those  husbands  who  ill-used  them. 
[  •788  ]  Unfortunately,  as  the  law  *stood  before,  however  much  a  woman 
might  have  been  injured,  she  was  precluded  from  seeking  justice 
from  her  husband  by  the  terror  of  that  power  which  the  law  gave 
to  him  of  taking  her  children  from  her.  That  was  felt  to  be  so 
great  a  hardship  and  injustice,  that  Parliament  thought  the  mother 
ought  to  have  the  protection  of  the  law  with  respect  to  her  children 
up  to  a  certain  age,  and  that  she  should  be  at  liberty  to  assert  her 
rights  as  a  wife,  without  the  risk  of  any  injury  being  done  to  her 
feelings  as  a  mother.  That  was  the  object  with  which  the  Act  was 
introduced,  and  that  is  the  construction  to  be  put  upon  it.  It 
gives  the  Court  the  power  of  interfering ;  and  when  the  Court  sees 
that  the  maternal  feelings  are  tortured  for  the  purpose  of  obtain- 
ing any  thing  like  an  unjust  advantage  over  the  mother,  that  is 
precisely  the  case  in  which  it  would  be  called  upon,  and  ought, 
to  interfere.  When  the  parties,  therefore,  are  considering  the 
suggestion  which  I  have  thrown  out,  I  wish  them  to  bear  in  mind, 
that  this  is  not,  as  was  the  case  in  Wellesley  v.  The  Duke  of 
Beaufort  (2),  a  question  merely  as  to  the  general  jurisdiction  of  this 
Court  to  interfere  with  the  legal  rights  of  the  father ;  but  that  I 

(1)  This  paragraph   is   traDScribed      the  case  was  heard  in  private, 
from  the  short-hand  wiiter's  note,  the  (2)  34  JL  U,  159  (2  Euss.  1). 

reporter  not  having  been  present,  as 
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have  now  an  absolute  authority  over  the  children  under  seven  Waedb 
years  of  age,  and  a  larger  power  than  the  Court  then  had,  with  wardb. 
regard  to  children  above  that  age." 

The  petition  accordingly  stood  over  for  eight  or  nine  months, 
the  children  remaining  with  their  father.  During  that  interval 
Mrs.  Warde  obtained  a  sentence  of  divorce  a  mensd  et  thoro,  on  the 
ground  of  adultery,  and  an  allowance  of  l,200i.  a  year  for  alimony, 
with  liberty  to  apply  for  an  increase  of  it,  in  the  event  of  her 
obtaining  *the  custody  of  her  children.  In  this  state  of  things,  [  *789  J 
it  having  been  intimated  to  the  Lord  Chancellor  that  there  was  no 
chance  of  an  arrangement  being  come  to,  the  petition  was  put  into 
his  Lordship's  paper  to  be  finally  disposed  of. 

Mr,  Stuart  and  Mr.  Dickenson  appeared  for  Mrs.  Warde. 

Mr.  Bethell  and  Mr.  Oiffard  for  Mr.  Warde. 

Mr.  Jas.  Parker  for  the  children. 

The  Lord  Chancellor: 

This  is  the  most  distressing  case  I  ever  had  to  deal  with,  not 
from  any  difficulty  that  I  feel  as  to  the  course  which  I  ought  to 
pursue,  but  because,  as  in  other  cases  of  the  same  character,  in 
attempting  to  do  the  best  one  can  for  the  interests  of  those  who 
are  the  objects  of  the  protection  of  the  Court,  it  is  impossible  not 
to  feel  that  one  must  inflict  great  pain  on  some  parties,  and,  after 
all,  very  inadequately  provide  for  the  care  of  the  infants. 

Children  are  by  nature  entitled  to  the  care  of  both  their  parents ; 
but  when  the  conduct  of  one  or  both  of  the  parents  has  been  such 
as  to  render  it  impossible  that  they  can  live  together,  and  the  Court 
has  therefore  the  painful  duty  cast  upon  it  of  deciding  whether 
the  children  shall  be  brought  up  by  one  parent  or  the  other,  all 
that  it  can  do  is  to  adopt  that  course  which  seems  best  for  the 
interests  of  the  children,  without  regard,  so  far  as  it  interferes 
with  that  object,  to  the  pain  which  may  be  inflicted  on  those  who 
are  the  authors  of  the  difficulty. 

Which   of  the  parents  in   this  case  is  in  fault,  is  a  question       [  790  ] 
which  does  not  depend  upon  my  decision,  for  I  have  it  under  the 
hand  of  Mr.  Warde  in  a  letter  to  his  wife's  brother,  written  after 
the  separation  had  taken  place,  that  '*  his  own  folly  and  wickedness 
had  deprived  him  of  his  best  friend  and  his  dear  wife,  who,"  he 
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Warde       adds,  ''is  a  woman  of  the  highest  excellence,  and  one  who  has 

Wabdb.      borne  much  from  me." 

That  is  a  testimony  of  the  highest  authority  as  to  the  relative 
conduct  of  the  parents,  and  it  is  consistent  with  the  whole  of  the 
evidence  which  has  been  adduced ;  from  which  it  clearly  appears 
that  the  wife  has  been  grievously  abused  and  ill-treated  by  her 
husband  ;  that  for  a  considerable  time  she  remained  patient  under 
the  greatest  injuries,  but  that  at  last  she  was  driven  to  leave  her 
husband,  and  take  up  her  abode  with  her  mother  and  brother. 

I  should  have  been  glad  if  the  husband  had  enabled  me  to  dis- 
pose of  the  case  in  private,  because  the  children  are  interested  in 
concealing  as  much  as  possible  the  misconduct  of  either  of  their 
parents.  But  as  he  has  from  time  to  time  published  parts 
of  these  proceedings,  it  is  due  to  the  other  parties  concerned, 
that  I  should  state  the  grounds  of  the  order,  which  I  propose 
to  make,  in  public. 

(His  Lordship  then  said,  that  he  should  abstain  entirely  from 
entering  into  the  conduct  and  habits  of  life  of  Mr.  Warde, 
except  so  far  as  they  were  obnoxious  to  the  children  who  were 
living  under  his  roof;  and,  after  noticing  those  parts  of  the 
evidence  which  were  material  in  that  view,  he  proceeded  thus :) 

I  791  ]  In  Shelley  v.  Westbrooke  (i),  the  main  ground  on  which  the  Court 

proceeded,  was  the  impiety  and  irreligion  of  the  father;  but  the 
case  which  establishes  the  principle  on  which  I  am  about  to  act 
beyond  all  doubt  was  that  of  Wellesley  v.  The  Duke  of  Beaufort  {2). 
There  was  in  that  case  profligacy,  adultery,  and  profaneness,  a 
great  deal  of  which  is  to  be  found  in  the  present  case :  and  Lord 
Eldon  expressed  his  opinion  without  hesitation,  that  it  was  both 
the  right  and  the  duty  of  the  Court  to  remove  the  children  from 
the  contamination  to  which  they  were  exposed  from  such  an 
example.  I  think  it  my  duty  to  adopt  the  same  course  in  the 
present  case  as  regards  the  eldest  child,  who,  being  a  daughter, 
is,  both  from  her  sex  and  her  age,  more  likely  to  be  affected  by 
what  passes  before  her,  and  who,  therefore,  requires  the  greater 
care.  Whether  I  should  have  made  the  same  order  with  respect  to 
the  eldest  son,  if  his  case  had  stood  alone,  it  is  not  necessary  to 
consider,  because  when  I  am  compelled  on  such  a  ground  to  take 
one  child  from  its  father,  I  must  not  accompany  that  measure  with 
the  great  evil  and  danger  to  the  children  of  separating  one  portion 
of  the  family  from  the  other — separating  them  not  in  fact  only,  but 
(1)  23  E.  E.  47  (1  Jao.  266).  (2)  34  E.  E.  169  (2  Euas.  1). 
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in  feeling ;  for  if  one  child  were  to  be  brought  up  by  the  father  and 
and  the  other  by  the  mother,  that  very  circumstance  would  create 
factions  in  the  family,  which  it  is  the  bounden  duty  of  the  Court  as 
far  as  possible  to  guard  against. 

As  to  the  other  children  who  are  under  seven  years  of  age,  the 
Court  has  an  absolute  control  over  them,  without  regard  to  the 
peculiar  common  law  right  of  the  father  to  the  custody  of  all  his 
children.  I  think  that  is  the  true  construction  of  the  Act ;  but, 
whether  it  be  so  *or  not,  the  principle  to  which  I  have  adverted 
with  respect  to  the  second  child  would  apply  equally  to  the  other 
two ;  and,  as  I  am  obliged  to  remove  one,  I  must  remove  all. 

I  understand  that  Mrs.  Warde  will  undertake  to  maintain  the 
children,  and  that  her  brother  is  willing  to  concur  in  that  under- 
taking ;  which  will  obviate  any  objection  to  its  being  merely  the 
undertaking  of  a  married  woman.  The  order,  therefore,  which  I 
shall  make  will  be,  that  the  children  now  in  the  custody  of  the 
father  be  delivered  to  the  mother,  she  and  her  brother  undertaking 
to  maintain  them  till  further  order. 

I  see  that  in  some  cases,  and  amongst  others  in  that  of  Shelley  v. 
Wesibrooke,  that  has  been  accompanied  by  a  restraint  on  the  father 
from  applying  for  a  habeas  corpus ;  as  otherwise  the  order  might 
be  reversed  by  a  Judge  at  common  law.  Whether  a  Judge  would 
interfere  or  not,  it  is  not  for  me  to  say :  but  I  wish  Mr.  Stuart 
to  consider  what  should  be  the  form  of  the  order  in  this  respect. 


Warde 

V, 

Wardb. 


[  •792  ] 


Mr.  Stuart  : 

I  should  wish  the  order  to  be  in  the  same  form  as  in  Shelley  v. 
Westbrooke. 

Thb  Lord  Chancellor: 
Let  it  be  so. 


MAPP  V.  ELCOCK. 

(2  PhiUips,  793—800.) 

[Affirmed  on  appeal  to  the  House  of  Lords,  as  reported  in 
8  H.  L.  C.  492.] 


1849. 
Jan,  81. 

Shadwbll, 
V.O. 

On  AppeaL 
Lord 

COTTENHAM, 
L.O. 

[798] 
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[B.R. 


1848. 
March, 
April, 

WiGBAM, 
V..C. 

On  Appeal. 
1849. 
Jan, 

Lord 

COTTKNHAM, 

L.O. 

[801] 


[  ^802  ] 


SHAKP  V.   TAYLOK(I). 

(2  Phillips,  801—821.) 

Illustration  of  the  distinction  between  enforcing  illegal  contracts  and 
asserting  title  to  money  which  has  arisen  from  them. 

The  Courts  of  this  country  will  not  refuse  to  administer  justice  between 
joint  importers  of  any  article  of  commerce  merely  upon  proof  that  in  the 
production  or  exportation  of  the  article  some  fiscal  law  of  the  country  of 
produce  has  been  violated. 

One^of  two  partners  who  has  jwssessed  himself  of  the  property  of  the  firm 
cannot  be  allowed  to  retain  it  by  merely  showing  that,  in  realising  it,  some 
provision  of  some  Act  of  Parliament  has  been  violated  or  neglected. 

A.  and  B.,  British  subjects,  purchased  and  repaired  an  American  built 
ship,  on  a  joint  speculation,  with  a  view  to  employing  her  in  the  trade 
between  the  two  countries,  until  an  opportunity  should  occur  for  reselling 
her  to  advantage ;  for  which  purpose  they  procured  her  to  be  registered  in 
the  United  States  in  the  name  of  C,  a  citizen  of  that  country,  upon  a  false 
declaration  that  she  was  hand  fide  the  sole  property  of  C.  After  the  ship 
had  made  several  voyages,  B.,  who  had  had  the  management  of  her, 
attempted  to  exclude  A.  from  his  share  in  the  speculation,  and,  in  spite  of 
the  dissent  of  A.,  sent  her  on  another  voyage  to  America :  Held,  that,  even 
supposing  the  declaration  above-mentioned  and  the  registration  thereby 
effected  to  have  been  a  fraud  upon  the  American  law,  and  the  subsequent 
employment  of  the  ship  so  registered  to  have  been  a  fraud  upon  the  English 
Navigation  Laws,  such  fraud  would  not  prevent  A.  from  maintaining  a  suit 
against  B.  for  an  account  and  payment  of  his  share  of  the  realised  profits 
of  the  speculation.  And  in  decreeing  such  account,  the  Court  also  directed 
an  inquiry  what  had  become  of  the  ship  since  she  was  sent  on  her  last 
voyage,  and  what  was  her  value  when  so  sent,  with  a  view  to  making  B. 
personally  liable  for  such  value  in  case  either  the  ship  or  the  proceeds  of 
her  sale  should  not  be  ultimately  forthcoming. 

The  Victoria^  an  American  ship,  having  been  stranded  off  the 
port  of  Liverpool,  in  the  month  of  January,  1889,  and  the  corre- 
spondents of  the  owners  in  this  country  having,  after  several 
ineffectual  attempts  to  get  her  off,  determined  to  put  her  up  to 
sale  by  auction  as  she  lay,  the  plaintiff  and  the  defendant  Taylor 
agreed  to  bid  for  her  on  their  joint  account,  and,  in  case  they  became 
the  purchasers,  to  repair  and  refit  her,  and  afterwards  to  resell  her. 
They  accordingly  bid  for  her  at  the  auction,  and  became  the 
purchasers  of  her  for  the  sum  of  4202.  But  as  the  ship,  having 
been  originally  built  in  the  United  States,  could  not  be  registered  in 
England  as  a  British  ship,  they  determined  to  have  her  registered 
in  the  United  States  in  the  name  *of  one  Robertson,  an  American 
merchant  at  Charleston,  who  was  a  common  friend  of  theirs,  and  a 
correspondent  of  Taylor,  and  to  employ  her  in  the  American  trade 
until  she  could  be  disposed  of  to  advantage ;  and  they  accordingly 
had  the  bill  of  sale  made  out  to  them  as  agents  for  Bobertson. 
(1)  Sykts  v.  BtaduH  (1879)  11  Ch.  D.  170,  48  L.  J.  Ch.  d22,  40  L.  T.  243. 
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The  ship  having  been  so  purchased  was  brought  into  port,  where  Sharp 
she  was  thoroughly  repaired,  under  the  superintendence  of  the  taylor. 
plaintiff,  at  an  expense  of  upwards  of  6,000Z.,  by  far  the  greater 
part  of  which  was  advanced  by  Taylor.  While  the  repairs  were  in 
progress  the  plaintiff,  on  the  18th  of  June,  1889,  wrote  to  Robertson 
informing  him  of  the  purchase,  and  of  the  agreement  between 
himself  and  Taylor  with  respect  to  it,  and  after  mentioning  that, 
for  the  reason  above  stated,  it  had  been  arranged  that  the  ship 
should  be  registered  in  America  in  Robertson's  name,  he  added : 
"  The  vessel,  therefore,  according  to  the  register,  will  appear  to  be 
your  property,  although  belonging  to  Mr.  Taylor  and  myself." 

The  repairs  being  completed  by  the  end  of  July,  the  ship  was 
freighted  and  sent,  under  the  command  of  one  Lennox,  an  American 
citizen,  on  a  voyage  to  Charleston,  where  she  was  consigned  to  a 
mercantile  firm  there  of  Robertson  &  Co.,  in  which  Robertson  was 
a  partner ;  but  before  she  sailed  the  plaintiff  and  Taylor  took  from 
Lennox,  as  master,  a  bottomry  bond  in  the  penal  sum  of  12,8002., 
conditioned  for  payment  to  the  plaintiff  and  Taylor  of  the  sum  of 
6,150/.  (therein  recited  to  be  the  sum  advanced  by  them  for  the 
repairs  of  the  ship)  within  ten  days  after  her  safe  arrival  at 
Charleston. 

Before  the  arrival  of  the  ship  at  Charleston,  Robertson  wrote  to  [  803  ] 
tlie  plaintiff  an  answer  to  his  letter  of  the  ISth  of  June,  stating  as 
follows:  ''I  am  in  receipt  of  your  valued  favour  of  the  18th  of  June, 
and  learn  with  much  pleasure  the  good  speculation  you  have  made 
in  the  purchase  of  the  Victm-ia,  As  regards  the  ownership  I  will 
do  all  that  is  required,  and  comply  with  any  orders  you  may  give 
as  to  the  disposal  of  her.*' 

On  the  arrival,  however,  of  the  ship  at  Charleston,  Robertson 
wrote  to  the  plaintiff  another  letter,  dated  the  20th  September, 
1889,  as  follows:  ''The  Victoiia  has  arrived  safe  at  Charleston.  I 
am  disappointed  to  learn,  however,  that  she  will  cost  a  great  deal 
more  than  I  was  led  to  believe.  In  consequence  of  the  declaration 
required  to  be  made  at  our  Custom-house,  and  to  which  I  had  not, 
when  I  last  wrote  you,  given  due  refection,  I  am  obliged  to  assume 
the  whole  bond  fide  ownership  of  the  vessel ;  therefore  neither  you 
nor  Mr.  Taylor  can  be  considered  as  owners  or  part  owners  of  the 
ship.  I  am  willing,  however,  and  so  I  have  written  Mr.  Taylor,  to 
assume  the  whole  ownership  of  the  vessel,  on  condition  that  a 
reasonable  and  convenient  time  be  allowed  to  me  to  pay  for 
her,  and  to  allow  you  and  Mr.  Taylor  a  fair  commission  on  the 
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Sharp       transaction,  or  such  compensation  as  may  be  agreed  upon  amongst  us 

taylob.  ftl'-  The  costs  and  repairs  of  the  ship  prove  to  be  full  2,000Z.  more 
than  Mr.  Taylor  had  led  me  to  expect.  I  therefore  think,  if  500Z. 
was  allowed  betwixt  you  and  Mr.  Taylor  as  a  compensation,  it  would 
be  as  much  and  even  more  than  can  be  afforded,  as  it  would  be  equal 
to  a  commission  of  10  per  cent. ;  if  this  should  not,  however,  be 
satisfactory,  I  can  make  over  to  you  again,  or  any  of  your  friends, 
the  ship,  on  receiving  the  amount  Mr.  Taylor  has  advanced  and 
charged  to  me.  Consult  with  Mr.  Taylor  on  the  matter,  and  let  me 
know  the  result." 

[  804  ]  This  letter  led  to  some  negociations  between  the  parties,  in  the 

course  of  which  the  plaintiff  expressed  his  willingness  to  surrender 
his  interest  in  the  ship  to  Robertson,  on  payment  of  the  amount  of 
his  advances,  and  a  commission  of  5  per  cent,  on  the  whole  outlay, 
provided  he  were  allowed  a  share  of  the  earnings  of  the  vessel  in 
the  meantime;  while,  on  the  other  hand,  Taylor  professed  his 
readiness  to  accede  to  Robertson's  proposal  of  a  commission  with- 
out any  share  in  the  earnings  of  the  ship,  insisting  that  he  had 
explained  to  the  plaintiff  from  the  first  that,  if  the  ship  was  to  be 
registered  in  the  United  States,  it  must  be  the  sole  property  of 
Robertson,  and  that  neither  he  (Taylor)  nor  the  plaintiff  could  have 
any  share  in  it. 

While  these  discussions  were  going  on,  the  ship  continued  to  ply 
between  Liverpool  and  Charleston  with  cargoes  of  the  produce  of 
the  respective  countries  under  the  direction  of  Taylor,  at  the  former 
place,  and  of  Richardson  &  Co.  at  the  latter.  But  on  her  second 
return  to  Liverpool  in  the  month  of  April,  1840,  the  plaintiff  called 
upon  Taylor  for  an  account  of  the  earnings  of  the  ship,  and  to 
concur  with  him  in  a  sale  of  her,  still  insisting  that  Robertson  was 
only  a  trustee,  and  that  he  (the  plaintiff)  and  Taylor  were  the  sole 
owners  of  the  ship;  and  upon  Taylor  refusing  compliance,  and 
proceeding  to  freight  the  ship  for  another  voyage  to  Charleston, 
the  plaintiff  filed  the  original  bill  in  this  cause  against  Taylor  and 
Robertson,  who  was  out  of  the  jurisdiction,  charging  upon  the 
evidence  of  a  correspondence  between  Taylor  and  Robertson,  which 
was  set  out  at  length,  that  the  claim  of  Robertson  to  the  ownership 
of  the  vessel  was  made  at  the  instigation  of  Taylor,  and  that  it  had 
been  coUusively  agreed  between  Taylor  and  Robertson  that  the 

[  ♦806  ]  latter,  although  he  insisted  on  being  the  owner  of  *the  ship,  as 
against  the  plaintiff,  should  nevertheless  hold  it  at  the  disposition 
and  on  account  of  Taylor ;  or  that,  as  between  himself  and  Taylor, 
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he  should  be  charged  with  and  account  for  the  full  value  of  the  Sharp 
ship  and  all  the  monies  which  he  should  receive  in  respect  of  it ;  tatlob. 
and  that  the  accounts  between  Taylor  and  Robertson  had  in  fact 
been  kept  upon  that  principle.  The  bill  also  charged  that  large 
sums,  arising  from  the  earnings  of  the  ship  on  her  four  voyages 
between  Liverpool  and  Charleston,  had  been  either  received  by 
Taylor  or  allowed  him  in  account  by  Bobertson,  and  that  Taylor 
had  on  several  occasions  shipped  goods  of  his  own  in  the  ship,  in 
respect  of  which  freight  was  payable  to  the  plaintiff  as  a  part-owner 
of  the  ship. 

The  bill  prayed  a  declaration  that  the  plaintiff  and  Taylor  ought 
to  be  charged  with  and  to  bear  in  equal  proportions  all  the  monies 
expended  in  the  purchase  of  the  ship,  and  in  repairing  and  refitting 
her,  or  otherwise  on  her  account  since  the  purchase,  and  were 
entitled  in  equal  shares  to  all  the  monies  which  had  been  earned 
by  the  ship  since  the  purchase,  and  that  the  necessary  accounts 
might  be  taken,  for  the  purpose  of  ascertaining  what  was  due  from 
Taylor  to  the  plaintiff,  or  from  the  plaintiff  to  Taylor,  on  the 
footing  of  such  declaration;  and  that,  in  taking  such  accounts, 
Taylor  might  be  charged  with  all  monies  which'  had  been  received 
by  Robertson  on  account  of  the  ship  or  the  freight  thereof,  for 
which  Taylor  had  had  credit  in  account  with  him,  and  that  the 
ship  might  be  sold  under  the  direction  of  the  Court,  and  the 
proceeds  divided  between  the  plaintiff  and  Taylor  in  the  proportion 
in  which  they  should  appear  to  be  entitled  thereto  after  taking  the 
before  mentioned  accounts ;  and  that  in  the  meantime  Taylor 
might  be  restrained  from  removing  the  ship,  or  causing  or  allowing 
her  to  be  removed  from  the  port  of  *Liverpool :  or  if  it  should  [  '®<^  ] 
appear  that  Robertson  had  become  the  beneficial  owner  of  the 
ship,  then  that  Taylor  might  be  decreed  to  account  with  the 
plaintiff  for  all  the  monies  for  which  he  had  had  credit  in  account 
with  Robertson,  or  which  he  had  otherwise  received,  or  which 
without  his  wilful  neglect  or  default  he  might  have  received,  in 
respect  of  the  purchase-money  or  value  of  the  ship,  or  of  the 
monies  expended  by  the  plaintiff  and  Taylor  in  the  purchase  and 
repairing  of  the  same,  or  otherwise  on  account  thereof. 

Immediately  on  the  filing  of  the  bill,  the  plaintiff  mov^d  for  and 
obtained  an  injunction  as  prayed ;  but  on  the  evening  of  the  day 
on  which  the  order  was  made,  and  before  notice  of  it  could  reach 
Liverpool,  Taylor  had  despatched  the  ship  with  a  cargo  to  the 
United  States,  having  previously  taken  from  the  master  a  new 
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Sharp  bottomry  bond  similar  to  the  former  one,  except  that  it  excluded 
Taylob.  the  name  of  the  plaintiff  as  a  co-obligee.  On  this  occasion  the 
ship  was  consigned  to  Messrs.  Wood  &  Co.,  correspondents  of 
Taylor  at  New  York,  with  instructions  to  dispose  of  the  cargo,  and 
apply  the  proceeds  towards  the  disbursements  of  the  ship ;  and  in 
case  Robertson,  as  the  registered  owner,  should  not  furnish  a 
power  of  attorney  for  the  sale  of  the  ship,  to  proceed  against  him 
on  the  bottomry  bond,  which  was  forwarded  to  them  for  that  purpose. 

The  plaintiff,  having  thus  failed  in  his  attempt  to  prevent  the 
sailing  of  the  ship,  filed  a  supplemental  bill,  charging  that,  by  so 
sending  the  ship  to  the  United  States  while  she  remained  registered 
there  in  the  name  of  Robertson  as  the  sole  owner,  Taylor  had 
placed  her  completely  under  the  control  of  Robertson,  and  exposed 
her  to  the  danger  of  being  attached  by  Robertson's  creditors  in 
[  *807  ]  that  country,  and  praying,  therefore,  that,  in  taking  *the  accounts 
sought  by  the  original  bill,  Taylor  might  be  charged,  either  with 
the  full  value  of  the  ship  on  the  19th  of  May,  the  day  when  she 
last  sailed  from  Liverpool,  or,  at  all  events,  with  the  amount  of  the 
monies  which  he  had  received,  or  had  credit  for,  from  Robertson, 
on  account  of  the  sums  expended  in  the  purchase  and  repair  of  the 
ship,  or  on  account  of  commission  thereon. 

The  defendant  Taylor,  in  his  answer  to  the  original  and  supple- 
mental bills,  alleged  that,  by  the  statute  law  of  the  United  States, 
no  ship  was  entitled  to  the  privileges  of  a  ship  of  that  country 
unless  it  were  duly  registered;  and  that  the  party  applying  for 
such  registry  was  required  to  make  oath,  amongst  other  things, 
that  there  was  no  subject  or  citizen  of  any  foreign  country  or  State 
directly  or  indirectly,  by  way  of  trust,  confidence  or  otherwise, 
interested  in  such  ship  or  in  the  profits  or  issues  thereof,  under 
penalty  of  the  forfeiture  of  the  ship,  in  case  any  of  the  matters  of 
fact  in  such  oath  should  not  be  true.  That  the  plaintiff  was  aware 
of  this  law  at  the  time  when  it  was  resolved  to  have  the  ship 
registered  in  the  name  of  Robertson,  and  that  it  was  fully  under- 
stood by  the  plaintiff,  as  well  as  by  the  defendant,  that,  in  taking 
that  step,  they  were  divesting  themselves  of  all  legal  title  to  the 
ship,  and  were  trusting  entirely  to  the  honour  of  Robertson  for  any 
share  in  the  profit  to  be  derived  from  the  sale  of  the  ship,  or  in  the 
freight  to  be  earned  in  any  voyage  she  might  make.  At  the  same 
time,  the  defendant  admitted  'Ubat  it  was  clearly  understood 
between  him  and  the  plaintiff  that,  whatever  profit  arose  or  accrued 
from  the  sale  of  the  ship,  or  from  freight  to  be  earned  by  her,  after 
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paying  her  expenses,  was  to  be  for  their  joint  and  equal  benefit;       Shabp 
and  he  said  that  he  was  quite  ready  to  abide  by  that  agreement,       taylob. 
and  had  never  disputed  it." 

The  defendant,  however,  further  stated,  that  he  had  acted  merely  [  808  ] 
as  agent  and  consignee  of  the  ship  for  Bobertson,  and  that,  in  the 
accounts  between  him  and  Bobertson,  credit  had  been  given  to  the 
ship  for  the  freights  earned  on  the  several  voyages,  and  for  the  net 
proceeds  of  such  goods  as  had  been  shipped  on  the  ship's  account. 
Under  all  the  circumstances,  he  submitted,  that  Bobertson  was  not 
to  be  considered  as  a  trustee  for  him  and  the  plaintiff,  and  that,  at 
all  events,  the  plaintiff  had  no  title  to  relief  against  him  (Taylor) ; 
but  that  his  remedy,  if  any,  was  against  Bobertson  in  the  United 
States. 

With  respect  to  the  sailing  of  the  ship  from  Liverpool  on  her  last 
voyage,  the  defendant  admitted  that  she  had  sailed  with  his  sanc- 
tion, but  insisted  that,  being  an  American  ship  under  the  command 
of  an  American  citizen,  he  would  have  had  no  right  to  detain  her 
if  he  had  wished  to  do  so.  And  he  stated  his  belief,  that  the  ship 
had  been  sold  at  New  York. 

No  direct  evidence  was  given  by  the  defendant  of  the  alleged  law 
of  the  United  States  respecting  the  registry  of  ships ;  but,  among 
the  letters  of  the  plaintiff,  which  were  in  evidence,  there  were 
several  in  which  the  existence  of  such  a  law  seemed  to  be  assumed; 
and  it  was  proved  that  he  had  been  active  in  procuring  the 
authentication,  by  the  American  consul  at  Liverpool,  of  the  various 
documents  which  were  forwarded  to  Bobertson  for  the  purpose  of 
the  registration  of  the  ship  in  the  United  States,  amongst  which 
was  an  affidavit  that  the  ship  was  the  bond  fide  property  of 
Bobertson. 

The  cause  was  heard  before  Vice-Chancellor  Wigram,  and  by  the 
decree  then  made,  after  reciting  that  the  '*  defendant  Taylor  had 
by  his  answer  submitted  to  abide  by  *the  agreement  in  his  answer  [  *80o  ] 
mentioned,  viz.  that,  whatever  profits  should  arise  or  accrue  from 
freight  to  be  earned  by  the  ship  after  paying  the  expenses  upon  the 
footing  of  the  agreement  in  the  answer  mentioned,  should  be  for  the 
joint  and  equal  benefit  of  the  plaintiff  and  the  said  defendant ''  (i) 
the  following  enquiries  were  directed : 

Ist.  What  monies  had  been  paid  to  or  received  by  the  defendant 

(1)  This  recital,   which  it  will   be      extracted  verbatim  fcom  the  brief  copy 
observed  is  less  extensive   than  the      of  the  decree. 
submiMion  in  the  answer,  is,  however, 
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Shabp  Taylor,  in  respect  of  the  freight  earned  by  the  ship,  or  otherwise  on 
Taylob.  ^®^  account ;  and  what  other  monies  the  defendant  Robertson,  or 
the  firm  of  Robertson  &  Co.,  had  become  and  were  then  liable  to 
pay  to  the  defendant  Taylor  in  respect  of  the  freights  earned  by  the 
ship,  or  otherwise,  distinguishing  what  on  account  of  freights,  and 
what  on  other  and  what  accounts  ? 

2nd.  What  sums  had  been  paid  or  laid  out  in  respect  of  the 
purchase-money  and  repairs,  or  of  advances  or  disbursements  on 
account  of,  the  ship,  and  by  which  party  ? 

8rd.  Whether  any  and  what  goods  had  been  shipped  on  account 
of  the  defendant  Taylor  on  board  the  ship,  in  any  and  which  of 
her  voyages,  and  what  was  the  amount  payable  in  respect  of  the 
freight  of  such  goods,  without  prejudice  to  any  question  in  the 
cause  ? 

4th.  What  sums  had  been  received  by,  or  by  the  order  or  for  the 
use  of,  the  plaintiff  in  respect  of  the  ship  ? 

5th.  Whether  the  ship  was  sold  under  the  bottomry  bond  in  the 

[  *8io  ]       pleadings  mentioned,  and  for  what  amount,  *the  defendant,  by  his 

counsel,  consenting  to  give  credit  before  the  Master  for  such 

amount,  subject  to  all  just  allowances,  and  without  prejudice  to 

any  question  in  the  cause  ? 

The  Master,  by  his  general  report,  answered  all  the  above 
enquiries,  except  the  latter  part  of  the  1st  (which  was  waived) 
and  the  5th,  in  answer  to  which  he  merely  set  forth  a  letter 
of  Messrs.  Wood  &  Co.  to  the  defendant  Taylor,  dated  the 
SOth  September,  1840,  stating  that  the  ship,  having  been  attached 
at  New  York  by  certain  persons  claiming  to  be  creditors  of 
Robertson  and  Taylor,  had  been  put  up  to  sale  by  auction  on  the 
28 rd  September,  and  that  certain  parties  had  been  declared  the 
purchasers,  but  that  they  had  since  refused  to  complete  the  pur- 
chase; and  that  such  purchase  having  in  consequence  been  can- 
celled, Messrs.  Wood  &  Co.  had  purchased  the  ship  themselves, 
subject  to  the  approval  of  the  parties  interested,  for  a  sum  of 
18,000  dollars,  and  that  the  ship  had  in  the  meantime  been 
registered  in  the  name  of  one  of  the  partners  in  that  house. 

An  exception  to  the  report  on  that  point  having  been  allowed, 
the  Master  made  a  further  report,  in  which,  after  finding,  by 
consent  of  the  parties,  that  the  ship  had  been  offered  for  sale  by 
auction  under  the  circumstances  mentioned  in  Messrs.  Wood  &  Co.'s 
letter,  but  that  the  sale  so  effected  had  been  cancelled,  the  Master 
concluded  with  a  finding,  according  to  a  charge  brought  in  by  the 
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plaintiff,  that  the  ship  had  not  been  sold  under  the  bottomry  bond ;       Sharp 
and  that  report  was  confirmed.  Tatlor. 

On  the  hearing  of  the  cause  for  further  directions  before 
Vice-Chancellor  Wigram,  it  was  ordered  that  the  accounts  directed 
by  the  former  decree  should  be  carried  on,  and  that  it  should  be 
referred  back  to  the  *Master,  without  prejudice  to  any  question  in  [  '^n  1 
the  cause,  to  enquire  whether,  since  the  attempted  sale  of  the 
2drd  September,  1840,  was  cancelled,  the  ship  had  been  sold,  and 
to  whom,  and  for  what  sum,  and  whether  the  defendant  Taylor  had 
received,  or  was  entitled  to  receive,  any  and  what  sum  for  the 
purchase-money  of  the  ship ;  and  further  directions  and  costs  were 
reserved. 

At  this  stage  of  the  suit  the  whole  case  was  brought  before  the 
Lord  Chancellor  upon  an  appeal  by  the  defendant,  and  a  cross 
appeal  by  the  plaintiff,  both  from  the  original  decree  and  from  the 
order  on  further  directions ;  the  defendant  contending,  that  the  bill 
ought  to  have  been  dismissed  at  the  original  hearing,  and  the 
plaintiff,  that  he  was  entitled  to  more  extensive  relief  on  both  occa- 
sions than  was  given  to  him,  particularly  as  regarded  the  relief 
prayed  by  the  supplemental  bill  against  Taylor  personally,  in 
consequence  of  his  having  sent  the  ship  on  her  last  voyage. 

At  the  hearing  of  the  appeal 

Mr.  Bethell  and  Mr.  FolUtt  appeared  for  the  plaintiff. 

Mr.  Wood  and  Mr.  H.  Clarke,  for  the  defendant  Taylor. 

The  counsel  for  the  defendant  contended  that  as  the  plaintiff  had 
not  adopted  the  submission  in  the  answer,  the  defendant  was  not 
bound  by  it,  Williams  v.  Shaw  (i) ;  and  they  proceeded  to  argue 
that  the  plaintiff's  case,  involving,  as  it  did,  the  confession  of  a 
falsehood  and  a  deliberate  violation  of  the  uavigation  laws,  both  of 
the  United  States  and  of  this  country,  was  one  upon  which  *he  [  *812  ] 
could  found  no  title  to  relief  in  a  court  of  justice :  Brackenbury  v. 
Brackenbury  (2) ;  Pidding  v.  How  (3) ;  Lawrence  v.  Smith  (4) ;  Harmer 
v.  Westmacott  (6) ;  Stephens  v.  Robinson  (6) ;  Curtis  v.  Perry  (7).  That 
when  the  plaintiff  claimed  an  interest  in  the  ship,  he  was  met  by 
the  fact  of  his  having  been  a  party  to  its  registration  in  the  United 
States  as  the  sole  and  exclusive  property  of  a  citizen  of  that  country, 

(1)  3  Euss.  178,  n.  (6)  38  R.  R.  117  (6  Sim.  284), 

(2)  22  R.  R.  180  (2  J.  &  W.  391).  (6)  2  Or.  &  J.  209. 

(3)  42  R.  R.  231  (8  Sim.  477).  (7)  6  R.  R.  28  (6  Ves.  739) 

(4)  23R.  R.  123  (Jftc.  471). 
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Bhabp  De  Metton  v.  De  Mello  (i) ;  and  when  he  claimed  an  interest  in  the 
Tatlob.  profits  or  earnings  of  the  ship,  he  was  in  this  dilemma, — either  that 
the  ship  was  duly  registered  as  an  American  ship,  and,  consequently, 
the  exclusive  property  of  Eobertson,  which  would,  of  course,  nega- 
tive all  title  of  the  plaintiff  to  her  earnings ;  or  that  she  was  not 
duly  registered  as  an  American  ship,  in  which  case,  as  she  would 
be  entitled  neither  to  the  privileges  of  an  American  nor  to  those  of 
a  British  ship,  the  traffic  in  which  she  had  been  engaged  would  be 
a  violation  of  the  navigation  laws  of  both  countries,  and  illegal ; 
and,  consequently,  the  plaintiff  could  not,  in  a  court  of  justice, 
assert  any  title  to  the  profits  of  it. 

1849.        The  Lord  Chancellor: 

Jan, 

—  The  difficulties  which  have  arisen  in  this  case  proceed  entirely 

from  the  views  which  have  been  taken  of  the  effect  of  the  law 
respecting  ships  in  this  country  and  in  the  United  States;  for, 
independently  of  such  laws,  the  case  of  the  plaintiff  would  have 
been  very  simple  and  clear.  It  may  be  as  well  to  consider  what 
[  *813  ]  would  have  been  such  case,  if  the  property  in  question  *had  been 
any  description  of  property  not  affected  by  those  laws. 

The  case  partly  admitted,  and  in  other  parts  proved,  would  have 
shown  a  purchase  of  property  on  the  joint  account  of  the  plaintiff 
and  of  the  defendant  Taylor,  expenditure  on  such  property  to  make 
it  available,  employment  of  it  on  the  joint  account  and  profit 
realised,  and,  ultimately,  an  exclusion  of  the  plaintiff  by  the  defen- 
dant Taylor  from  any  participation  in  such  joint  property,  and  an 
appropriation  of  it  to  purposes  foreign  to  the  purposes  of  the  con- 
tract between  the  parties.  The  decree  in  such  a  case  would  have 
been  quite  of  course,  including  accounts  of  the  purchase,  expendi- 
ture, and  profit  of  employment,  and  enquiries  as  to  the  disposal  of 
the  property,  for  the  purpose  of  restoring  the  plaintiff  to  his  rights 
and  interest  in  it,  if  practicable,  or  of,  in  some  manner,  providing 
compensation  to  him  for  the  loss  arising  from  such  improper 
appropriation  of  it. 

It  is,  however,  contended,  on  behalf  of  the  defendant,  that  this 
justice  cannot  be  done,  and  that  he  is  entitled  to  retain  what  he 
has  so  improperly  obtained  of  the  property  of  the  plaintiff,  or,  at 
least,  that  this  Court  cannot  compel  him  to  account  for  it ;  because, 
1st.  The  Ship  Registry  Acts  of  this  country  render  some  part  of  the 
transaction  illegal ;  2nd.  That  the  Ship  Registry  Acts  of  the  United 

(1)  12  East,  234. 
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States  render  the  whole  of  it  illegal  in  this  country;   and  8rd.       Sharp 
Because  the  ship  never  was  the  joint  property  of  the  plaintiff  and      taylob. 
of  the   defendant  Taylor,  but  belonged   to  an   American  citizen 
named  Robertson,  in  whose  name  it  was  registered  at  New  York. 

The  history  of  the  transaction,  as  applicable  to  these  points,  is 
simply  this :  An  American  built  ship,  having  been  stranded  at  the 
entrance  of  the  port  of  Liverpool,  *and,  in  that  state,  put  up  to  sale,  [  *814  ] 
was  purchased,  by  the  plaintiff  and  the  defendant  Taylor,  upon  a  joint 
speculation.  Great  expenses  were  incurred  in  repairing  her,  supplied 
in  money  and  labour,  partly  by  the  plaintiff  and  partly  by  Taylor ; 
but  the  latter  appears  to  have  advanced  by  far  the  greater  part  of 
the  money.  The  ship,  being  a  foreign  built  ship,  could  not  obtain  a 
British  registry.  It  was,  therefore,  agreed,  that  she  should  be  sent 
to  America,  and  there  registered  in  the  name  of  Bobertson,  a 
correspondent  of  the  parties ;  but  this,  as  appears  from  the  corre- 
spondence, was  only  an  expedient  to  avoid  the  difficulty  arising 
from  the  Registry  Acts,  it  being  clear  that  Sharp  and  Taylor  intended 
to  consider  and  to  deal  with  the  ship  as  their  own,  and  to  use  the 
name  of  Robertson  as  a  trustee  for  them ;  and  Robertson,  at  first, 
consented  to  lend  his  name  for  that  purpose,  although  he  must  be 
supposed  to  have  been  aware  of  the  difficulties  arising  from  the 
ship  registry  laws  of  the  United  States,  which  such  a  scheme  was 
exposed  to.  Subsequently,  indeed,  and  at  the  suggestion  of  Taylor, 
he  insisted  upon  these  difficulties  as  a  reason  for  considering  himself 
as  the  actual  owner,  as  he  necessarily  was  the  registered  owner,  of 
the  ship ;  but  this  appears  to  have  been  a  scheme  arranged  between 
Taylor  and  Robertson,  for  the  purpose  of  excluding  Sharp. 

It  does  not  however  appear  to  me  that  this  part  of  the  case  can 
be  material  in  considering  the  question  between  Sharp  and  Taylor : 
for,  Robertson  not  being  here,  all  that  the  plaintiff  can  obtain  is 
payment  of  what  Taylor  has  received  on  account  of  the  joint  adven- 
ture ;  and  for  this  purpose  it  is  not  material  whether  what  was  so 
received  arose  from  freight  or  other  profits  due  to  Taylor  and  the 
plaintiff  as  owner  of  the  ship,  or  from  payments  made  or  allowed 
by  Robertson  on  account  of  *the  ship.  In  either  case  such  receipts  [  *8i5  ] 
would  be  profits  arising  from  the  joint  adventure  as  between  Sharp 
and  Taylor,  and,  as  such,  matters  of  account  between  them. 
Besides  which  the  answer  of  Taylor,  as  the  decree  recites,  sub- 
mitted to  abide  by  the  agreement  mentioned,  that  whatever  profit 
should  arise  or  accrue  from  freight  to  be  earned  by  the  ship  after 
paying  the  expenses  upon  the  footing  of  the  agreement  in  the  answer 
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8HABP       mentioned,  should  be  for  the  joint  benefit  of  the  plaintiff  and  himself. 

Taylor.  Again,  if  Robertson  were  to  be  considered  as  the  owner,  the  bottomry 
bond  for  the  large  expenditure  in  repairs  at  Liverpool  would,  as 
against  such  ownership,  be  available;  and,  whatever  objections 
there  may  be  to  treating  Sharp  and  Taylor  as  owners  of  the  shij), 
there  can  be  none  to  their  title  as  joint  owners  of  the  bottomry 
bond,  and,  as  such,  to  the  proceeds  of  the  ship :  for  the  substitution 
of  a  new  bottomry  bond  to  himself  in  lieu  of  the  bond  to  himself 
and  Sharp  was  totally  inoperative  as  between  them.  Whatever, 
therefore,  Taylor  has  received  for  or  on  account  of  the  freight  or 
ship,  appears  to  me  to  be  clearly  matter  of  account  between  him 
and  the  plaintiff;  and  that  is  all  the  original  decree  directs. 

But  Taylor,  by  his  appeal,  insists  that  the  bill  ought  to  have 
been  dismissed ;  that  is,  that,  after  admission  by  him  or  proof  of 
the  joint  purchase,  the  joint  employment  and  the  receipt  by  him  of 
the  fruits  of  such  employment,  and  the  exclusion  by  him  of  his 
co-partner,  and  appropriation  to  himself,  or  disposal  in  some  way, 
without  the  authority  of  his  co-partner,  of  the  joint  property,  this 
Court  is  to  hold  that  it  has  no  jurisdiction  to  cause  justice  to  be 
done  to  the  plaintiff.  If  this  be  so,  it  must  be  the  result  of  some 
very  stringent  law ;  which  leads  to  the  consideration  of  the  legal 
objection  raised  under  the  Ship  Registry  Acts,  and  the  alleged  law 
upon  that  subject  in  the  United   States.    And,  taking  the  latter 

[  ♦816  ]  question  *first,  the  law  of  the  United  States  is  a  matter  of  fact  to 
be  pleaded  and  proved  as  any  other  fact  upon  which  a  defence  is 
rested :  but  of  this  I  have  not  had  any  proof.  Assuming,  however, 
the  law  to  be  as  stated,  the  objection  must  be,  that  by  such  law 
Robertson  alone  can  be  recognised  as  having  any  interest  in  the 
ship  in  whose  name,  upon  his  aflS davit  of  that  fact,  she  was  registered 
at  Charleston.  But  this  decree  does  not  seek  to  enforce  any  title 
of  the  plaintiff  against  the  title  of  Robertson.  Suppose  Robertson 
to  have  been  sole  owner,  and  that  he  remitted  sums  of  money  to 
Taylor  on  an  account,  in  which,  as  between  themselves.  Sharp  and 
Taylor  were  jointly  interested,  is  this  Court  precluded  from  enter- 
taining any  question  between  these  two  in  respect  of  such  remit- 
tances, because  Robertson  might  in  America  have  refused  to  make 
any  such  payments  ?  Will  the  Courts  of  this  country  refuse  to 
administer  justice  between  joint  importers  of  any  article  of  com- 
merce upon  proof  that,  in  the  production  or  exportation  of  such 
article,  some  fiscal  law  of  the  country  of  produce  had  been  violated  ? 
During  the  French  war  the  greater  part  of  the  foreign  trade  of  this 
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country  was  carried  on  in  despite  of  the  fiBcal  regulations  of  oilier       Suaup 

countries,  some  of  whicb  were  not  at  war  with  this  country ;  and      taylob. 

there  are  still  instances  existing  of  the  same  kind ;  but  the  parties 

to  such  transactions  have  not,  upon  that  ground,  been  denied  the 

ordinary  administration  of  justice  in  matters  growing  out  of  such 

transactions.     The  cases  do  not  support  any  such  proposition. 

(See  Pellecat  v.  Angell  (i),  and  the  cases  there  cited.)     Besides, 

in   the   present  case,    there  is  not   any  regular  evidence  of  the 

law  of  the  United  States  upon  this  subject.     The  Vice- Chancellor 

WiGRAM  does  not  appear  to  have  given  any  weight  to  this  objection 

as  applied  to  the  claim  to  freight,  though  *I  collect  that  he  did  so       [  *817  ] 

as  applied  to  the  claim  to  the  vessel  itself.     I  will  presently  consider 

what  ground  there  is  for  this  distinction. 

The  next  objection  is  that  the  plaintiff 's  claim  is  in  violation  of 
the  English  Ship  Registry  Acts.  This  must  apply  to  the  freight 
only,  for  as  the  ship  never  was  registered  as  an  English  ship,  the 
defendant,  to  support  the  objection  at  all,  except  as  to  the  freight, 
must  establish,  that  an  English  subject  cannot  by  the  law  of  England 
have  any  interest  in  a  foreign  ship ;  but  as  to  freight  the  objection 
depends  upon  the  English  navigation  laws,  which  prohibit  the 
importation  into  this  country,  for  the  purposes  of  consumption,  of 
any  produce  of  foreign  countries,  except  in  ships  of  the  country  of 
produce,  or  in  English  ships ;  the  objection  being  that  the  cargoes 
for  which  the  freight  was  paid,  having  been  imported  in  the  ship  in 
question,  which,  though  registered  in  America,  the  plaintiff  and  the 
defendant  Taylor  claimed  an  interest  in,  such  importation  was  con- 
trary to  the  provisions  of  the  law,  and  that  no  title  can  therefore  be 
founded  upon  it.  This  assumes  that  the  plaintiff  and  Taylor  had 
some  interest  in  the  ship;  and  the  plaintiff  cannot,  I  think,  in  this 
suit,  repudiate  such  claim.  But  the  answer  to  the  objection  appears 
to  me  to  be  this, — that  the  plaintiff  does  not  ask  to  enforce  any 
agreement  adverse  to  the  provision  of  the  Act  of  Parliament.  He 
is  not  seeking  compensation  and  payment  for  an  illegal  voyage : 
that  matter  was  disposed  of  when  Taylor  received  the  money ;  and 
the  plaintiff  is  now  only  seeking  for  payment  of  his  share  of  the 
realised  profit.  The  violation  of  law  suggested  was  not  any  fraud 
upon  the  revenue,  or  omission  to  pay  what  might  be  due ;  but,  at 
most,  an  invasion  of  a  Parliamentary  provision,  supposed  to  be 
beneficial  to  the  ship  owners  of  this  country ;  an  evil,  if  any,  which 
must  remain  the  same,  whether  *the  freight  be  divided  between      t  *®^^  3 

(I)  41  E.  fi.  723  (2  Cr.  M.  &  B.  311). 
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Shabp  Sharp  and  Taylor,  according  to  their  shares,  or  remain  altogether 
Tatlob.  ill  the  hands  of  Taylor.  As  between  these  two,  can  this  supposed 
evasion  of  the  law  be  set  up  as  a  defence  by  one  against  the  other- 
wise clear  title  of  the  other?  In  this  particular  suit,  can  the  one 
tenant  in  common  dispute  the  title  common  to  both  ?  Can  one  of 
two  partners  possess  himself  of  the  property  of  the  firm,  and  be 
permitted  to  retain  it,  if  he  can  show  that,  in  realising  it,  some 
provision  in  some  Act  of  Parliament  has  been  violated  or  neglected  ? 
Can  one  of  two  partners,  in  any  import  trade,  defeat  the  other,  by 
showing  that  there  was  some  irregularity  in  passing  the  goods 
through  the  Custom-house?  The  answer  to  this,  as  to  the  former 
case,  will  be,  that  the  transaction  alleged  to  be  illegal  is  completed 
and  closed,  and  will  not  be  in  any  manner  affected  by  what  the 
Court  is  asked  to  do,  as  between  the  parties.  Do  the  authorities 
negative  this  view  of  the  case  ?  The  difference  between  enforcing 
illegal  contracts  and  asserting  title  to  money  which  has  arisen  from 
them,  is  distinctly  taken  in  Tenant  v.  Elliot  (i)  and  Farmer  v. 
Russell  (2),  and  recognised  and  approved  by  Sir  William  Gbant  in 
Thomson  v.  Thomson  (3).  But  the  alleged  illegality  in  this  case 
was  not  in  the  freight  being  paid  to  English  subjects  claiming  as 
owners  of  the  ship,  as  in  Campbell  v.  Inncs  (4).  The  importation  of 
the  goods  in  a  ship  Anaerican  built,  and  not  professing  to  have  any 
English  registry,  would  not  be  illegal,  and  the  American  owner 
might  assign  the  freight  to  any  one :  assuming  this  to  be  so,  I  am 
of  opinion  that,  under  the  authorities  referred  to,  Taylor,  who 
received  the  freight  on  account  of  himself  and  Sharp,  cannot  set  up 
this  defence  to  Sharp's  claim.  Upon  these  gi'ounds,  therefore, 
[  •819  ]  *independently  of  the  submission  in  the  answer,  this  part  of  the 
decree  is,  I  think,  right. 

With  respect  to  the  claim  to  the  ship  itself  or  the  proceeds  from  the 
sale  of  it,  notwithstanding  the  two  reports  upon  it,  there  is  not,  in 
my  opinion,  suflScient  information  to  enable  the  Court  to  pronounce 
any  judgment.  It  was  upon  this  part  of  the  case,  as  I  am  informed, 
that  the  Vicb-Chancellor  felt  the  difficulty  arising  from  the  naviga- 
tion laws  of  the  United  States.  I  do  not  think  it  probable  that  this 
question  ever  will  arise,  although  there  will  not  be  much  difficulty 
in  disposing  of  it  if  it  should.  From  what  does  appear  there  can  be 
but  little  doubt  of  the  defendant  Taylor  having  derived  large 
pecuniary  benefit  from  the  disposition  of  the  ship,  which  he  has  either 

(1)  4  E.  R.  755  (1  Bos.  &  P.  3).  (3)  6  B.  R.  151  (7  Vea.  473). 

(2)  1  Bos.  &  P.  296.  (4)  23  R.  R.  328  (4  B.  &  Aid.  426). 
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received  himself  or  had  the  benefit  of  in  account  with  Messrs.  Wood  sharp 
&  Co.,  of  New  York  or  with  Mr.  Robertson  of  Charleston,  and  taylob. 
possibly  that  he  still  holds  the  ship.  All  these  facts  must  be  ascer- 
tained before  the  Court  can  adjudicate  between  the  plaintiff  and  the 
defendant  Taylor ;  and  I  shall  be  disposed  to  adopt  any  enquiries 
which  the  plaintiff  may  suggest  for  those  purposes ;  for,  seeing  that, 
as  between  plaintiff  and  the  defendant  Taylor,  they  had  a  joint 
interest  in  the  ship,  and  that  Taylor  ousted  the  plaintiff  of  all 
interference  with  it,  and  took  upon  himself  the  whole  direction  and 
disposal  of  it,  this  Court  will,  I  think,  do  its  utmost  to  restore  the 
plaintiff  to  that  position  of  which  he  has  been  so  improperly  deprived. 
The  plaintiff  and  the  defendant  appeal  against  the  original  decree ; 
but  that  decree  must,  I  think,  be  affirmed.  The  defendant's  appeal 
contends  that  the  bill  ought  to  have  been  dismissed,  for  which,  for 
the  reasons  I  have  before  given,  I  think  there  is  no  ground.  And 
the  plaintiff  appeals,  because  he  contends  that  he  *was  entitled  to  C  '^^^  1 
more  direct  and  immediate  relief ;  but,  in  my  opinion,  the  decree 
either  gives  or  lays  the  foundation  for  the  plaintiff  acquiring  all  the 
relief  he  can  be  entitled  to;  and,  after  the  Court  has  required 
information,  and  such  information  has  been  obtained,  I  cannot 
readily  listen  to  a  complaint  that  the  Court  might  have  proceeded 
without  such  information,  there  being  nothing  in  the  enquiry  which 
can  improperly  prejudice  the  real  rights  of  any  of  the  parties. 

By  the  first  report  the  Master  answered  the  enquiries  he  was 
directed  to  make  as  to  the  accounts.  But  the  enquiry  as  to  the 
disposal  of  the  ship  itself,  did  not  produce  any  information  enabling 
the  Court  to  deal  with  that  part  of  the  subject,  and  consequently,  by 
the  order  on  further  directions,  further  enquiries  were  directed. 
But  I  fear  that,  unless  some  addition  be  made  to  such  enquiries, 
another  unproductive  report  may  be  expected  ;  and  it  is  certainly 
desirable  that  the  information  to  be  derived  may  exhaust  the  subject, 
and  enable  the  Court  to  dispose  finally  of  the  matters  in  contest 
between  the  parties. 

I  propose,  therefore,  after  the  enquiries  directed  as  to  the  sale  (i), 
to  introduce  these  words,  **  or  otherwise  in  respect  of  the  said  ship ; 
and,  if  no  bond  fide  sale  of  the  said  ship  shall  be  found  to  have  taken 
place,  then  to  enquire  and  state  in  whose  possession  and  under 
whose  direction  and  controul  the  said  ship  has  been  since  the  23rd 
of  September,  1820,  and  now  is;  and  in  what  manner  she  has  since 
that  time  been  used  or  employed,  and  what  has  become  thereof; 

(1)  See  p.  304. 
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Sharp  and  let  the  Master  also  enquire  and  state  what  was  the  value  of  the 
Tatlob.  said  ship  to  be  sold  on  the  19th  of  May,  1840,  the  day  on  which 
[  •821  ]  *she  left  the  port  of  Liverpool."  That  was  the  time  at  which  Taylor 
assumed  the  exclusive  possession  and  controul  of  the  ship  in  which 
Sharp  was  jointly  interested  with  him ;  and,  if  satisfactory  informa- 
tion cannot  be  obtained  as  to  the  disposal  of  the  ship,  it  will  be  to 
be  considered  whether  justice  may  not  be  done  to  the  plaintiff  by 
the  result  of  the  last  enquiry. 

If  the  plaintiff  chooses  to  go  on  with  this  decretal  order  as  it 
stands,  he  can  do  so ;  but  if  he  thinks  the  additional  enquiries  I 
have  suggested  may  be  advantageous,  I  think  he  ought  to  have  an 
opportunity  of  considering  them.  At  present,  by  the  decree  of  the 
Vice-Chancbllor,  the  enquiry  is  merely  as  to  the  sale.  We  know  so 
little  about  what  did  take  place,  or  if  any  sale  did  take  place, 
whether  it  was  a  bond  fide  sale  or  not,  that  it  seems  likely  enough 
that  that  enquiry  may  produce  nothing  beneficial  to  the  parties ; 
whereas  what  I  have  suggested  will  exhaust  the  subject,  and  furnish 
the  Court  with  complete  information  as  to  the  mode  in  which  the 
ship  has  been  dealt  with. 
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IN  THE  QUEEN'S  BENCH. 


DOE  1).  JABMAN   PATRICK  v.  JAMES  EOYLE  and       is^s. 

Feb.  10. 

ELIZABETH  his  Wife.  1849. 

(13  Q.  B.  100—1 15 ;  S.  0.  18  L.  J.  Q.  B.  145  ;  13  Jur.  745.)  Jan^e. 

Devise  to  trustees  '*  to  the  use  and  behoof  of  my  son  and  daughter  and  [  100  ] 
their  respective  assigns,  for  and  during  the  term  of  their  respective  natural 
lives,  equally  to  be  divided  between  them,  share  and  share  alike:" 
remainder  to  the  trustees  to  preserve  contingent  remainders;  "but  never- 
theless to  permit  and  su£Fer  my  said  son  and  daughter  respectively,  and 
their  respective  assigns,  to  receive  and  take  the  said  rents"  &c.  **  to  their 
use  during  their  natural  lives ;  and,  from  and  after  the  decease  of  my  said 
son  and  daughter,  or  either  of  them,  to  the  use  and  behoof  of  all  and  every 
the  children  of  my  said  son  and  daughter  respectively,  both  male  and 
female,  and  their  several  and  respective  heirs  and  assigns,  to  be  equally 
divided  among  them,  share  and  share  alike,  as  tenants  in  common  and  not 
as  joint  tenants ;  and,  if  there  shall  be  only  one  such  child  of  my  said  son 
and  daughter,  to  the  use  and  behoof  of  such  child,  his  or  her  heirs  and 
assigns  for  ever ;  and,  for  default  of  such  issue  of  my  said  son  and  daughter, 
then  I  give  and  devise  the  said  premises  "  to  the  use  of  T.  P.  in  fee. 

The  son  and  daughter,  who  had  each  several  children,  survived  the 
testator. 

Held  that,  on  the  death  of  the  son,  his  moiety  did  not  pass  to  his  sister, 
who  survived  him,  for  her  life,  with  a  view  to  a  defeiTed  distribution,  after 
her  death,  among  the  children  of  the  two  families  per  capita,  but  that  his 
moiety  passed  at  once  to  his  children. 

Ejectment  for  lands  in  Norfolk.  The  declaration  contained  fifteen 
demises  in  the  name  of  Jarman  Patrick.  After  issue  joined,  the 
following  case  was  stated  for  the  opinion  of  this  Court. 

Jarman  Patrick,  the  grandfather  of  the  lessor  of  the  plaintiff,  [  101  ] 
was,  at  the  time  of  the  making  his  will  hereinafter  mentioned,  and 
from  thence  continually  until  and  at  the  time  of  his  death,  seised 
in  his  demesne  as  of  fee  of  and  in  the  lands,  a  share  or  shares  in 
which  the  lessor  of  the  plaintiff  seeks  to  recover  in  this  action,  and 
which  are  situate  in  the  parish  of  Wiggenhall  St.  Germans,  in 
Norfolk,  and  are  part  of  the  lands  hereinafter  mentioned  to  have 
been  devised  by  the  will  of  the  said  Jarman  Patrick ;  and,  being  so 
seised,  he,  the  said  J.  P.,  on  27th  June,  1792,  by  his  will,  of  that 
date  and  duly  attested  &c.,  after  devising  certain  other  lands  to 
Dandisson  Coates  and  his  heirs,  to  the  use  of  his  son  Thomas 
Patrick  and  his  children,  made  a  devise  in  the  following  words. 

"  Then  I  give  and  devise  all  the  rest  and  residue  of  my  messuages, 
lands,  tenements  and  hereditaments  situate  "  &c.,  ^'  unto  the  said 
Dandisson  Coates  and  his  heirs,  upon  the  several  trusts,  and  to 
and   for  the  several  intents  and  purposes  hereinafter  mentioned, 
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Dob  d,       expressed  and  declared  of  and  concerning  the  same,  that  is  to  say, 
r.  upon  trust,  and  to  the  use,  intent  and  purpose,  that  he  the  said 

RoTLB.  Dandisson  Coates,  and  his  heirs,  do  and  shall  permit  and  suffer  my 
beloved  wife  Esther  and  her  assigns,  yearly  and  every  year,  during 
her  natural  life,  to  have,  receive  and  take,  by  and  out  of  the  rents, 
issues  and  profits  of  the  said  premises,  one  annuity  or  clear  yearly 
rent-charge  of  lOOZ.  of  lawful  money  of  Great  Britain,  payable  " 
&c.  **  And,  in  case  of  the  death  of  either  of  them  my  said  son  and 
daughter  Jarman  and  Elizabeth  Patrick  before  his  or  her  arrival 
at  the  age  of  twenty-one  years,  then  upon  trust,  and  to  the  use, 

[  •102  ]  intent  and  purpose,  that  he  *the  said  Dandisson  Coates  and  his 
heirs  do  and  shall  permit  and  suffer  my  said  wife  and  her  assigns, 
yearly  and  every  year  during  her  natural  life,  to  have,  receive  and 
take  by  and  out  of  the  said  rents,  issues  and  profits,  one  annuity  or 
clear  yearly  rent-charge  of  50Z.  only,"  payable  &c.  "  And,  subject 
and  chargeable  as  aforesaid,  upon  this  further  trust,  that  he  the 
said  Dandisson  Coates  and  his  heirs  do  and  shall  stand  and  be 
seised  of  the  said  premises  to  the  use  and  behoof  of  my  said  son  and 
daughter  Jarman  and  Elizabeth  Patrick,  and  their  respective 
assigns,  for  and  during  the  term  of  their  respective  natural  lives, 
equally  to  be  divided  between  them,  share  and  share  alike;  and, 
from  and  after  the  determination  of  that  estate,  to  the  use  and 
behoof  of  the  said  Dandisson  Coates  and  his  heirs  *'  to  preserve 
contingent  remainders ;  *'  but  nevertheless  to  permit  and  suffer  my 
said  son  and  daughter  Jarman  and  Elizabeth  Patrick  respectively, 
and  their  respective  assigns,  to  receive  and  take  the  said  rents, 
issues  and  profits  of  the  said  premises  to  their  own  use,  during  their 
natural  lives  ;  and  from  and  after  the  decease  of  my  said  son  and 
daughter  Jarman  and  Elizabeth  Patrick,  or  either  of  them,  to  the 
use  and  behoof  of  all  and  every  the  children  of  my  said  son  and 
daughter  Jarman  and  Elizabeth  Patrick  respectively,  both  male  and 
female,  and  their  several  and  respective  heirs  and  assigns,  to  be 
equally  divided  among  them,  share  and  share  alike,  as  tenants  in 
common  and  not  as  joint  tenants ;  and,  if  there  shall  be  only  one 
such  child  of  my  said  son  and  daughter  Jarman  and  Elizabeth 
Patrick,  to  the  use  and  behoof  of  such  child,  his  or  her  heirs  and 
assigns  for  ever ;  and,  for  default  of  such  issue  of  my  said  son  and 

[  *103  ]      daughter,  Jarman  and  Elizabeth  Patrick,  then  I  give  *and  devise 
the  said  premises  unto  and  to  the  use  of  my  said  son  Thomas 
Patrick,  his  heirs  and  assigns  for  ever." 
The  testator  died  on  4th  July,  1792,  without  having  in  anywise 
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altered  or  revoked  his  said  will,  leaving  the  said  Dandisson  Coates,       Dob  d. 
and  testator's  wife  Esther,  his   son  and   daughter   Jarman    and       ^'^^^^^ 
Elizabeth  Patrick,  and  his  son  Thomas  Patrick,  him  surviving.  Rotlb. 

The  testator's  widow  is  long  since  dead.  The  testator's  son, 
Jarman  Patrick,  mentioned  in  his  said  will,  married  after  his  father's 
death,  and  has  had  seven  children.  The  eldest  of  these  children, 
Jarman  Patrick,  was  born  the  14th  June,  1807,  and  is  the  lessor  of 
the  plaintiflF.  The  second  child,  Frances  Patrick,  was  born  the  11th 
September,  1808,  and  died  January  Ist,  1809.  The  third  child, 
Thomas  Patrick,  was  born  the  Blat  October,  1809,  and  is  still  living. 
The  fourth  child  was  born  the  18th  October,  1811,  and  died  the  next 
day.  The  fifth  child,  James  Jarman  Patrick,  was  born  the  21st 
March,  1813,  and  died  in  North  America,  during  his  father's  life- 
time, intestate,  leaving  a  widow,  one  son,  and  two  daughters,  all  of 
whom  are  still  living.  The  sixth  child,  Frances  Elizabeth  Patrick, 
was  born  the  7th  June,  1815,  and  died  during  her  father's  lifetime, 
intestate,  and  unmarried,  the  2nd  November,  1839.  The  seventh 
child,  Louisa  Elizabeth  Patrick,  was  born  the  11th  February,  1824, 
and  died  intestate  and  unmarried,  in  her  father's  lifetime,  the  14th 
October,  1842. 

T^ie  said  Jarman  Patrick,  the  son  of  the  testator,  by  his  will 
bearing  date  the  17th  day  of  November,  1846,  and  duly  executed 
and  attested,  gave  and  devised  all  and  every  his  real  estate  &c. 
unto  the  defendant,  James  Boyle,  and  another  trustee,  upon  certain 
trusts  not  material  to  this  case.  On  the  27th  February,  1847,  the 
♦said  Jarman  Patrick,  the  son,  died,  without  having  in  anywise  t  *^^*  ] 
altered  or  revoked  his  said  will. 

The  said  first  testator's  daughter,  Elizabeth  Patrick,  mentioned 
in  his  said  will,  married,  after  her  father's  death,  the  Beverend 
James  Boyle ;  and  she  and  her  husband  are  the  defendants  in  this 
action.  They  have  had  thirteen  children  ;  of  whom  three  have 
died  under  the  age  of  twenty-one  years,  intestate  and  unmarried, 
and  the  other  ten  are  still  living. 

By  the  first  demise  the  lessor  of  the  plaintiff  claims  five  fourteenths 
in  the  lands  in  question,  on  the  supposition  that  Mrs.  Boyle  is, 
under  the  will  of  Jarman  Patrick  the  first  testator,  tenant  for  life  of 
one  moiety,  and  that  the  children  of  Jarman  Patrick,  the  son  of  the 
first  testator,  after  the  death  of  their  father,  take  the  other  moiety 
as  tenants  in  common  in  fee ;  and  that  the  lessor  of  the  plaintiff 
takes,  as  heir,  the  estate  of  his  four  brothers  and  sisters  who  have 
died  without  having  issue.    By  the  second  demise  the  lessor  of  the 
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Dob  d.  plaintiff  claims  three  fourteenths  on  the  same  supposition,  except 
ATBioK  ^^^^  j^^  ^^y  j.^j^^  ^j^^  estate  of  those  two  of  his  brothers  and  sisters 
RoYLB.  Qjjiy  ^ijQ  ^i^^  before  the  1st  January,  1884  (i).  By  the  third  demise 
he  claims  one  fourteenth  only  on  the  same  supposition,  except  that 
he  may  be  entitled  to  his  own  share  alone,  and  not  to  that  of  any  of 
his  brothers  and  sisters.  By  the  fourth,  fifth  and  sixth  demises  the 
lessor  of  the  plaintiff  claims  respectively  five  fortieths,  three 
fortieths,  and  one  fortieth  parts  of  the  lands  in  question,  on  the 
supposition  that  Mrs.  Boyle  is  tenant  for  life  oi  one  moiety,  and 
tbat  her  children,  together  with  the  children  of  Jarman  Patrick  the 
son,  take  the  other  moiety  per  capita,  as  tenants  in  common  in  fee, 
[  •los  ]  and  that  the  lessor  of  the  *plaintiff  may  be  entitled  to  the  share  of 
either  his  four  brothers  and  sisters  who  are  dead,  or  to  the  share  of 
the  two  only  who  died  before  the  1st  January,  1834,  together  with 
his  own,  or  to  his  own  share  alone.  The  seventh  demise  is  for  one 
fourth,  which  would  be  the  lessor  of  the  plaintiff's  share,  if  he  and 
his  brother,  the  only  two  of  their  father  Jarman  Patrick's  children 
living  at  the  time  of  his  death,  take  his  moiety.  The  eighth  demise 
is  for  one  twenty-fourth  part,  which  would  be  the  lessor  of  the 
plaintiff's  share,  if  the  moiety  of  Jarman  Patrick,  the  son  of  the 
first  testator,  is  to  be  divided  amongst  the  ten  children  of  Mrs. 
Boyle,  as  well  as  the  two  children  of  Jarman  Patrick,  the  son,  who 
were  living  at  the  time  of  his  death.  The  ninth  demise  is  for  one 
sixth,  which  is  the  lessor  of  the  plaintiff's  share,  if  the  children  of 
Jarman  Patrick,  the  son  of  the  first  testator,  after  his  death,  take 
their  father's  moiety,  as  tenants  in  common  in  tail,  with  cross 
remainders  between  them.  The  tenth  demise  is  for  one  twenty- 
sixth,  which  is  the  lessor  of  the  plaintiff's  share,  if  the  children  both 
of  Mrs.  Boyle  and  of  Jarman  Patrick,  the  son,  upon  his  death,  take 
Jarman  Patrick's  moiety  as  tenants  in  common  in  tail,  with  cross 
remainders  between  them.  Under  the  eleventh,  twelfth  and 
thirteenth  demises  the  lessor  of  the  plaintiff  claims  five  twentieth 
parts,  three  twentieth  parts  and  one  twentieth  part,  respectively,  on 
the  supposition  that,  upon  Jarman  Patrick  the  son's  death,  the 
whole  estate,  including  both  moieties,  was  to  be  divided  amongst 
the  children  of  both  families,  as  tenants  in  common  in  fee,  and  that 
the  lessor  of  the  plaintiff  may  be  entitled  to  the  share  of  either  his 
four  brothers  and  sisters  who  are  dead,  or  to  the  share  of  the  two 
only  who  died  before  the  1st  January,  1834,  together  with  his  own 
[  *106  ]  share,  or  to  *his  own  share  alone.  The  fourteenth  demise  is  for 
(1)  See  Stat.  3  &  4  Will.  lY.  c.  106,  ss.  6,  11. 
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one  thirteenth,  which  is  the  lessor  of  the  plaintiff's  share,  if  the       Dos  d. 

Patrick 
cliildren   of  both  families  take  the  whole  estate  on  the  death  of  ,.. 

Jarman  Patrick,  the  son  of  said  testator,  as  tenants  in  common  in       Kotle. 

tail,  with  cross  remainders  between  them.      And  the  last  demise  is 

for  one  twelfth,  which  is  the  share  that  the  lessor  of  the  plaintiff  is 

entitled  to  recover,  if  all  the  children  of  both  families  living  at  the 

time  of  the  death  of  Jarman  Patrick,  the  son  of  the  first  testator, 

take  the  whole  estate  on  his  death. 

The  questions  for  the  opinion  of  the  Court  are : 

First,  does  Mrs.  Royle,  under  the  will  of  Jarman  Patrick,  the 
first  testator,  take,  after  the  death  of  Jarman  Patrick  the  son,  an 
estate  for  life  in  both  moieties  of  the  lands  in  question  ? 

And,  secondly,  if  Mrs.  Boyle  does  not  take  an  estate  for  life  in 
both  moieties  of  the  lands  in  question  after  the  death  of  Jarman 
Patrick  the  son,  does  the  lessor  of  the  plaintiff,  in  the  events  which 
have  happened,  take  any,  and,  if  any,  what,  share  and  interest  in 
the  lands  in  question  ? 

If  the  Court  should  be  of  opinion  that  Mrs.  Boyle,  after  the  death 
of  Jarman  Patrick  the  son,  took  an  estate  for  life  in  both  moieties 
of  the  lands  in  question,  or  that  the  lessor  of  the  plaintiff  on  any 
other  ground  is  not  entitled  to  succeed  in  this  action  of  ejectment, 
then  the  lessor  of  the  plaintiff  agrees  that  a  judgment  shall  and 
may  be  entered  against  him  of  nolle  prosequiy  immediately  after  the 
decision  of  this  case,  or  otherwise  as  the  Court  shall  think  fit. 
But,  if  the  Court  shall  be  of  opinion  that  the  lessor  of  the  plaintiff 
is  entitled,  in  the  events  which  have  happened,  to  some  share  and 
♦interest  in  the  lands  in  question,  then  the  parties  agree  that  [  ♦107  ] 
judgment  shall  be  entered  for  the  lessor  of  the  plaintiff  by  con- 
fession for  that  share  and  interest  in  the  lands  to  which  he  is 
entitled  in  the  opinion  of  the  Court,  and  upon  whichever  demise 
the  Court  shall  think  fit,  and  that  judgment  shall  be  entered  for 
the  defendants  by  nolle  prosequi  upon  the  other  demises,  or  otherwise 
as  the  Court  shall  think  fit. 

The  case  was  argued  in  Hilary  vacation,  1848  (i). 

MalinSy  for  the  plaintiff: 

The  effect  of  the  devise  in  question  is  to  give  the  estate  to 
Jarman  and  Elizabeth,  as  tenants  in  common,  for  life,  with 
remainder  in  fee,  as  to  the  moiety  of  each,  to  the  children  of  each. 

(1)  February  10th.  Before  Lord  Denman,  Ch.  J.,  Patteson,  Coleridge  and 
Wightman,  J  J. 
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DoK  d.       For  the  defendants  it  will  be  argued  that  the  effect  is,  that,  on  the 
Patrick 

,..  death  of  either  tenant  for  life,  the  moiety  of  the  deceased  passes  to 

RoYLB.  |.|^Q  survivor  for  life ;  and  that,  on  the  decease  of  the  survivor,  the 
whole  is  divisible  among  the  children  of  both,  per  capita  and  not 
per  stirpes.  The  construction  contended  for  by  the  defendants  cannot 
be  correct ;  for  the  remainder  is  limited  on  the  death  of  "  either  of 
them"  to  the  children  "of  my  son  and  daughter  Jarman  and 
Elizabeth  Patrick  respectively."  The  language  of  this  clause  is  to 
be  read  distributively  throughout  with  reference  to  the  two  families. 
The  general  rule  is,  that,  when  once  the  distribution  among  distinct 
families  has  begun  to  operate,  the  same  distribution  should  be 
carried  out  to  the  end.  The  construction  in  favour  of  distribution 
per  stiipes  was  adopted  in  Taniere  v.  Pearkes  (i),  Brett  v.  Horton  (2), 

[  •108  ]  *Flinn  v.  Jenkins  (8),  Willes  v.  Douglas  (4)  and  Arrow  v.  Mellish  (5). 
Yet  in  those  cases  there  were  no  distributive  words,  as  in  the 
present  case,  with  reference  either  to  the  deaths  of  the  life  tenants 
or  to  the  limitations  over.  So  in  Pery  v.  J^Tiite  (6)  Lord  Mansfield's 
judgment  is  founded  upon  expressions  as  being  equivalent  to  the 
very  expression  of  distribution  which  occurs  here,  viz.  "respec- 
tively." He  says:  '* Then  follows "  (after  a  devise  to  sisters  and 
niece  as  tenants  in  common)  **  *  the  remainder  to  their  sons  succes- 
sively '  in  tail.  What  is  the  meaning  of  the  expression  *  their 
sons?*  It  is  impossible  to  construe  it  otherwise  than  'respectively,' 
that  is,  remainder  of  the  share  of  the  sister  dying,  to  her  sons 
successively,  remainder  to  her  daughters,  as  coparceners ;  and  then 
the  reversion  to  the  right  heirs :  that  is,  the  reversion  of  the  share  of 
the  several  tenants  for  life  and  their  issue  respectively."  Malcolm 
V.  Martin  (7)  seems  opposed  to  the  current  of  decisions :  but  it  is 
distinguishable ;  for  the  remainder  over  was  limited  after  the  termina- 
tion of  both  the  life  interests,  and  not  of  "  either,"  as  here.  Pearce 
V.  Edmeades  {s)  is  distinguishable  in  the  same  manner.  Smith 
v.  Streatfield{9)  was  a  decision  on  petition  merely :  but  it  seems  that 
the  decision  would  have  been  otherwise,  if  the  word  "respectively," 
on  which  Sir  W.  Grant  laid  great  stress,  could  have  been  supplied. 

Hodgson,  contra  : 
The  true  construction  of  this  devise  is,  that,  on  Jarman's  death, 

(1)  26  R.  R.  229  (2  Sim.  &  St.  383).  (6)  2  Cowp.  777. 

(2)  56  R.  R.  64  (4  Beav.  239).  (7)  3  Br.  C.  C.  50. 

(3)  66  R.  R.  97  (1  CoU.  365).  (8)  51  R.  R.  369  (3  Y.  &  C.  (Ex. 

(4)  10  Beav.  47.  Eq.)  246). 

(3)  1  De  O.  &  Sm,  365.  (9)  16  R.  B.  132  (1  Mer.  358). 
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his  sister  Elizabeth  took  his  *moiety  for  life,  by  way  of  cross  DoBd. 
remainder  or  survivorship;  and  that,  on  her  death,  her  children  ^trick 
and  the  children  of  Jarman  will  take  the  whole  per  capita  and  not  Rotlk. 
per  stirpes.  It  is  not  unreasonable  to  adopt  this  construction,  as  '-  ^ 
best  effectuating  the  devisor's  intention;  and  the  construction 
suggested  for  the  plaintiff  requires  a  perversion  of  some  terms  in 
the  devise,  and  also  the  interpolation  of  other  terms.  In  the  first 
place,  the  plaintiff  requires  "  either  of  them  "  to  be  read  **  each  of 
them,"  for  which  there  is  no  authority;  and  then,  after  those 
words,  to  interpolate  the  words  **  as  to  the  moiety  of  each."  The 
construction  suggested  by  the  defendants  takes  no  estate  away  from 
the  children  of  Jarman,  but  merely  postpones  the  time  of  its 
enjoyment.  Wherever  it  appears  to  be  the  testator's  intention 
that  the  whole  of  his  estate  shall  go  over  together,  upon  the  failure 
of  issue  of  even  more  than  two  tenants  in  common,  cross  remainders 
will  be  employed  between  them  in  the  mean  time,  to  effectuate  that 
intent:  Doe  d.  Gorges  v.  Webbii),  Here  such  intention  is  dis- 
tinctly expressed :  '*  and,  for  default  of  such  issue  of  my  said  son 
and  daughter,  Jarman  and  Elizabeth  Patrick,  then  I  give  and 
devise  the  said  premises  unto  and  to  the  use  of  my  said  son, 
Thomas  Patrick,  his  heirs  and  assigns  for  ever; "  that  is,  for  default 
of  issue  of  both  son  and  daughter;  for  the  word  "respectively"  is 
not  found  in  this  part  of  the  devise,  and  the  whole  estate  is  to  go 
over.  This  obviously  leads  to  the  construction  that,  after  the 
decease  of  the  survivor  of  the  tenants  for  life,  the  estate  should  go 
per  capita.  The  distribution  is  not  to  take  place  ♦until  the  decease  [  •no  j 
of  both ;  and  there  is  no  difSculty  in  holding,  in  such  cases,  that 
between  tenants  for  life  who  are  also  tenants  in  common  there 
is  a  benefit  of  survivorship :  Doe  d.  BonveU  v.  Abey  (2),  Ashley  v. 
Ashley  (8).  The  division  of  the  property  is  made  into  two  because 
the  devisor  had  in  view  two  children ;  but  the  children  of  the  two 
families  may  take  per  capita  notwithstanding:  Lady  Lincoln  v. 
Pelham  (4),  Barnes  v.  Patch  (5),  Cunningham  v.  Murray  (6). 

(WiGHTMAN,  J. :  Something  is  to  go  over  on  the  death  of  "  either 
of  them.") 

The  words  *'  of  either  "  may  create  a  diflSculty ;  but  still  the  clause 
cannot  be  read  "on  the  death  of  each,  as  to  the  moiety  of  each." 

(1)  9  B.  B.  764  (1  Taunt.  234).        (4)  7  B.  R  370  (10  Ves.  166). 

(2)  14  B.  H.  487  (I  M,  &  S.  428).      (5)  7  B.  B.  127  (8  Ves.  604). 

(3)  38  B.  B.  139  (6  Sim.  358).        (6>  1  De  G.  &  Sm.  366. 
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Dob  d.       The  general  rule  is  that,  "  where  a  gift  is  to  the  children  of  several 
Patbick 

^^  persons,  whether  it  be  to  the  children  of  A.  and  B.,  or  to  the 

RoYLE.       children  of  A.  and  the  children  of  B.,  they  take  per  capita,  not  per 

fttirpes: "  2  Jarman  on  Wills,  111.   Malcolm  v.  Martin  (i)  and  Pearce 

V.  E limeades  (2)  are  authorities  for  the  application  of  this  rale  to 

the  present  case. 

Malins,  in  reply : 

In  Doe  d.  Borwell  v.  Ahey  (3)  the  words  were  "  from  and  after  the 
respective  deceases  of  my  said  three  sisters  and  the  decease  of  the 
survivor  of  them ;  "  and  the  latter  words,  as  to  '*  the  decease  of  the 
sui-vivor,"  explain  the  judgment;  for  Lord  Ellenborouoh  there 
observes :  ''  That  is  the  time,  and  it  is  not  before  that  time,  when 
the  remainder  over  is  to  take  effect.  Now,  unless  the  sisters  take 
[  ♦111  ]  by  survivorship,  *what  is  to  become  of  the  respective  portions  of  the 
estate  in  the  interval?'* 

Cur,  adv.  v\dt. 

Lord  Denmak,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  questions  in  this  cause  arise  upon  devises  contained  in  a 
will  made  in  June,  1792,  by  which  the  testator  devised  lands  to  a 
trustee  in  fee,  in  trust  (subject  to  events  which  did  not  arise)  for 
his  son  Jarman  and  his  daughter  Elizabeth  for  their  respective 
natural  lives,  equally  to  be  divided  between  them  share  and  share 
alike;  remainder,  in  trust  to  preserve  contingent  remainders ;  ''  and 
from  and  after  the  decease  of  them,  or  either  of  them,  to  the  use  " 
"  of  all  and  every  the  children  of  "  his  "  said  son  and  daughter  respec- 
tively, both  male  and  female,  and  their  respective  heirs  and  assigns, 
to  be  equally  divided  among  them,  share  and  share  alike,  as  tenants 
in  common  and  not  as  joint-tenants ;  and,  if  there  shall  be  only 
one  such  child  of"  his  "  said  son  and  daughter  Jarman  .and  Eliza- 
beth,'' to  the  use  of  such  child  in  fee ;  and,  for  default  of  such 
issue  of  his  said  son  and  daughter,  then  over  to  his  son  Thomas 
in  fee. 

The  lessor  of  the  plaintiff  is  the  eldest  son  and  heir-at-law  of 
Jarman  the  son.  And  he  contends,  in  the  first  place,  that  his  father 
was,  under  this  devise,  tenant  in  common  for  life  with  his  aunt 
Elizabeth  (now  Elizabeth  Boyle  and  one  of  the  defendants),  and 
that,  upon  the  death  of  his  father,  a  moiety  passed  to  himself  and 

(1)  3  Br.  C.  C.  50.  Eq.)  246). 

(2)  51  E.  R.  369  (3  Y.  &  C.  (Ex.  (3)  14  R.  R.  487  (1  M.  &  S  428). 
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his  brothers  and  sisters;  and  in  what  proportions  will  be  to  be       Dosd. 
considered  hereafter.     The  defendants  contend  that  the  remainder        ^"^^^^^ 
takes  no  effect  until  the  *death  of  Elizabeth,  and  that  they  in  her       Ro^^e. 

[  •112  1 

right  are  entitled  to  retain  possession  of  the  entirety;  either  by 
survivorship,  or  implied  cross  remainder. 

Looking  at  the  words  of  the  devise  to  Jarman  and  Elizabeth  by 
themselves,  it  could  not  be  contended  that  they  did  not  create  in 
them  a  tenancy  in  common  :  the  devise  is  to  them,  and  their  respec- 
tive assigns,  for  the  term  of  their  respective  natural  lives,  equally 
to  be  divided  between  them,  share  and  share  alike.  In  Pearce  v. 
Edmeades  (i)  (a  case  much  relied  on  by  the  counsel  for  the 
defendants)  Lord  Abinger  very  correctly  says  that  "  it  has  been 
settled  by  a  series  of  decisions,  that  the  words  'respectively  in 
equal  shares,'  when  not  controuled  by  other  words  in  a  will,  shall 
be  taken  to  indicate  the  nature  of  an  estate  or  interest  bequeathed, 
and  shall  constitute  a  tenancy  in  common."  The  question  then  will 
be  here,  whether  the  subsequent  words  controul  the  natural  mean- 
ing of  those  which  indicate  the  nature  of  the  estate,  or  furnish  any 
ground  for  implying  a  cross-remainder.  Instead  of  doing  either, 
they  appear  to  us  to  have  a  strong  bearing  in  the  opposite  direction. 
The  remainder  expressed  is  to  take  effect,  not  simply  on  the  decease 
of  Jarman  and  Elizabeth,  but  the  decease  of  either  of  them. 
Suppose  these  last  words  had  stood  alone,  would  it  not  have  been 
clear  that,  upon  the  death  of  either  of  the  tenants  for  life,  some- 
thing was  to  pass  to  those  in  remainder,  whoever  they  might  be ; 
and,  coupling  these  words  with  those  which  create  the  tenancy  for 
life,  what  could  that  have  been  but  the  moiety  of  the  deceased 
tenant  for  life  ?  But,  if  that  would  have  been  *so  supposing  the  [  •us  ] 
words  to  stand  alone,  why  are  these  not  to  have  the  same  effect  with 
the  actual  context,  seeing  that  such  meaning  is  no  way  inconsistent 
with  that  of  the  context ;  and  that,  unless  they  retain  this  meaning, 
we  can  give  them  none,  but  must  strike  them  out  of  the  will  ? 

It  is  to  be  observed  that  in  the  case  of  Pearce  v.  Edmeades  (2) 
the  words  "  or  either  of  them  "  were  wanting ;  which  alone  suffi- 
ciently distinguishes  that  case  from  this ;  but  there  were,  besides, 
other  circumstances  not  to  be  found  in  this  case,  on  which  Lord 
Abinqer's  judgment  proceeded. 

The  case  also  of  Malcolm  v.  Martin  (3)  is  distinguishable  from 

(1)  51  E.  E.  369  (3  Y.  &  C.  (Ex.      Eq.  246). 

Eq.  252).  (3)  3  Br.  C.  0.  60. 

(2)  53  E.  E.  369  (3  Y.  &   C.  (Ex. 
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DoBd.       this;  the  bequest  was  of  the  interest  of  1,500Z.  to  the  children  of 
^,  J.  G.  deceased,  and  the  children  of  L.  deceased,   to  be  equally 

KoYLB.  divided  between  them ;  and  at  their  decease  the  same  (i.e.  the 
1,500Z.)  to  be  divided  between  the  grandchildren  of  each,  J.  G.  and 
L.  There  were  at  the  decease  of  the  testator  no  children  of  J.  G.  ; 
only  grandchildren  by  two  children  deceased ;  but  there  were  three 
children  of  L.  Lord  Alvanlet  thought  it  clear  that  the  grand- 
children of  J.  G.  could  take  nothing  till  after  the  decease  of  all  the 
children  of  L.,  and,  perhaps,  rightly,  though  the  decision  has  been 
questioned.  For  there  were  two  things  bequeathed  separately,  the 
interest  and  the  principal ;  and  the  bequests  were  to  two  classes, 
the  interest  to  children,  and,  after  their  decease  (not  saying  *'  or 
decease  of  either  or  any  of  them  '*),  the  principal  to  grandchildren. 
Each  subject  of  bequest  was  to  be  divided  when  the  bequest  took 

[  *114  ]  effect  in  possession  ;  and  *each  person  who  took  under  it  was  to 
fill  a  particular  description ;  as  to  the  interest,  the  taker  must  be  a 
child  ;  as  to  the  principal,  the  taker  must  be  a  grandchild ;  a  child  had 
no  claim  to  principal,  a  grandchild  none  to  interest.  And  there 
was,  therefore,  strong  reason  for  saying  that  there  could  be  no 
division  of  principal  between  children  and  grandchildren ;  in  other 
words,  that  the  division  could  not  be  made  till  all  the  children 
were  dead. 

Removing  these  cases  out  of  the  way,  and  giving  to  the  language 
of  the  devise  its  natural  meaning,  we  think  it  clear  that  Jarman's 
moiety  went  over  upon  his  decease.  And  this  will  entitle  the 
plaintiff  to  judgment  for  something,  and  brings  us  to  the  remaining 
question  in  the  case. 

The  words  to  be  construed  are,  "  to  the  use  **  "  of  all  and  every 
the  children  of  my  said  son  and  daughter  '*  "  respectively,  both 
male  and  female,  and  their"  ** respective  heirs  "and  assigns,  to  be 
equally  divided  among  them,  share  and  share  alike,  as  tenants  in 
common  and  not  as  joint  tenants."  And,  having  decided  that 
Jarman  and  Elizabeth  were  tenants  in  common,  and  that  the  moiety 
of  Jarman  went  over  on  his  decease,  and  passed  away  entirely  from 
Elizabeth,  there  seems  not  the  least  reason  for  holding  that  her 
children  should  in  her  lifetime  take  as  purchasers  any  part  in  that 
share  of  the  property ;  and,  unless  they  took  it  then,  it  is  clear  that 
they  would  not  take  it  at  all. 

The  remainder  is  to  the  children  of  the  son  and  daughter 
respectively;  and  in  Pery  v.  White  {i)  Lord  Mansfield  construed 

(I)  2  Cowp.  777. 
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that  word  as  having  the   effect   of  dividing  between  children  of       DobcL 

Patrick 
tenants  for  life  in  classes  :  *the  word  did  not  occur  there ;  but  he  p. 

thought  it  must  be  supplied,  and  then  he  gave  it  that  effect.  KoyLB. 

We  may  therefore  dismiss  the  children  of  Elizabeth  from  our 
consideration.  Then,  as  to  Jarman's  children,  the  case  finds  that 
he  had  none  when  the  testator  died,  but  that  afterwards  seven  were 
born  to  him.  Four  of  these  died  in  his  lifetime  without  issue  or 
will ;  one  died,  leaving  issue.  We  take  it  to  be  a  clear  rule,  where 
there  is  a  limitation  with  a  remainder  to  several  persons  not  in 
esse,  though  that  will  vest  as  to  the  whole  in  the  first  of  those 
persons  who  come  in  esse,  it  will  be  subject  to  devesting  for  the 
proportions  of  any  others  who  may  come  in  esse  before  the  parti- 
cular estate  determines  :  Doe  d.  Comherhach  v.  Pen-yn  (i).  Right  d. 
Shoriridfje  v.  Creber  (2).  The  remainder  being  in  fee,  the  shares  of 
those  who  died  without  issue  or  will  will  of  course  descend  to  the 
heir-at-law.  Of  these  two  died  respectively  in  1809  and  1811,  two 
in  1889  and  1842,  all  in  the  lifetime  of  Jarman,  the  father.  The 
lessor  of  the  plaintiff  as  eldest  brother  would  inherit  the  shares  of 
the  two  former,  and  the  father  of  the  two  latter. 

The  lessor  of  the  plaintiff,  therefore,  is  entitled  to  recover  three 
fourteenths,  his  own  share  and  the  share  of  the  two  children  who 
died  before  the  Ist  January,  1834,  when  stat.  3  &  4  Will.  IV.  c.  106  (s), 
came  into  operation.  The  shares  of  the  two  children  dying  in  1889 
and  1842,  it  was  not  disputed,  would  pass  by  Jarman's  will  made 
in  1846. 

Jvdgment  for  the  lessor  of  the  plaintiffs  accordingly. 


OSTLEU  V.   COOKE  and   Others.  iu% 

(13  Q.  B.  143— 166;  S.  0.  18  L.  J.  Q.  B.  185 ;  13  Jur.  583.)  •^^'S*,^  o'.^^' 

Jbt'v.  24. 

A  local  Drainage  Act  created  the  lords  or  ladies  of  three  manors,  or  in  his  

or  their  absence  their  agents  appointed  in  writing  under  their  hands,  Com-         [  1*^3  ] 
missioners  for  executing  the  Act.    The  Act  authorised  the  Commissioners 
to  take  lands  for  the  purposes  of  the  drainage,  and  contained  clauses  for 
that  purpose  to  the  same  effect  as  those  contained  in  the  Lands  Clauses 
Consolidation  Act  (8  &  9  Vict.  c.  18)  subsequently  passed. 

The  three  lords  of  the  manors,  by  writing  under  their  hands  respectively, 
appointed  the  defendants  their  agents.  The  defendants  acted  as  Comnus- 
sioners,  and  required  to  take  for  the  purposes  of  the  Act  3  acres,  1  rood, 
25  perches,  of  the  plaintiff's  land.  They  gave  plaintiff  a  notice  in  writing 
describing  by  metes  and  bounds  the  specific  acres,  roods  and  perches 
required,  and  containing  every  particular  required  by  the  Act  in  such  a 
notice.    The  plaintiff  refused  to  treat ;  and  the  Commissioners  thereupon 

(1)  1  £.  B.  757  (3  T.  R.  484).  (3)  Sections  6,  11. 

(2)  29  £.  B.  444  (5  B.  &  C.  866). 

2i— a 
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OsTLEB  issued  a  warrant  to  the  sheiiff  of  the  county  to  summon  a  jury  to  assess  the 

f  •  sum  to  be  paid  to  the  plaintiff  for  the  purchase  of  3  acres  1  rood  25  perches 

CooKBi  ^£  Yti,jxd  required  for  the  purposes  of  the  Act ;  but  the  warrant  did  not  recite 

or  refer  to  the  notice,  and  did  not  describe  specifically  which  3  acres  1  rood 
25  perches  were  required.  The  plaintiff  had  two  hundred  acres  of  land  in 
the  district.  Both  the  notice  and  warrant  were  in  the  defendants*  names,  as 
Oommissioners. 

A  jury  were  impanelled,  and  assessed  the  price  of  the  3  acres  1  rood 
25  perches  pointed  out  to  them,  which  were  in  fact  the  same  land  specifically 
described  in  the  notice.  An  inquisition  was  drawn  up,  reciting  the  warrant 
but  not  the  notice,  and  not  showing  specifically  in  respect  of  which  3  acres 
1  rood  25  perches  of  the  plaintiff's  land  the  price  was  assessed.  The  plain- 
tiff, who  had  throughout  protested  against  the  proceedings,  refused  to 
receive  the  price  so  assessed.  The  defendants  paid  the  price  into  the  Bank 
(under  a  section  in  the  local  Act  enabling  them  so  to  do),  and  entered  on 
the  land.  The  plaintiff  haying  brought  an  action  against  them  for  so 
doing:  Held: 

1.  That  the  defendants,  by  the  above  mentioned  appointment,  were 
themselves  Commissioners  under  the  local  Act,  and  not  mere  agents  of  the 
lords  of  the  manors ;  and  that  the  notice  and  warrant  were  properly  issued 
in  the  defendants'  own  names. 

2.  That  the  statutable  title  of  the  defendants  to  the  land  was  made  out, 
and  that  the  wanrant  and  inquisition  were  good,  as  they  showed  every 
thing  which  by  the  Act  of  Parliament  was  cognizable  by  the  sheriff  and 
inquest ;  and  it  was  sufficient  that  in  fact  there  was  a  notice,  that  in  fact 
the  land  described  in  it  was  the  same  as  that  shown  to  the  jury,  and  that 
in  fact  the  parties  did  not  agree,  those  beiug  matters  into  which  the  sheriff 
and  jury  could  not  inquire,  and  which,  therefore,  it  was  not  necessary  to 
mention  in  the  warrant  or  inquisition. 

Case  for  damage  done  to  plaintiff's  reversionary  interest  in  three 
several  closes  by  breaking  and  entering  upon  them. 

Pleas :  1,  Not  guilty ;  2,  3,  and  4,  denials,  respectively,  that  the 
several  reversions  belonged  to  the  plaintiff;  5,  soil  and  freehold  in 
the  lords  of  the  manors  of  Bardney,  Tupholme  and  Stixwould,  as 
Commissioners  for  executing  the  Bardney  Drainage  Act,  6  &  7  Vict, 
c.  Ixxvi.,  and  that  the  defendants  acted  by  their  command ;  and, 
[  *iu  ]  6,  soil  and  freehold  in  the  defendants  *as  such  Commissioners.  The 
plaintiff  traversed  the  allegations  that  the  closes  were  the  freehold  of 
the  Commissioners  as  alleged  in  the  5th  and  6th  pleas,  and  joined 
issue  on  the  other  pleas. 

On  the  trial,  before  Patteson,  J.,  at  the  Lincolnshire  Summer 
Assizes,  1846,  a  verdict  was  found  for  the  plaintiff  subject  to  the 
opinion  of  this  Court  on  a  special  case.  By  the  case,  it  appeared 
that  the  plaintiff,  when  the  Drainage  Act  received  the  Royal  assent 
(28th  July,  1843),  was  entitled  to  the  reversion  of  certain  lands  to 
the  extent  of  200  acres  and  upwards,  of  which  the  three  closes 
in  the  declaration  mentioned  formed  a  part,  and  that  he  still  con- 
tinued BO  entitled,  unless  he  had  become  deprived  of  the  reversion 


VOL.  Lxxvra.]     1849.     Q.  B.     13  Q.  B.  144—145.  826 

under  the  provisions  of  the  Drainage  Act  (i) :  which  Act  was  made       Ostlkb 
part  of  the  case.  Cookb. 

That  Act  creates  Commissioners  for  the  purpose  of  draining  a 
district  in  Lincolnshire.  Sect.  1  enacts :  '*  That  from  and  imme- 
diately after  the  passing  of  this  Act,  the  lords  or  ladies  of  the 
respective  manors  of  Bardney,  Tupholme  and  Stixwould,'*  **for  the 
time  being,  (or  in  his,  her  or  their  absence,  their  respective  agents 
appointed  by  writing  under  his,  her  or  their  respective  hands,  for 
each  of  the  said  manors  respectively,)  and  which  respective  appoint- 
ments may  be  made  according  to  the  form  specified  in  Schedule  (A.) 
to  this  Act,  or  as  near  thereto  as  circumstances  will  admit,"  shall 
be,  and  they  are  thereby  appointed,  Commissioners  for  executing  the 
Act :  By  sect.  2  *it  is  enacted  that  no  person  shall  be  capable  of  [  *i^^  ] 
acting  as  a  Commissioner,  or  as  an  agent  for  a  Commissioner,  until 
he  shall  have  made  and  subscribed  a  declaration  in  the  words,  or 
to  the  effect,  set  forth  in  the  Schedule  (B.)  to  that  Act.  Sect.  6 
enacts  that  no  act  of  the  Commissioners  shall  be  valid  unless  done 
at  some  public  meeting  to  be  holden  by  virtue  of  the  Act,  save  as 
in  the  said  Act  is  particularly  mentioned;  and  all  powers  and 
authorities  granted  to  or  vested  in  the  Commissioners  may  from 
time  to  time  be  exercised  by  the  major  part  of  them  present  at  any 
meeting. 

The  following  were  the  schedules  above  referred  to. 

"  SCHEDULE  (A.) 
**  I  do  hereby  appoint  of  to  be  my 

agent  or  deputy  to  act  for  me  in  all  respects  as  if  I  myself  were 
present  and  acting  in  the  execution  of  an  Act  passed  in  the 
year  of  the  reign  of  Queen  Victoria,  intituled  (here  set  forth  the 
title  of  the  foregoing  Act). 

'*  SCHEDULE  (B.) 

**I  do  solemnly  declare  that  I  will  without  favour  or 

affection,  hatred  or  malice,  truly  and  impartially,  according  to  the 

best  of  my  skill  and  knowledge,  execute  and  perform  all  the  powers 

and  authorities  in  the  execution  whereof  I  shall  at  any  time  act  as 

a  Commissioner,  (or  as  an  agent  of  )  appointed  in  and 

by  an^Act  passed  in  the  year  of  the  reign  of  Queen 

Victoria,  intituled  (here  set  forth  the  title  of  the  foregoing  Act).'* 

(1)  Stat.  6  &  7  Vict.  c.  Ixxvi.,  local  parishes,  hamlets,  townships,  or  places 

and  personal,  public.     **  For  draining,  of  Bardney,  Southrow,'*  &c.  **in  the 

embanking,  and   improving  the  fen  county  of  Lincoln." 
lands  and   low   grounds  within    the 


826  1849.     Q.  B.     18  Q.  B.  145—147.  [b.b. 

Ostler  The  Act  also  contained   those  clauses  (commonly  called  Lord 

Cooke.  Shaftesbury's  clauses)  which,  before  the  passing  of  the  Lands 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18,  were  usually  inserted 
in  private  Acts  authorising  the  taking  of  lands  for  undertakings  of 
a  public  nature  (i). 

[  HG  ]  The  case  was  stated  so  as  to  raise  several  points  of  no  general 

importance,  which  were  disposed  of  during  the  argument;  the 
statements  relating  to  these  are  omitted.  That  part  of  the  case 
on  which  the  Court  took  time  to  consider  was  in  substance  as 
follows. 

At  the  time  when  the  Bardney  Drainage  Act  received  the  Royal 
assent,  the  late  Earl  of  Harrowby,  Mr.  Vyner  and  Mr.  Turner 
were  the  lords  of  the  three  manors  respectively.  They  never  met 
together,  nor  did  any  two  of  them  meet,  for  the  purposes  of  the  Act; 
nor  did  any  one  of  them  ever  subscribe  the  declaration  contained 
in  Schedule  (B.)  to  the  said  Act.  On  1st  August,  1848,  being  all 
three  of  them  then  in  England,  but  not  in  Lincolnshire,  and  apart 
from  each  other,  they  respectively  signed  instruments  in  the  form 
given  in  Schedule  (A.)  of  the  said  Act,  purporting  to  appoint  the 
defendants  respectively  as  their  respective  agents.  The  three 
defendants  are  respectively  stewards  to  Lord  Harrowby,  Mr.  Vyner 
and  Mr.  Turner,  and  claim  to  be  and  act  as  Commissioners  under 
and  by  virtue  of  the  said  instruments.  Lord  Harrowby,  Mr.  Vyner 
and  Mr.  Turner  never  did  any  other  act  as  Commissioners  than 
sign  the  said  instruments ;  nor  did  they  in  any  way  interfere  with 
the  proceedings  of  the  defendants. 

Mr.  Turner  and  Mr.  Vyner  have  been  in  Lincolnshire  repeatedly 
during  the  interval  between  the  time  when  the  said  instruments 
were  signed,  and  the  doing  of  the  acts  complained  of  by  the  defen- 
dants, and  during  the  time  when  various  acts  were  being  done  by 
the  defendants,  which  they  claimed  to  do  as  Commissioners. 

Under  the  sole  direction  of  the  defendants  very  extensive  works 

[  *U7  ]  of  drainage  were  commenced,  to  complete  *which  the  defendants 
considered  it  necessary  to  take  a  portion  of  the  plaintiff's  land, 
consisting  of  parts  of  the  three  closes  mentioned  in  the  declaration. 
The  defendants,  respectively,  before  acting  as  Commissioners, 
made  and  subscribed  the  declaration  set  forth  in  Schedule  (B.)  of 
the  Act.  The  plaintiff,  not  recognizing  the  authority  of  the 
defendants,  refused  to  treat  respecting  the  sale  of  the  land. 
On  14th  July,  1848,  the  defendants  served  the  plaintiff  with  a 

(1)  The  material  dauses  will  be  found  at  the  end  of  the  case,  p.  337,  ;>a«^. 
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notice  (which  was  set  out  in  the  case).  It  was  signed  by  the  Ostler 
defendants  in  their  own  names,  and  gave  the  plaintiff  notice  that  coom. 
the  defendants,  as  Commissioners,  required  to  take  the  parcels  of 
land  which  were  the  subject  of  the  action.  The  notice,  which  was 
of  great  length,  minutely  described  the  land  required,  which  in  the 
whole  amounted  to  three  acres,  one  rood  and  twenty-five  perches ; 
and  it  was  admitted  in  the  argument  that  this  notice  contained 
everything  required  by  the  71st  section  of  the  Drainage  Act  (i). 

On  9th  August,  1846,  the  defendants  served  the  plaintiff  with 
another  notice,  which  also  was  set  out  in  the  case.  It  was  signed 
by  the  defendants,  and,  in  their  names  as  Commissioners,  gave  the 
plaintiff  notice  that  they  intended  to  cause  a  jury  to  be  summoned. 
This  notice  contained  all  the  particulars  required  by  the  76th 
section  of  the  Drainage  Act  (i).  The  plaintiff  immediately  served 
on  the  defendants,  and  also  on  the  sheriff,  a  formal  protest  against 
the  summoning  of  the  jury. 

The  defendants  subsequently,  under  the  78th  section  (i),  issued 
the  following  warrant  to  the  sheriff. 

**  To  Thomas  Coltman,  Esquire,  Sheriff  of  the  county  of  Lincoln.  [  148  ] 
"  The  undersigned,  being  Commissioners  duly  appointed  pursuant 
to  and  acting  in  execution  of  an  Act  '*  &c.  (6  i&  7  Vict.  c.  Ixxvi.), 
"in  pursuance  and  exercise  of  the  power  and  authority  in  this 
behalf  granted  to  and  vested  in  us  by  the  said  Act,  do  by  this  our 
warrant  under  our  hands  require  you  to  summon,  impannel  and 
return  twenty-four  indifferent  persons  duly  qualified  to  act  as  com- 
mon jurymen  in  the  superior  Courts,  to  appear  before  you  at  the 
*  Angle  Inn '  in  Bardney  aforesaid,  on  Thursday,  the  23rd  day  of 
October  instant,  at  eleven  o'clock  in  the  forenoon,  in  order  that  out 
of  them  a  jury  of  twelve  may  be  sworn  to  enquire  of,  assess  and 
ascertain  the  sum  or  several  sums  of  money  to  be  paid  to  William 
Ostler  of  Grantham  in  the  said  county  of  Lincoln,  gentleman,  for 
the  purchase  of  8  as.  1  rd.  25  ps.  of  land  of  which  the  said  William 
Ostler  is  owner,  and  which  are  situate  in  the  hamlet  or  township  of 
Southrow,  otherwise  Southrey,  in  the  parish  of  Bardney  aforesaid, 
and  which  lands  are  desirable  and  required  for  the  purposes  of  the 
said  Act  for  the  site  of  certain  works  which  will  respectively  conduce 
to  the  more  effectual  drainage  of  the  said  fen  lands  and  low  grounds; 
that  is  to  say,  for  widening,  deepening  and  improving  a  certain  soke 
drain,  and  for  constructing  a  catchwater:  And  also  the  sum  of 

(1)  See  note  at  the  end  of  the  case,  peat,  pp.  337  et  »eq. 
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Ortlkr  money  to  be  paid  to  the  said  William  Ostler  for  the  injury  done, 
CooKB.  or  to  be  done,  to  the  lands  of  the  said  W.  0.,  by  the  severance  from 
such  lands  of  the  lands  so  required  as  aforesaid  by  us  the  said  Com- 
missioners: And  also  the  sum  of  money  to  be  paid  to  the  said 
W.  0.  by  way  of  compensation  for  the  damage  occasioned  to  the 
lands  of  the  said  W.  0.  Esq.,  by  the  execution  of  the  said  works, 
whether  it  be  for  damage  sustained  before  the  time  of  the  inquiry, 
or  for  future  damage,  either  temporary  or  permanent,  or  for  any 
recurring  damage  of  which  the  cause  is  at  the  time  of  the  inquiry 
only  in  part  obviated,  and  which  cannot  or  will  not  be  further 
obviated  by  us  the  said  Commissioners.  Dated  this  8rd  day  of 
October,  a.d.  1845. 

"George  Cookb.    Thomas  Greetham.    J.  Young  Macvicar." 

The  defendants,  on  6th  October,  1845,  served  the  plaintiflf  with  a 
notice  of  the  time  and  place  of  the  inquiry,  which  was  set  out  in 
the  case.  It  was  admitted  during  the  argument  that  this  notice 
contained  all  that  was  required  by  the  82nd  section  (i)  of  the 
Drainage  Act.  Under  the  instrument  before  set  out,  a  jury  was 
summoned,  and  met  at  Bardney  on  the  28rd  October,  the  under- 
[  •HO  ]  sheriff  presiding.  The  plaintiff  attended  *by  his  attorney,  who, 
before  the  jury  was  sworn,  orally  protested  against  the  inquiry, 
and  likewise  handed  in  a  written  protest,  which  was  set  forth  in 
the  special  case,  and  contained  all  the  objections  raised  in  the  case 
to  the  title  of  the  defendants  as  Commissioners.  He  also  objected 
that  the  warrant  was  defective,  because  it  did  not  show  on  the  face 
of  it  that  the  Commissioners  and  Mr.  Ostler  had  been  unable  to 
come  to  an  arrangement  for  the  sum  to  be  paid  to  him.  The 
undersheriff  determined  to  hold  the  inquiry,  saying  he  should  leave 
the  points  of  law  and  objections  to  be  disposed  of  by  the  superior 
Courts.  The  jury  were  then  sworn,  and,  after  hearing  evidence  on 
both  sides  and  taking  a  view  of  the  lands  in  question,  as  required 
by  the  defendants  in  conformity  with  the  Act,  returned  their 
verdict.  The  undersheriff  read  over  the  inquisition  to  the  jury 
and  signed  the  same.  The  following  is  a  copy  of  the  material  part 
of  the  inquisition,  which  was  under  the  hand  and  seal  of  the  Sheriff 
of  Lincoln. 

"  Lincolnshire  to  wit. — An  inquisition,  verdict  and  judgment 
indented,  had,  taken  and  given "  &c.  "  on "  &c.,  "  before    me, 
Thomas  Coltman,  Esquire,  Sheriff  of  the  said  county  of  Lincoln, 
(1)  See  note  at  the  end  of  the  case,  post,  pp.  337  et  seq. 
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pursuant  to  an  Act,"  &c.  (6  &  7  Vict.  c.  Ixxvi.), "upon  the  oaths  of  "  ostlkr 
A.  B.  &c.,  twelve  jurors  "  duly  summoned"  &c.  "  by  virtue  of  the  cookb. 
said  Act  of  Parliament,  and  in  pursuance  of  and  in  obedience  to  a 
warrant  to  me  in  that  behalf  directed  and  delivered,  and  hereunto 
annexed,  made  and  issued  under  the  hands  of  and  by  George  Cooke, 
Thomas  Greetham,  and  John  Toung  Macvicar,  Commissioners 
appointed  and  acting  under  by  virtue  and  in  execution  of  the  said 
Act;  who,  being  duly  sworn  and  charged  in  that  behalf,  and  having 
heard  and  duly  weighed  and  considered  the  evidence  adduced  and 
given  before  them  by  and  on  the  part  as  well  of  the  said 
Commissioners  as  of  William  Ostler  of"  &c.  "  in  the  said  warrant 
named,  upon  their  oaths  present  and  say  that  they  have 
inquired,  ascertained  and  assessed,  and  do  find,  ascertain,  assess 
and  deliver  their  verdict  for  the  sum  of  160Z.  as  and  for  the  sum  of 
money  to  be  paid  by  the  said  Commissioners  to  the  said  William 
Ostler  for  and  for  the  purchase  of  8  as.  1  rd.  25  ps.  of  land  in 
the  said  warrant  mentioned  and  described  as,  and  which  are, 
situate  in  the  hamlet  or  township  of  Southrow,  otherwise  Southrey, 
in  the  *pari8h  of  Bardney  aforesaid,  of  which  land  the  said  William  C  *^^  3 
Ostler  is  owner  as  in  the  said  warrant  mentioned,  and  which  land 
is,  and  is  in  and  by  the  said  warrant  stated  to  be,  desirable  and 
required  for  such  purposes  of  the  said  Act  as  in  the  said  warrant  in 
that  behalf  mentioned,  and  which  land  can  and  may  under  and  by 
virtue  of  the  said  Act  be  taken  and  made  use  of  for  the  purposes 
of  the  said  Act. 

*'  And  the  jurors  "  &c.  "  assess  and  deliver  their  verdict  for  the 
sum  of  80/.  as  and  for  the  sum  of  money  to  be  paid  by  the  said 
Commissioners  to  the  said  W.  Ostler  for  the  injury  done  and  to  be 
done  to  the  lands  of  the  said  W.  Ostler  by  the  severance  from  such 
lands  of  the  lands  so  as  aforesaid  required  for  the  purposes  aforesaid. 

"  And  the  jurors  "  &c.  "  assess  and  deliver  their  verdict  for  the 
sum  of  248Z.  as  and  for  the  sum  of  money  to  be  paid  by  the  said 
Commissioners  to  the  said  W.  Ostler  by  way  of  compensation  for  the 
damage  occasioned,  and  which  may  be  hereafter  occasioned,  to  the 
lands  of  the  said  W.  Ostler  by  the  execution  of  such  works  as  in  the 
said  warrant  in  that  behalf  mentioned,  and  as  well  for  such 
damage  sustained  before  the  time  of  taking  this  inquisition  as  for 
any  future  damage  either  temporary  or  permanent ;  and  also  for 
any  recurring  damage  of  which  the  cause  is  now  (that  is  to  say  at 
the  time  of  taking  this  inquisition)  only  in  part  obviated,  and  which 
cannot  or  will  not  be  further  obviated  by  the  said  Commissioners. 


JO  1849.     Q.  B.     18  Q.  B.  160—151.  [r.r. 

OsTLKR  "  Whereupon  I  the  said  sheriff,  in  pursuance  of "  the  said  Act, 

cooKB.  "pronounce  and  give  judgment  for  the  said  several  and  respective 
sums  of  160Z.,  80/.  and  248Z.  so  severally  and  respectively  found, 
ascertained  and  assessed  by  the  said  jurors  as  and  for  the  sums  to 
be  paid  by  the  said  Commissioners  to  the  said  William  Ostler  for, 
on  account  and  in  respect  of* the  several  matters  and  premises 
in  that  behalf  hereinbefore  respectively  mentioned.  And  I  do 
hereby  order,  direct,  and  adjudge  that  the  said  Commissioners  shall 
and  do  pay  to  the  said  W.  Ostler  the  said  several  sums  of  160/., 
80Z.  and  248/.  (that  is  to  say,  each  of  those  sums  of  money 
respectively),  for,  on  account  and  in  respect  of  the  matters  and 
premises  for,  on  account  and  in  respect  of  which  the  same  sum  was 
and  is  found,  ascertained  and  assessed  as  aforesaid  as  and  for  the 
sum  to  be  paid  by  the  said  Commissioners  to  the  said  W.  Ostler, 
"  In  witness  whereof "  &c. 

The  purchase-money  and  compensation  so  awarded  to  the 
plaintiff  by  the  jury  as  above  mentioned  was  tendered  to  the  plain- 
tiff by  the  defendants  on  16th  November,  1845 ;  and  the  plaintiff 
refused  to  accept  the  same.  The  plaintiff  served  on  the  defendants, 
on  26th  November,  1845,  notice  not  to  take  or  enter  on  the  land. 
[  151  ]  On  8rd  December,  1845,  the  defendants  paid  488/.  into  the  Bank 

of  England,  with  the  privity  of  the  Accountant-General.  The 
account  to  which  the  same  was  paid  in  is  stated  in  the  Accountant- 
General's  book  as  follows.  "  Ex  parte  The  Bardney,  Southrotc, 
otherwise  Southrey,  Tupholme,  Bucknally  Hoi-sington,  Stixwotdd, 
Edlington  and  Thimbleby  Drainage  Commissioners,  The  account 
of  W^illiam  Ostler,  Esq.,  the  party  interested  in  the  several  closes 
or  parcels  of  land  in  the  hamlet  or  township  of  Southrow,  other- 
wise Southrey,  and  parish  of  Bardney,  in  the  county  of  Lincoln, 
numbered  respectively  in  the  general  plan  of  the  said  drainage 
156,  159,  &c."  This  sum  was  so  paid  under  section  68  of  the 
Act  (1).  No  precept  was  ever  issued  by  or  on  behalf  of  the  defendants 
to  the  Sheriff  of  Lincolnshire  to  deliver  possession  of  any  lands  or 
property  belonging  to  the  plaintiff,  and  situate  at  Southrey  or 
elsewhere,  to  the  defendants  or  any  of  them,  or  to  any  person  or 
persons  for  them  or  on  their  behalf.  On  14th  January,  1846,  the 
defendants  entered  upon  the  closes  and  did  the  acts  mentioned 
in  the  declaration;  which  is  the  trespass  complained  of.  The 
qualification  of  the  defendants  to  act  as  Commissioners,  except  as 

(1)  See  note  at  the  end  of  the  case,  post,  pp.  337  et  9eq, 
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to  the  fact  of  their  having  taken  the  declaration  required  by  the  Act,  Ostlkr 
set  forth  in  Schedule  (B.),  was  to  be  held  not  to  have  been  admitted  cookk. 
by  the  plaintifiF,  and  he  was  to  be  allowed  to  dispute  the  same. 

The  question  for  the  opinion  of  the  Court  was,  whether,  upon  the 
issues  joined,  the  circumstances  above  stated  afiFord  a  justification 
for  the  acts  of  the  defendants  in  breaking  and  entering  &c.  the 
closes  *in  question:  the  Court  to  have  the  power  to  draw  the  [*J62] 
same  inferences  of  fact  from  the  evidence  that  a  jury  ought,  in 
their  judgment,  to  have  drawn.  Either  party  was  to  have  the 
right  to  turn  the  case  into  a  special  verdict :  and,  if  there  should 
be  a  special  verdict,  the  inferences  of  fact  drawn  by  the  Court  were 
to  form  part  of  the  special  verdict. 

The  case  was  argued  on  January  16th  and  19th  in  this 
Term  (i). 

Sir  F.  Thesiger,  for  the  plaintiff: 

The  Bardney  Drainage  Act,  6  &  7  Vict.  c.  Ixxvi.,  seems  to  have 
been  misunderstood  by  the  lords  of  the  manors.  These  persons 
were  selected  by  the  Legislature  to  perform  the  duties  of  Com- 
missioners, an  oflBce  created  by  the  Act  and  invested  by  it  with 
great  powers  and  important  duties.  They  seem  to  have  thought 
that  they  were  entitled  to  delegate  the  office  absolutely  with  all  its 
powers  and  duties.  Such  however  is  not  the  meaning  of  the  Act. 
Sect.  1  (2)  provides  that  the  lords  of  the  manors  shall  be  Commis- 
sioners, and  that,  during  an  occasional  absence  of  a  Commissioner, 
he  may  act  by  his  agent ;  it  does  not  mean  that  the  lord  of  the 
manor  can,  without  acting  as  a  Commissioner  or  making  the  declara- 
tion as  such,  appoint  another  person  to  be  Commissioner.     *     *     * 

Supposing,  however,  that  the  defendants  are  the  Commissioners,  t  ^^^  ] 
still  they  are  not  entitled  to  take  the  plaintiff's  land.  They  claim 
it  in  exercise  of  powers  unknown  to  the  common  law,  and  are 
bound  to  show  that  their  authority  has  in  all  respects  been  pursued. 
Sect.  71  (3)  requires  that  a  notice  of  the  intention  of  the  Commis- 
sioners to  take  the  lands  shall  be  given  before  taking  them ;  and  in 
the  present  case  the  defendants  (if  they  be  the  Commissioners) 
have  given  a  notice  distinctly  and  specifically  pointing  out  what 
lands  they  mean  to  take.  The  76th  section  (3)  requires  that,  before 
summoning  a  jury,  notice  of  that  proceeding  shall  be  given  to  the 

(1)  Before  Lord  Denman,  Ch.  J.,  (3)  See  note  at  the  end  of  the  case, 
Fatteson,  Coleridge  and  Wightman,  JJ.      pp.  337  et  seq, 

(2)  Ante,  p.  325. 
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Ostler       parties  interested  ;  and  with  that  also  they  have  comph'ed.     Then 

CooKB,  comes  sect.  78  (i),  by  which  the  Commissioners  are  to  issue  a 
warrant  to  the  sheriff  to  summon  a  jury;  the  warrant  actually 
issued  in  this  case  is  set  forth,  and  is  a  nullity.  It  does  not  in  any 
way  specify  what  land  is  to  be  taken  ;  it  is  some  unspecified  lot  of 
three  acres,  one  rood,  twenty-five  perches,  out  of  the  whole  land  of 

[  *154  ]  the  plaintiff  in  the  *district.  And  the  inquisition,  which  follows 
the  warrant,  has  precisely  the  same  defect.  How  (if  this  is  not 
void)  can  the  plaintiff  ever  make  a  good  title  to  a  purchaser  of  any 
part  of  his  land,  whilst  this  judgment  remains  on  record  affecting 
all  or  any  part  of  it  ?  It  is  no  answer  to  say  that  there  was  in  fact 
a  notice  distinctly  specifying  the  particular  parcel  of  land  to  be 
taken ;  for  the  notice  is  not  referred  to  in  the  warrant  nor  in  the 
inquisition.  The  whole  that  is  necessary  to  give  the  Commis- 
sioners power  ought  to  appear  on  the  proceedings  themselves.  It 
should  appear  on  the  face  of  the  inquisition  that  the  lands  were 
required  ;  that  notice  was  given  to  the  parties  interested  pursuant  to 
sect.  71  (1) ;  arid  that  the  parties  could  not  agree  with  the  Com- 
missioners :  unless  these  facts  existed,  the  Commissioners  had  no 
power  to  summon  a  jury,  and  the  warrant  and  inquisition  are  void. 
Lord  Mansfield  lays  down  the  principle  in  R.  v.  Croke  (2).  He 
says:  '' This  is  a  special  authority  delegated  by  Act  of  Parliament 
to  particular  persons,  to  take  away  a  man's  property  and  estate 
against  his  will ;  therefore  it  must  be  strictly  pursued,  and  must 
appear  to  be  so  upon  the  face  of  the  order."  So,  in  Taylor 
V.  Clem8on{s),  Tindal,  Ch.  J.,  delivering  the  judgment  of  the 
Court  of  Exchequer  Chamber,  says  (4),  "  The  authority  given  by 
the  statute  to  the  Eailway  Company  to  take  the  lands  of  individuals 
for  the  purposes  of  the  Act,  where  it  is  exercised  adversely  and  not 
by  consent,  is  undoubtedly  an  authority  to  be  carried  into  effect  by 
means  unknown  to  the  common  law.   And  it  is  therefore  contended, 

[  *15C  ]  on  *the  part  of  the  plaintiff,  that  the  same  rule  will  apply  to  these 
proceedings  which  is  held  to  apply  to  all  other  inferior  jurisdictions, 
that,  unless  suf&cient  appears  upon  the  face  of  the  proceedings 
themselves  to  show  that  the  jurisdiction  exists,  such  proceedings 
are  altogether  void.  Admitting  such  to  be  the  rule  of  law,  and  not 
further  relying  on  the  special  finding  by  the  jury,  that  all  that  was 

(1)  See  note  at  the  end  of  the  case,  [Affd.  in  H.  L.  65  R.  R  273  (11  CI.  & 
pp.  Z31  eteeq.  Fin.  610).] 

(2)  1  Cowp.  26.  (4)  2  Q.  H.  1031. 

(3)  67  B.  E.  862  (2  Q.  B.  978, 1031). 
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necessary  to  give  jurisdiction  under  the  statute  did  really  and  in  Ostlbb 
fact  take  place,  than  to  observe  that  the  whole  objection  is  confined  cooke. 
to  the  face  of  the  proceedings  themselves,  the  question  is,  whether, 
either  expressly  or  by  necessary  intendment,  the  proceedings  do  of 
themselves  show  that  they  were  warranted  by  the  statute."  There  is 
not  here  any  necessary  intendment  on  the  face  of  the  warrant  that  the 
plaintiff  had  notice  what  specific  land  of  his  was  to  be  taken.  *  *  * 
(The  Court  desired  counsel  for  the  defendants  to  assume  for  the 
present  that  the  defendants  were  the  Commissioners  under  the 
Act,  and  were  the  proper  parties  to  give  the  notices  and  issue 
the  warrant  under  the  provisions  of  the  Act,  and  to  confine  his 
argument  to  the  form  of  the  proceedings.) 

Martin,  for  the  defendants  : 

The  fallacy  of  the  argument  for  the  plaintiff  consists  in  assuming 
that  this  is  a  proceeding  in  the  nature  of  a  judgment  of  an  ^inferior  [  *156  j 
Court ;  whereas  it  is  not  so.  It  is  to  be  taken  at  present  that  the 
defendants  are  the  Commissioners  under  the  Act :  it  is  admitted 
that  the  lands  in  question  lie  within  the  district  where  the  Com- 
missioners may  acquire  a  statutable  title  to  lands;  and  the 
question  is,  whether  or  not  they  have  acquired  such  a  statutable 
title  to  these  particular  parcels  ?  What  are  the  requisites  to  give 
them  such  a  title  ?  Under  sect.  71  (i)  they  are  to  serve  notice 
upon  the  owners  of  the  land.  That  is  the  first  foundation  of  their 
title.  The  Commissioners  have  done  so.  It  is  admitted  that  the 
description  in  the  notice  is  sufficient.  That  ascertains  the  parti- 
cular land,  and  disposes  of  the  objection  arising  from  the  supposed 
uncertainty  which  land  is  taken.  The  next  step  required  by  the 
statute  is  that  the  price  should  be  fixed.  The  facts  here  made 
it  proper  to  fix  the  price  by  the  verdict  of  a  jury ;  and  the  78th 
section  (i)  came  into  operation.  The  warrant  was  issued ;  the  jury 
met;  the  plaintiff  attended  under  protest;  the  jury  gave  their 
verdict;  and  the  sheriff  delivered  his  judgment  under  sect.  87  (0  ; 
and  the  verdict  and  judgment  were  recorded.  It  is  a  fallacy  in  the 
argument  for  the  plaintiff  to  say  that  this  is  a  judgment  affecting 
the  plaintiff's  land:  the  words  of  the  Act  are  that  the  sheriff 
"  shall  give  judgment  for  the  purchase-money ; "  and  that  is  the 
spirit  of  the  Act  as  well  as  its  language.  The  inquest  does  but  fix 
the  price  to  be  paid.  Then,  the  price  being  fixed,  it  is  tendered 
and  refused,  and  paid  into  the  Bank  of  England.  Upon  this,  by 
(1)  See  note  at  the  eud  of  the  case,  post,  pp.  337  et  seq. 
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08TLEB  virtue  of  sect.  68  (i),  the  interest  in  the  land  vested  absolutely  in 
Cooke.  the  Commissioners.  The  payment  *into  the  Bank  made  their 
[  *167  ]  title  complete.  It  is  said  that  the  warrant  and  inquisition  are  void 
because  they  do  not  recite  that  there  was  due  notice,  and  do  not 
repeat  the  description  of  the  parcels  of  laud,  already  given  in  the 
notice.  This  will  be  required  if  it  was  a  judgment  of  an  inferior 
Court,  but  not  if  it  is  matter  of  title.  In  Taylor  v.  Cleinson,  in  the 
House  of  Lords  (2),  Lord  Cottbnham,  after  observing  upon  the 
objection  made  in  the  Court  of  Exchequer  Chamber  (a),  and  dis- 
posed of  there,  that  the  inquisition  did  not  show  a  disagreement 
of  parties  before  the  issuing  of  the  warrant,  goes  carefully  through 
all  the  authorities,  and  says  (4) :  "I  have  now  examined  all  the 
cases  which  have  been  relied  upon  on  either  side,  and  the  result 
appears  to  be,  1st,  that  if  it  be  necessary  that  the  inquisition 
should  state  the  absence  of  an  agreement  between  the  parties,  what 
appears  upon  the  present  inquisition  was,  in  Reg,  v.  Swansea 
Harboin'(6),  decided  to  be  sufficient,  and  in  Rex  v.  Crokeifi)  was 
assumed  to  be  so,  from  the  objection  not  having  been  taken ; 
2nd.  That,  except  in  what  fell  from  Lord  Mansfield  in  the  latter 
case,  and  from  Lord  Dbnman  in  the  case  of  Reg.  v.  The  Committee' 
men  of  the  South  Holland  Drainage  (7),  there  does  not  appear  to  be 
any  authority  for  holding  that  the  inquisition  or  other  proceeding 
need  state  any  matter  not  cognizable  by  the  authority  whence  such 
proceeding  emanates ;  and  all  reasoning  appears  to  be  against  any 
[  •iss  ]  such  rule."  To  apply  that  here  :  is  there  anything  *cognizable  by 
the  sheriff  and  jury  not  apparent  on  the  face  of  the  warrant  and 
inquisition?  If  the  notice  had  been  recited,  the  owner  of  the 
land  clearly  could  not  have  traversed  it  before  the  sheriff :  neither 
the  sheriff  nor  the  jury  could  hear  evidence  or  decide  on  any  thing 
save  the  amount  of  the  compensation. 

(WiGHTMAN,  J. :  Ought  not  the  warrant  to  specify  the  land  for 
this  reason :  suppose  that  the  owner  does  not  appear  before  the 
jury,  and  that  the  promoters  give  evidence  relating  to  land :  how 
is  it  to  be  known  to  be  the  same  land  as  that  specified  in  the  notice  ? 
Suppose  they  find  the  verdict  on  evidence  applicable  to  other  land : 
what  do  you  say  would  be  the  effect  of  that  ?) 

(1)  See  note  at  the  end  of  the  case,  (5)  JReg,  v.  The  Trustees  of  Swansea 
post,  pp.  337  et  aeq.  Harbour,  8  Ad,  &  EL  439. 

(2)  65  E.  E.  273  (11  CI.  &  Fiu.  610).  (6)  1  Cowp.  26. 

(3)  57  B.  E.  862  (2  Q.  B.  978).  (7)  47  E.  E.  618  (8  Ad.  &  El.  429). 

(4)  li  01.  &  Fin.  650. 
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It  woald  be  simply  void.     The  duty  of  the  inquest  is  to  assess  the       Ostler 

purchase-money  for  that  parcel  of  land  pointed  out  by  the  pro-       cookk. 

motors ;  if  the  owner  appears  and  contends  that  the  notice  related 

to  other  lands,  the  sheriff  and  jury  cannot  try  that  issue.     No 

witness  can  be  sworn  nor  judgment  given  on  that.     The  finding  of 

the  jury,  if  the  land  shown  to  them  be  the  land  duly  described  in 

the  notice,  fixes  the  price.     If  it  be  not  the  same  land  their  finding 

is  without  effect.     It  is  at  the  peril  of  the  promoters  to  point  out 

the  right  land:  the  question  whether  they  have  done  so  or  not  is 

matter  of  evidence,  like  every  other  question  of  parcel  or  no  parcel 

in  proving  title. 

Sir  F.  Thesiger,  in  reply,  [cited  Taylor  v.  Clemson  (i)]. 

Cur.  adv.  vtUt 

Lord  Denman,    Ch.   J.,    in    the    vacation  following     this    Term        [  159  ] 
(24th  February),  delivered  the  judgment  of  the  Court  : 

There  were  two  questions  for  our  consideration  in  this  case. 

1.  Whether  the  defendants  had  authority  under  the  Act  of 
Parliament  to  take  the  plaintiff's  land?  and  2.  Whether  the 
proceedings  are  regular  upon  the  face  of  them? 

It  was  contended  for  the  plaintiff  that  the  compulsory  powers  of 
the  Act  could  only  be  carried  into  effect  by  the  Commissioners 
described  in  it,  and  that  the  defendants  were  not  such  Commis- 
sioners. It  is  not  easy,  indeed  hardly  possible,  to  reconcile  all  the 
provisions  of  the  Act  respecting  the  Commissioners  who  are  to  carry 
it  into  effect.  But,  taking  the  whole  together  and  giving  to  it  that 
which  appears  to  us  the  most  reasonable  construction,  we  are  of 
opinion  that  the  defendants  were  in  effect  Commissioners  and  had 
authority  to  exercise  the  powers  given  by  the  Act. 

By  the  1st  section,  the  lords  or  ladies  of  the  several  manors  of  [  160  ] 
Bardney,  Tupholme  and  Stixwould  for  the  time  being,  or,  in  his, 
her  or  their  absence,  their  respective  agents  appomted  by  writing 
under  their  respective  hands  for  each  of  the  said  manors,  which 
appointments  might  be  in  the  form  specified  in  the  schedule,  or  as 
near  thereto  as  circumstances  would  permit,  were  thereby  appointed 
Commissioners  for  executing  the  Act.  It  is  to  be  observed  that  by 
the  terms  of  this  section  the  agents  appointed  by  the  lords  or  ladies 
of  the  three  manors,  in  their  absence,  are  themselves  Commissioners, 
and  not  merely  the  deputies  or  substitutes  for  Commissioners :  and, 
(1)  65  B.  IL  273  (11  CI.  &  Fin.  610). 
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OsTLKB  if  the  lords  of  the  three  manors  were  absent  from  the  county  or 
CooKB.  neighbourhood  within  which  the  Act  was  to  be  carried  into  effect, 
though  they  might  be  in  England,  we  think  they  would  be  at  liberty 
to  appoint  their  agents,  who  would  become  Commissioners  instead 
of  those  by  whom  they  were  appointed.  Some  difficulty  undoubtedly 
arises  from  the  form  of  the  appointment  in  Schedule  (A.) :  but  it 
does  not  appear  to  us  inconsistent  with  the  opinion  we  have  formed, 
that  the  agents,  when  appointed,  are  Commissioners  and  capable  of 
executing  the  powers  given  by  the  Act.  This  construction  is  the 
more  reasonable  as  the  manors  might  have  been  the  property  of 
women,  to  whom  it  would  have  been,  at  least,  very  inconvenient  to 
have  acted  personally  as  Commissioners.  In  the  present  case,  the 
Act  was  passed  on  the  28th  July;  and  on  the  1st  of  August  the 
defendants  were  appointed  by  the  lords  of  the  three  manors  respec- 
tively, who  were  at  that  time  absent  from  the  county,  though  in 
England.  And  we  think  that  such  appointment,  when  once  made, 
[  •161  ]  continues  in  force,  until  suspended  by  the  *actual  presence  of  the 
lord  or  lords  of  the  manors  respectively.  As  the  lords  of  the  three 
manors  were  not,  we  think.  Commissioners  within  the  meaning  of 
the  Act  of  Parliament,  but  merely  appointed  the  defendants,  who 
were  the  Commissioners,  it  was  not  necessary  for  them  to  make  the 
declaration  required  by  sect.  2;  nor  was  it  necessary  that  they 
should  have  made  the  appointment  at  a  public  meeting  as  required 
by  sect.  6.  The  defendants,  then,  being  in  our  opinion  Commis- 
sioners properly  constituted,  the  next  question  is,  Whether,  in  the 
plaintiff's  case,  they  have  properly  exercised  the  powers  given  by 
the  Act  ? 

It  was  objected  that,  though  the  notice  given  to  the  plaintiff 
stated  the  particulars  of  the  land  required,  the  warrant  to  the 
sheriff  did  not,  nor  did  it  in  any  way  refer  to  the  notice ;  so  that 
the  warrant  might  apply  to  any  land  of  the  plaintiff  within  the 
district.  The  inquisition  also  was  objected  to  upon  the  same 
ground,  as  it  referred  to  the  warrant  only  and  not  to  the  notice, 
and  neither  warrant  nor  inquisition  gave  the  particulars  of  the  land 
required. 

By  the  71st  section  of  the  Act  (i)  notice  must  be  given  by  the 
Commissioners  of  their  intention  to  take  any  land ;  and  the  notice 
must  state  the  particulars  of  the  land  required.  If  a  question  of 
disputed  compensation  shall  be  required  to  be  determined  by  a  jury, 
the  Commissioners,  by  the  78th  section  (i),  are  to  issue  their  warrant 

(1)  See  uotes  at  the  end  of  the  casei  j>o$tf  pp.  337  tt  6e^. 
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to  the  sheriff  to  summon  a  jury  for  that  purpose :  and  by  sect.  87  (i)  Ostlkb 
the  sheriff  is  to  give  judgment  for  the  purchase-money,  or  compen-  cookk. 
sation,  assessed  by  the  jury. 

The  proceedings  appear  to  us  to  be  sufficient  upon  the  face  of        [  1^2  ] 
them,  and  to  show  as  much  as  is  required  by  the  Act  of  Parliament. 

If  the  notice  had  been  referred  to  in  the  warrant,  the  sheriff 
could  not  have  entertained  any  question  of  variance,  or  proof  of  the 
notice:  the  jury  are  only  to  inquire  into  the  amount  of  the  com- 
pensation to  be  awarded  for  the  land  required;  and  the  judgment 
is  for  the  money  awarded,  and  not  for  the  land.  If  the  Commis* 
sioners  should  give  evidence  of  the  value  of  other  land  than  that 
mentioned  and  described  in  their  notice,  the  proceeding  would  be 
void,  and  they  would  have  no  power  to  enter  upon  any  land  of  the 
plaintiff.  In  the  present  case  there  was  no  question  as  to  the 
identity  of  the  land,  as  evidence  of  value  was  given  on  both  sides, 
and  there  was  a  view ;  and  we  are  of  opinion  that  neither  by  the 
terms  of  the  Act  of  Parliament,  nor  by  any  general  rule  of  law, 
was  it  necessary  that  the  notice  should  be  referred  to,  or  any 
particular  description  of  the  land  given  in  the  warrant,  to  give 
jurisdiction  to  the  sheriff  and  the  jury  ;  nor  do  we  think  it  necessary 
that  it  should  appear  upon  the  face  of  the  warrant  or  inquisition 
that  the  parties  were  unable  to  agree. 

The  case  of  Taylor  v.  Clemson  in  the  Exchequer  Chamber  (2), 
and  afterwards  in  the  House  of  Lords  (3),  was  cited  on  both  sides 
upon  the  argument ;  but  the  judgments  in  that  case,  and  particu- 
larly that  in  the  House  of  Lords,  appear  to  us  to  be  in  accordance 
with  our  view  of  the  present  case. 

Our  judgment  is  therefore  for  the  defendants  on  the  *2nd,  8rd,       [  *ifi8  ] 
4th  and  6th  issues,  and  for  the  plaintiff  on  the  1st  and  5th. 

Jtidgment  accordingly. 


The  clauses  of  stat.  6  &  7  Vict.  Ixxvi.,  authorising  the  taking  of     f  i^s,«.  ] 
land,  were  similar  in  effect  to  those  since  made  part  of  the  Lands 
Glauses  Consolidation  Act,  1845,  stat.  8  &  9  Vict.  c.  18,  but  not  the 
same  in  terms.    The  clauses  for  the  taking  of  land  referred  to  in 
the  above  case  were  the  following. 

Sect.  51  gave  power  to  enter  upon  and  take  lands  for  the  purposes 
of  the  Act,  making  satisfaction,  and  empowered  the  Commissioners, 
for  that  purpose,  to  agree  with  proprietors,  &c.     Sect.  62  provided 

(1)  Soe  post,  p.  341.  (3)  65  E.  E.  273  (11  CI.  &  Fin.  610). 

(2)  67  E.  E.  862  (2  a  B.  978). 
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OsTLKB      for  conveyance  of  lands  to  the  Commissioners  by  parties  under 
CooKB.       disability,  &c. 

Sect.  68.  "  And  for  the  purposes  of  providing  for  the  payment 
and  application  in  certain  cases  of  the  purchase-money  or  compen- 
sation to  be  paid  in  respect  of  any  such   lands  not  belonging  to 
parties  under  disability,  be  it  enacted,  That  in  the  following  cases, 
(that  is  to  say,)  if  the  owner  of  any  such  lands,  or  of  any  interest 
therein,  on  tender  of  the  purchase-money  or  compensation  either 
agreed  or  awarded  to  be  paid,  refuse  to  accept  the  same ;  or  if  any 
such  person  fail  to  make  out  a  title  to  the  lands  in  respect  whereof 
such  purchase-money  or  compensation  shall  be  payable,  or  to  the 
interest    therein   claimed    by   him,    to    the    satisfaction    of    the 
Commissioners,  or  if  such  owner  be  gone  out  of  the  kingdom,  or 
cannot  be  found,  or  be  not  known,  or  refuse  to  convey  or  release 
such  lands  as  directed  by  the  Commissioners,  it  shall  be  lawful  for 
the  Commissioners  to  deposit  the  purchase-money  or  compensation 
payable  in  respect  of  such  lands,  or  any  interest  therein,  in  the 
Bank  of  England  in   the   name   and   with    the   privity  of   the 
Accountant-General  of  the  Court  of  Chancery,  to  be  placed  to  his 
account  there  to  the  credit  of  the  parties  interested  in  such  lands, 
(describing  them  so  far  as  the  Commissioners  can  do,)  subject  to 
the  controul  and  disposition  of  the  said  Court;    and  upon  the 
receipt  of  such  money,  the  cashier  of  such  Bank  shall  give  to  the 
Commissioners  or  to  the  party  paying  in  such  money  a  receipt  for 
such  money,  specifying  therein  for  what  and  for  whose  use  (described 
as  aforesaid)  the  same  shall  have  been  received,  and  in  respect  of  what 
purchase  the  same  shall  have  been  paid  in,  and  thereupon  all  the 
interest  in  such  lands  in  respect  whereof  such  purchase-money  or 
compensation  shall  have  been  deposited  shall  vest  absolutely  in  the 
Commissioners." 
Sect.  71  (1).  "And  be  it  enacted,  That  when  the  Commissioners 
[  ♦164,  «i,  ]     shall  *require  to  purchase  any  of  the  lands  which  by  this  Act  they 
are  authorized  to  purchase  or  take,  they  shall  give  notice  thereof  to 
all  the  parties  interested  in  such  lands,  or  enabled  by  this  Act  to 
sell  and  convey  or  release  the  same,  or  such  of  them  as  shall  be 
known  to  the  Commissioners,  and  by  such  notice  shall  demand  from 
such   parties  the  particulars  of   their  estate  and  interest  in  such 
lands,  and  of  the  claims  made  by  them  in  respect  thereof;  and 
every  such  notice  shall  be  in  writing,  and  shall  state  the  particulars 
of  the  lands  so  required,  and  shall  state  that  the  Commissioners  are 
(1)  See  Stat.  8  &  9  Vict.  c.  18,  s.  18. 
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willing  to  treat  for  the  purchase  of  the  interest  of   such  party  in       Ostler 
such  lands,  and  as  to  the  compensation  to  be  made  for  the  damage       cookb. 
that  may    be  sustained  by  him  by  reason  of   the  making  of  the 
works  authorized  by  this  Act." 

Sect.  72  (i).  "  And  be  it  enacted,  That  if  for  one  month  after  the 
receipt  of  such  notice  any  such  party  shall  fail  to  state  the 
particulars  of  his  claim  in  respect  of  any  such  land,  or  to  treat  with 
the  Commissioners  in  respect  of  his  interest  therein,  or  if  such 
party  and  the  Commissioners  shall  differ  as  to  the  amount  of  the 
compensation  to  be  paid  to  such  party  for  any  such  interest,  or  for 
any  damage  that  may  be  sustained  by  him  by  reason  of  the 
execution  of  the  said  works,  the  amount  of  such  compensation  shall 
be  settled  in  the  manner  hereinafter  provided  for  settling  cases  of 
disputed  compensation." 

Sect.  78  (2).  '*  And  be  it  enacted.  That  where,  according  to  the 
provisions  of  this  Act,  the  Commissioners  are  authorized  to  enter 
upon  and  take  possession  of  any  lands  required  for  the  purposes 
of  this  Act,  if  the  owner  or  occupier  of  any  such  lands,  or  any  other 
person,  refuse  to  give  up  the  possession  thereof,  or  hinder  the 
Commissioners  from  entering  upon  or  taking  possession  of  the  same, 
it  shall  be  lawful  for  the  Commissioners  to  issue  their  precept  under 
their  hands  to  the  sheriff  to  deliver  possession  of  the  same  to  the 
person  appointed  in  such  precept  to  receive  the  same ;  and  upon 
the  receipt  of  such  precept  the  sheriff  shall  deliver  possession  of 
any  such  lands  accordingly ;  and  the  costs  accruing  by  reason  of 
the  issuing  and  execution  of  such  precept,  to  be  settled  by  the 
sheriff,  shall  be  paid  by  the  persons  refusing  to  give  possession ; 
and  such  costs,  if  not  paid  on  demand,  shall  be  levied  by  distress, 
and  the  sheriff  shall  issue  his  warrant  accordingly." 

Sect.  74  (8).  "  And  for  the  purpose  of  making  provision  for 
settling  cases  of  disputed  compensation  arising  under  this  Act,  be 
it  enacted.  That  if  any  difference  shall  arise,  or  if  no  agreemeut  can 
be  come  to,  between  the  Commissioners  and  the  owners  of  any 
lands,  or  of  any  interest  in  any  such  lands,  taken  or  required  for  or 
injuriously  affected  by  the  execution  of  the  powers  of  this  Act 
(including  among  such  owners  all  parties  by  this  *Act  enabled  to  [  •i65,w.  ] 
sell  or  convey  lands),  as  to  the  value  of  such  lands,  or  of  any 
interest  therein,  or  as  to  the  compensation  to  be  made  in  respect 
thereof,  or  if  by  reason  of  absence  any  such  owner  be  prevented 

(1)  See  Stat  8  &  9  Vict.  c.  18,  s.  21.         (3)  See  stat.  8  &  9  Vict.  c.  18,  bs.  21, 

(2)  See  Stat.  8  &  9  Vict,  c  18,  b.  91.      23. 
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OsTLBB  from  treating,  or  if  any  such  owner  fail  to  disclose  or  prove  his 
Cooke.  title  to  any  such  lands  or  any  interest  therein,  or  if  by  reason  of 
any  impediment  or  disability  any  such  owner  be  incapable  of 
making  any  agreement,  conveyance,  or  release  necessary  for 
enabling  the  Commissioners  to  take  such  lands,  or  to  proceed  in 
making  the  works  authorised  by  this  Act,  or  if  any  such  difference 
arise  as  to  the  amount  of  the  damages  occasioned  to  the  lands  by 
the  temporary  occupation  thereof  in  the  making  of  the  said  works, 
or  otherwise  in  exercise  of  the  powers  given  by  this  Act,  and  for 
which  any  party  may  be  entitled  to  demand  compensation 
according  to  the  provisions  of  this  Act,  the  amount  of  the 
compensation  to  be  paid  by  the  Commissioners  in  every  such 
case  shall  be  settled  by  the  verdict  of  a  jury  in  manner  herein- 
after mentioned." 

Sect.  76  (1).  "  And  be  it  enacted.  That  where  it  shall  be  necessary 
to  refer  any  such  question  to  the  determination  of  a  jury  by  reason 
of  any  such  difference  as  aforesaid,  then,  one  month  at  least  before 
issuing  their  warrant  for  summoning  a  jury  as  hereafter  provided, 
the  Commissioners  shall  give  notice  in  writing  to  the  party  with 
whom  such  difference  shall  have  arisen  of  their  intention  to  cause 
such  jury  to  be  summoned ;  and  in  such  notice  the  Commissioners 
shall  state  what  sum  of  money  they  are  willing  to  give  such  party 
for  his  interest  in  such  lands,  and  for  the  damage  to  be  sustained 
by  him  by  the  execution  of  the  said  works." 

Sect.  78  (2).  "And  be  it  enacted,  That  in  every  case  in  which 
any  such  question  of  disputed  compensation  shall  be  required  to 
be  determined  by  the  verdict  of  a  jury  the  Commissioners  shall 
issue  their  warrant  to  the  sheriff,  under  the  hands  of  two  or  more 
of  them,  requiring  him  to  summon  a  jury  for  that  purpose ;  and 
if  such  sheriff  be  interested  in  the  matter  in  dispute,  such  applica- 
tion shall  be  made  to  some  coroner  of  the  county  in  which  the 
lands  in  question,  or  some  part  thereof,  shall  be  situate ;  and  if  all 
the  coroners  of  such  county  be  so  interested,  such  application  may 
be  made  to  some  person  having  filled  the  office  of  sheriff  or  coroner 
in  such  county,  and  who  shall  be  then  living  there,  and  who  shall 
not  be  interested  "  &c. 

Sect.  82  (3).  "And  be  it  enacted.  That  fourteen  days'  notice  of 
the  time  and  place  of  the  inquiry  shall  be  given  in  writing  by  the 
Commissioners  to  the  other  party." 

(1)  See  etat.  8  &  9  Vict.  c.  18,  s.  38.  (3)  See  etat  8  &  9  Vict.  c.  18,  s.  46. 

(2)  See  etat.  8  &  9  Vict.  c.  18,  e.  39. 
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Sect.  85  (i).  "And  be  it  enacted.  That  such  jury  shall  deliver 
their  verdict  for  the  sum  of  money  to  be  paid  for  the  purchase  of 
the  lands  required  *for  the  purposes  of  this  Act,  or  of  any  interest 
therein,  belonging  to  the  party  with  whom  such  question  of  disputed 
compensation  shall  have  arisen,  and  also  the  sum  of  money  to  be 
paid  for  the  injury  done  to  the  lands  of  any  such  party  by  the 
severance  from  such  lands  of  the  lands  required  by  the  Com- 
missioners, and  also  the  sum  of  money  to  be  paid  by  way  of 
compensation  for  the  damage  occasioned  to  any  such  lands  by  the 
execution  of  the  works,  whether  it  be  for  damage  sustained  before 
the  time  of  the  inquiry,  or  for  future  damage,  either  temporary  or 
permanent,  or  for  any  recurring  damage  of  which  the  cause  is  then 
only  in  part  obviated,  and  which  cannot  or  will  not  be  further 
obviated  by  the  Commissioners ;  and  the  sums  of  money  to  be  paid 
for  the  injury  done  by  any  such  severance  as  aforesaid,  or  by  way 
of  compensation  for  any  such  damage  as  aforesaid,  shall  in  every 
case  be  assessed  separately  from  the  value  of  the  lands,  or  the  sum 
to  be  paid  for  the  purchase  thereof,  or  of  any  interest  therein." 

Sect.  87  (2).  **  And  be  it  enacted.  That  the  sheriff  before  whom 
such  inquiry  shall  be  held  shall  give  judgment  for  the  purchase- 
money  or  compensation  assessed  by  such  jury;  and  the  said 
verdict  and  judgment  shall  be  signed  by  the  sheriff,  and  being  so 
signed  shall  be  kept  by  the  clerk  of  the  peace  for  the  parts  of 
Lindsey  in  the  county  of  Lincoln  among  the  records  of  the  Quarter 
Sessions  for  the  said  parts  ;  and  such  verdicts  and  judgments  shall 
be  deemed  records,  and  the  same,  or  true  copies  thereof,  shall  be 
good  evidence  in  all  Courts  and  elsewhere ;  and  all  persons  may 
inspect  the  said  verdicts  and  judgments,  and  may  have  copies 
thereof  or  extracts  therefrom,  on  payment"  &c. 


Ostler 

COOKB. 


BEIGGS    V.    The    MEKCHANT     TRADEKS' 
ASSOCIATION. 

(13  a  B.  167—174 ;  S.  C.  18  L.  J.  Q.  B.  178 ;  13  Jur.  787,) 

A  vessel,  the  J,  A,^  with  cargo  on  board,  abandoned  by  her  crew  at  sea, 
was  brought  into  harbour  by  salvors.  Plaintiff,  who  was  owner  of  the 
«/.  ^.,  applied  to  the  Court  of  Admiralty,  and  obtained  possession  of  the 
ship  and  cargo  on  entering  into  recognizance  as  a  security  for  the  whole 
salvage :  and  he  effected  an  insurance  intended  to  cover  the  proportion  of 
the  salvage  he  might  have  to  pay  under  the  recognizance.  In  the  policy 
the  subject-matter  of  insurance  was  described  as  *'  average  expenses  per 

(1)  See  Stat.  8  &  9  Vict.  c.  18,  s.  49.      (2)  See  stat.  8  &  9  Vict.  c.  18,  s.  60. 
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[  MSS] 


J,  A"  The  vessel  then  sailed  and  was  totally  lost  with  the  cargo  on  board. 
Plaintiff  was  obliged  to  pay  the  amount  of  his  recognizance :  Held,  in  an 
action  against  the  underwriters, 

1.  That  the  cargo  was  liable  to  contribute  a  rateable  portion  of  the 
salvage :  and  that  the  plaintiff,  who  had  become  liable  to  pay  the  wholo 
salvage,  had  a  lien  on  the  cargo  for  that  rateable  portion,  and  had 
consequently  an  insurable  interest  in  the  cargo. 

2.  That,  in  the  policy,  the  description  of  the  subject-matter  as  average 
expenses  was  sufficient. 

Covenant.  The  declaration  averred  that  the  plaintiff  was  owner 
of  the  ship  Joseph  Alexander,  lying  at  Yarmouth,  on  which  were 
then  goods  previously  loaded  belonging  to  William  Dawson  and 
John  Woods;  and  that  there  was  due  to  the  plaintiff,  as  such 
owner  of  the  ship,  by  the  owners  of  the  goods  in  respect  thereof  as 
such  owners,  700Z.,  for  certain  average  expenses,  being  the  average 
expenses  mentioned  in  the  policy  thereinafter  mentioned,  that  is  to 
say,  for  contribution  to  certain  salvage  of  the  ship  and  of  the  goods 
whilst  the  same  were  on  board  the  ship,  paid  by  the  plaintiff  to 
the  salvors  thereof :  the  declaration  then  averred  that  plaintiff,  at 
the  time  of  making  the  policy,  up  to  the  time  of  the  loss,  had  a 
lien  on  the  goods  for  the  amount  of  the  average  expenses  and  con- 
tribution, and  during  all  that  time  was  interested  in  the  goods,  to 
wit  to  the  amount  insured.  The  declaration  then  set  out  a  policy  of 
insurance  under  the  seal  of  the  diefendants,  in  nearly  the  ordinary 
form,  in  which  the  policy  was  declared  to  be  on  average  expenses 
per  Joseph  Alexander.  The  count  then  averred  a  total  loss  of  the 
ship  and  goods ;  and  that  the  plaintiff  ^thereby  lost  his  lien  on  the 
goods,  and  the  sum  so  due  for  average  expenses  and  contribution. 
Breach,  non-payment. 

Pleas.  1.  Non  est  factum.  2.  That  there  was  not  due  or  owing, 
in  respect  of  the  goods,  to  the  plaintiff,  for  average  expenses,  the 
said  sum  or  any  part  thereof  vwdo  et  found  :  8.  That  the  plaintiff 
was  not  interested  in  the  goods  or  any  part  thereof,  modo  et  forma  : 
4.  A  traverse  of  the  plaintiff  having  lost  the  sum,  inodo  et 
forma:  on  which  issues  were  joined.  There  were  other  issues,  of 
which  the  affirmative  lay  on  the  defendant,  and  on  which  nothing 
turned. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  Norfolk  Spring 
Assizes,  1848,  it  was  proved  that,  before  the  policy  was  made, 
the  Joseph  Alexander  had  sailed,  with  the  goods  mentioned  in  the 
declaration  on  board,  bound  to  Grimsby  and  Goole ;  she  met  with 
a  collision,  and  was  abandoned  by  her  crew:  she  was  found 
derelict;  and  the  ship  and  cargo  were  brought  safe  into  Yarmouth. 
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The  plaintiff,  who  was  owner  of  the  vessel,  claimed  her ;  and  the      Bbiggs 
Court  of  Admiralty  ordered  the  ship  and  cargo  to  be  given  up  to        thb 
him,  on  his  entering  into  a  recognizance  as  a  security  for  the    ^|*dbbs'^ 
salvage.     The  plaintiff  then  effected  the  policy,  intending  thereby  association. 
to  insure  the  sum  he  might  have  to  pay  under  the  recognizance. 
The  ship  and  cargo  were  totally  lost  by  the  perils  of  the  sea,  on 
the  voyage  from  Yarmouth  to  Goole ;  and  the  plaintiff  under  his 
recognizance  was  obliged  to  pay  7001.  to  the  salvors.     The  Lord 
Chief    Baron    expressed   an   opinion  that  the   plaintiff  had  an 
insurable  interest,  as  having  a  lien:    and  the    plaintiff  had  a 
verdict. 

In  Easter  Term,  1848,  Prendergast  obtained  a  rule  *ni«i  for  a       [  'i^a  ] 
new  trial  on  the  ground  of  misdirection,  or  to  arrest  the  judgment. 
On  this  day,  and  January  22nd  (i), 

Byles^  Serjt.,  Palmer  and  Unthank  showed  cause  : 

The  sole  question  is,  whether  the  plaintiff  had  or  had  not  an 
insurable  interest  in  the  goods.  It  is  not  necessary  that  the 
assured  should  have  any  actual  property,  either  legal  or  equitable, 
in  the  thing  insured  ;  all  that  is  required  is,  that  they  should  have 
such  an  interest  in  the  safety  of  the  thing  as  to  make  the  insurance 
not  a  gambling  speculation.  How  else  could  a  man  insure  expected 
profits,  as  he  may  do :  Grant  v.  Parkinson  (2),  Barclay  v.  Coiisins  (3), 
Henrickson  v.  Margetson  (4),  Eyre  v.  Glover  (5)  ?  or  captors  insure 
before  condemnation,  as  in  Stirling  v.  Vaughan  (6)  ?  or  a  factor  in 
advance  insure  before  he  has  received  the  goods,  as  in  Wolfe 
V.  Horncastle  (7)  ?  In  this  last  case  Bullbr,  J.  says  (8) :  "  I  agree 
that  a  debt  which  has  no  reference  to  the  article  insured,  and 
which  cannot  make  a  lien  on  it,  will  not  give  an  insurable  interest. 
But  a  debt  which  arises  in  consequence  of  the  article  insured,  and 
which  would  have  given  a  lien  on  it,  does  give  an  insurable 
interest,"  The  principle  is  laid  down  by  Lawrence,  J.  in  Lucena 
V.  Craicford  (»).  He  says  (10) :  "To  be  interested  in  the  preserva- 
tion of  a  thing,  is  to  be  so  circumstanced  with  respect  to  it  as  to 
have  benefit  from  its  existence,  prejudice  from  its  destruction."    In 

(1)  Before  Lord  Denman,   Ch.  J.,  (6)  11  E.  R.  276  (11  East,  619). 
Patteson,  Coleridge,  and  Wightman,  (7)  4  E.  R.  808  (I  Bos.  &  P.  316). 
JJ.  (8)  4  E.  E.  814  (1  Bos.  &  P.  323). 

(2)  3  Doug.  16.  (9)  6  E.  E.  623  (2  Bos.  &  P.  N.  E. 

(3)  6  E.  E.  oOd  (2  East,  544).  269). 

(4)  6  R.  E.  509  (2  East,  549,  note  (a)).  (10)  2  Bos.  &  P.  N.  E.  308. 

(5)  13  E.  E.  801  (16  East,  218). 
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Brioob      the  present  case,  however,  the  assured  had  an  actual  *lien  on  the 

Thb         goods;  and, that  being  so,  the  case  is  clear:  Robertson  v.  Hamilton  (i). 

^BADBRs''    ^^®  *^^'^  appear  on  the  declaration,  and  were  proved  at  the  trial. 

A8800IATI0N.  The  reward  due  to  salvors  for  what  they  did  for  the  benefit  of  the 

I-  *  J  whole  is,  by  the  maritime  law,  to  be  raised  by  general  contribution 
from  all  who  reaped  the  benefit :  2  Arnould  on  Marine  Insurance, 
p.  915,  Cox  V.  May  (2).  For  this  reward,  partly  due  by  the  owners 
of  the  goods,  the  salvors  have  a  lien  by  the  maritime  law  :  Abbott 
on  Shipping,  p.  556,  8th  ed.,  Hartfortv,  Jones  (3),  Baring  v.  Day  (4) : 
and,  in  this  country,  stat.  9  &  10  Vict.  c.  99,  s.  19,  enacts  that  the 
Court  of  Admu-alty  shall  detain  the  saved  ship,  and  the  officer  of 
Customs  the  goods,  till  the  salvage  is  paid  or  secured.  The  plaintiff, 
who  was  the  shipowner,  therefore,  could  not  redeem  his  ship  with- 
out paying  as  he  did  the  debt  of  the  owner  of  the  cargo.  He  had, 
on  that  ground,  an  equitable  lien  on  the  goods  redeemed,  as  in 
equity  he  stood  in  the  place  of  those  from  whom  he  redeemed 
them,  and  an  equitable  lien  is  enough  to  support  an  averment  of 
interest.  But,  further,  it  was  necessary  to  redeem  the  ship  and 
cargo  in  order  to  carry  on  the  adventure ;  the  payment  made  for 
that  purpose  was  general  average.  The  shipowner  has  a  lien  for 
general  average.  In  Abbott  on  Shipping,  p.  507,  8th  ed..  Lord 
Tbntbrden  states  the  practice  to  be  so  :  and  in  Scaife  v.  Tobiii  (5), 
both  he  and  Parke,  J.  state  the  law  accordingly.  Lord  Eldon 
recognises  it  in  Hallett  v.  Bousjield  (6) ;  and  it  has  recently  been 
acted    upon   in    America,   in    The    United    States    v.    WiMer{7). 

[  •iTi  ]  *However,  it  is  unnecessary  to  consider  this,  as  the  lien  here  is 
not  traversed. 

Prendergast  and  O'MaUey,  contra  : 

If  the  meaning  of  the  averment  of  interest  is  that  the  plaintiff 
was  interested  by  virtue  of  the  lien,  the  traverse  of  the  interest 
puts  in  issue  the  lien  as  involved  in  that  averment:  Dunstan  v. 
Tresider  (8) ;  or,  if  not,  the  declaration  is  bad  in  arrest  of  judg- 
ment, as  not  showing  how  the  loss  of  the  goods  was  a  loss  within 
the  policy.  The  questions,  however,  made  at  the  trial  were, 
whether  the  sum  said  to  have    een  lost  was  properly  described  as 

(1)  13  R.  E.  303  (14  East,  522).  628). 

(2)  16  E.  E,  422  (4  M.  &  S.  152,  (6)  11  E.  E.  184  (18  Vos.  187). 
159).  (7)  Cited,  2  Arnould  on  Insurance, 

(3)  J  Ld.  Eay.  393.  p.  949. 

(4)  8  East,  57.  (8)  5  T.  E.  2. 

(5)  37  E.  E.  500  (3  B.  &  Ad.  523, 
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average  expenses,  and  whether  the  plaintiff  had  a  lien  on,  and       Brtogs 

thereby  an  interest  in,  the  goods,  and  whether  he  could  be  said         xhb 

to  have  lost  the  sum.     Salvage  is  not  general  average.     It  cannot    ^"^^ers*^ 

be  said   to  be  a  voluntary  sacrifice :   and   that   is  an  essential  association. 

ingredient  in  general  average :  Covington  v.  Roberts  (i),  Power  v. 

Wliitinore  (2).    Neither  had  the  plaintiff  a  lien.     It  is  not  necessary 

to  inquire  whether  salvors  had  a  lien  by  the  common  law;  for, 

since  stat.  9  &  10  Vict.  c.  99,  the  possession  is  not  in  them  but  in 

the  Court  of  Admiralty.     And,  though  the  shipowner  could  not 

regain  his  ship  without  securing  the  salvage  due  in  respect  of  her, 

he  need  not  have  redeemed  the  cargo.    His  doing  so  was  a  volun- 

tary  act:  and,  as  Yarmouth  is  a  home  port,  and  he  might  have 

consulted  the  owners  of  the  goods,  it  is  somewhat  doubtful  if  there 

was  even  a  debt  from  them  for  this  money  as  paid  at  their  request. 

Even  if  it  was  so  paid,  that  gives  no  lien :  Hvssey  v.  Christie  (3). 

♦The  passage  cited  from  Abbott  on  Shipping,  p.  507,  8th  ed.,  and       [  *172  ] 

HaUett  V.  B(msfield{4),  are,  when  looked  into,   authorities   that, 

even  for  general  average,  there  is  no  lien. 

Then,  the  plaintiff  has  sustained  no  loss.  General  average  is 
like  bottomry ;  it  is  not  payable  unless  the  thing  arrive  in  specie  : 
on  that  principle  a  loss  of  the  ship  is  a  total  loss  of  the  bottomry 
debt:  Sinwnds  v.  Hodgson {5).  But  this  is  an  attempt  to  insure 
the  goods  belonging  to  the  debtor,  for  the  benefit  of  the  creditor, 
which  cannot  be  done.  In  the  language  of  Lord  Tentebden  in 
Manfield  v.  Maitland  (6),  the  owners  of  the  goods  are  still  liable  to 
the  plaintiff  for  his  advance,  as  a  debt,  and  the  latter  has  not  an 
insurable  interest.  At  all  events,  the  defendant  was  entitled  to  a 
verdict  on  the  express  traverse  of  this  being  ''  average  expenses." 

Cur.  adv.  vult, 

LoBD    Denman,    Gh.    J.,    in  the  vacation    following    this  Term 
(February  24th),  delivered  the  judgment  of  the  Court  : 

The  question  in  this  case  was,  whether  the  plaintiff  had  an 
insurable  interest  in  the  goods  on  board  the  Joseph  Alexander.  It 
was  contended  for  the  plaintiff  that  the  interest  arose  from  average 
expenses  in  respect  of  the  goods,  and  that  the  plaintiff  had  a  lien 

(1)  9  R  E.  669  (2  Bos.  &  P.  N.  E.  (5)  37  E.  E.  319  (6  Bing.  114). 
378,  379).                                                     Judgment  reversed  on  error,  Simonda 

(2)  16  E.  E.  416  (4  M.  &  S.  141,      v.  Hodgson,  3  B.  &  Ad.  50. 

149).  (6)  23  E.  E.  402  (4  B.  &  Aid.  582, 

(3)  9  E.  E.  585  (9  East,  426).  585). 

(4)  11  E.  E.  184  (18  Yes.  187). 
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Bbiggs       upon  tbem  in  respect  of  those  expenses.    The  goods  were  shipped, 

The         and  the  vessel  sailed,  upon  a  voyage  from  Yarmouth  *to  Grimsby 

^KAD*ERB'^    and  Goole.     Shortly  after  she  sailed,  she  was  struck  by  another 

Association,  vessel,  and  abandoned  by  her  crew,  and  brought  back  to  Yarmouth 

L  *173  J  j^y  QQjj^Q  persons  who  claimed  and  received  salvage  for  bringing  her 
back,  which  was  paid  by  the  plaintiff,  the  owner  of  the  Joseph 
Alexander;  and  the  insurance  was  in  respect  of  the  average  pro- 
portion of  the  salvage  expenses  payable,  as  the  plaintiff  contended, 
by  the  owners  of  the  goods. 

The  first  question  was,  whether  the  owners  of  the  goods  were 
bound  to  contribute  to  the  salvage  at  all.  By  stat.  9  &  10  Vict, 
c.  99  (1),  s.  19,  the  salvors  of  a  vessel  with  goods  on  board  are 
entitled  to  reasonable  compensation  for  their  trouble;  and  the 
vessel  and  goods  are  to  remain  in  the  custody  of  the  officer  of  the 
Customs  until  the  salvage  is  paid  or  security  given.  The  plaintiff 
was  therefore  obliged  to  pay  or  secure  the  salvage  before  he  could 
regain  possession  of  the  ship  which  had  the  goods  on  board. 
There  was  no  decree  for  salvage ;  but  the  amount  appears  to  have 
been  ascertained  by  agreement. 

It  was  said  by  Lord  Ellbnborouoh,  in  Cox  v.  May  (2),  that 
general  average  was  analogous  to  the  case  of  salvage,  and  that  the 
persons  to  contribute  to  the  salvage  are  those  who  would  have  borne 
the  loss  had  there  been  no  rescue,  and  who  reap  the  benefit  of  that 
rescue.  In  the  present  case  the  owners  of  the  goods,  who  would 
have  lost  them  with  the  ship  but  for  the  salvage,  have  had  the 
benefit  of  saving  their  goods,  and  would,  according  to  the  judgment 
of  Lord  Ellenborouoh,  be  bound  to  contribute  as  in  the  case  of 

[  •174  ]  general  average.  This  *view  of  the  case  is  supported  by  several 
authorities  cited  from  foreign  jurists  in  Mr.  Arnould's  Treatise  on 
Marine  Insurance,  vol.  .2,  page  915. 

Assuming,  then,  that  the  owners  of  the  goods  were  bound  to 
contribute  to  the  salvage  as  in  the  case  of  general  average,  the  next 
question  is,  whether  the  plaintiff,  who  had  paid  the  whole  amount 
of  the  salvage,  had  a  lien  upon  the  goods  for  the  amount  of  the 
contribution.  Whatever  doubts  may  have  existed  formerly,  it 
seems  now  to  be  settled  that  the  owner  of  the  ship  has  a  lien  upon 
the  cargo  for  general  average.  This  was  the  opinion  of  Lord 
Tenterden,  intimated  in  Abbott  on  Shipping,  607,  8th  ed.,  and 

(1 )  Repealed  by  17  &  18  Vict.  c.  120,      A.  C. 
s.  4;  see  now  Merchant  Shipping  Act,  (2)  16  E.  B.  422  (4  M.  &  S.  139). 

1894  (57  &  68  Vict.  c.  60),  8.  544.— 
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expressed  in   Scaife  v.   Tobin  (i),  and  is  in  accordance  with  the       Bbioos 
decisions  in  the  Courts  of  the  United  States  which  are  mentioned        thb 
in  Mr.  Arnould's  Treatise  on  Insurance,  vol.  2,  pages  949,  950.    ^I^^bm'"" 
But,  as  the  contribution    to  salvage  is  in  the  nature  of  general  association. 
average,  it  is  subject  to  the  same  incidents  and  is  in  effect  the 
same ;  and  we  therefore  think  that  the  plaintiff,  as  owner  of  the 
ship  who  had   paid  the  whole  of  the  salvage,  and  had  a  claim 
against  the  owner  of   the  goods  for  contribution,  was  entitled   to 
a  lien  on  the  goods,  and  consequently  had  an  insurable  interest 
in  respect  of  such  lien. 

The  rule  therefore  will  be  discharged. 

Ride  discharged. 

VAUGHAN  V.  MATTHEWS.  i849. 

Jan,  25. 
(13  Q.  B,  187—190;  S.  C.  18  L.  J.  Q.  B.  191 ;  13  Jur.  470.)  feh,  24. 

Defendant,  as  executor  of  B.,  the  survivor  of  A.  and  B.,  had,  by  r  107  i 
instituting  legal  process,  obtained  payment  of  a  promissory  note  purporting 
to  be  payable  to  A.  and  B.  Plaintiff,  who  was  administrator  of  A.,  brought 
an  action  for  money  had  and  received,  and  produced  evidence  that  the  note 
had  been  made  payable  to  A.,  and  had  been  altered  so  as  to  make  it  payable 
to  A.  and  B. : 

Held,  that  there  was  no  evidence  to  go  to  the  jury  in  support  of  the 
count  for  money  had  and  received  to  the  use  of  the  plaintiff ;  because, 
assuming  the  plaintiff's  case  to  be  correct,  the  money  was  not  received  in 
discharge  of  the  genuine  note  which  belonged  to  the  plaintiff. 

Assumpsit  for  money  had  and  received.     Plea,  Non  assumpsit. 

On  the  trial,  before  E.  V.  Williams,  J.,  at  the  Chester  Spring 
Assizes,  1848,  it  appeared  that  the  defendant  had,  as  representative 
of  Anne  Vaughan,  the  survivor  of  two  sisters,  brought  an  action 
upon  and  received  payment  of  a  note,  payable,  as  he  contended,  to 
the  two  Miss  Yaughans.  The  plaintiff,  who  was  representative  of  the 
elder  sister,  Jane  Vaughan,  claimed  the  money,  contending  that 
the  note  was  made  payable  to  Miss  Vaughan,  and  consequently  to 
the  plaintiff  as  her  representative  ;  and  that  it  had  been  fraudulently 
altered  by  adding  the  letter  "  s,"  so  as  to  make  it  purport  to  be  payable 
to  Miss  Vaughans,  and  consequently  to  the  surviving  sister.  There 
was  conflicting  testimony  as  to  this.  The  learned  Judge  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit,  and  left  it  to  the  jury 
to  say  whether  the  money  lent,  which  was  the  consideration  *of  [  *188  ] 
the  note,  was  the  joint  loan  of  the  two  sisters ;  and  whether  the 
note  had  been  altered.    The  jury  answered  the  first  question  in  the 

(1)  37  R.  B.  500  (3  B.  &  Ad.  528). 
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Vauohan     negative;   but,  being  unable  to  agree  on  the  second,  they  were 
Matthews,    ultimately  discharged.     Chilton,  in  the  ensuing  Term,  obtained  a 
rule  nisi  for  a  nonsuit. 

Welsby  and  Townsend  now  showed  cause  (i) ;  and  Chilton  and 
Evans  supported  the  rule.  The  arguments  on  both  sides  appear 
sufl&ciently  from  the  judgment  of  the  Court,  which  was  delivered, 
in  the  vacation  after  this  Term  (February  24th),  by 

Lord  Denman,  Ch.  J. : 

The  question  in  this  case  was  whether  an  action  for  money  had 
and  received  was  maintainable. 

The  plaintiff  was  administrator  of  Jane  Yaughan,  who  died  in 
March,  1843.  The  defendant  was  executor  of  Anne  Yaughan  (sister 
of  Jane),  who  died  in  March,  1844,  and  who  was  younger  than 
Jane.  Some  time  in  1839  Jane  Yaughan  lent  1502.  to  Evan  Evans, 
and  received  from  him  as  a  security  his  promissory  note  for  1502., 
payable,  as  it  was  said  by  the  plaintiff,  to  Miss  Yaughan.  After 
the  death  of  Anne,  the  defendant  as  her  executor  brought  an  action 
upon  the  note  against  Evan  Evans,  alleging  it  to  be  payable  to  the 
Miss  Yaughans,  and  not  to  Miss  Yaughan  only ;  and,  as  Anne 
survived  her  sister,  she  would  have  the  right  to  enforce  payment. 
Evan  Evans  settled  the  action  and  paid  the  amount  of  the  note  to 
the  defendant,  who  claimed  as  executor  of  the  surviving  payee. 
For  the  plaintiff  it  was  alleged  that  the  letter  "  s "  had  been 
[  •isg]  fraudulently  added  to  the  w6rd  "Yaughan,"  and  that  the  ♦defen- 
dant had  wrongfully  received  payment  from  Evans  of  the  promissory 
note,  which  really  belonged  to  the  plaintiff  as  administrator  of  Jane 
Yaughan,  the  payee  who  furnished  the  consideration.  For  the 
defendant  it  was  contended  that,  admitting  the  whole  of  the 
plaintiff's  case  as  stated  by  him,  an  action  for  money  had  and 
received  could  not  be  maintained,  and  that  the  plaintiff  must  be 
nonsuited :  and  we  are  of  opinion  that  the  objection  is  well  founded, 
and  that  the  plaintiff  cannot  succeed  in  this  form  of  action. 

The  defendant  received  the  money  in  his  own  right,  in  payment 
of  a  note  which,  if  genuine,  would  have  been  his  property  as 
executor  of  Anne  Yaughan :  the  payment  was  not  in  respect  of  a 
note  to  which,  if  genuine,  the  plaintiff  would  be  entitled  ;  nor  can 
the  defendant  be  considered  as  acting  in  any  respect  as  his  agent. 
The  facts  stated  do  not  raise  the  legal  inference  that  the  money 

(I)  Before  Lord  Denman,  Ch.  J.,  Patteson,  Coleridge  and  Wightman,  J  J. 
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paid  by  Evans  was  had  and  received  by  the  defendant  to  the  use  of     Vaughan 

the  plaintiff;    Evans  may  still  be  liable  to  the  plaintiff  for  the  matthbws. 

money  lent  to  him  by  Jane  Vaughan,  if  not  upon  the  note ;  and 

the  defendant  may  be  liable  to  refund  to  Evans  the  money  paid  by 

the  latter  under  mistake  or  misrepresentation;   but  there  is  no 

contract  express  or  implied  between  the  plaintiff  and  the  defendant. 

In  the  ease  of  Marsh  v.  Keating  (i)  the  defendants  had  in  their  hands 

the  proceeds  of  the  sale  of  the  plaintiff's  stock  ;  but  in  the  present 

case  the  money  in  the  defendant's  hands  is  not  proceeds  of  a  note 

to  which  the  plaintiff  would  have  been  entitled,  but  of  another, 

which,  if  genuine,  would  have  belonged  to  the  defendant ;  and  the 

cases  are  therefore  distinguishable. 

If  the  defendant  had  obtained  payment  of  the  genuine  *note  by  [  •igo  ] 
means  of  a  false  or  forged  representation  of  authority  from  the 
plaintiff,  the  case  would  have  resembled  that  of  Marsh  v.  Keating  (i), 
and  the  plaintiff  might  have  adopted  the  agency  and  treated  the 
money  in  the  defendant's  hands  as  had  and  received  to  his  use, 
supposing  the  defendant  not  to  have  been  actually  shown  to  have 
himself  committed  a  felony.  The  plaintiff  in  this  case  can  only 
recover  by  adopting  and  assuming  that  which  the  defendant  has 
done,  namely,  obtaining  payment  of  a  note  payable  to  both  the 
sisters,  which  would  be  inconsistent  with  his  claim,  and  in  effect 
destructive  of  it. 

We  are  therefore  of  opinion  that  a  nonsuit  should  be  entered. 

Rule  absolute. 


TUEKILL  V.   CRAWLEY  (2).  i849. 

(13  Q.  B.  197—203;  S.  C.  18  L.  J.  Q.  B.  155 ;  13  Jur.  878.)  ^^^6. 

An  innkeeper  has  a  lien  on  a  carriage,  brought  to  the  inn  by  a  guest,  for        [  ^^7  ] 
its  standiog  room,  though  the  carriage  does  not  belong  to  the  guest  himself. 

Taovbr  for  a  chariot.    Pleas  :  1.  Not  guilty ;  2.  Not  possessed. 
Issues  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Middlesex  sittings  after 
last  Easter  Term,  the  following  facts  appeared.  The  plaintiff  was 
a  coach-builder  in  London,  and  the  defendant  an  hotel  keeper  at 
Norwood.  In  January,  1844,  a  Miss  Jerden  hired  the  chariot  in 
question  *of  the  plaintiff  for  one  month,  or  three,  six  or  twelve  [♦198] 
months^  at  her  option,  and  had  her  arms  painted  thereon,  as  was 

(1)  37  E.  R.  75  (1  Bing.  N.  C.  198).        (1872)  L.  R.  7  Q.  B.  711,   714,  44  L.  J. 

(2)  Cited  in    Thrf/all    v     Bortoick      Q,  B.  87.— A.  C. 


J60  1849.    Q.  B.     13  Q.  B.  198—199.  [r.r. 

TuRRiLL  proved  to  be  a  common  practice  in  such  cases.  Shortly  afterwards, 
Crawley.  ^^^  arrived  with  the  carriage  and  jobbed  horses  at  the  defendant's 
hotel,  and  resided  there  for  several  weeks.  During  her  stay,  the 
carriage  was  taken  care  of  in  the  defendant's  coach  house.  She 
left  the  hotel  without  the  carriage ;  and  the  horses  were  returned 
to  the  job-master.  Her  bill  at  the  hotel  was  unpaid.  After  the 
expiration  of  the  term  for  which  the  carriage  had  been  hired,  the 
plaintiff  required  the  defendant  to  deliver  it  up  to  him.  The  defen- 
dant claimed  a  lien  upon  it  for  Miss  Jerden's  hotel  bill,  and  refused 
to  deliver  it.  The  bill  contained  a  weekly  charge  for  the  standing 
of  the  carriage.  For  the  plaintiff  it  was  contended  that  the  lien  of 
an  innkeeper  does  not  attach  to  the  goods  of  a  stranger,  or  even  to 
any  goods  of  the  guest  except  such  as  the  money  or  labour  of  the 
innkeeper  has  been  expended  on ;  and  that  the  plaintiff  ought, 
under  the  circumstances,  to  have  inquired  into  the  ownership  of 
the  carriage.  For  the  defendant  it  was  proved  that  Miss  Jerden 
represented  to  the  plaintiff  that  the  carriage  was  her  own ;  and  it 
was  contended  that  in  truth  she  had  purchased  it.  The  jury  found 
that  the  carriage  was  hired  and  not  sold,  but  that  the  defendant 
did  not  know  it  was  not  the  property  of  Miss  Jerden.  The  learned 
Judge  was  of  opinion  that  the  claim  of  lien  was  established,  and 
directed  a  verdict  for  the  defendant  on  the  second  issue,  with  leave 
to  move  to  enter  a  verdict  for  the  plaintiff. 

Whateley,  in  last  Trinity  Term,  obtained  a  rule  nisi  accordingly. 

[  199  ]  Martin  and  Hayes  now  showed  cause  : 

An  hotel  keeper  has  the  same  rights  of  lien  as  an  innkeeper : 
Thompson  v.  Lacy  (i) :  and  this  lien  extends  to  goods  received 
with  the  guest,  whether  the  property  of  the  guest  himself  or  not. 
The  innkeeper's  lien  is  founded  on  his  liability.  He  is  liable  to 
indictment  if  he  refuses  to  receive  a  guest :  Rex  v.  Ivens  (2).  With 
the  guest  he  must  receive  the  goods  of  the  guest,  and  keep  them 
safely.  He  is  answerable  for  the  safe  custody  of  his  guest's 
carriage :  Jones  v.  Tyler  (8).  His  liability  is  not  confined  to  the 
guest's  own  goods :  Beedle  v.  Morris  (4),  Robinson  v.  Waller  (6), 
Yorke    v.    Grenaugh{6),  Johnson  v.   Hill  {7).      That  the   lien   is 

(1)  22  R.  E.  385  (3  B.  &  Aid.  283).  (5)  1  RoU.  Rep.  449 ;  8,  C.  sub  nom. 

(2)  48  R.  R.  780  (7  Car.  &  P.  213).  Robinson  v.  Walter,  3  Bulstr.  269. 

(3)  40  R.  R.  354  (1  Ad.  &  El.  622).  (6)  2  Ld.  Ray.  866. 

(4)  Cro.  Jac.  224 ;  -S.  C.  Yelv.  162 ;  (7)  23  R.  R  764  (3  Stark.  N.  P.  C. 
Coke*8  Entr.  347  a,  pi.  2.  172). 
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inseparably  connected   with   the  duty  appears  from  this ;    that,      Tcrbill 

where  a  horse  is  placed  at  an  inn  by  a  person  not  a  guest,  the     cbawley. 

innkeeper  is  under  no  duty  to  allow  the  horse  to  remain,  and, 

consequently,  has  no  lien  for  its  keep:  Binns  v.  Pigot  (i).      So,  to 

render  an  innkeeper  liable  for  goods  stolen  from   the  inn,  the 

owner  of  them  must  be  a  guest  at  the  time  of  the  theft,  as  appears 

from  the  view  taken  by  three  Judges  (absente  the  fourth)  in  Gelley 

V.  Clerk  (2).     This  species  of  lien,  therefore,  has  no  reference  to 

contract,  but  attaches  to  the  goods  themselves,  independently  of 

the  guest's  title ;  and,  when  the  lien  has  once  attached,  it  continues 

after  the  interest  of  the  guest  has  expired.    There  is  the  same  lien 

upon  the  guest's  carriage  as  upon  his  horse.    The  lien  is  a  ^general      [  *200  ] 

lien  for  the  guest's  expenses ;  but  a  special  lien  is  sufficient  in  the 

present  case ;  for  the  defendant  had  a  claim  for  the  standing  of  the 

carriage. 

Whateley  and  Hance,  contra : 

An  innkeeper  cannot  detain  the  goods  of  a  third  person  to  secure 
the  debt  of  a  guest :  and,  if  he  has  such  a  right,  it  is  confined  to 
live  chattels.  In  Skiptvith  v.  J,  S.  (3)  the  Judges  of  this  Court 
were  equally  divided  on  the  question  whether  an  innkeeper  had  a 
lien  for  the  meat'  of  a  horse  brought  to  an  inn  by  a  stranger.  In 
Robinson  v.  Walter  (4)  the  Judges,  three  against  one,  appear  to 
have  been  of  opinion  that  the  innkeeper  had  such  a  lien :  but  it 
appears  from  the  report  in  1  Boll.  Bep.  449,  that  an  issue  was 
recommended,  and  nothing  concluded.  There  it  is  intimated  that 
the  lien  was  good  against  the  owner,  because  he  would  have  had 
to  keep  the  horse,  and  that  he  was  benefited  by  the  meat  given  to 
it.  There  is  at  all  events  a  distinction  between  animals  and 
inanimate  chattels  with  reference  to  the  innkeeper's  right  of  lien. 
When  a  bailee  has  expended  money  or  labour  on  chattels,  he  has 
in  all  cases  a  lien  upon  them.  A  trainer  has  a  lien  on  a  race 
horse  for  the  charges  of  keeping  and  training  him :  Bevan  v. 
Waters  (5).  Yorke  v.  Grcnaugh  (6),  and  most  of  the  cases  cited  for 
the  defendant  were  cases  of  lien  for  the  keep  of  a  horse.  In  Stirt 
V.  Drungold  (7)  it  was  held  that  the  innkeeper  had  a  lien  on  the 

(1)  62  E.  R.  745  (9  Car.  &  P.  208).  449 ;  Poph.  127. 

(2)  Cro.  Jac.  188.  (5)  33  R.  E.  692  (1  Moo.  &  Mai.  235). 

(3)  3  Bulstr.  271,  cited  in  Robinson  See  Forth  v.  Simpson,  post,  p.  496. 
V.  Walter,  3  Bulfltr.  269.    See  5.  C.  1  (6)  2  Ld.  Ray.  866. 

Bulstr.  170.  (7)  3  Bulstr.  289. 

(4)  3  BolBtr.  262,  8.  C.  1  EolLEep. 
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TuRRiLL  horse  for  his  meat;  but  some  question  was  made  *  whether  he 
Craw  LET.  might  retain  the  saddle  and  bridle  as  well  as  the  horse.  The 
[  '^201  ]  distinction  between  living  and  inanimate  chattels  is  especially 
noticed  in  Yorke  v.  Qrenaugh  (i)  by  three  of  the  Judges  (referring 
to  Sdrt  V.  Dntngold  (2)  ),  who  held  that,  "if  a  man  set  his  horse 
at  an  inn,  though  he  lodge  in  another  place,  that  makes  him  a 
guest,  and  the  innkeeper  is  obliged  to  receive  him ;  for  the 
innkeeper  gains  by  the  horse,  and  therefore  that  makes  the  owner 
a  guest,  though  he  was  absent.  Contra  of  goods  left  there  by  a 
man,  because  the  innkeeper  has  no  advantage  by  them."  In  GeUey 
V.  Clerk  (3)  also  the  distinction  is  recognised. 

(WiGHTMAN,  J. :  In  StiH  v.  Drungold  (2)  there  was  no  claim  in 
respect  of  the  saddle  and  bridle.) 

Nor  in  this  case  is  there  any  claim  for  money  or  labour  expended 
on  the  carriage.  The  lien,  therefore,  must  be  set  up  for  the 
guest's  personal  expenses  :  but  the  innkeeper  has  no  such  general 
lien  even  upon  a  horse :  Ro88e  v.  Bramsieed  (4).  The  argument, 
however,  principally  relied  on  by  the  plaintiff  is,  that  the  defendant 
had  no  excuse  for  not  inquiring  into  the  ownership  of  the  carriage, 
and  that,  as  it  was  not  the  property  of  the  guest,  the  claim  of  lien 
is  not  sustainable. 

Lord  Denman,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  If  an 
innkeeper  has  a  right  to  detain  all  the  goods  brought  to  his  inn  by 
a  guest  for  all  the  guest's  expenses,  then  the  defendant  is  entitled 
to  succeed ;  and  the  defendant  is  also  entitled  to  succeed  if  the 
right  is  merely  to  detain  any  one  particular  thing  for  its  own 
[  •202  ]  expenses.  On  the  first  point  it  is  *unneces8ary  to  say  anything. 
On  the  second  point  the  case  is  clear :  the  carriage  was  kept  in  the 
defendant's  coach  house ;  rent  was  there  incurred ;  and  I  think 
the  defendant  had  a  right  to  detain  the  carriage  on  account  of 
that  rent. 

Pattbson,  J.  : 

The  defendant's  bill  contained  a  charge  for  the  standing  of  the 
carriage ;  and  he  had  a  lien  in  respect  of  that  charge.  This  lien, 
having  once  attached,  would  continue  notwithstanding  that  the 
term  for  which  the  carriage  was  hired  had  determined. 

(1)  2  Ld.  Ray.  866.  (3)  Cro.  Jac.  188. 

(2)  3  Bulstr.  289.  (4)  2  RoU.  Rep.  438. 
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COLBRIDGB,  J.  :  TURWLL 

V. 

I  think  it  clear  that  with  reference  to  the  innkeeper's  lien  there  Crawlbt. 
is  no  distinction  between  the  goods  of  a  guest  and  those  of  a  third 
person  brought  to  an  inn  by  a  guest.  Three  Judges  to  one  were 
of  this  opinion  in  Robinson  v.  Walter  (i) ;  and  their  opinion  may 
be  taken  as  sufficient  authority  for  so  reasonable  a  doctrine.  The 
question,  then,  is,  whether  the  innkeeper  has  the  same  lien  on  a 
carriage  as  on  a  horse.  Surely  he  has  the  same  lien  in  either  case, 
and  on  the  same  principle.  Most  of  the  decisions  are  with  respect  to 
horses.  This  is  obviously  explainable  by  reference  to  the  mode  of 
travelling  in  former  times.  New  usages  have  grown  up ;  and,  as 
carriages  are  commonly  used  in  travelling,  the  innkeeper's  duties 
and  privileges  are  extended  to  them.  It  would  be  absurd  to  say 
that  an  innkeeper  might  receive  a  guest,  but  refuse  to  receive  his 
carriage.  An  innkeeper  must  now  have  room  for  the  carriages  of 
his  guests ;  and  he  is  entitled  to  charge  for  the  keep  and  care  of 
them.  He  is,  consequently,  *entitled  to  a  lien  for  the  keep  and  [  '203  ] 
care  of  a  carriage  in  like  manner  as  for  the  keep  and  care  of  a 
horse. 

WiGHTMAN,  J. : 

Doubts  have  been  suggested  as  to  the  innkeeper^s  lien  on  the 
goods  of  a  third  person  ;  and  the  doubts  of  Judges  in  former  times 
have  been  referred  to.  The  Judges  were  divided  equally,  it  appears, 
in  the  first  case  (2) ;  then  in  the  next  case  (s)  they  were  divided 
three  to  one  in  favour  of  the  lien  ;  and,  in  subsequent  cases,  these 
doubts  disappear  altogether.  In  Johnson  v.  Hill  (4)  it  was  stated  by 
counsel  to  have  been  ''  held  by  all  the  Judges,  that  even  in  the  case 
where  a  robber  had  brought  a  horse,  which  he  had  stolen,  to  an 
inn,"  the  innkeeper  had  a  lien  for  its  keep  against  the  owner :  and 
Abbott,  Gh.  J.  said  he  had  no  doubt  as  to  the  law  as  stated.  I 
can  see  no  distinction  between  a  carriage  and  a  horse  for  the 
purposes  of  this  question.  The  innkeeper  may  charge  for  the 
standing  of  a  carriage  as  well  as  for  the  meat  of  a  horse ;  and  his 
lien  is  as  good  in  the  one  case  as  the  other. 

Rvle  discharged, 

(1)  3  BulBtr.  269;  8.  C,  1  RoU.Eep.  269;  S.  C.  1  EoU.  Eep.  449;  Poph. 
449,  n. ;  Poph.  127.  127. 

(2)  8kipwiih  V. ,  1  Bulstr.  170;  (4)  23  R.  E.  764  (3  Stark.  N.  P.  0. 

3  Bulstr.  271.  172). 

(3)  Robinson  v.    Walter,   3    Bulstr. 
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1849.  DOE  D.  DARLINGTON  v.  ULPH. 

Jan.  26. 
(13  a  B.  204—210;  S.  C.  18  L,  J.  Q.  B.  106;  13  Jur.  276.) 

L  *^*  J  A  lease  for  years,  to  commence  at  Michaelmas,  1845,  was,  by  a  decree  for 

a  specific  performauce  at  the  instance  of  the  lessee,  executed  on  12tli 
January,  1847,  bearing  date  as  of  29th  September,  1845.  The  lease  con- 
tained a  covenant  to  insure  the  demised  premises  and  keep  them  iusured 
during  the  term,  and  a  power  of  re-entiy  on  breach.  The  landlord  brought 
ejectment,  and  proved  that  the  premises  were  not  insured  until  18th 
February,  1847.     Defendant  gave  no  evidence  to  account  for  the  delay: 

Held,  that,  assuming  that  the  covenant  might  be  construed  as  a  covenant 
to  insui-e  within  a  reasonable  time  only  after  the  execution  of  the  deed,  the 
onus  of  showing  tjiat  the  delay  from  12th  January  to  18th  February  was 
reasonable  lay  on  the  defendant:  and  that  no  evidence  being  given  to 
explain  the  delay,  it  was  right  that  the  Judge  should  direct  a  verdict  for 
the  plaintiff. 

Ejectment  for  messaages  and  lands  in  Middlesex.  Plea :  Not 
guilty.    Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Middlesex  sittings 
after  Trinity  Term,  1848,  it  appeared  that  the  action  was  brought 
by  landlord  against  tenant  on  the  ground  of  forfeiture.  The 
defendant  had  occupied  the  premises  for  seven  years  under  an 
agreement  which  expired  at  Michaelmas,  1845.  By  this  agreement 
Darlington  had  undertaken  to  grant  a  lease  to  defendant,  for  the 
term  of  seven,  fourteen,  or  twenty-one  years,  to  commence  from 
29th  September,  1845,  subject  to  the  covenants  of  the  ground  lease 
under  which  Darlington  himself  held.  A  dispute  having  arisen  as 
to  Darlington's  liability  to  grant  a  lease,  the  defendant  filed  a  bill 
in  Chancery  to  compel  specific  performance  of  the  agreement,  and 
in  1846  obtained  a  decree  that  Darlington  should  execute  a  lease  in 
pursuance  of  the  agreement,  to  bear  date  on  29th  September,  1845. 
A  lease  was  prepared  accordingly,  and  settled  by  reference  to  a 
Master  in  Chancery,  and  was  executed  on  12th  January,  1847. 
This  lease  contained  a  covenant  for  repair,  and  also  a  covenant  that 
the  defendant  would,  '*at  all  times  thereafter  previously  to  the 
expiration  of  the  term  thereby  granted,  insure,  or  cause  the  said  mes- 
[  •206  ]  suage  "  &c.  **  thereby  demised  to  be  insured,  and  kept  *insured,  from 
damage  by  fire"  &c.;  and  it  was  on  a  breach  of  the  latter  covenant 
that  the  plaintiff  mainly  relied.  The  defendant  did  not  insure  the 
premises  until  the  18th  of  February,  1847,  and  contended  that  he 
was  entitled  to  a  reasonable  time  to  effect  the  insurance,  and  that 
the  interval  between  12th  January  and  18th  February  was  not  an 
unreasonable  time  for  the  purpose.  The  plaintiff's  counsel  con- 
tended that  the  lease  must  be  taken,  with  reference  to  the  defendant's 
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covenant  to  insure,  as  operating  from  its  date ;  and  that,  at  all       Dob  d. 
events,  if  it  were  held  to  operate  from  January  12th,  the  date  of  ^\ 

its  actual  execution,  the  defendant  was  bound  to  give  some  evidence  Ulph. 
to  account  for  his  delaying  to  insure  until  the  18th  of  February. 
The  learned  Judge  left  the  question  of  non-repair  to  the  jury,  and, 
as  to  the  covenant  to  insure,  was  of  opinion  that  the  liability  to 
insure  did  not  attach  until  January  12th ;  and,  the  jury  having 
found,  in  answer  to  a  question  from  the  learned  Judge,  that  the 
defendant  had  insured  within  a  reasonable  time  after  that  date,  he 
directed  a  verdict  for  the  defendant,  subject  to  a  motion  to  enter  a 
verdict  for  the  plaintiff,  if  the  Court  should  think  him  entitled  to 
it,  on  the  ground  that  there  was  no  evidence  for  the  jury  that  the 
defendant  had  insured  within  a  reasonable  time. 

Crowder,   in    Michaelmas    Term   last,   obtained  a   rule  fiisi 
accordingly. 

Ilumfrey,  Rew  and  Hannen,  on  this  and  the  following  day, 
showed  cause  (i) ;  and,  after  citing  Clayton's  case  (2) ,  Steele  v.  Mart  (3) , 
and  other  authorities  to  *show  that  the  lease  operated  from  the  [  *20b  ] 
time  of  its  delivery,  and  not  from  its  date,  contended  that  it  was 
rightly  left  to  the  jury  to  say  whether  the  covenant  to  insure  had 
been  performed  within  a  reasonable  time ;  that  it  might  be  impos- 
sible to  perform  it  at  the  moment,  as  the  insurance  offices  might  be 
closed,  and  some  inquiry  and  arrangement  might  be  necessary  both 
on  the  part  of  the  insurance  office  and  of  the  assured :  and  that 
even  the  words  "immediately  afterwards,"  with  reference  to  a 
certificate,  under  stat.  3  &  4  Vict.  c.  24,  s.  2,  that  an  action  was 
brought  to  try  a  right,  have  been  construed  to  mean  that  there 
should  be  a  reasonable  time  for  granting  the  certificate :  Thompson 
V.  Gibson  (4).  That  in  general,  where  a  contract  or  condition  is 
executory,  to  perform  something,  and  no  time  is  specified,  it  must 
be  construed  as  an  undertaking  to  do  it  in  a  convenient  time  :  Com. 
Dig.  Condition  (G  6).  Penniall  v.  Harborne  (5)  may  be  cited  as 
a  decision  that,  under  a  covenant  like  this,  an  interval  of  six 
weeks  is  not  reasonable ;  but  at  most  that  would  only  entitle  the 
plaintiff  to  a  new  trial  on  the  ground  that  the  verdict  was  against 
evidence. 

(1)  Before  Lord  Denman,   Oh.  J.,  (3)  28  R.  R.  256  (4  B.  &  C.  272). 
Patteeon,  Coleridge  and  Wightman,  J  J.          (4)  8  M.  &  W.  281 . 

(2)  6  Co.  Eep.  1.  (5)  11  Q.  B.  368. 

23— a 
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Doe  d.  (WiaHTMAN,  J. :  The  objection  is  that  there  was  nothing  to  leave 

„.  to  the  jury  in  favour   of   the  defendant,  not   that  there  was  a 

Ulph.       question  for  them  which  they  have  found  against  the  evidence.) 

Crowder  (with  whom  was  Lydekker),  in  support  of  the  rule: 

Granting,  for  the  sake  of  the  argument,  that  the  covenant  is  to 
be  construed  as  a  covenant  to  insure  within  a  reasonable  time  after 
the  execution  of  the  deed,  that  is  after  12th  January,  1847,  the 
[  •207  ]  reasonable  time  *for  doing  such  an  act  is  in  all  cases  very  short. 
And  in  the  present  case  the  defendant,  who  had  obtained  a  decree 
for  specific  performance  of  the  agreement  for  a  lease,  had  full 
knowledge  of  all  that  was  to  be  in  it,  and  might,  if  he  had  so 
pleased,  have  taken  steps  to  insure  the  premises  at  the  instant 
when  the  lease  was  executed.  Instead  of  doing  so  he  leaves  them 
uninsured  for  six  weeks.  The  onus  lay  upon  him  to  show  that 
delay  reasonable,  and  he  gave  no  evidence. 

{Lydekker  was  not  heard.) 

Lord  Dbnman,  Ch.  J.  : 

This  is  a  case  which  we  cannot  decide  with  much  satisfaction  to 
ourselves.  The  lessor  of  the  plaintiff,  no  doubt,  was  in  default 
in  not  executing  the  lease  till  he  was  compelled  to  do  so  by  pro- 
ceedings in  Chancery  after  part  of  the  term  to  which  the  defendant 
was  entitled  had  elapsed.  And  he  now  says  that  the  defendant  has 
forfeited  his  term,  because  he  has  not  kept  the  premises  insured  at 
all  times  during  the  term,  as  he  ought  to  have  done  according 
to  the  lease.  It  is  clear  that  the  defendant  has  not  done  this ;  nor 
has  he  done  so  since  the  actual  execution  of  the  deed ;  for  between 
the  12th  of  January,  on  which  day  the  lease  was  actually  executed, 
and  the  18th  of  February,  the  premises  remained  uninsured.  I 
have  not  formed  a  decided  opinion  whether,  in  construing  this 
covenant,  we  can  import  into  it  anything  about  a  reasonable  time. 
It  is  not,  however,  necessary  to  decide  that ;  for,  supposing  it  to 
be  so,  there  was  no  evidence  to  account  for  the  delay  for  five  weeks 
and  two  days.  There  was  nothing,  therefore,  to  justify  either  the 
Judge  or  jury  in  considering  this  delay  reasonable.  And  the  Judge 
f  ♦208  ]  did  not  leave  anything  to  the  jury,  but  directed  *them  to  find  their 
verdict  for  the  defendant,  subject  to  leave  to  move  to  enter  the 
verdict  for  the  plaintiff;  and  he  asked  the  jury  collaterally  a 
question,  to  which  they  made  an  answer  wholly  unjustified  by  the 
evidence.     The  verdict  must  therefore  be  entered  for  the  plaintiff. 
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Pattbson,  J. :  Dob  d. 

Darlikgtok 
I  cannot  think  that  the  defendant  was  bound  by  this  covenant  to  «• 

Ul*PH, 

keep  the  premises  insured  before  the  lease  was  actually  executed : 
for  till  then  there  was  nothing  to  oblige  him  to  do  so.  I  think,  if 
he  had  insured  the  premises  shortly  after  the  execution,  he  would 
have  complied  with  his  covenant.  In  all  covenants  to  do  an  act  in 
future,  the  covenantor  must  have  some  time  to  perform  it  in.  It  is 
impossible,  for  instance,  for  a  man  to  insure  the  very  next  minute 
after  he  has  entered  into  a  covenant  to  do  so  ;  and,  if  no  time  be 
expressed,  he  must  have  a  reasonable  time  in  which  to  do  it.  But 
in  the  present  case  there  was  so  much  delay  in  performing  the 
covenant,  that  the  onus  lay  upon  the  defendant  to  account  for  it, 
and  give  evidence  that  the  delay  was  reasonable.  This  he  did  not 
do.  He  did  not  give  any  evidence  that  he  was  delayed  by  the  act 
of  the  plaintiff,  or  by  any  difl&culty  in  insuring  the  premises  in  the 
manner  required  by  the  covenant  within  the  time  that  elapsed, 
nor  did  he  in  any  other  way  account  for  the  delay,  which  must, 
therefore,  be  taken  to  be  unreasonable. 

COLBRIDOB,  J. : 

I  also  think  that  the  verdict  should  be  entered  for  the  plaintiff. 
I  am  desirous  of  deciding  no  more  than  the  one  question  which  is 
necessary  for  the  determination  of  the  case ;  and  therefore  I  shall 
abstain  from  expressing  any  opinion  upon  the  questions  *as  to  the  [  *209  ] 
manner  in  which  the  deed  is  to  be  construed.  I  deal  with  this  case 
as  if  the  lease  had  borne  date  as  well  as  been  executed  on  the  12th 
of  January,  and  as  if  the  covenant  had  in  express  terms  been  that 
the  lessee  should,  within  a  reasonable  time  after  the  execution  of 
the  lease,  insure  the  premises.  Then  the  evidence  showed  that  the 
premises  were  not  insured  until  the  18th  of  February.  Prima  facie 
that  was  an  anreasonable  delay ;  and  it  lay  upon  the  defendant  to 
account  for  it.  He  did  not  do  so :  and,  there  being  no  evidence 
to  show  that  the  delay  was  reasonable,  the  jury  should  have  been 
directed  to  find  for  the  plaintiff:  and  the  verdict  must  now  be 
entered  for  him  accordingly. 

WiGHTMAN,  J. : 

I  did  not  in  this  case  leave  the  general  question  to  the  jury,  but 
took  their  opinion  upon  two  points,  in  case  the  Court  should  be  of 
opinion  that  those  questions  were  material  questions  of  fact  for 
them.    From  the  course  the  cause  took  at  Nisi  Frius,  it  was  evident 
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DoBcL       that  it  could  not  be  decided  there ;  and  I  thought  it  better  to  direct 
I,,  a  verdict  for  the  one  party  (it  was  of  little  consequence  which),  and 

Ulph.  gjyg  ^Yie  other  leave  to  move  to  enter  a  verdict  for  him.  Mr. 
Crou'der,  therefore,  was  fully  entitled  to  argue  this  case  exactly  as 
if  I  had  directed  a  verdict  for  his  client,  and  he  had  been  showing 
cause  why  he  should  keep  the  verdict  notwithstanding  the  finding 
of  the  jury  in  answer  to  the  questions  put  to  them.  I  was,  indeed, 
inclined  at  the  time,  considering  how  strictly  the  covenant  to  insure 
has  always  been  construed  by  the  Courts,  to  think  that  the  verdict 
should  be  for  the  plaintiff;  and,  since  the  argument,  that  opinion 
has  been  greatly  strengthened.     The   question    was,   whether   a 

[  ♦210  ]  person  entering  *iuto  a  covenant  on  such  terms  as  appeared  here 
was  entitled  to  a  reasonable  time  within  which  to  perform  it;  and, 
if  so,  whether  the  defendant  had  performed  his  covenant  within 
a  reasonable  time.  We  must,  in  considering  this,  look  at  the 
particular  circumstances.  The  defendant  was  in  possession  of  the 
premises  under  an  agreement  for  a  lease,  and  was  taking  steps  in 
equity  to  compel  the  execution  of  the  lease.  He  knew  all  the  terms 
that  were  to  be  in  the  lease  ;  and  he  could,  before  it  was  executed, 
have  made  application  to  the  lessor  of  the  plaintiff,  and  ascertained 
the  value,  and  done  everything  else  that  was  necessary  before 
insuring ;  so  that  he  might,  as  was  suggested  in  the  argument,  have 
insured  the  premises  before,  or  contemporaneously  with,  the 
execution  of  the  lease,  so  as  to  fulfil  the  covenant  to  keep  the 
premises  insured  at  all  times  after  the  execution  of  the  lease.  It 
seems  to  me,  therefore,  that,  supposing  that  any  time  was  requisite 
for  performing  this  covenant,  which  must  mean  a  reasonable  time, 
the  time  actually  taken  would  not  be  reasonable ;  and  that  there 
was  really  no  question  to  be  left  to  the  jury  :  and  the  verdict  for 
the  defendant  cannot  be  sustained. 

Rule  absolute^  to  enter  verdict  for  plaintiff. 


18^7.  LINFORD   V.   FITZROY(l). 

^'or»  19. 
jg^g  (13  Q.  B.  240—247 ;  S.  0.  18  L.  J.  M.  C.  108;  13  Jur.  303.) 

Feb,  8.  In  an  action  against  a  justice  for  refusing  to  take  bail  on  a  charge  of 

misdemeanour : 

L  240  J  Held,  that  defendant's  duty  in  this  respect  was  not  merely  ministerial, 

and,  thei*efore,  that  the  action  was  not  sustainable  without  proof  of  malice 

Casb.     The  declaration  charged  that  defendant,  before  the  com- 
mitting of  the  grievances  &c.,  was  a  justice  of  the  peace  for  the 
(1)  See  61  &  62  Vict.  c.  7.— A.  C. 
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county  of  Norfolk ;  and  that  plaintiff  was,  on  &c.,  committed  by  lihfobd 
defendant,  so  being  such  justice,  upon  a  charge  of  having  assaulted  fitzbot. 
a  constable  in  the  execution  of  his  duty.  That  plaintiff,  after  his 
committal,  to  wit  on  16th  February,  1846,  and  on  divers  other  days 
&c.,  by  means  of  one  Martha  Biches,  applied  to  defendant,  so  being 
such  justice  &c.,  and  offered  to  defendant,  so  being  such  justice, 
security  of  good  and  sufficient  persons,  to  wit  &c.,  then  being  two 
sufficient  bondsmen  in  that  behalf  and  then  being  sufficient 
persons  to  be  bound  and  to  be  bail,  and  to  enter  into  sufficient 
bonds  and  recognizances  in  that  behalf,  and  then  being  ready  and 
willing,  before  defendant,  so  being  such  justice  &c.,  to  offer,  and 
who  did  offer,  themselves,  in  the  presence  of  defendant,  so  being 
such  justice,  to  be  bound  for  and  to  become  bail  for,  and  to  enter 
into  their  sufficient  bonds  and  recognizances  for,  the  appearance 
of  the  plaintiff  to  take  his  trial  on  the  charge  aforesaid.  That, 
although  it  was  the  duty  of  defendant,  so  being  such  justice  &c., 
to  have  accepted  and  taken  such  security,  and  to  have  liberated 
the  plaintiff,  nevertheless  defendant,  so  being  such  justice  &c.,  not 
regarding  his  duty  &c.  but  contriving  &c.,  absolutely,  unlawfully 
and  maliciously,  and  without  reasonable  or  probable  *cause  or  [  ♦241  ] 
ground  whatsoever,  refused  to  take  or  accept  the  security  so  offered 
as  aforesaid,  or  any  other  security  whatsoever,  for  the  appearance 
of  plaintiff  to  take  his  trial  on  the  charge  aforesaid,  and  refused  to 
liberate  plaintiff.    Whereby  &c. 

Pleas.  1.  Not  guilty  (**  by  statute  ")•  Issue  thereon.  2.  Tender 
of  5Z.  as  amends.  Beplication:  that  the  amends  tendered  were 
insufficient.    Issue  thereon. 

On  the  trial,  before  Alderson,  B.,  at  the  Norfolk  Summer  Assizes, 
1846,  it  appeared  that  the  defendant,  when  asked,  at  the  time  of 
the  plaintiff's  committal,  whether  he  would  take  bail,  declared 
absolutely  that  he  would  not ;  and  that,  some  days  after  the  com- 
mittal, when  bail  was  actually  tendered,  he  refused  to  take  it,  and 
did  not  assign  any  reason  for  his  refusal.  The  jury  found  that 
sufficient  bail  had  been  tendered,  but  that  defendant  did  not  act 
maliciously  in  his  refusal  to  take  it.  The  learned  Judge  directed 
the  verdict  to  be  entered  for  the  plaintiff  on  the  first  issue ;  on  the 
second  issue  the  verdict  was  found  for  the  defendant. 

0*Malley,  on  behalf  of  the  plaintiff,  in  Michaelmas  Term,  1846, 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  learned 
Judge  had  misdirected  the  jury  on  the  second  issue  with  respect  to 
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LiKFOBD      the  measure  of  damages.      The  argument  on  this  point  is  not 
FiTzsoT.     reported,  as  the  judgment  of  the  Coubt  was  that  the  first  count 
was  not  sustainable  without  proof  of  malice. 
In  Michaelmas  Term  (November  19th),  1847  (i), 

Bramwell  and  Fitzpatrick  showed  cause : 
The  first  count  was  not  sustained  without  proof  of  malice:  and, 
[  ♦242  ]  *if  so,  the  question  whether  the  jury  were  misdirected  as  to  the 
measure  of  damages  becomes  immaterial.  The  defendant  had  a 
discretion  to  refuse  bail.  The  principal  statutes  regulating  the 
duty  of  magistrates  in  taking  bail  are  :  Westm.  1  (8  Edw.I.  c.  15), 
commented  on  in  2nd  Inst.  p.  184,  1  Bic.  III.  c.  8, 1  &  2  Phil.  &  M. 
c.  18,  and  7  Geo.  lY.  c.  64.  Some  of  these  statutes  enlarge  and 
others  restrain  the  power  of  magistrates  in  taking  bail ;  but  none 
deprives  them  of  a  discretion  to  refuse  bail  in  cases  of  misdemeanour. 
In  8  Hawk.  P.  C.  p.  208,  B.iii.  c.  15,  s.  54,  7th  ed.,  it  is  said:  "  It 
seems,  that  wherever  justices  of  peace  have  jurisdiction  of  a  crime, 
they  may  bail  the  person  indicted  before  them  of  such  crime,  upon 
such  circumstances  for  which  other  Courts  may  bail  the  person  so 
indicted  before  them."  On  behalf  of  the  plaintiff  reliance  may  be 
placed  on  sect.  18  of  the  same  chapter,  p.  189,  stating  that  the 
offence  of  denying  bail,  where  it  ought  to  be  granted,  "  seems  to 
be  a  misdemeanour,  not  only  by  the  statute,  but  also  by  the 
common  law,  and  punishable  thereby  as  an  offence  against  the 
liberty  of  the  subject,  not  only  by  action  at  the  suit  of  the  party 
wrongfully  imprisoned,  but  also  by  indictment  at  the  suit  of  the 
King.*'  But  this  doctrine,  which  treats  the  denial  of  bail  as  an 
offence,  cannot  apply  to  a  denial  which  results  from  indiscretion  or 
ignorance  and  not  from  malice. 

(CoLERiDGB,  J. :  The  doctrine  in  question  is  broadly  laid  down  in 
Beg.  V.  Badger  (2).) 

It  must  be  taken  with  the  qualification  now  suggested. 

(Coleridge,  J. :  Lord  Hale  in  2  PI.  C.  127,  says  :  "  Begularly  in 

all  offences  either  against  the  common  law  or  Acts  of  Parliament, 

[  *2i3  ]      that  "^are  below  felony,  the  offender  is  bailable,  unless  1.  He  hath 

had  judgment.     2.  Or  that  by  some  particular  or  special  Act  of 

Parliament   bail  is  ousted;"   and   the  word  ** bailable"  in   that 

(l)  Before  Lord  Denman,   Ch.   J.,  (2)  4  Q.  B.  468,  472. 

Coleridge,  Wightman  and  Erie,  JJ. 
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passage  is  construed  by  Sir  W.  Blackstone  in  his  Commentaries,  Linpord 
vol.  iv.  p.  298,  as  signifying  that  the  party  "  ought  to  be  admitted  fitzboy. 
to  bail." 

Lord  Denman,  Ch.  J. :  The  Master  of  the  Crown  OflSce  mentions 
that,  in  a  celebrated  abduction  case,  in  which  the  Cheshire 
magistrates  refused  bail,  this  Court  was  of  opinion  that  they  were 
bound  to  take  bail,  as  the  offence  was  misdemeanour  only.  In 
Marriotts  case  (i)  the  defendant  was  bailed  "  because  the  crime 
was  only  a  great  misdemeanour.") 

(Counsel  then  argued  the  question  of  misdirection.) 

O'Malley,  contra : 

All  the  text  writers  agree  that  at  common  law  bail  ought  to  be 
taken  in  every  case  of  misdemeanour.  In  Reg.  v.  Badger  (2)  it 
appears  from  the  judgment  that  "  neither  of  the  learned  counsel 
who  opposed  the  rule  "  (for  a  criminal  information  against  justices 
for  refusing  bail  on  a  charge  of  misdemeanour)  *'  contended  that  a 
magistrate  can  lawfully  reject  bail  at  his  own  discretion,  or  is  at 
liberty,  when  bail  is  offered,  to  enter  into  an  investigation  as  to  the 
character  or  opinions  of  such  bail,  provided  he  is  satisfied  of  their 
BuflBciency ; "  and  the  course  thus  taken  in  argument  is  sanctioned 
by  the  Court. 

(Lord  Dbnman,  Ch.  J. :  How  do  we  know  that  the  defendant  was 
satisfied  of  their  sufficiency  in  the  present  case  ?) 

The  plaintiff  cannot  show  this ;  but  the  defendant  himself  showed 

it    by    his   refusal    to    take  any    bail :    if   he   rejected  *bail  for       [  '2^*  ] 

insufficiency,  he  was   bound    to   declare   his  reason,  so  that   the 

plaintiff  might  have  the  opportunity  of  providing  better  bail.    It 

may  be   inferred   from   the    dictum  of    Lord  Denman,  Ch.  J.  in 

Prickett  v.  Greatrex  (3)  that  bona  fides  would  be  no  defence  in  this 

case. 

(Lord  Denman, Ch.  J.:  That  was  trespass  for  imprisonment  under 
a  bad  warrant  for  not  finding  sureties  of  the  peace. 

WiOHTMAN,  J.:  In  Muriel  v.  Tracy (4,),  an  action  on  the  case 
against  a  magistrate  for  refusing  bail,  Holt,  Ch.  J.  said  that  the 

(1)  1  Salk.  104.  1029,  1030). 

(2)  4  a  B.  472.  (4)  6  Mod.  169. 

(3)  70  B.   E.   721  (8  Q.  B.  1020, 
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LiMFOBD     magistrate  ''was  to  blame  for  his  ignorance,  but  there"  was  ''no 
FiTziioT.     reason  to  find  him  guilty  upon  "  the  "  evidence.") 

That  was  case  against  the  magistrate  and  others  for  a  con- 
spiracy; and  the  declaration  alleged  that  the  magistrate  refused 
bail "  ex  persuasione  "  of  another  defendant ;  and  it  appears  that 
the  persuasion  alleged  was  not  that  a  bailable  offence  was  not 
bailable,  but  that  a  non-bailable  offence,  a  highway  robbery,  had 
been  committed ;  so  that  the  question  whether  ignorance  would  be 
an  excuse  for  refusing  bail  for  a  bailable  offence  did  not  arise ;  and, 
the  charge  against  the  defendants  being  for  a  conspiracy,  the 
excuse  of  ignorance  was  properly  admitted.  In  the  subsequent 
case  of  lieg.  v.  Traq/  (i)  the  Court  held  that  it  is  "  an  offence  in  a 
justice  of  peace  to  refuse  bail  in  case  of  a  common  misdemeanour. 
And  it  suffices  to  say  in  the  indictment,  that  sufficient  bail  was 
tendered;  without  saying,  that  the  party  knew  them  to  be  suffi- 
cient." The  bail  in  this  case  was  sufficient,  according  to  the  finding 
of  the  jury  ;  the  defendant  had  therefore  a  purely  ministerial  duty 
to  perform,  for  the  breach  of  which  this  action  will  lie  without 
[  *216  ]  malice.  *In  the  precedent  in  2  Chitty  on  Pleading,  p.  683  (2), 
there  is  no  averment  of  malice.  (He  then  argued  the  question  of 
misdirection.) 

Cur,  adv.  vtdt. 

Lord  Dbnman,  Ch.  J.,  in  the  vacation  following  this  Term  (February 
8th),  delivered  the  judgment  of  the  Court  : 

This  was  an  action  on  the  case  against  the  defendant,  a  magis- 
trate of  the  county  of  Norfolk,  for  refusing  to  admit  the  plaintiff  to 
bail.  The  declaration  stated  that  the  plaintiff  was  charged  with 
an  assault  upon  a  constable  in  the  execution  of  his  duty;  that 
sufficient  bail  was  tendered ;  but  the  defendant  absolutely,  unlaw- 
fully and  maliciously,  and  without  reason  or  probable  cause  or 
ground  whatsoever,  refused  to  accept  the  security  offered,  or  any 
other  security  whatsoever.  The  jury  on  the  trial  negatived  malice, 
but  found  a  verdict  for  the  plaintiff.  The  question  therefore  is, 
whether  the  declaration  is  good  without  the  allegation  of  malice ; 
for  the  effect  of  the  finding  is  to  strike  out  that  allegation.  This 
depends  upon  another  question,  whether  the  duty,  the  breach  of 
which  is  charged  in  this  declaration,  was  judicial  or  ministerial. 

The  Statute  of  Westminster  (the  First)  8  Edw.  I.  c.  15,  provides 

(1)  6  Mod.  178,  179.  (2)  7th  ed. 
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tliat,  "  if  any  withhold  prisoners  replevisable,  after  that  they  have  Lihfobd 
offered  sufficient  surety,  he  shall  pay  a  grievous  amerciament  to  fitzrot. 
the  King."  By  the  same  statute  the  offenders  declared  replevisable 
are  defined,  and,  amongst  others,  persons  accused  of  other  tres- 
passes (than  those  specially  mentioned)  "  for  which  one  ought  not 
to  lose  life  nor  member."  Some  doubt  *may  have  existed  in  early  [  •246  ] 
times  whether  this  definition  included  all  misdemeanours,  or  only 
common  misdemeanours,  and,  if  the  latter  only,  what  were 
common;  but  for  many  years  the  received  opinion  and  practice 
has  been,  that  all  persons  accused  of  misdemeanour,  whether 
common  or  otherwise,  are  entitled  to  be  admitted  to  bail.  It  is, 
however,  somewhat  remarkable  that  the  Legislature,  in  a  late  Act 
of  Parliament,  11  &  12  Vict.  c.  42,  s.  28,  has  drawn  a  distinction, 
and  has  given  authority  to  magistrates  to  admit  to  bail,  at  their 
discretion,  persons  accused  of  certain  specified  misdemeanours 
(among  which  is  this  very  one  of  assaulting  a  peace  officer  in  the 
execution  of  his  duty),  but  has  directed  that  in  all  other  cases  of 
misdemeanour  magistrates  shall  admit  to  bail. 

Assuming,  however,  that  this  plaintiff  was  entitled  to  be  admitted 
to  bail,  what  was  the  nature  of  the  magistrate's  duty  who  was 
called  upon  so  to  admit  him  ?  Clearly  that  duty  was,  to  a  great 
extent,  judicial,  namely,  in  respect  of  fixing  the  amount  of  bail,  and 
of  determining  as  to  the  ability  of  the  persons  tendered,  which 
two  requisites  make  up  the  sufficiency.  It  is,  however,  contended 
that,  if  those  requisites  exist,  the  act  of  admitting  to  bail  becomes 
ministerial  only;  that  this  declaration  shows  those  requisites  to 
have  existed  ;  and  that  the  jury  have  so  found ;  consequently,  that 
nothing  remained  for  the  magistrate  to  do,  but  to  admit  to  bail ; 
and  that  his  duty  had  become  ministerial ;  that  he  refused  to 
perform  that  duty  without  reasonable  or  probable  cause,  and  is 
therefore  liable  to  an  action,  even  in  the  absence  of  malice,  just 
as  an  action  will  lie  against  a  sheriff  for  refusing  to  take  bail,  or 
grant  replevin,  or  against  a  magistrate  for  refusing  to  take 
examinations  *under  the  Statute  of  Hue  and  Cry  (i) :  Greeji  and  The  [  •247  ] 
Hundred  of  Bucclechurches  case  (2)  (where,  however,  the  point  was 
not  actually  determined).  In  Eeg.  v.  Tracy  (3)  it  was  said  by  the 
Court  that  '*  It  is  an  offence  in  a  justice  of  peace  to  refuse  bail  in 
case  of  a  common  misdemeanour.  And  it  suffices  to  say  in  the 
indictment,  that  sufficient  bail  was  tendered ;  without  saying  that 

(1)  27Eliz.  c.  13.  (3)  6  Mod.  179. 

(2)  1  Leon.  323. 


864  1849.     Q.  B.     18  Q.  B.  247.  [r.b. 

LiNFOpp      the  party  knew  them  to  be  sufficient ; "  and  upon  that  authority 
FiTZROT.      principally  it  is  that  the  plaintiff  contends  that  this  declaration 
shows  that  the  defendant's  judicial  duty  was  satisfied  and  at  an 
end,  and  his  ministerial  duty  only  remained  to  be  exercised. 

We  have  had  much  doubt  and  difficulty  in  coming  to  a  con- 
clusion upon  this  point.  But,  upon  the  fullest  consideration,  we 
are  of  opinion  that  the  duty  of  the  magistrate  in  respect  to  admitting 
to  bail  cannot  be  thus  split  and  divided ;  that  it  is  essentially 
a  judicial  duty,  involving  inquiries  on  which  discretion  must  be 
exercised,  and,  in  some  cases  of  misdemeanour,  discretion  under 
circumstances  of  much  nicety ;  and  that  we  cannot  lay  down  a  rule 
which  is  to  depend  upon  the  peculiar  facts  on  each  case.  The 
broad  line  of  distinction  is  this:  that,  unless  the  duty  of  the 
magistrate  is  simply  and  purely  ministerial,  he  cannot  be  made 
liable  to  an  action  for  a  mistake  in  doing  or  omitting  to  do 
anything  in  execution  of  that  duty,  unless  he  can  be  fixed  with 
malice,  which  in  this  case  has  been  negatived,  by  the  jury. 

Ride  discharged. 


1848.  ALCOCK    V.   KOYAL    EXCHANGE    ASSURANCE 

^'lalo/'  COMPANY.' 

^an^.  (13  Q.  B.  292—308;  8.  C.  18  L.  J.  a  B.  121  ;  13  Jur.  445.) 

[  292  ]  On  an  issue,  between  the  owner  of  a  ship  and  the  insurer,  whether  the 

ship  had  been  totally  lost,  it  appeared  that  she  had  gone  on  shore,  and, 
when  on  shore,  had  been  sold  by  the  captain  to  a  party  who  succeeded  in 
getting  her  off.  The  defendant's  case  being  that,  if  a  good  judgment  had 
been  exercised,  total  loss  might  have  been  avoided :  Held,  that  he  might 
give  evidence  that  the  captain,  within  a  short  time  before  the  vessel  sailed, 
was  Addicted  to  drunkenness. 

On  a  commission  to  examine  witnesses,  a  witness,  after  giving  oral  evi- 
dence, put  in  a  document  which  he  called  a  **  legalised  copy"  of  a 
deposition  which  he  stated  himself  to  have  made  eighteen  months  earlier 
before  the  British  consul  at  the  foreign  port  near  which  the  loss  occurred, 
and  which  document  purported  to  contain  evidence  of  his  opinion  as  to  the 
circumstances  of  the  vessel  at  the  time  of  the  loss ;  and  the  witness  stated 
that  he  now  confirmed  such  deposition,  and  that  any  discrepancy  between 
that  and  his  present  testimony  must  be  attributed  to  the  lapse  of  time : 
Held,  that  the  document  was  not  admissible  in  evidence. 

Debt  on  a  policy  of  insurance,  upon  ship,  at  and  from  Alexandria 
to  Trieste.  Averment,  that  the  ship  sailed  from  Alexandria,  and, 
while  on  her  voyage,  and  during  the  continuance  of  the  risk,  by 
the  perils  and  dangers  of  the  seas  and  by  strong  and  irresistible 
currents,  and   by  the   force   &c.,  of   the  winds  and  waves,  was 
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stranded,  bulged  and  wholly  lost  to  plaintiff,  and  never  arrived  at 
Trieste. 

The  defendants,  as  to  460{.,  parcel  &c.,  '^  so  far  as  the  same 
became  payable  by  reason  of  the  causes  of  action  in  the  declaration 
mentioned,  except  the  total  loss  of  the  said  ship,"  paid  460Z.  into 
Court;  which  the  plaintiff  accepted.  And,  as  to  the  residue  of  the 
causes  of  action,  they  pleaded  that  the  ship  was  not  by  the  perils 
and  dangers  of  the  seas,  or  by  strong  and  irresistible  currents,  or 
by  the  force  &c.,  of  the  winds  and  waves,  lost,  in  manner  and 
form  &c.     Conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  London  sittings 
after  Hilary  Term,  1848,  it  appeared  that  the  ship,  the  William 
Thompson,  sailed  from  Alexandria  for  Trieste  on  the  night  of 
81st  July,  1848.  She  was  then  of  the  value  of  about  2,200/.  On 
the  night  of  the  1st  August,  she  went  ashore  about  seventy  miles 
to  the  west  of  Alexandria.  The  captain  went  back  to  Alexandria 
on  the  8rd  of  August,  and  returned  on  the  next  day  to  the  vessel, 
which  then  had  got  imbedded  higher  on  the  beach.  The  Pasha  of 
Egypt,  to  whom  part  of  the  cargo  belonged,  sent  some  steam  vessels 
for  the  purpose  of  assisting  in  the  attempt  to  get  her  off :  and  her 
top  rigging  was  taken  down  in  order  to  relieve  her.  On  11th  August, 
the  vessel  still  remaining  imbedded,  the  captain  went  again  to 
Alexandria,  and  communicated  with  the  British  consul,  who  sent 
down  two  ship-captains :  and  they  gave  as  their  opinion  that  it 
was  more  advisable  to  sell  the  vessel  than  to  attempt  to  get  her  off 
and  repair  her.  A  similar  opinion  was  given  by  a  ship  builder  of 
Alexandria  named  Scotto.  The  captain  took  out  the  masts  and 
rigging:  and,  on  the  17th  of  August,  the  hull  of  the  vessel  was 
sold  to  some  Greeks  for  405  dollars,  and  by  them  to  Scotto  for 
490  dollars.  He  afterwards,  and  after  she  had  been  on  shore  forty 
days,  got  her  off  and  repaired  her ;  and  she  performed  a  voyage 
from  Alexandria  to  Leghorn,  after  which  Scotto  sold  her  at  Leghorn. 
It  appeared  that  Scotto  had  expended  550  dollars  in  getting  her  off, 
and  200  dollars  in  repairing  her  hull ;  that  he  expended  7,000  dollars 
in  rerigging  and  refitting  her ;  and  that  he  obtained  6,600  dollars 
for  her  at  Leghorn. 

Evidence  was  given,  on  the  part  of  the  plaintiff,  to  show  that  it 
was  not  worth  while  to  get  the  vessel  off.  Among  other  witnesses, 
the  captain  was  examined  vivd  H'oce.  On  cross-examination,  he 
was  asked  whether  he  had  not  been  drunk  on  board  the  vessel,  and 
whether  he  had  not  been  given  to  drunken  habits  at  Alexandria 
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before  the  vessel  sailed.  He  answered  that  he  was  not  worse  than 
other  people. 

Further,  on  a  commission  to  examine  witnesses  at  Alexandria, 
Scotto  was  (besides  other  persons)  examined  for  the  plaintiff.  At 
the  close  of  his  evidence,  taken  2^th  June,  1846,  the  following 
question  and  answer  occurred. 

Q.  "  Do  you  know  of  any  other  matter  or  thing,  or  have  you 
heard  or  can  you  say  any  thing,  touching  the  matters  in  question 
in  this  cause,  that  may  tend  to  tHe  benefit  and  advantage  of  the 
said  plaintiff,  besides  what  you  have  been  interrogated  unto  ?  If 
yea,  declare  the  same  fully  and  at  large,  as  if  you  had  been 
particularly  interrogated  thereto." 

A.  "To  the  last  interrogatory,  this  deponent  saith :  I  have 
nothing  further  to  say.  I  hand  you  a  legalized  copy  of  a  deposi- 
tion, (D),  which  I  made  at  the  English  Consulate,  and  which  I  now 
confirm.  Any  discrepancies  that  there  may  be  between  this  docu- 
ment and  my  present  deposition  must  be  attributed  to  the  length  of 
time  that  has  elapsed  since  this  occurrence."  The  document  (D) 
purported  to  be  "Extracted  from  the  original  existing  in  the 
British  Consulate  Office  at  Alexandria  in  Egypt :  "  and  the  contents 
were  a  declaration  and  certificate  as  to  the  opinion  of  Scotto  upon 
the  circumstances  in  which  the  vessel  was  placed,  and  as  to  his 
own  conduct  and  proceedings.  It  was  dated  5th  November,  1844 ; 
and  the  copy  contained  his  name,  as  signed,  at  the  end. 

Counsel  for  the  defendant  objected  to  the  admission  of  the 
answer,  or  the  document :  and  the  Lord  Chief  Justice  rejected  both. 

Evidence  was  called  by  the  defendants,  for  the  purpose  of  showing 
that  the  condition  of  the  ship  was  such  that,  with  prudent  conduct 
on  the  part  of  the  captain,  she  might  have  been  saved  for  the  owners 
at  an  expense  which  it  would  have  been  worth  while  to  incur.  It 
was  proved  also  that  the  captain  had  refused  offers  of  assistance. 
One  of  the  witnesses  for  the  defendants  was  asked  whether,  before 
the  captain  of  the  Williavi  Thompson  sailed  from  Alexandria,  the 
witness  had  seen  him  at  Alexandria  drunk.  The  question  was 
objected  to  :  and  the  Lord  Chief  Justice  directed  that  the  witness 
should  be  asked  whether  he  could  form  a  judgment,  from  what  he 
saw,  of  the  captain's  habits  in  respect  of  drunkenness.  This  ques- 
tion, which  was  also  objected  to,  having  been  put,  the  witness 
answered  that  he  had  often  seen  the  captain  drunk  at  Alexandria, 
before  the  vessel  left  that  place  on  81st  July. 

The  Lord  Chief  Justice  left  to  the  jury,  whether,  under  the 
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circumstances,  the  ship  could  or  could  not  in  fact  have  been  got  off 
without  an  expense  which  it  would  not  have  been  prudent  to  incur. 
Verdict  for  defendants. 

In  Hilary  Term,  1848,  Watson  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  the  improper  rejection  and  admission  of 
evidence,  and  also  on  the  ground  that  the  verdict  was  against  the 
evidence  (i). 

In  last  Michaelmas  Term  (2), 

Sir  F.  I'hesiger,  Sir  J.  Bayley  and  BoriM  showed  cause : 

First:  the  evidence  respecting  tbe  habits  of  the  *captain  was 
properly  admitted.  On  the  other  side,  reliance  will  be  placed  on 
Attomey-Oeneral  v.  Hitchcock  (3),  where  a  witness  for  the  Crown  on 
an  Excise  prosecution,  being  asked,  on  cross-examination,  whether 
he  had  not  said  that  the  officers  of  the  Grown  had  offered  him  a 
bribe,  answered  in  the  negative ;  and  the  Court  of  Exchequer  held 
that  the  defendant  could  not  call  evidence  to  show  that  he  had  so 
said.     That  case  went  to  the  utmost  extent  of  strictness. 
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(LoBD  Denman,  Ch.  J.:  We  think  the  decision  was  perfectly 
right.) 

But  there  the  question  was  only  as  to  contradicting  the  witness  on 
a  collateral  matter :  here  the  evidence  is  offered  for  the  purpose  of 
showing  that  the  judgment  actually  exercised  by  the  captain  in 
abandoning  the  ship  was  that  of  a  person  (an  agent  for  the  assured) 
upon  whose  judgment  no  reliance  could  be  placed.  [They  cited 
Doyle  V.  Dallas  (4) ;  Gardner  v.  Salvador  (5) ;  and  1  Phill.  Evid. 
189,  part  1,  c.  7,  s.  1,  9th  ed.] 

Secondly:  the  answer  by  Scotto  to  the  last  interrogatory  was 
properly  rejected.  The  interrogatory  itself  is  objectionable ;  a 
witness,  giving  evidence  for  a  plaintiff  vivd  voce,  could  not  be 
asked  generally  what  he  knew  for  the  plaintiff's  benefit;  nor 
whether  he  had  always  made  the  same  statement.  And,  after 
the  witness  had  answered  that  he  had  nothing  further  to  say, 
what  followed  was  not  in  answer  to  any  question  put,  so  that 
no  cross  interrogatory  could  have  been  framed  in  anticipation. 

(1)  He  moved  also  on  the  ground  of     ridge,  Wightman  and  Erie,  J  J. 
misdirection ;    but  on  this  point  no         (3)  74  R  B.  592  (I  Ex.  91). 

rule  was  granted.  (4)  42  E.  R  758  (1  Moo.  &  Bob.  48). 

(2)  November  13th  and  14th,  1848.  (5)  42  B.  R  767  (1  Moo.  &Bob.  116). 
Before  Lord  Denman,  Ch.  J.,  Cole- 
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The  deposition  itself  is  not  evidence  :  much  less  is  a  copy  :  Burton 
V.  Plamvier  (i).  If  it  be  said  that  the  deposition  was  used  only 
to  refresh  the  witness's  memory,  and  that  he  is  to  be  understood 
as  repeating  what  he  there  said,  the  answer  is  that,  for  this 
purpose,  the  original  should  have  been  put  in ;  whereas  it  does 
not  appear  that  what  was  handed  in  *was  even  an  accurate  copy. 
Nor  is  it  even  shown  that  the  witness  ever  saw  the  original.  The 
meaning  of  the  phrase  "  legalized  copy  "  does  not  appear.  And 
the  document  was  not  used  merely  to  refresh  the  witness's 
memory :  on  the  contrary,  he  intimates  that  its  contents  must 
be  more  accurate  than  what  he  now  remembers.  He  says  that 
he  confirms  something :  if  that  is  the  deposition,  he  is  attempting 
to  confirm  what  is  not  before  him  :  if  it  is  the  copy,  the  deposition 
itself  is  not  confirmed.  (The  case  was  also  argued  on  the  question 
whether  or  not  the  verdict  was  against  the  evidence.) 

Watsofif  Bramxvell  and  HiLgh  Hill,  contra  : 

First,  the  evidence  of  intemperance  at  a  time  before  the  loss 
ought  not  to  have  been  admitted.  The  rule  as  to  contradicting 
answers  given  by  a  witness  on  cross-examination  is  stated  thus 
in  Attorney -Oeneral  v.  Hitchcock  (2)  by  Pollock,  C.  B.  "  The  test, 
whether  the  matter  is  collateral  or  not,  is  this :  if  the  answer 
of  a  witness  is  a  matter  which  you  would  be  allowed  on  your 
part  to  prove  in  evidence — if  it  have  such  a  connection  with  the 
issue,  that  you  would  be  allowed  to  give  it  in  evidence — then 
it  is  a  matter  on  which  you  may  contradict  him.  Or  "  (as  it 
had  been  put  by  Alderson,  B.),  "  if  you  ask  a  witness  whether 
he  has  not  said  so  and  so,  and  the  matter  he  is  supposed  to 
have  said  would,  if  he  had  said  it,  contradict  any  other  part  of 
his  testimony,  then  you  may  call  another  witness  to  prove  that 
he  had  said  so,  in  order  that  the  jury  may  believe  the  account 
of  the  transaction  which  he  gave  to  that  other  *witness  to  be  the 
truth,  and  that  the  statement  he  makes  on  oath  in  the  witness-box 
is  not  true."  The  evidence  here  was  not  material  in  contradiction 
according  to  these  tests.  The  captain's  ability  to  form  a  judgment 
at  the  time  when  the  ship  was  relinquished  (supposing  that 
the  evidence  bore  upon  that  point)  was  not  a  matter  in  issue, 
though  it  might  have  been  made  so  by  tendering  issue  on  the 
sea-worthiness. 


(1)  41  B.  E.  450  (2  Ad.  &  El.  341, 
343,  344). 


(2)  74  B.  B.  599  (1  Ex.  99).    See 
Melhuhh  V.  CoUicr,  16  Q.  B.  878, 
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{Sir  F,  Thesiger  referred  to  the  power  reserved  to  the  Boyal 
Exchange  Assurance  Company  by  stat.  11  Geo.  I.  c.  80,  s.  48,  to 
plead  generally.) 

The  payment  into  Court  admits  all  that  the  plaintiff  might  have 
been  obliged  to  prove  under  the  general  issue.  It  is  argued  on 
the  other  side  that  the  master's  ability  to  form  a  judgment  was 
essential,  because  the  question  was  whether  there  had  been  a 
total  or  a  partial  loss.  The  question,  what  is  total  loss,  varies 
with  the  subject-matter  of  litigation.  The  test  is  not  the  same, 
where  the  dispute  is  whether  the  ship  still  continued  such  a 
chattel  as  might  be  sold  by  that  name :  Bair  v.  Oibson  (i) ;  or 
whether  she  was  in  such  a  condition  that  the  master  might 
lionestly  sell  her  for  the  benefit  of  those  concerned :  Hunter  v. 
Parker  (2),  Abbot  on  Shipping,  p.  7,  part  1,  c.  1,  s.  2,  8th  ed. ;  as 
it  is  where  the  litigation  turns  upon  the  right  of  abandonment. 
In  the  latter  case  the  question  is,  strictly,  what  a  prudent  owner 
would  do  under  the  circumstances,  if  uninsured :  Benson  v. 
Chapman  (a),  *  Young  v.  Turing  (4).  That  turns  upon  an  estimate 
of  the  sum  it  would  cost  to  get  the  ship  off,  the  expense  of  repairs, 
the  value  of  the  ship  as  she  lies,  and  her  probable  value  when 
repaired :  and  it  is  to  be  ascertained  by  the  evidence  of  surveyors 
how  these  facts  really  were :  what  might  be  the  captain's  know- 
ledge or  judgment  upon  them  is  not  material  if  the  facts  lead  to  a 
certain  conclusion ;  the  captain  may  have  been  drunken,  debauched 
or  insane,  or  he  may  even  have  been  corrupt,  but  the  conclusion 
will  still  remain  the  same. 

(WiOHTHAN,  J. :  Surely  it  is  a  material  question  whether  or  not 
there  was  a  person  on  board  capable  of  exercising  the  judgment 
required  on  these  facts.) 

That  could  be  no  ground  of  decision.  Lord  Denman,  Ch.  J.  himself 
said  to  the  jury  in  this  case  that,  if  the  captain  did  a  wise  thing 
in  giving  up  the    ship,   whether  for    right    reasons  or    not,   the 


(1)  49  E.  B.  650  (3  M.  &  W.  390). 

(2)  66  B.  R  723  (7  M.  &  W.  322). 

(3)  6  Man.  &  G.  792.  Judgment  of 
C.  B.  reversed  on  error  in  Ex.  Ch., 
Chapman  v.  BaisoUj  5  C.  B.  330; 
judgment  of  Ex.  Ch.  affirmed  in  Dom. 
l*roc.,  Benson  v.  Chapman,  2  H.  L.  C. 
696;  8.  C.  8  C.  B.  950.  The  test, 
however,  suggested  in  the  C.  B.  was 

B.a. — VOL.  LXXVIII. 


adhered  to  in  the  other  Courts. 

(4)  58  R.  B.  477  (2  Man.  &  G.  693, 
600).  Watson  also  referred  to  the 
summing  up  of  Erle,  J.,  in  Phillips 
V.  Nairne,  72  R.  B.  610  (4  C.  B.  343). 
See  ahjo  Manning  v.  Irviugy  1  C.  B. 
168;  affirmed  in  Ex.  Ch.,  Irving  v. 
Manning,  2  C.  B.  784.  [See  69  B.  B. 
614.] 
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underwriters  were  liable.  Lord  Tbnterden's  summing  up  in  Doyle 
V.  Dallas  (i)  does  not  really  go  farther  than  this.  The  fallacy  on  the 
other  side  lies  in  requiring  that  the  master,  if  he  took  a  right 
course,  should  have  found  out  that  course  by  the  operation  of  a 
sound  judgment.  His  ability  to  judge  is  no  ingredient  in  the 
decision.  It  is  never  put  to  the  jury  in  cases  of  this  kind.  A 
more  than  common  ability  in  the  master  is  never  made  a  topic 
for  the  plaintiflf.  In  Gardner  v.  Salvador  (2)  Baylby,  B.  said  : 
'*  The  question  in  this  case  is,  whether  you  are  satisfied  that 
there  has  been  a  total  loss  by  perils  of  the  sea.  I  know  of  no 
such  head  of  insurance  law  as  loss  by  *sale.  If  the  situation 
of  the  ship  be  such,  that  by  no  means  within  the  master's  reach 
it  can  be  treated  so  as  to  retain  the  character  of  a  ship,  then 
it  is  a  total  loss.  If  the  captain,  by  means  within  his  reach,  can 
make  an  experiment  to  save  it  with  a  fair  hope  of  restoring  it  to 
the  character  of  a  ship,  he  cannot  by  selling  it  turn  it  into  a  total 
loss."  **  Bona  fides  in  the  captain  will  not  decide  the  question  ; 
for  if  he  sells  erroneously  what  is  entitled  to  the  character  of  a 
ship,  though  he  thinks  it  a  wreck,  it  will  not  do." 

(Erle,  J. :  The  master's  opinion  is  not  the  prohandum;  it  may  be 
one  of  the  probantia,) 


It  is  clearly  laid  down  in  Dixon  v.  Sadler  (3)  that  if  a  faulty  exercise 
of  discretion  by  the  master  or  crew  causes  loss,  the  assured  is  not 
responsible,  nor  the  underwriters  discharged.     *     *     * 
[  ao4  ]  Then,  as  to  the  evidence  rejected :  it  is  sufficient  that  the  witness 

produces  a  paper  containing  a  statement  which  he  declares  to  be 
the  truth,  and  desires  that  it  may  form  part  of  his  evidence.  If 
it  was  not  sufficiently  authenticated,  the  objection  should  have 
been  taken  by  the  Commissioners;  the  witness  might  then  have 
gone  over  the  written  statement,  and  repeated  it  verhaiim, 

(WiGHTMAN,  J. :  Would  the  copy  have  been  such  as  he  could 
properly  refresh  his  memory  by  ? 


Erle,  J. :  It  does  not  appear  when  or  under  what  circumstances 
the  copy  was  made.) 

(1)  42  E.  E.  758  (I  Moo.  &  Eob.  48).  414,     416) ;     affirmed    in    Ex.    Ch., 

(2)  42  E.   E.  767  (1  Moo.  &  Eob.  Sadler  v.  Dixon,  52  E.  E.  784  (8  M.  & 
116).  W.  895). 

(3)  52  E.  B.  774  (5  M.  &  W.  405, 


VOL.  Lxxviii.]     1849.     Q.  B.     13  Q.  B.  804—306. 


871 


Ifc  is  asked,  which  the  witness  confirms,  the  deposition  or  the 
copy.  He  clearly  confirms  the  copy  of  the  deposition.  The  word 
**  legalized,''  it  is  argued,  is  unmeaning :  but  it  is  also  unnecessary; 
it  is  sufficient  that  the  witness  attests  the  document  to  be  a  copy. 
It  would  be  hard  that  this  objection,  which  is  of  a  strictness 
probably  not  anticipated  by  the  Commissioners  at  Alexandria, 
should  prevail  at  a  late  period  of  the  cause. 

(Coleridge,  J. :   You  might  have  applied  to  have  the  answer 
struck  out.) 

Cur.  adv.  vult. 
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Lord  Denman,  Ch.  J.,  in  this  Term  (January  29th),  delivered  the       [  30.5  ] 
judgment  of  the  Court: 

A  rule  nisi  for  a  new  trial  in  this  case,  in  which  the  verdict 
passed  for  the  defendants,  was  obtained  for  the  improper  rejection 
of  evidence,  and  the  improper  admission  of  evidence.  The  case 
was  argued  before  us  at  great  length ;  and  we  have  given  it  full 
consideration. 

The  evidence  rejected  was  a  written  document  to  which  one 
Scotto  referred  in  the  course  of  his  deposition  as  the  "legalized 
copy  "  of  some  statement  that  he  had  made  in  a  former  proceeding, 
**  and  which,"  said  he,  **  I  now  confirm.*'  We  need  not  advert  to 
any  other  points  of  objection  that  were  stated  to  this  mode  of 
swearing  by  reference,  because  the  preliminary  one,  to  a  copy, 
though  stated  to  be  legalized,  but  neither  officially  authenticated, 
nor  examined,  nor  in  any  manner  described  or  even  identified, 
appears  to  us  all  conclusive  against  its  admission. 

The  evidence  said  to  be  improperly  admitted  was  that  which  was 
offered  to  prove  that  the  captain,  whose  abandonment  of  the  vessel 
constituted  the  plaintiff's  claim  on  the  underwriters  for  a  total  loss, 
was  habitually  a  drunkard.  Questions  on  the  subject  in  the  cross- 
examination  of  the  captain  himself,  who  was  a  witness  for  the 
plaintiff,  were  not  objected  to  by  the  plaintiff's  counsel,  who,  on 
the  argument,  treated  them  as  attacks  upon  his  credit,  but  argued 
that  the  defendants  were  bound  by  the  answers  given  by  him,  as  in 
Attorfiey-Genercd  v.  Hitchcock  (i) ,  so  that  they  were  not  at  liberty 
to  contradict  the  witness  himself  on  that  subject  *by  adverse  [  "soe  ] 
witnesses.  The  plaintiff's  learned  counsel  urged  that  unfitness  in 
the  captain  for  the  discharge  of  his  duty  might  have  been  pleaded 
(1)  74K.B.  692(1  Ex.91). 
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in  answer  to  the  action  as  unseaworthiness,  and  that  without  such 
plea  the  inquiry  could  not  be  permitted.  On  the  defendant's  part, 
Attorney-General  v.  Hitchcock  (i)  was  not  questioned  ;  but  it  was 
urged  that  unfitness  to  navigate  and  command  the  vessel  was  not 
on  this  trial  imputed  to  the  captain,  but  only  a  fact  offered  to  be 
proved,  the  existence  of  which  would  show  that  the  judgment 
which  he  was  bound  to  exercise  as  to  the  propriety  of  abandoning 
the  vessel  was  likely  to  be  obscured  and  to  fail  for  his  guidance 
in  that  critical  moment;  and,  though  the  opinion  of  the  jury 
could  not  be  concluded  by  that  formed  by  any  captain,  but  would 
depend  on  the  actual  state  of  things,  yet  it  might  fairly  be 
influenced  by  the  conduct  of  the  person  performing  an  important 
duty  in  those  circumstances.  If  the  abandonment  was  dictated 
by  an  intelligent  and  impartial  mind,  it  gave  the  actual  result 
of  that  which  is  considered  as  the  test  of  its  propriety,  What 
would  a  prudent  owner  have  done  under  the  circumstances,  if 
uninsured  ? 

From  these  considerations  it  seemed  to  follow  that  the  defen- 
dants might  be  at  liberty  to  prove  that  the  judgment  actually 
exercised  was  entitled  to  no  respect  from  the  jury,  whether  from  an 
obvious  interest,  or  from  a  morbid  state  of  mind  such  as  is  often 
superinduced  by  habits  of  intoxication.  The  learned  counsel  were 
driven  to  admit  that,  if  it  were  proper  to  exclude  this  evidence,  we 
must  also  exclude  proof  of  insanity  in  the  captain,  or  that  he  had 
been  bribed  to  abandon,  the  ^actual  position  of  the  ship  being 
independent  of  either.  And  it  would  follow  that  similar  evidence 
could  not  be  admitted  to  show  that  the  surveyors  employed  were 
incompetent  persons.  But  the  opinion  formed  by  them,  as  well  as 
that  formed  by  the  captain,  must  have  some  weight,  if  unim- 
peached :  and,  whether  impeached  or  not,  the  state  in  which  the 
ship  was  when  abandoned  would  have  equally  required  to  be  proved 
to  the  satisfaction  of  the  jury. 

No  authority  was  cited  on  this  precise  point ;  but  reference  was 
made  to  the  first  chapter  of  Abbott  on  Shipping  (2),  on  the  duties 
of  the  master.  In  that  chapter,  which  treats  of  sales  by  the 
master,  and  of  abandonment,  several  cases  are  set  forth :  that  of 
the  Fanny  and  Elmira  (8)  (and  that  of  Maehum  v.  Leckie  (4) ),  in 


(1)  74  E.  R.  592  (1  Ex.  91). 

(2)  P.  7.     Part  I.  c,  1,  a  2,  8th  ed. 

(3)  Edwardb*8  Adm.  Bep.  117. 

(4)  Abbott    on    Shipping,     p.     10, 


note  (</).  The  words  printed  above  in 
brackets  seem  to  have  been /acci- 
dentally omitted  in  the  MS.  judgment. 
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which  one  of  the  questions  left  by  Chief  Justice  Dallas  to  the  jury 
was  whether  tlie  master  acted  according  to  the  best  of  his  judg- 
ment. In  Freeman  v.  East  India  Company  (i),  on  a  similar 
occasion,  the  captain's  having  '*  acted  bona  fide  according  to  the 
best  of  his  judgment  "  was  found  as  a  fact :  so  in  Idle  v.  The  Royal 
Exchange  Assurance  Company  {2)  and  in  Read  v.  Bonham  (3).  This 
seems  to  have  been  considered  essential  in  Somes  v.  Sugi^ue  (4)  and 
in  Doyle  v.  Dallas  («).  Lord  Tentbrdbn,  who  perhaps  ought  to  be 
regarded  as  the  first  authority  in  such  matters,  thus  expresses  him- 
self:  "Circumstances  may  have  occurred,  which,  according  to  the 
law  established  in  cases  of  marine  insurance,  are  equivalent  to  a 
total  loss.  I  think  the  circumstances  in  this  case  will  have  that 
effect,  if  at  the  time  of  the  sale,  that  measure,  on  the  sound 
exercise  of  the  best  judgment,  appeared  most  beneficial  to  all 
parties.  It  is  not  enough  that  the  owner  acted  honestly  in  the  sale, 
and  intended  to  do  for  the  best :  the  underwriters  are  not  liable 
unless  he  formed  a  correct  judgment,  that  is  to  say,  the  best  and 
soundest  judgment  which  could  be  formed  under  the  circumstances 
which  then  existed." 

It  is  impossible  to  exclude  from  inquiry,  on  such  an  issue,  either 
the  facts  of  the  case  or  the  power  of  judging  possessed  by  the 
master.  By  proving  habitual  intoxication  the  defendants  would 
have  shown  that  a  correct  judgment  could  not  be  expected  from 
such  a  person:  and  they  have  a  right  to  remove  from  the  case 
against  them  any  authority  which  might  belong  to  the  act  of 
abandonment    presumed    to    have    been    dictated    by    such    a 

judgment. 

Rule  discharged. 
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ANDERSON   v.   BOYNTON  (rt). 

(13  Q.  B.  308—317  ;  S.  C.  19  L.  J.  Q.  B.  42  ;  7  Dowl.  &  L.  25  ;  14  Jur.  14.) 

Judgment  baying  been  obtained  against  W.,  the  public  officer  of  a 
Banking  Company,  the  creditor  issued  writs  of  scu  fa,  against  seven  of  the 
shareholders,  each  of  whom,  severally,  retained  the  same  attorney  for  his 
defence.  Afterwards,  hy  consent,  the  actions  (in  the  Court  of  Exchequer) 
were  consolidated,  and  one  tried : 

Held  that  it  might  be  inferred  from  these  facts  that  the  several  retainers 


(1)  Abbott,  p.  11,  note  {h)\  6  B.  & 
Aid.  617. 

(2)  21  R.  B.  638  (8  Taunt.  756). 

(3)  23  R.  B.  587  (3  Brod.  &  B.  147). 

(4)  34  E.   B.   797    (4  Oar.    &    P. 
276). 


(5)  42  B.  B.  758  (1  Moo.  &  Bob. 
48). 

(6)  Dist  Re  Allen,  Davies  v.  Chat^ 
wood  (1879)  11  Ch.  D.  248,  48  L.  J.  Ch. 
368.— A  0. 


1848. 
May  13. 

1849. 
Jan,  30. 
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Anderson  were  withdrawn,  and  a  joint  retainer  given  to  the  attorney  by  all  the 

^  defendants  as  to  future  proceedings :  and 

OYNTON,  Held  that  he  might  recover  from  one  the  amount  of  Ids  bill  of  costs  in 

the  action  tried,  though  that  party  was  not  the  defendant  in  the  individual 
action. 

The  attorney  delivered  a  bill  of  costs  to  the  one  defendant,  headed  *'In 
the  Exchequer  of  Pleas.  A."  (the  defendant)  **  debtor  to  B."  (the  attorney). 
The  name  of  the  particular  cause  tried  was  not  given ;  but  the  nature  of  the 
business  appeared  by  the  items ;  and  one  of  them,  referring  to  the  judg- 
ment against  the  public  officer,  mentioned  the  title  of  the  cause  in  which 
that  judgment  was  given.  The  bill  contained  items  for  business  in 
Chancery : 

Held,  a  sufficient  bill  (under  stat.  6  &  7  Vict.  c.  73,  s.  37)  to  charge 
defendant  for  the  business  (after  consolidation)  in  the  Court  of  Exchequer- 

Assumpsit  for  work  and  labour  &c.  of  plaintiff  as  an  attorney, 
and  solicitor,  other  work  and  labour,  money  paid,  money  lent,  and 
on  an  account  stated. 

Fleas.     1.  Except  as  to  1,881{.  2«.,  parcel  &c.,  Non  assumpsit. 

Issue  thereon.    2.  As  to  1,881Z.,  parcel  &c.,  and  the  further  sum  of 

4/.  18«.  2d.,  other  parcel  &c.,  payment.     8.  As  to  the  two  last 

[  ♦309  J      mentioned  sums,  *a  set-off.    Issues  were  tendered  and  joined  on 

these  two  pleas. 

4.  To  the  1st  and  2nd  counts,  that  the  action,  as  to  those  counts, 
was  for  fees,  charges  &c.,  in  respect  of  business  done  by  plaintiff, 
as  an  attorney  and  solicitor,  for  defendant ;  and  that  plaintiff  did 
not  deliver,  send  or  leave  a  bill  one  calendar  month  or  longer 
before  action  brought,  according  to  the  statute  (i).  Verification. 
Beplication,  that  plaintiff  did,  one  month  and  upwards,  to  wit 
upwards  of  one  calendar  month,  before  &c.,  to  wit  on  «tc.,  leave  a 
bill  &c. ;  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  Yorkshire  Summer 
Assizes,  1847,  it  appeared  that  the  defendant  was  a  shareholder  in 
the  Yorkshire  Agricultural  and  Commercial  Banking  Company, 
which  stopped  payment  in  1843.  The  London  and  Westminster 
Banking  Company,  who  were  creditors,  brought  an  action  in  the 
names  of  Esdaile  and  others,  their  public  oflBcers,  against  Wood,  a 
public  officer  of  the  Yorkshire  &c.  Company,  and  obtained  judgment- 
They  then  proceeded  by  writs  of  set.  fa,  against  one  George  Lund, 
the  now  defendant,  and  six  other  shareholders  (2),  each  of  whom 
defended  the  action  against  him  by  the  now  plaintiff  as  his  attorney. 
The  parties  having  pleaded  to  issue,  a  consolidation  rule  was  granted 
by  a  Judge  in  the  following  terms : 

(I)  6  &  7  Vict.  c.  73,  s.  37.  (2)  See  Esdaile  v.  Lund,  12  M.  &  W. 

607,  734. 
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Upon  hearing  the  attorneys  "  &c.,  "  and  by    Anderson 
.8tm  ^^^  ^   ®'*s      consent,  I  do  order  that,  upon  the  consent  of     boynton. 
Same  v.  Fatvcett,        defendants  in  the  seven  last  mentioned  causes 
Same  v.  Boynton,     [  to  be  bound  and  concluded  by  the  verdict  *and       [  •3io  ] 
&c.  (naming  the         £^^1  judgment  in  the  first  mentioned  cause, 
r  causes;.       j  ^|j  proceedings  in  the  last  mentioned  causes 
shall  be  stayed  until  after  the  trial  of  the  first  mentioned  cause ; 
and,  in  case  final  judgment  shall  pass  for  the  plaintififs  in  the  said 
first  mentioned  action,  they  shall  be  at  liberty  to  tax  their  costs  in 
such  other  last  mentioned  actions,  and  sign  judgment  against  the 
defendants  therein. 

"Dated  the  22nd  day  of  March,  1844,"  &c. 
The  cause  Esdaile  v.  Lund  was  tried ;  and  the  plaintifTs  ultimately 
obtained  judgment  in  the  Court  of  Exchequer.  The  present 
action  was  brought  to  recover  the  now  plaintiff's  costs  and  charges 
of  that  cause  (subsequent  to  the  consolidation)  from  the  now 
defendant.  There  was  some  evidence  that  the  defendant  had  been 
informed  of  the  proposal  to  consolidate,  and  acquiesced  in  it. 

"The  bill  was  headed,  defendant  debtor  to  plaintiff;  and  the 
Exchequer  of  Pleas  was  specified  as  the  Court ;  and  the  statement 
of  the  items  showed  clearly  that  a  judgment  had  been  recovered  by 
the  London  and  Westminster  Bank  against  the  Yorkshire  Agricul- 
tural &c.  Company;  that  writs  of  scire  facias  were  then  issued 
against  the  defendant  and  some  other  shareholders  of  the  latter 
Bank ;  that  they  were  consolidated ;  and  that  one  of  them  was 
tried :  but  the  bill  did  not  name  which  scire  facias  was  tried,  the 
name  of  Esdaile  v.  Linid  not  *being  mentioned  in  the  bill ;  and  the  [  *3ii  ] 
technical  name  of  the  original  cause  in  which  the  judgment  was 
recovered,  viz.  Esdaile  and  others  v.  Wood,  public  officer,  was 
not  mentioned  when  the  judgment  was  first  described,  though 
it  was  stated  in  a  subsequent  item  in  respect  of  a  copy  of  the 
judgment." 

The  Lord  Chief  Bakon  was  of  opinion  that  the  action  did  not 
lie.  He  observed  that  the  plaintiff  Anderson  had  instructions  from 
each  of  the  defendants,  one  of  whom  was  selected  by  the  plaintiffs 
in  the  consolidated  actions  for  the  purpose  of  trial :  that  it  did  not 
follow,  because  each  of  the  other  defendants  might  thereby  obtain  a 
benefit,  that  all  were  responsible  to  the  plaintiff  Anderson :  to  make 
them  so,  his  Lordship  thought,  there  should  be  a  contract  in  writing 
shown,  or  an  invariable  usage,  dispensing  with  such  contract. 
There  was  no  consideration  for  the  defendant's  undertaking  to  pay 
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andruson     Lund's  costs ;  and  the  plaintiff  always  had  Lund's  responsibility. 

BoYNTON.  H^s  Lordship,  after  conferring  with  Wiohtman,  J.,  adhered  to  this 
opinion.  He  also  noticed  an  objection  which  had  been  made  to 
the  form  of  the  bill.  The  case  was  not  left  to  the  jury,  but  a 
verdict  taken  for  the  defendants  generally,  with  liberty  to  move  to 
enter  a  verdict  for  the  plaintiff  for  4242.  16^.,  the  amount  now 
claimed  upon  the  bill. 

Martin,  in  the  ensuing  Term,  obtained  a  rule  nisi  accordingly. 
In  Easter  Term,  1848  (i), 

Knoivles  and  Cowling  showed  cause : 

This  is  the  first  attempt,  under  a  consolidation  rule,  to  make  a 
party  pay  costs  of  an  action  not  against  himself. 

r.  312  ]  (Erlb,  J. :  Has  the  point  ever  been  contested  ?) 

The  argument  on  the  other  side  is  that  the  defendant,  by 
his  consent  or  acquiescence,  gave  the  plaintiff  a  retainer  for 
Lund ;  so,  in  like  manner,  must  each  of  the  other  six  defendants : 
yet  it  is  suggested  that  the  plaintiff  still  preserved  his  hold  upon 
Lund.  If  so,  the  defendant's  undertaking  was  to  pay  the  debt  of 
another ;  and  then  it  is  void  by  stat.  29  Car.  II.  c.  3,  s.  4.  Lord 
Ellbnborouoh  said,  in  Hector  v.  Carpenter  (2) :  **  If  a  party,  who 
is  bail  to  the  sheriff,  apply  to  an  attorney  to  have  bail  put  in  above, 
he  is  liable  foi:  those  expenses  but  not  for  the  expenses  of  the 
principal  suit,  for  that  would  be  undertaking  for  the  debt  of 
another."  The  alleged  undertaking  by  the  defendant  is  without 
consideration. 

(Erle,  J. :  He  saves  much  expensive  litigation.) 

He  himself  is  liable  only  in  one  cause,  whatever  number  may  be 
tried.    And  the  plaintiff  Esdaile  may  still  proceed  against  him. 

(Erle,  J. :  If  the  parties  are  joint  contractors,  all  are  liable  to 
contribution  in  each  cause.) 

The  slight  evidence  which  was  given  of  an  express  consent  by  the 
now  defendant  does  not  suffice  to  make  him  a  party  to  the  action 
of  Esdaile  v.  Lund.     The  plaintiff  cannot  avail  himself  of  any 

(1)  May  13th.    Before  Lord  Den-      and  Erie,  J  J. 
man.  Oh.    J„    Patteeon,    Wightman         (2)  1  Stark.  N,  P.  0.  190. 
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supposed  opinion  of  the  jury;  for  the  case  did  not  go  to  them,  but    Andbbson 
was  decided,  virtually,  as  a  matter  of  law.     Lund   may  try  to     botnton. 
recover  contribution  from  the  now  defendant ;  but  Anderson  cannot 
be  his  creditor.    If  Lund  had  defended  by  a  different  attorney, 
could  it  have  been  said  that  the  defendant  was  liable  to  that 
attorney  ? 

(Patteson,  J. :  All  the  defendants  having  agreed  that  the  cause 
tried  should  be  Esdaile  v.  Lund,  it  must  surely  be  taken  that  they 
employed  the  attorney  in  that  cause.) 

The  consolidation  rule  is  ^merely  an  indulgence  given  to  defendants,       [  *3^s  ] 
by  stay  of  proceedings  till  one  cause  is  tried,  if  the  plaintiff  thinks 
proper  to  consent:  Doyle  v.  Anderson {\),  McGregor y.  Har8faU{2). 
That  arrangement  does  not  affect  the  attorney's  retainer. 

(Eblb,  J. :  Who  is  liable  for  costs  of  the  order  for  a  consolidation 
rule?) 

Each  party  severally. 

(Erle,  J. :  For  the  whole,  or  an  aliquot  part  ?) 

(The  Master  stated  that  a  summons  to  consolidate  is  drawn  up, 
entitled  in  all  the  causes,  and  is  served  on  the  attorney  in  each.) 

As  to  the  bill,  neither  at  the  commencement  nor  elsewhere  is 
there  any  heading  that  names  the  common  law  suit.  In  Lewis  v. 
Primrose  (8)  a  bill  was  held  insufficient,  under  stat.  2  Geo.  11, 
c.  23,  6.  23,  for  not  specifying  the  Court  in  which  the  action  was. 
The  same  objection  prevailed,  under  stat.  6  &  7  Vict.  c.  73,  s.  37, 
in  Engleheart  v.  Moore  (4).  And  Ivimey  y.  Maria  (5),  where  the 
Court,  and  nature  of  the  business  done,  were  not  sufficiently  shown, 
is  another  instance  under  the  same  statute.  Martindale  v. 
Falkner  (6)  may  be  cited  on  the  other  side :  but  there  the  name  of 
the  suit  did  appear  in  the  bill;  and  the  majority  of  the  Court 
thought  it  might  be  collected,  by  reasonable  intendment,  that  the 
suit  was  in  Chancery.  Here  no  reasonable  intendment  can  arise 
that  the  business  was  transacted  in  a  common  law  cause  of  Esdaile 
V.  Lund. 

(1)  40  B.  E.  381  (1  Ad.  &  EL  636).  (4)  15  M.  &  W.  648. 

(2)  3  M.  &  W.  320.  (5)  16  M.  &  W.  843. 

(3)  6  a.  B.  265.  (6)  69  E.  E.  602  (2  0.  B.  706). 
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Anderson         (Wightman,  J. :  Of  what  service  could  it  be  to  the  present  defen- 
BoYNTON.     dant   to  know  that  the  name  of  the  plaintiff  in  scire  facias  was 
Esdaile?) 

Lord  Denman,  Ch.  J.  said,  in  Lewis  v.  Primrose  (i),  **  Why  is  the 
client  to  be  forced  to  ask  questions?'*  And  the  Court  will  not 
[  •SH  ]  inquire  *how  far  his  asking  them  might  be  useful.  As  the  bill  con- 
tains items  in  more  than  one  cause,  the  omission  to  name  any  one  in 
its  proper  place  is  the  more  material. 

Martin  and  Rew,  contra : 

As  to  the  contract,  there  was  originally  a  retainer  of  the  plaintiff 
by  each  party.  Then,  the  plaintiff,  acting  in  the  proper  discharge 
of  his  duty  to  all,  consolidates  the  actions.  That,  perhaps,  would 
not,  of  itself,  be  enough  to  create  a  joint  liability  on  the  part  of  all 
the  defendants.     But  the  facts  show  the  assent  of  all. 

(Wightman,  J. :  Suppose  the  attorneys  had  been  different.) 

In  every  case,  the  question  would  be  as  to  the  understanding  of  the 
defendants  that  there  should  be  a  joint  liability.  If  the  attorneys 
were  different,  the  inference  might  not  arise.  The  Lord  Chief 
Baron  appears  to  have  thought  this  a  case  of  answering  for  the 
debt  of  another,  within  the  Statute  of  Frauds.  But  the  claim  is 
upon  an  original  contract  arising  from  the  relation  and  conduct  of 
the  parties.  An  attorney  may  be  retained  to  conduct  a  cause  in  the 
name  of  a  third  party,  as  takes  place  commonly  in  cases  where 
sheriffs  are  concerned  ;  but  that  is  not  the  less  an  original  contract 
by  the  party  retaining.  The  present  objection  might  have  been 
taken  in  Crowder  v.  Shee  (2),  but  was  not. 

(Wightman,  J. :  If  the  case  against  Lund  succeeded,  and  debt  and 
costs  were  levied  upon  him,  was  he  entitled  to  contribution  from 
the  rest  ?) 

He  was.  The  liability  to  the  creditor  of  the  Company  in  the 
several  causes  is  joint,  though,  as  the  convenient  practice,  a  scire 
facias  issues. 

As  to  the  question  upon  stat.  6  &  7  Vict.  c.  78,  s.  87 :  it  has  been 

[  •SIS  ]       holden  that  the  attorney's  bill  ought  to  name  *the  Court  in  which 

the  business  is  done,  because  the  scale  of  taxation  in  the  different 

Courts  might  not  be  the  same.    But  that  argument  does  not  apply 

(1)  6  a  B.  265.  (2)  10  E.  E.  722  (1  Camp.  437). 
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to  the  name  of  the  cause.  The  items  here  sufficiently  indicate  the  Andbiisok 
business  done;  and  that  is  enough  to  satisfy  the  principle  of  boynton. 
Martindale  v.  Falkner  (i),  where  Maule,  J.,  who  took  the  strictest 
view  of  the  requisitions  of  the  statute,  thought  the  name  of  the 
cause  was  of  little  importance  (2).  The  want  of  the  name  of  the 
Court  is  the  defect  which  was  fatal  in  Engleheart  v.  Moore  (3).  In 
Ivimeyy.  Marks  (4)  the  bill  did  not  state  the  Court,  and  was  not 
clear  as  to  the  nature  of  the  business. 

Cur,  adv.  vult. 

Lord  Dbnman,  Ch.  J.  now  delivered  judgment : 

The  first  question  raised,  by  reserving  leave  to  enter  a  verdict 
for  the  plaintiff,  was,  whether  there  was  evidence  to  support  the 
contract  declared  on,  viz.  that  the  defendant  had  contracted  to  pay 
the  plaintiff  the  costs  incurred  on  the  trial  of  the  scire  facias  of 
Esdaile  v.  Lund,  It  appeared  that  separate  writs  of  scire  facias 
had  issued  against  seven  defendants  at  the  suit  of  Esdaile :  and  in 
those  suits  we  gather  from  the  learned  Judge's  notes  that  the 
present  plaintiff  was  retained  as  attorney  for  each  defendant ;  at  all 
events  attorney  for  Lund  and  for  Boynton.  In  the  progress  of  the 
suit,  the  plaintiff  proposed  to  the  defendant  to  consolidate  all  the 
actions  into  one,  and  try  the  case  of  Esdaile  v.  Lund^  for  the  pur- 
pose of  saving  expense :  and  to  this  proposal  the  defendant  agreed. 
Accordingly,  a  consolidation  rule  was  obtained,  and  a  trial  had 
under  it ;  and  the  costs  in  question  were  so  incurred. 

It  thus  becomes  a  question  of  fact  what  was  the  effect  of  this  [  316  ] 
agreement  to  consolidate.  As  between  party  and  party,  all  the 
defendants  agree  to  incur  the  liabilities  of  joint  defendants.  If  the 
verdict  is  against  Lund,  the  plaintiff  Esdaile  would  be  entitled  to 
sign  judgment  in  each  suit.  As  between  the  defendants,  the  con- 
sideration for  the  agreement  is  the  saving  of  costs  in  having  one 
trial  instead  of  seven ;  and  all  would  not  have*  this  consideration 
unless  the  costs  of  the  defendant  selected  for  trial  should  be  shared 
by  the  rest.  Among  themselves  they  appear  to  agree  to  stand  in 
the  relation  of  joint  defendants.  Then,  with  reference  to  their 
attorney,  we  think  it  reasonable  to  infer  that  they  agree  to  take  the 
liabilities  of  joint  defendants,  and  to  be  jointly  responsible  to  him 
for  his  services.  There  would  be  no  doubt  but  this  would  be  a 
correct  construction  if  the  seven  defendants,  on  being  served  with 

(1)  69  E.  B.  602  (2  C.  B,  706).  (3)  15  M.  &  W.  548. 

(2)  69  E.  E.  611  (2  C.  B.  719).  (4)  16  M.  &  W.  84;3. 
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AKDBB80X  seven  writs,  had  jointly  retained  the  attorney  to  consolidate,  and 
BoTNTON.  ''^7  0^^  ^^^^  oi^Iy  *  ^^^  ^^  ^^  ^^^^  ^^^^^  ^  different  construction  mii8t 
prevail  if  there  have  been  separate  retainers,  because  the  parties  to 
an  existing  contract  cannot  be  changed;  and  the  defendant  con- 
tends that  the  costs  in  question  were  incurred  under  a  contract 
between  Anderson  and  Lund,  to  which  he  was  no  party.  The  answer 
is,  that  a  contract  may  at  any  time  be  altered  either  in  its  terms  or  as 
to  the  parties,  and  that  the  legal  effect  of  an  alteration  is  to  sub- 
stitute the  altered  for  the  original  contract.  In  this  case  we  think 
we  give  effect  to  the  expressed  intention  of  the  parties  by  holding 
that  the  separate  retainers  were  determined  when  the  consolidation 
was  agreed  on  and  a  joint  retainer  then  given. 

Another  question  was,  whether  the  bill  delivered  was  sufficient, 

[  ♦817  ]       inasmuch  as  it  did  not  specify  the  name  of  the  *cause  in  which  the 

business  was  done.   (His  Lordship  then  described  the  bill  as  stated 

ante, p.  875,  from  **  The  bill  was  headed  *'  to  "  copy  of  the  judgment.*') 

It  was  contended  for  the  defendant  that  the  name  of  the  cause 
as  well  as  of  the  Court  must  be  specified :  Lewis  v.  Primrose  (i), 
Engleheart  v.  Moore  (2),  Martindale  v.  Falkner  (3),  Ivinuy  v. 
Marks  (4).  But  the  result  of  the  cases  appears  to  be  that  the  Court 
and  the  cause  must  be  so  specified  as  to  enable  the  client  with  the 
bill  alone  to  take  advice  upon  taxation :  and  in  this  case  enough 
appears  to  be  stated  to  effect  that  purpose.  The  Court  is  named  ; 
and  the  original  cause  is  pointed  out  by  a  description  more  intel- 
ligible to  the  client  than  the  technical  name,  the  parties  to  the  first 
being  probably  more  known  by  the  name  of  the  Bank  than  of  the 
trustees  or  public  officers ;  and  the  technical  name  is  given  where 
the  copy  of  the  judgment  is  mentioned.  With  respect  to  the  pro- 
ceedings in  scii-e  facias  against  this  defendant  and  others,  the 
technical  name  of  the  scire  facias  brought  to  trial  would  not  facili- 
tate advice  as  to  taxation.  And  we  cannot  discover  any  reason  for 
thinking  that  the  particulars  which  are  given  are  insufficient  for  the 
purposes  for  which  the  delivery  of  a  bill  was  required. 

The  rule  must  therefore  be  absolute  for  entering  a  verdict  for  the 
plaintiff  for  the  amount  of  the  bill. 

Rule  absolute  accordingly. 

(1)  6  Q.  B.  265.  (3)  69  E.  R.  602  (2  C.  B,  706). 

(2)  15  M.  &  W.  548.  (4)  16  M.  &  W.  843. 
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REG.  f.  JOHN  BLANSHARD  and  Others.  isw. 

Feb.  1. 
(13  Q.  B.  318—326;  S.  0.  18  L.  J.  M.  C.  110.)  

Mandamtis  commanding  justices  of  the  peace  to  hear  and  adjudicate  on  a         '•        ^ 
compkint  by  overseers  that  a  pauper  was  chargeable  to  and  ought  to  be 
removed  from  their  township. 

The  return  showed  that  the  defendants  had  received  and  begun  to  hear 
the  complaint :  and  that,  in  the  course  of  the  investigation,  it  appeared  that 
the  pauper  was  chargeable  to  the  township,  had  resided  continuuosly  in 
the  township  for  ten  years  before  the  application,  and,  during  six  of  these 
ten  years  (before  the  passing  of  stat.  9  &  10  Yici  c.  66)  had  received 
parochial  relief :  and  the  justices  thereupon  decided  that  the  pauper  was 
irremoveable : 

Held,  on  demurrer,  that  the  return  was  a  sufficient  answer,  as  it  showed 
that  defendants  had  not  declined  to  exercise  their  jurisdiction,  but  had 
exercised  it,  though  erroneously. 

Maxdamus.  The  suggestion  of  the  writ  was  that  the  defendants, 
who  were  justices  of  the  peace  for  the  East  Biding  of  Yorkshire, 
had  in  Petty  Sessions  refused  to  receive  a  complaint,  from  the 
overseers  of  the  poor  of  the  township  of  Hutton  Granswick,  that 
a  pauper  was  with  his  family  chargeable  to  that  township,  and 
to  hear,  determine  and  adjudicate  on  it;  and  had  dismissed  it 
without  hearing  the  merits.  The  precept  of  the  writ  was  to  receive 
the  said  complaint,  and  to  hear  and  determine  the  merits  thereof, 
and  adjudicate  thereon.  The  return,  on  which  alone  the  decision 
of  the  Court  proceeded,  was  as  follows. 

"We  John  Blanshard,  George  Thomas  Clare  and  Francis  Oppen 
Morris,  within  mentioned,  do  '*  "  certify  and  return,"  &c.,  "  that, 
on  the  fourth  day  of  February  within  mentioned,  the  within  men- 
tioned complaint  of  the  overseers  of  the  poor  of  the  township  of 
Hutton  Granswick  "  in  the  East  Biding  &c.  "  was  made  to  and 
came  on  to  be  heard  before  us  at  the  Petty  Sessions  within  men- 
tioned :  and  that  the  said  complaint  *was  an  application  by  the  [  ^819  ] 
said  overseers  to  us  for  a  warrant  for  the  removal  of  the  within 
mentioned  Samuel  Dickinson  and  his  within  mentioned  children 
from  the  township  of  Hutton  Granswick  to  such  other  parish,  town- 
ship or  place  as  should  be  the  place  of  their  last  legal  settlement ; 
and  that  the  said  complainants  did  not  allege  the  said  children  or 
any  one  or  more  of  them  to  be  removeable  from  the  said  township 
of  Hutton  Granswick  otherwise  than  along  with  their  said  father  :  " 
And  we  further  certify  &c.  **  that  we  did  then  and  there  receive  the 
same  complaint  and  application  and  hear  the  merits  thereof ;  and 
that  on  the  said  hearing  it  was  made  to  appear  to  us,  in  due  course 
of  law  and  by  the  admission  of  the  said  complainants,  that  the  said 
Samuel  DickinBon  at  the  time  of  the  said  application  was  residing 
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^^'  with  his  said  children  in  the  said  township  of  Hutton  Cranswick,  and 
Blanshabd.  that  he  had  been  there  residing  without  interruption  for  the  space 
of  ten  years  next  before  the  said  application,  but  that,  for  the  space  of 
six  years  and  upwards  next  before  the  said  application,  the  said 
Samuel  Dickinson  had  been  in  the  constant  receipt  of  relief ;  for  the 
earlier  and  greater  part  of  the  said  space  of  six  years  and  upwards, 
from  the  parish  of  Watton  in  the  said  Biding,  and  for  the  residue 
of  the  said  space  of  six  years  and  upwards,  that  is  to  say  ever 
since  the  month  of  December,  a.d.  1846,  from  the  said  township  of 
Hutton  Cranswick:  and  that  we  did  thereupon  then  and  there 
decide  that  the  said  Samuel  Dickinson  and  his  said  children  were 
respectively  then  irremoveable  from  the  said  township  of  Hutton 
Cranswick  ;  and  we  did  then  and  there  dismiss  the  said  complaint 
and  application  on  the  merits  thereof:  so  that,  having  already 
[  ^320  ]  received  the  said  complaint,  and  *heard  and  determined  the  merits 
thereof,  and  adjudicated  thereon  as  aforesaid,  we  are  unable  to  obey 
the  said  writ." 

To  this  return  there  was  a  plea,  repeating,  in  substance,  that 
the  justices  had  dismissed  the  complaint  because,  in  their  opinion, 
the  proviso  in  the  first  section  of  stat.  9  &  10  Vict.  c.  66  (excluding 
from  the  period  of  five  years  residence,  which  renders  a  persoa 
irremoveable,  the  time  during  which  such  person  shall  receive  relief) 
applied  only  to  relief  received  during  a  period  subsequent  to  the 
passing  of  that  Act.  Special  demurrer,  assigning  causes  which, 
as  the  plea  was  abandoned  on  argument,  are  omitted.     Joinder. 

The  demurrer  was  now  argued. 

R.  Hall,  for  the  defendants  : 

No  attempt  will  be  made  to  question  the  recent  decision  of 
this  Court  in  Reg.  v.  Christchurch  (i),  which  (since  the  present 
issue  was  joined)  decides  that  the  justices  have  erred  in  their 
construction  of  the  statute.  The  plea,  however,  is  bad  for  many 
reasons. 

(Lord  Dbnman,  Ch.  J. :  We  think  it  is,  and  that  the  question  is 
rather  as  to  the  suflBciency  of  the  return.  At  present,  we  are  dis- 
posed to  think  the  return  good,  as  showing  that  the  justices  have 
entertained  and  decided  on  the  complaint ;  and,  if  so,  it  is  imma- 
terial whether  they  have  decided  right  or  wrong.  We  will  hear 
the  other  side  on  that.) 

(1)  12  Q.  B.  149. 
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BlisSf  contra :  Kkg. 

V, 

Even  if  the  plea  cannot  be  supported,  the  return  is  bad.  There  Blanshabd. 
are  many  cases  showing  that,  where  an  inferior  Court  refuses  to  act 
from  an  erroneous  *opinion  of  the  law  on  a  preliminary  point,  this  [  •321  ] 
Court  will  set  it  right  by  mandainm.  Here  the  justices  have  a 
jurisdiction  given  them  by  stat.  13  &  14  Car.  II.  c.  12 ;  and  by  stat. 
9&  10  Vict.  c.  66,  that  jurisdiction  is  taken  away  under  certain  cir- 
cumstances. The  return  shows  that,  in  the  present  case,  the  justices 
really  had  jurisdiction  which  was  not  taken  away.  But  they  put 
such  a  construction  on  stat.  9  &  10  Vict.  c.  66,  that  they  supposed 
that  their  jurisdiction  was  taken  away,  and  therefore  declined  to 
proceed.  The  case  therefore  is  analogous  to  Rex  v.  The  Justices  of 
Essex  (i),  Rex  v.  The  Justices  of  Suirey  (2),  and  Rex  v.  The  Justices 
of  Norfolk  (3).  In  each  of  these  cases  the  inferior  Court  for  a  wrong 
reason  refused  to  exercise  jurisdiction,  and  this  Court  set  them 
right  by  mandamus.  Rex  v.  The  Justices  of  Norfolk  (a)  is  indeed 
very  analogous  to  this  case.  The  justices  there  misconstrued  stat. 
9  Geo.  I.  c.  7,  and  thought  that  sect.  8  took  away  the  jurisdiction 
given  them  by  stat.  13  &  14  Car.  II.  c.  12,  s.  2.  Here  justices  have, 
in  the  same  way,  misconstrued  stat.  9  &  10  Vict.  c.  66.  Rex  v.  The 
Justices  of  Herefordshire  (4),  Rex  v.  The  Justices  of  Kent  (b)^  and 
many  other  cases,  proceed  on  the  principle  now  contended  for.  It 
cannot  be  important  at  what  stage  of  the  proceedings  the  justices 
make  their  erroneous  decision :  in  Rex  v.  Carter  (6)  the  objection 
could  not  have  arisen  until  the  justices  had  proceeded  some  way  in 
their  enquiry :  the  true  criterion  is,  whether  the  error  of  the  justices 
was  in  thinking  their  jurisdiction  taken  away.  *  *  Here  the  [  ^22  ] 
jurisdiction  given  by  stat.  18  <fc  14  Car.  II.  c.  12,  is,  under  certain 
circumstances,  suspended  by  stat.  9  &  10  Vict.  c.  66 ;  for  it  is  to 
be  observed  that,  by  sect.  5,  residence  gives  no  settlement  under 
that  Act,  and  only  suspends  the  jurisdiction  to  remove.  The 
justices  have,  erroneously,  thought  their  jurisdiction  suspended 
when  it  was  not. 

Hally  in  reply : 

The  cases  cited  are  not  in  point.  In  all  of  them,  the  inferior 
Court  had  declined  to  exercise  a  jurisdiction  which  it  had;  but  in 
the  ^present  case  it  is  sought  to  use  the  writ  of  mandamus  as  a      [  *323  ] 

(1)  1  B.  &  Aid.  210.  (4)  4  B.  &  Ad.  561. 

(2)  1  M.  &  S.  479.  (6)  8  B.  &  0.  639. 

(3)  39  E.  B.  713  (6  B.  &  Ad.  990).  (6)  4  T.  £.  246. 
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Beo.        writ  of  error  to  reverse  a  mistaken  judgment  on  the  merits.     Tlie 
Blaubbabd.    justices  had  jurisdiction  to  enquire  whether  the  pauper  was  to  be 
removed ;  and  in  exercising  that  jurisdiction  they  had  to  decide  on 
four  things :  whether  the  pauper  had  come  to  reside,  whether  he 
was  chargeable,  whether  he  was  removeable,  and  what  was  the 
value  of  the  tenement.    Each  of  these  four  was  essential  to  the 
merits  ;  and  an  erroneous  decision  on  any  one  of  them  is  no  more 
a  declining  to  exercise  jurisdiction  on  a  preliminary  point  than  an 
erroneous  decision  on  any  other.     *     *     Where  the  inferior  Court 
has  entertained  the  question  and  has  exercised  its  jurisdiction,  the 
Court  cannot  on  mandamus  reverse  their  decision  because  erroneous. 
This  distinction  is  clearly  taken  in  Rex  v.  llie  Justices  of  Kent  (i). 
Lord  Ellbnborough  there  says  (2) :    "  We  do  not  -however,   by 
granting  this  m/indamus,  at  all  interfere  with  the  exercise  of  that 
[  *S24  ]       discretion  ^which  the  Legislature  meant  to  confide  to  the  justices 
of  the  peace  in  Sessions :  we  only  say  that  they  have  a  discretion 
to  exercise;  and  therefore  they  must  hear  the  application:  bat, 
having  heard  it,  it  rests  entirely  with  them  to  act  or  not  upon  it  as 
they  think  fit." 

(Lord  Denman,  Ch.  J. :  Where  the  justices  go  wrong  as  to  a 
notice  of  appeal,  or  some  other  matter,  so  that  their  decision  is 
only  as  to  whether  the  parties  are  in  Court  or  not,  it  is  a  different 
case  from  the  present,  the  decision  in  which  I  think  cannot  be 
treated  as  a  declining  of  jurisdiction.  Rex  v.  The  Justices  of 
Cumberland  (a)  is  hardly  to  be  distinguished  from  the  present  case  ; 
but  I  very  much  doubt  if  it  can  be  supported.  If  it  can,  and  it 
governs  this  case,  we  must  try  all  questions  on  the  construction  of 
statutes  by  mandamus. 

Pattbson,  J.:  I  am  inclined  to  think  that  we  must,  when  the 
erroneous  decision  amounts  to  a  declining  of  jurisdiction.  The 
question  is  whether  it  does  so.) 

Reg.  V.  The  Justices  of  the  West  Riding  (4)  is  a  clear  authority  that 
it  does  not.    *    *    ♦ 

[  826  ]       Lord  Dbnman,  Ch.  J. : 

The  doubt  which  Mr.  Bliss's  very  able  argument  had  raised  in 
the  minds  of  part  of  the  Court  has  been  removed.    We  are  now  all 

(1)  14  East,  395.  (3)  4  Ad.  &  El.  695. 

(2)  14  East,  400.  (4)  55  B.  E.  396  (I  Q.  B.  624). 


Vol.  lxxviii.]     1849.     Q.  B.     18  Q.  B.  325—826.  385 

satisfied  that  the  justices  had  jurisdiction,  and  have  exercised  it ;         Kbo. 
when  that  is  the  case,  the  Court  never  reviews  the  decision.  Blanshard. 

Pattbson,  J. : 

Mr.  Bliss's  argument  made  a  strong  impression  on  me,  and  for 
some  time  I  was  inclined  to  decide  in  his  favour :  but  I  think  it  has 
been  answered  satisfactorily.  Mr.  Bliss  argued  that  the  justices 
had  declined  to  exercise  their  jurisdiction.  But,  when  we  look  at 
the  case,  it  is  this.  Chargeability  and  a  complaint  on  the  part  of 
the  officers  of  the  poor  give  the  justices  jurisdiction  to  enquire 
whether  the  pauper  shall  be  removed :  they  do  not  decline  to 
exercise  their  jurisdiction,  but  on  the  contrary  proceed  to  make 
the  inquiry.  In  the  course  of  the  inquiry  it  appears  to  them  that 
the  pauper  had  been  residing  in  the  township  for  the  space  of  ten 
years  next  before  the  application ;  that  being  shown,  the  statute  of 
Victoria  comes  *into  operation,  and  the  justices  proceed  to  apply  [♦326] 
it ;  they,  erroneously,  construe  the  statute  so  as  not  to  exclude  the 
period  during  which  the  pauper  was  receiving  relief,  before  the 
statute  was  passed,  from  the  period  of  residence ;  and  they  decide 
that  the  pauper  is  not  removeable.  That  is  not  declining  to 
exercise  a  jurisdiction,  but  exercising  it ;  wrongly,  it  is  true;  but 
no  mandamus  lies  to  make  them  review  their  decision. 

WiGHTMAN,  J. : 

I  did  entertain  much  doubt  during  Mr.  Blisses  argument:  but 
Mr.  Hall  has  satisfied  me  that  what  the  justices  have  done  is,  not 
declining  to  exercise  jurisdiction  on  a  preliminary  objection,  but 
deciding  on  one  of  the  points  which  form  the  merits.  It  is  difficult 
to  say  what  would  not  be  a  preliminary  point  if  this  were  one.  For 
instance,  could  we  review  a  decision  as  to  whether  the  pauper  was 
chargeable  ?  It  might  perhaps  be  said  that  was  not  on  the  merits. 
But  I  think  that  removeability  is  a  point,  and,  since  the  statute  of 
Victoria,  a  most  important  point,  on  the  merits.  All  the  four 
points  mentioned  by  Mr.  Hall  in  his  argument  seem  to  me  to  be 
on  tbe  merits.  Then,  looking  at  the  return,  we  see  that  the  justices 
have  decided  one  of  those :  it  is  true  they  have  decided  it  the  wrong 
way,  according  to  the  last  case ;  but,  though  it  is  an  erroneous 
decision,  it  is  still  a  decision  on  the  merits. 

Judgment  for  defendants. 
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i8«.       EEG.  V.  The  GEEA.T  WESTERN  RAILWAY  COMPANY. 
_1  (In  the  Matter  of  the  BURNH AM  EATE8.) 

f  '^^  ^  (13  Q.  B.  327-340 ;  S.  C.  18  L.  J.  M.  0.  U5  ;  13  Jm*.  652.) 

One  of  the  partners  in  a  firm,  acting  as  attorneys  for  a  parish,  was  duly 
appointed  auditor  of  the  union  comprising  that  parish,  and  acted  as  such 
until,  on  the  passing  of  stat.  7  &  8  Vict  c.  101,  he  became  auditor  of  the 
district  comprising  that  parish.  It  was  known  that  he  was  a  partner  in  tho 
firm ;  and  for  some  time  no  objection  was  made  to  his  acting  as  auditor, 
though  in  doing  so  he  had  to  allow  or  disallow  bills  of  costs  of  his  own  firm. 
The  objection  was  at  last  taken.  The  auditor,  after  an  unsuccessful  attempt 
to  have  the  audit,  as  to  these  bills,  conducted  by  a  stranger  (which  the  Poor 
Law  Commissioners  would  not  sanction),  held  an  audit  himself,  though 
with  the  assistance  of  a  disinterested  party:  that  party,  however,  not 
acting  formally  as  assessor.  The  auditor,  during  the  audit,  allowed 
several  bills  of  costs  belonging  to  his  own  firm.  The  accounts  and  allow- 
ances being  brought  up  by  certiorari :  on  a  motion  to  quash  them  : 

Held,  that  the  auditor,  being  duly  appointed  and  having  accepted  the 
office,  was  bound  to  fulfil  its  duties,  and  therefore  that  the  audit  was  not 
void,  though  the  auditor  had  a  direct  interest  in  the  accounts. 

Amongst  the  items  allowed  were  the  costs  of  a  litigation  (in  support  of 
rates  irregularly  made)  which,  in  the  opinion  of  the  Court,  was  unnecessary 
and  improper,  though  the  litigation  was  bond  fide^  carried  on  under  tho 
advice  of  counsel,  and  sanctioned  by  the  vestry  : 

Held,  that  these  items  ought  not  to  have  been  allowed :  and  the  auditor's 
allowance  of  them  was  quashed. 

A  CERTIORARI  having  issued  to  bring  up  the  accounts  of  the 
assistant  overseer  of  the  parish  of  Burnham,  in  the  county  of 
Buckingham,  for  the  quarters  ending  at  Midsummer  and 
Michaelmas,  1844,  audited  and  allowed  by  the  auditor  of  the  Eton 
Union,  and  the  allowances  and  disallowances  of  the  auditor, 
together  with  his  reasons,  the  auditor  made  a  return  stating  them 
at  length. 

Pashley^  in  Trinity  Term,  1845,  obtained  a  rule  calling  on  the 
auditor  and  the  churchwardens  and  overseers  of  the  poor  of 
Burnham  to  show  cause  why  the  return  should  not  be  quashed,  or 
why  the  audits  of  the  two  accounts  should  not  be  severally  quashed, 
or  why  the  allowances  of  a  great  number  of  items  specified  in  the 
rule  should  not  be  severally  quashed.  The  affidavits  and  exhibits 
on  each  side  were  very  voluminous.  The  facts,  as  far  as  they  are 
[  ♦328  ]  material  to  this  *report,  appeared  to  be  that  Mr.  Charsley,  partner 
in  a  firm  of  Charsley  and  Par  ton,  attorneys,  had  been  appointed 
auditor  of  the  Eton  Union  in  1835,  and  continued  such  auditor 
until,  on  the  passing  of  stat.  7  &  8  Vict.  c.  101,  he  became  a 
district  auditor  under  ss.  82,  87  of  that  Act.  At  the  time  when  he 
was  appointed,  the  firm  in  which  he  was  partner  were  and  had 
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been  for  many  yegfrs  solicitors  for  the  parish  of  Burnham,  one  of 
tlie  parishes  in  the  Union.  They  continued  to  be  employed  for 
the  parish.  After  his  appointment,  Mr.  Gharsley  took  no  personal 
part  in  the  management  of  the  parish  business,  which  was 
transacted  exclusively  by  his  partner ;  but  he  had  as  a  partner  in 
the  firm  a  share  of  the  profits  of  the  business  thus  transacted. 
This  was  well  known ;  and  no  objection  was  made  by  any  person 
on  that  account,  until  the  Midsummer  audit  in  1844. 

The  Great  Western  Railway  runs  through  part  of  the  parish  of 
Burnham.    In  1840,  disputes  arose  between  the  Railway  Company 
and  the  parish  officers  as  to  the  principle  on  which  the  railway 
should  be  rated  to  the  poor.     In  the  result  the  Quarter  Sessions, 
on  appeal,  supported  a  rate  made  on  a  principle  which  the  Company 
considered  unjust.     From  that  time  the  Great  Western  Railway 
Company  opposed  the  rates  as  far  as  lay  in  their  power.     Much 
litigation  ensued ;  and  the  bills  of  costs  of  Charsley  and  Parton 
became  very  important  items  in  the  parish  accounts  audited  by 
Mr.  Charsley  as  auditor  of  the  Union.     The  allowance  of  the  items 
arising  from  the  expenses  of  the  litigation  between  the  Company 
and  the  parish  officers  was  always  opposed  by  the  Company  in 
their  capacity  of  ratepayers.     No  objection,  however,  appeared  to 
have  *been  taken  to  the  qualification  of  Mr.  Charsley  as  auditor 
until  the  19th  of  September,  1844.      The  audit  of  the   account 
ending  Midsummer,  1844,  was  held  on  the  17th  July,  1844 ;  and 
the  items  were  gone  through :  it  was  adjourned  till  the  19th  of 
September,  1844,  to  give  time  to  produce  some  vouchers :  in  the 
interval,   the    Company    changed    their    solicitor;    and    at    the 
adjourned  meeting,  on  19th  September,  1844,  the  new  solicitor  of 
the   Company,   in   their  name,   objected    that    the    auditor   was 
interested  in  the  passing  of  the  accounts.     Mr.  Charsley  treated 
the  objection  as  coming  too  late,  because  the  items  in  which  his 
firm  were  interested  had  already  been  allowed. 

Before  the  time  for  auditing  the  next  Michaelmas  accounts,  Mr. 
Charsley  wrote  to  the  board  of  guardians  suggesting  the  propriety 
of  appointing  some  disinterested  person  to  audit  the  accounts  of 
the  Burnham  overseers  for  the  next  quarter.  The  Board  approved 
of  the  suggestion,  and  assented  to  the  appointment  of  Mr.  Parker, 
the  auditor  of  an  adjoining  Union,  for  that  purpose,  subject  to  the 
approval  of  the  Poor  Law  Commissioners.  Mr.  Charsley  wrote  to 
the  Poor  Law  Commissioners,  and  received  an  answer  from  them, 
as  follows. 
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"Bbaconsfield,  Octoiber  17th,  1844. 
**Eton  Union.    Burnham  parish  account. 

"  Sib, — In  consequence  of  the  parish  having  successfully  resisted 
an  appeal  by  the  Great  Western  Bailway  against  the  rates  which 
put  them  up  to  a  fair  value  for  their  rateable  property,  and  in 
which  they  were  defeated  on  the  quantum  meruit,  the  railway 
shows  a  disposition  to  annoy  the  parish  in  every  possible  way, 
appealing  against  their  accounts  at  every  audit,  bringing  actions  &c. 
As  I  stand  in  the  double  capacity  of  solicitor  for  the  parish  (with 
my  partner  Mr.  Parton,  who  conducted  the  whole  business),  and 
we  having  a  bill  on  the  parish,  I  have  suggested  to  the  board  of 
guardians  the  propriety  of  some  other  gentleman  auditing  the 
Burnham  parish  accounts  on  the  28rd  instant,  at  the  Union  House 
at  *Slough,  at  two  p.m.,  which  they  approve  of.  I  named  Parker 
of  Wycombe,  the  auditor  of  the  Bledlow  Union,  or  any  one  the 
guardians  might  approve  of.  Mr.  Barret,  their  clerk,  writes  me 
that  they  approved  of  my  suggestion,  and  that  the  board  consent 
to  the  appointment  of  any  gentleman  for  the  purpose,  provided  the 
Poor  Law  Commissioners  approved  of  the  said  appointment.  I 
have  therefore  to  request  their  approval  of  Mr.  Parker,  or  any 
other  gentleman  they  may  please  to  sanction.  I  have  the  honour 
to  be,  &c.*' 

"  To  W.  G.  LuMLBY,  Esq.  "  Jno.  Charsley,  Auditor." 

P.  L.  C.  0. 

"  Poor  Law  Commission  Office, 

'*  Somerset  House,  23rd  October,  1844. 
*'  Sir, — I  am  directed  by  the  Poor  Law  Commissioners  to 
acknowledge  the  receipt  of  your  letter  of  the  17th  ultimo:  and, 
with  reference  to  your  proposal  that  Mr.  Parker  should  audit  the 
accounts  of  Burnham  parish  for  the  last  quarter,  I  am  to  state  that 
an  auditor  cannot  delegate  his  powers  to  any  one  else,  but  may 
obtain  the  assistance  of  any  other  person  if  necessary.     I  am,  &c. 

''  L.  CooDE,  Assistant  Secretary." 
"  To  J.  Charsley,  Esq.,  &c. 

Before  the  receipt  of  this  answer  the  audit  had  commenced ;  Mr. 
Charsley  stated  publicly  that,  in  consequence  of  the  objection  which 
had  been  made,  he  should  not  personally  interfere  in  auditing  the 
Burnham  parish  accounts,  which  should  be  gone  through  by  Mr. 
Parker,  as  auditor  if  any  appointment  should  arrive  from  the  Poor 
Law  Commissioners,   otherwise  as  Mr.  Charsley's  deputy.      The 
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representative  of  the  Great  Western  Railway  Company  protested         Rao. 
against  this.     Mr.  Parker,  however,  proceeded  to  audit  the  accounts,       great 
Mr.  Charsley  remaining  in  an  adjoining  room,  and  not  in  any  wise     ^^^f^ 
interfering.     When  the  accounts  had  been  nearly  gone  through.     Company. 
Mr.   Charsley,   having  received   the  answer    of    the    Poor    Law 
Commissioners,  entered  the  room  and  adjourned  the  audit  for  a 
fortnight :    the  representative  of  the  Company  protested  against 
this.      At  the  adjourned   meeting  Mr.   Charsley  himself  sat  as 
auditor.       He    appeared    substantially    to    have    adopted    *the       [  *33i  ] 
conclusions  of  Mr.  Parker,  who  however  did  not  formally  act  as 
assessor;   and  the  audit  purported   to  be  that  of  Mr.  Charsley. 
Against  this  also  a  protest  was  made  on  behalf  of  the  Company. 

In  each  of  the  accounts,  brought  up  by  the  certiorari,  there  were 
many  items  arising  from  law  expenses :  part  of  these  arose  from 
a  rate  having  been  made  in  November,  1842,  and  another  in 
February,  1843,  against  both  of  which  the  Company  appealed. 
These  rates  were  defective  as  not  containing  the  declaration 
enjoined  by  stat.  6  &  7  Will.  IV.  c.  96,  s.  2.  The  parish  officers 
gave  notice  that  they  intended  to  abandon  these  informal  rates,  and 
to  make  formal  rates  in  lieu  of  them  ;  subsequently  they  took  the 
advice  of  counsel,  and  were  advised  by  him  that  they  had  no  power 
to  make  the  substitution.  Under  his  advice  a  friendly  appeal  was 
made  in  the  name  of  a  ratepayer  named  Britnell,  but  really  by  the 
parish  officers,  against  both  of  these  rates ;  and  by  consent  two 
orders  of  Sessions  were  made  at  the  Midsummer  Sessions,  1848, 
quashing  these  two  rates,  and  directing  new  rates  to  be  made  in 
lieu  thereof.  The  parish  officers,  in  July,  1848,  accordingly  made 
new  rates,  against  which  the  Company  appealed.  The  rates  were,  in 
October,  1848,  confirmed  on  appeal  by  order  of  the  Quarter  Sessions. 

A  certiorari  issued  to  bring  up  these  orders  of  Sessions :  and  a 
rule  nisi  was  obtained  by  the  Company  to  quash  them ;  against 
which  the  parish  officers  showed  cause.  A  cross  rule  to  quash  part 
of  the  writ  of  certiorari  (i)  was  obtained  by  the  parish  officers.  All 
these  proceedings  were  under  the  advice  of  counsel,  and  sanctioned 
♦by  the  vestry,  to  whom  the  opinion  of  counsel  was  submitted  [  *332  ] 
before  it  was  acted  upon. 

In  the  result,  the  rule  obtained  by  the  parish  officers  was  dis- 
charged with  costs  to  be  paid  to  the  Company;  and  the  rule  to 
quash  the  orders  of  Sessions  was  made  absolute.     The  auditor, 

(1)  Ab  to  the  two  first  mentioned  orders  of  Sessions,  against  which  the 
Company  had  not  appealed. 
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after  consulting  the  Poor  Law  Commissioners,  allowed  the  costs  of 
each  of  those  proceedings,  and  the  costs  paid  to  the  Company. 
These  allowances  were  among  the  items  which  it  was  sought  by  the 
present  rule  to  quash. 

The  case  was  put  into  the  Crown  paper,  and  was  now  argued  (i). 

The  greater  part  of  the  rule  was,  in  the  course  of  the  argument, 
abandoned :  and  ultimately  the  only  points  insisted  on  were,  that 
the  audits  should  be  quashed  on  account  of  the  interest  of  the 
auditor ;  or,  supposing  this  not  to  be  granted,  that  the  allowance 
of  the  costs  of  the  litigation  arising  from  the  friendly  appeal  should 
be  quashed.  That  part  only  of  the  arguments  which  bore  on  these 
questions  is  reported. 

Chambers  and  Winser,  for  the  auditor  and  the  parish  oflScers : 

First :  the  auditor  was  interested  in  the  matters  on  which  he  was 
to  decide ;  but  that  fact  was  known  to  those  who  appointed  him, 
and  also  to  the  Company,  who,  by  their  long  acquiescence,  tacitly 
sanctioned  his  acting  as  auditor,  though  interested.  As  far  as 
regards  the  first  audit  complained  of,  it  was  too  late  to  take  the 
objection,  which  was  already  waived.  The  second  audit,  how- 
ever, was  held  after  notice  of  the  objection.  But  those  who  had 
appointed  Charsley  knew  of  his  situation ;  he  was  not  to  blame  for 
being  ^auditor  ;  and  at  all  events  he  was  auditor,  and  as  such  was 
bound  to  see  that  the  duties  of  his  office  were  performed.  It  is 
obvious,  from  the  proceedings  at  the  audit,  that  he  was  to  expect  no 
assistance  from  the  Company.  Whatever  course  he  tried  to  take, 
he  was  met  by  a  protest  and  a  technical  objection  :  it  is  evident  that 
the  Company  were  not  seeking  to  have  the  accounts  fairly  audited, 
but  to  prevent  their  being  audited  at  all.  In  substance  Parker 
acted  as  Charsley 's  assessor :  and,  though  in  form  the  audit  was 
that  of  Charsley,  who  was  interested,  in  reality  it  was  the  audit  of 
an  impartial  person.  That  an  interested  party  must  not  act  as 
Judge  where  it  can  be  avoided  is  a  rule  laid  down  in  many  cases. 
That  is  the  principle  of  Brooken  v.  The  Earl  of  Rivers  {2), 
Anonymous  (s)  case  in  Salkeld,  and  21ie  City  of  London  v.  Wood  (4). 
In  those  cases  it  was  not  necessary  that  the  plaintiff  should  sue  in 
his  own  Court.  But  in  Hex  v.  The  Justices  of  Essex  (6),  where 
the  sole  appeal  was  to  the  borough  justices,  and  there  was  not  a 


(1)  Before  Lord  Denman,   Ch.  J., 
Patteson  and  Wightman,  J  J. 

(2)  Hardres,  503. 


(3)  1  Salk.  396. 

(4)  12  Mod.  669. 

(5)  17  E.  B.  422  (o  M.  &  S.  513). 
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quorum  of  borough  jugtiees  free  from  interest  in  the  subject-matter, 
it  was  held  that  the  justices,  though  interested,  might  hear  the 
appeal.     *     *     * 

Secondly:  the  law  costs  were  properly  allowed.  The  general 
principle,  that  all  persons  filling  a  public  situation  are  to  be  reim- 
bursed for  costs  incurred  by  them  in  their  public  capacity,  is  laid 
down  in  Ilex  v.  Essex  (i). 

[They  also  cited  Rex  v.  Gwi/er{2),  4  Burn's  Justice,  372,  tit. 
Poor  (3),  and  Hex  v.  Micklefield  (4).] 

M.  D.  Hill  and  Pashlei/,  contra  : 

First :  It  is  an  essential  principle  of  justice  that  the  members  of 
a  tribunal  must  not  be  interested  in  the  subject  they  are  to  decide ; 
and,  accordingly,  a  long  series  of  cases  has  established  that  wherever 
the  tribunal  is  so  interested  the  decision  is  void.  The  most  recent 
cases  on  the  subject  are  Reg.  v.  21ie  Cheltenham  Commissioner's  (5) 
and  Reg.  v.  The  Justices  of  Hertfordshire  (6).  No  interest  could  be 
more  direct  than  that  of  the  auditor  in  the  present  case. 

(Lord  Denman,  Ch.  J.:  There  can  be  no  doubt  of  his  interest:  the 
audit  can  be  supported  only  on  the  principle  that  the  Legislature, 
by  creating  such  an  office,  has  made  it  necessary  that  the  person 
holding  it  should  act,  though  interested.) 

There  can  be  no  such  necessity ;  for  it  was  in  his  power  to  resign. 
The  Legislature  has  not  obliged  a  man  to  keep  such  an  office,  when 
it  is  impossible  to  fulfil  its  duties  impartially.  Rex  v.  The  Justices 
of  Essex  (7)  did  not  proceed  on  the  principle  for  which  it  is  cited, 
but  on  the  construction  of  particular  statutes ;  and  in  that  case  the 
interest  was  very  slight,  that  of  rate  payer  only.  At  all  events 
Charsley  might  have  had  an  assessor,  instead  of  sitting  himself. 

(Lord  Denman,  Ch.  J. :  That  would  have  been  the  common  sense 
course ;  but  did  not  he  do  so  in  fact?) 

At  first  he  employed  Mr.  Parker;  but  afterwards  he  sat  himself 
*and  completed  the  audit. 

(WiOHTMAN,  J. :  That  was  in  consequence  of  the  letter  of  the  Poor 
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(1)  2  K.  K.  470  (4  T.  R.  591). 

(2)  41  B.  B.  422  (2  Ad.  &  El.  216). 
(a)  Ed.  29,  1845. 

(4)  Caldecott,  507 ;   S.  C.  I  Bott't 
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(5)  55  R.  B.  321  (1  a  B.  467). 

(6)  66  B.  B.  556  (6  Q.  B.  753). 
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Law  Commissioners.  A  distinction  is  taken  there  between  dele- 
gating his  powers  and  procuring  assistance.  What  is  that  distinc- 
tion ?  Is  it  more  than  that,  if  Mr.  Charsley  employed  an  assessor, 
the  audit  must  be  in  form  that  of  Charsley  as  auditor,  and  it  would 
not  appear  on  the  face  of  the  proceedings  that  there  was  an  assessor.) 


{  •837  ] 


If  the  decision  was  that  of  a  disinterested  person,  that  fact  might 
be  shown.  (The  counsel  for  the  parish  contended  that  the  affidavits 
showed  that  in  fact  the  decision  on  the  propriety  of  allowing  the 
bills  of  costs  was  by  Mr.  Parker.)  Even  if  such  was  the  fact  in 
the  present  case,  which  is  denied,  the  adjudication  would  be  void  ; 
neither  an  interested  person  nor  his  deputy  can  try  a  cause :  Brookes 
V.  The  Earl  of  Rivers  (i),  The  City  of  London  v.  Wood  (2). 

Secondly :  The  law  costs  were  improperly  allowed.     The  want  of 
success  does  not  necessarily  show  that  the  costs  were  improperly 
incurred;    but  it  throws  on   the  officers  of  the  poor  the  onus  of 
showing  that  they  were  incurred  properly.     The  sanction  of  the 
vestry  makes  no  difference.      In  Rex  v.  Micklefield  (3),  which  is  best 
reported  in  Bott's  Poor  Law,  Bullbr,  J.  seems  to  have  thought  the 
consent  of  the  vestry  unnecessary  if  the  litigation  was  proper,  and 
useless  if  it  was  not.     The  more  modern  decisions  have  gone  on  the 
principle  that  the  officers  of  the  poor  should  have  no  interest  in 
encouraging  litigation,  and,  therefore,   that  costs   should  not  be 
allowed  unless  the  necessity  for  incurring  them  was  clear :  Rex  v. 
Bird  (4),  Rex  v.  Johnson  (5),  Reg.  *v.  Fouch  (6) ;    Reg.  v.  The  Mayor 
of  Leeds  (7)  is  a  similar  case  as  to  costs  incurred  by  officers  of  a 
borough.     *     *     ♦ 

Cur.  adv.  vult. 

Lord  Denman,  Ch.  J.,  on  a  subsequent  day  of  the  vacation  (February 
24th),  delivered  judgment  : 

This  was  a  certiorari,  issued  under  stat.  7  &  8  Vict.  c.  101,  s.  85, 
to  remove  two  several  accounts  of  the  poor  rate  raised  for  the  parish 
of  Burnham  in  the  county  of  Buckingham,  ending  at  Midsummer 
and  Michaelmas  respectively,  a.d.  1844,  and  the  audits  of  them  by 
Mr.  Charsley,  the  district  auditor,  with  his  reasons  for  allowing, 
disallowing  or  surcharging  any  portion  thereof. 

The  writ  was  sued  out  by  the  Great  Western  Railway  Company, 


(1)  Hardres,  503. 

(2)  12  Mod.  669,  690. 

(3)  1  Bott,  102,  pi.  113;  S.  C,  Cald. 
507. 


(4)  2  B.  «&  Aid.  522. 

(5)  44  E.  R  439  (5  Ad.  &  El.  340). 

(6)  67  E.  E.  684  (2  Q.  B.  308). 

(7)  4  Q.  B.  796. 
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whose  objections,  and  the  answers  to  *them,  occupied  affidavits  of 
uncommon  length.  On  the  close  of  the  argument,  the  learned 
counsel  for  the  prosecution  narrowed  their  complaint  to  four  items, 
being  the  law  charges  on  several  proceedings  at  the  Quarter  Sessions 
and  in  this  Court.  These  were  bills  of  costs  claimed  to  be  due 
to  Messrs.  Gharsley  and  Farton,  the  solicitors  for  the  parish  of 
Burnham:  Mr.  Charsley  was  the  auditor  to  whom  they  were 
submitted. 

The  first  objection  was  founded  on  this  circumstance,  as  on  well- 
known  principles  no  auditor  can  settle  his  own  accounts,  and  his 
appointment  to  do  so  is  therefore  said  to  be  ipso  facto  void. 

We  cannot  admit  the  validity  of  one  answer  given  to  this  objection : 
that,  if  the  auditor's  appointment  were  void,  he  would  not  come 
within  the  enactment  which  gives  this  certiorari ;  because  he  might 
by  acting  make  himself  amenable  to  our  jurisdiction,  although  his 
acts  were  not  binding:  but  we  think  that,  having  been  duly 
appointed  auditor,  and  having  accepted  the  office,  he  could  not  decline 
any  of  its  duties.  His  election  by  those  who  knew  of  his  interest 
proved  their  confidence  in  his  integrity,  and  may  be  likened  to  the 
conduct  of  a  party  who  selects  the  adverse  counsel  as  an  arbitrator, 
or  deliberately  agrees  to  be  bound  by  the  decision  of  the  adverse 
party.  Justice  requires  us  to  add  that  Mr.  Charsley  appears  to  have 
done  all  in  his  power  towards  obtaining  such  assistance  as  might 
enable  him  to  come  to  a  correct  result :  and  indeed  there  is  no 
objection  stated  to  the  amount  of  his  bill.  We  do  not,  however, 
express  any  approbation  of  such  an  appointment,  though  it  is  said 
to  be  commonly  made  :  on  the  contrary,  we  think  the  parish  solicitor 
would  do  well  to  decline  the  office.  His  charges  may  be  perfectly 
*ju8t,  if  the  work  was  necessary  to  be  done ;  but  he  will  naturally 
be  apt  to  sanction  that  necessity. 

And  in  this  case  the  objection  secondly  made  by  the  prosecutors 
is  that  the  expenditure,  however  reasonable  in  amount,  was  incurred 
for  improper  purposes.  We  do  not  think  the  mere  want  of  success 
in  legal  proceedings  a  sufficient  reason  for  disallowing  them.  But 
we  think  the  proceedings  complained  of  justly  fall  under  the 
description  of  unnecessary  and  improper  litigation.  The  two  rates 
which  were  left  incomplete  for  want  of  the  declaration  enjoined  by 
stat.  6  &  7  Will.  IV.  c.  96,  s.  2,  ought  not  to  have  been  defended 
when  appealed  against :  the  friendly  appeals  by  Britnell  ought  not 
to  have  been  institated,  or  any  part  of  the  costs  of  them  paid  by 
the  parish  officers :  the  certiorari  obtained  in  this  Court  ought  not 
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to  have  been  rendered  necessary  nor  resisted  :  the  motion  to  quash 
a  part  of  that  certiorari  ought  not  to  have  been  made :  and  the  costs 
of  that  motion,  ordered  to  be  paid  by  the  parish  officers,  ought  not 
to  have  been  charged  upon  the  parish. 

These  various  proceedings  appear  indeed  to  have  been  sanctioned 
by  the  vestry  ;  but  the  vestry  has  no  power  to  direct  the  application 
of  the  poor  rate  to  illegal  purposes :  that  is,  the  majority  of  those 
attending  a  vestry  cannot  take  the  money  of  the  minority  of  those 
present,  and  that  of  the  absent,  and  employ  it  in  improper  litigation. 
The  overseers  have  the  entire  controul  of  the  expenditure  of  that 
rate ;  and  they  are  bound  to  take  care  that  it  shall  never  be  diverted 
from  its  legitimate  objects. 

Another  feature  in  this  case  requires  to  be  noticed.     The  over- 
seers appear  to  have  acted  in  all  these  proceedings,  except  the  first, 
on  the  opinion,  fairly  taken,  *and  by  the  recommendation,  of  a 
gentleman  at  the  Bar,  whose  ability  and  experience  they  might 
reasonably   trust.      But  the  advice  of  barristers,  though  it  may 
prove  the  bona  fides  of  those  who  follow  it,  cannot  alter  the  nature 
of  the  thing  done.     The  client  takes  the  chance  of  such  advice 
turning  out   to   be  unwarranted  by  law  and  condemned  by  the 
Court.    We  are  not  called  upon  to  observe  minutely  on  the  advice 
here  given  :  but  we  cannot  refrain  from  saying  that  the  contrivance 
for  enabling  the  overseers  to  do,  indirectly  and  at  considerable 
cost,  what  was  felt  to  be  impossible  if  attempted  directly,  appears 
to  us  to  be  so  very  questionable,  that  neither  the  attorneys,  nor 
perhaps  even  the  officers,  can  be  quite  excused  for  adopting  it. 

There  is  a  second  certioran :  in  so  far  as  it  comprises  the  same 
items  it  must  succeed,  and  those  items  must  be  disallowed.  By 
the  Act  which  gives  the  certioraii  to  remove  audits,  we  have  no 
power  to  take  any  middle  course. 

By  that  Act  we  are  also  empowered  to  order  the  costs  to  be  paid 
out  of  the  parish  rates.  But,  considering  all  the  circumstances, 
that  the  conduct  of  the  officers  has  been  free  from  all  ill  intention, 
and  the  opposition  to  their  proceedings  harassing,  we  do  not  think 
ourselves  bound  to  award  any  costs  to  the  prosecutors.  On  the 
other  hand,  the  Act  provides  for  reimbursing  the  auditor  his  costs 
out  of  the  parish  rates,  unless  this  Court  shall  make  any  order  to 
the  contrary.  We  are  of  opinion  that  this  auditor  ought  not  to  be 
so  reimbursed:  and  we  order  that  he  bear  his  own  costs  of  this 
proceeding. 

Rule  accordingly. 
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Case.  The  declaration  alleged  that  defendants  were  proprietors  of  a 
railway  and  of  cannages  for  the  conveyance  of  passengers,  cattle,  goods,  &c. 
for  reward;  that  plaintiff  delivered  to  them,  and  they  received  from  him,  a 
horse  of  plaintiff  to  be  **  safely  and  securely  "  earned  by  them  upon  their 
carriages,  and  to  be  safely  and  securely  delivered  to  plaintiff,  at  a  place 
mentioned,  for  rewai-d.  That  thereupon  it  was  their  duty  *' safely  and 
securely  "  to  convey  and  deliver  the  horse  as  aforesaid  ;  yet  that  defendants 
did  not  use  due  care  about  its  conveyance,  but  so  negligently  conducted 
themselves  therein,  that,  by  reason  of  the  defective  state  of  the  carriage  in 
which  the  horse  was  conveyed,  it  was  killed.  Flea,  denying  that  the  horse 
was  delivered  and  received  "  to  be  safely  and  securely"  carried  as  alleged. 
Issue  thereon. 

It  appeared  at  the  trial  that  the  plaintiff  had  pointed  out  a  defect  in  one 
of  the  partitions  of  a  horse-box  shown  to  him  for  the  reception  of  his  horse ; 
that  a  servant  of  the  defendants  then  endeavoured  to  secure  the  partition, 
and  assured  the  plaintiff  that  he  had  done  so ;  that  the  horse  was  carried  in 
that  box ;  and  that  the  horse's  death  was  occasioned  during  the  journey  by 
the  insecurity  of  the  partition.  A  receipt  was  given  to  plaintiff  for  the 
amount  paid  for  conveyance  of  the  horse,  at  the  foot  of  which  receipt  was 
written :  **  N.B.  This  ticket  is  issued  subject  to  the  owner's  undertaking  all 
risks  of  conveyance  whatsoever,  as  the  Company  will  not  be  responsible  for 
any  injury  or  damage  (however  caused)  occurring  to  horses  or  carriages, 
while  travelling,  or  in  loading  or  unloading."     Held  : 

That  the  terms  of  the  memorandum  formed  part  of  the  contract  for  the 
conveyance  of  the  horse,  and  that  they  disproved  the  aveiment  in  the 
declaration  that  the  defendants  received  the  horse  "to  be  safely  and 
securely"  carried. 

Qucere,  whether,  notwithstanding  the  terms  of  the  memorandum,  the 
plaintiff  might  not  have  alleged  that  it  was  the  duty  of  the  defendants  to 
provide  a  sufficient  carriage,  and  have  charged  them  with  the  damage 
arising  from  a  breach  of  that  duty. 

Case.  The  declaration  stated  that  the  defendants  were 
proprietors  of  a  certain  railway,  to  wit  the  York  and  North 
Midland  Railway,  and  of  certain  carriages  used  by  them  for  the 
conveyance  therein  of  passengers,  cattle,  goods,  &c.  in  and  upon 
tlie  said  railway,  and  other  railways,  for  hire  and  reward  ;  that  the 
plaintiff,  on  «l'C.,  at  the  request  of  the  defendants,  caused  to  be 
delivered  to  the  defendants,  and  defendants  then  received  from 
plaintiff,  nine  horses  of  the  plaintiff  to  be  safely  and  securely 
carried  by  defendants  in  and  upon  the  carriages  of  defendants,  and 
by  the  said  railway  and  certain  other  railways,  to  wit  from  York  to 
Watford,  Ac,  and  to  be  safely  and  securely  delivered  *to  the  plain-  [  *S48  ] 
tiff  at  "Watford  aforesaid,  for  certain  reasonable  reward  to  defendants 
in  that  behalf.  That  it  thereupon  became  and  was  the  duty  of 
(1)  Cited  in  Shaw  v.  O.  W.  liy.  Co.  [1894]  1  Q.  B.  373,  381,  70  L.  T.  218. 
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defendants  safely  and  securely  to  carry  and  convey  and  deliver  the 
said  horses  of  the  plaintiff  as  aforesaid.  Yet  defendants,  not 
regarding  &c.,  did  not,  nor  would,  use  due  and  proper  care  in  and 
about  and  for  the  carriage  and  conveyance  as  aforesaid  of  the 
plaintiff's  said  horses  from  York  to  Watford,  but  took  so  little  and 
such  bad  care  in  this  behalf,  and  so  wrongfully,  improperly,  and 
negligently  conducted  themselves  in  and  about  the  carrying  and 
conveying  of  the  said  horses,  that,  by  reason  and  in  consequence  of 
the  insuflBciency  and  defective  state  and  condition  of  a  carriage  of 
the  defendants  wherein  one  of  the  said  horses  was  then  being  carried 
and  conveyed  by  defendants  on  the  occasion  aforesaid,  the  said  horse, 
whilst  being  carried  and  conveyed  therein  by  defendants,  was  killed. 

Pleas  1.     Not  guilty.    Issue  thereon. 

2.  That  defendants  did  not  receive  from  plaintiff  the  said  horses, 
or  any  of  them,  to  be  safely  and  securely  carried  by  defendants  in 
and  upon  the  carriages  of  defendants,  as  in  the  declaration 
mentioned,  to  Watford,  &c.,  to  be  safely  and  securely  delivered  to 
plaintiff  at  Watford  aforesaid,  viodo  et  forma,  &c.     Issue  thereon. 

8.  That  defendants  received  from  plaintiff  the  said  horses  to  be 
carried  by  defendants  from  York  to  Watford,  subject  to  a  certain 
contract  between  plaintiff  and  defendants  that  plaintiff  should 
undertake  all  risks  of  conveyance  of  the  said  horses  whatsoever, 
and  that  defendants  should  not  be  responsible  for  any  injury  or 
damage,  however  caused,  occurring  to  the  said  horses  while 
travelling  on  the  said  railway,  or  in  loading  or  *unloading  the 
same ;  and  that  the  said  horse  was  killed,  and  the  said  loss  and 
damage  to  the  plaintiff  occurred,  whilst  the  said  horse  was  travelling 
in  and  upon  and  along  the  said  railway  :  verification.  Eeplication, 
traversing  the  contract  as  alleged  in  the  plea.     Issue  thereon. 

On  the  trial,  before  Alderson,  B.,  at  the  Yorkshire  Spring  Assizes, 
1848,  it  appeared  that  the  plaintiff,  who  was  a  horse  dealer,  had 
brought  nine  horses  to  the  York  and  North  Midland  Railway 
station,  to  be  conveyed  by  railway  to  Watford.  Three  horse-boxes 
were  shown  him,  to  one  of  which  he  objected  on  the  ground  that  a 
partition  separating  one  horse-standing  from  another  was  insecure. 
One  of  the  Company's  servants  endeavoured  to  remedy  the  defect, 
and  assured  the  plaintiff  that  the  partition  had  been  secured ;  and 
the  horses  were  placed  in  the  boxes.  The  plaintiff  then  paid  the 
fare  for  their  conveyance  ;  and  a  receipt  was  given  him  for  money 
paid  on  account  of ''  three  horse-boxes  ;  "  and  at  the  foot  of  the  receipt 
was    the  following    memorandum :  "  N.B.    This  ticket  is  issued 
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subject  to  the  owner's  undertaking  all  risks  of  conveyance  what- 
soever, as  the  Company  will  not  be  responsible  for  any  injury  or 
damage  (however  caused)  occurring  to  horses  or  carriages,  while 
travelling,  or  in  loading  or  unloading."  On  the  train  arriving  at 
Normanton,  it  was  found  that  one  of  the  horses  had  killed  itself, 
and  that  the  insecurity  of  the  above-mentioned  partition  had  led  to 
its  death.  It  was  objected,  for  the  defendants,  that  the  memoran- 
dum constituted  the  contract,  and  that  the  effect  of  the  memorandum 
was  to  protect  the  defendants  from  responsibility  under  the  circum- 
stances, and  to  entitle  them  to  a  verdict  on  the  second  and  third 
issues.  The  learned  Judge  was  of  opinion  that  the  fepecial  notice 
*did  not  exempt  the  defendants  from  the  obligation  to  use  ordinary 
care,  and  also,  on  the  authority  of  Lyon  v.  Mells  (i),  that  a  contract 
in  the  terms  of  the  memorandum  was  subject  to  an  implied  excep* 
tion  of  injury  arising  from  the  insuflBciency  of  the  carriage  provided 
by  the  defendants :  and  he  directed  a  verdict  for  the  plaintiff. 

Knowles,  in  Easter  Term,  1848,  obtained  a  rule  nisi  for  a  new 
trial  (2),  on  the  ground  of  misdirection.    In  Hilary  Term  last  (3), 
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Martin  and  Dearsley  showed  cause : 

The  contract  proved  was  no  variance  from  the  contract  alleged  in 
the  declaration.  The  contract  to  carry  "  safely  and  securely  '* 
would  have  been  implied  without  any  express  allegation  ;  and  that 
implied  contract  was  not  displaced  by  the  special  notice.  The 
words  "  safely  and  securely**  are  to  be  understood  with  reference 
to  the  relative  rights  and  duties  of  the  parties,  and  import  no  more 
than  that  the  defendants  were  to  use  ordinary  care  :  Ro88  v.  HiU  (4). 
The  defendants  were  bound  to  use  ordinary  care  notwithstanding 
their  notice:  Bodenham  v.  Bennett  (5),  Birkett  v.  WiUan  (6),  Sleat  v. 
Fogg  (7),  Wyld  *v.  Pick/ord  (8),  Story  on  Bailments,  p.  351,  ch.  6, 
§  649.  The  unfitness  of  the  carriage  for  the  purpose  for  which  it 
was  offered  was  a  breach  of  ordinary  care  for  which  the  defendants 


(1)  7  fi.  fi.  726  (5  East,  428). 

(2)  Knowles,  on  moving,  expressed 
a  doubt  whether  he  had  leave  reserved 
to  move  to  enter  the  verdict  for  the 
defendants  on  the  second  and  third 
issues :  and  he  therefore  moved  for  a 
new  trial,  in  case  it  should  turn  out 
that  he  had  no  such  leave.  It  appeared 
that  the  counsel  for  the  plaintiff  had 
not  consented  that  leave  should  be  so 
reserved ;  and  the  rule  was  drawn  up 


for  a  new  triaL 

(3)  January  22nd  and  23rd.  Before 
Lord  Denman,  Ch.  J.,  Fatteson, 
Coleridge  and  Wightman,  J  J. 

(4)  2  C.  B.  877. 

(5)  18  E.  B.  686  (4  Price,  31). 

(6)  20  B.  B.  473  (2  B.  &  Aid.  356). 

(7)  24  B.  B.  407  (5  B.  &  Aid.  342). 

(8)  58  B.  R  775  (8  M.  &  W.  443). 
See  Hinton  v.  Dibbin,  57  B.  B.  754  (2 
Q.  B.  646).' 
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are  liable :  Lyon  v.  Mella  (i),  Story  on  Bailments,  p.  859,  ch.  6,  §  562. 
The  effect  of  the  two  authorities  last  mentioned  is  also  to  show  that 
the  third  plea  did  not  itself  state  the  contract  truly.  The  operation 
of  this  notice  was  merely  to  protect  the  defendants  from  liability  in 
consequence  of  unexpected  accident  or  misfortune,  such  as  fire  and 
robbery,  as  in  Latham  v.  Rutley  (2). 

Knoivles,  Joseph  Addison  and  Barstow,  contra : 

First :  There  is  a  variance  between  the  allegation  in  the  count 
and  the  proof,  which  entitles  the  defendants  to  a  verdict  on  the 
second  issue. '  The  count,  in  effect,  charges  the  defendants  as 
common  carriers  :  Dale  v.  Hall  (3) :  such  a  count  is  quasi  cjc 
contractu :  Powell  v.  Lay  ton  (4),  Max  v.  Roberts  (5)  :  and,  to  support 
it,  the  plaintiff  must  prove  a  contract  substantially  that  of  a  common 
carrier.  But,  in  the  present  case,  the  evidence  was  that  the  defen- 
dants never  were  common  carriers  of  horses  at  all.  When  they 
carried  horses  it  always  was  under  a  special  contract ;  the  special 
contract,  under  which  the  horses  of  the  plaintiff  were  received  was 
in  writing  and  contained  in  the  ticket,  which  at  this  stage  of  the 
proceedings  must  be  taken  to  have  been  understood  and  read  by  the 
plaintiffs.  Stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  68,  s.  4,  prevents 
common  carriers  from  affecting  *  their  liability  by  public  '*  notice  or 
declaration ; ''  that  means  by  any  public  notice  which  it  might  be 
presumed  all  persons  would  read :  but,  where  a  carrier  delivers  to 
a  particular  customer  a  notice  of  the  terms  on  which  he  will  carry, 
and  the  customer  assents  to  deliver  the  goods  on  these  terms,  it  is 
a  special  contract :  Palmer  v.  Grand  Junction  Railway  Company  (6)  ; 
and  such  a  special  contract  is  not  affected  by  section  4,  and  is 
expressly  protected  by  section  6.  In  the  present  case  the  contract 
was  not  that  of  carriers  :  it  was  to  let  out  a  box  for  the  conveyance 
of  the  horses  and  servants  of  the  plaintiff,  and  was  more  like  the 
contract  which  an  innkeeper  makes  when  he  furnishes  a  postchaise 
than  the  undertaking  of  a  common  carrier.  The  terms  of  the 
ticket  expressly  provide  that  the  Company  shall  not  be  responsible 
for  any  mischance  befalling  horses  :  it  is  competent  to  parties  so  to 
contract  if  they  will :  Harris  v.  Packwood  (7).  It  may  be  that,  not- 
withstanding these  strong  terms,  they  would  be  responsible  for  a 


(1)  7  fi.  B.  726  (5  East,  428). 

(2)  2  B.  &  C.  20. 

(3)  1  Wils.  281. 

(4)  9  R.  R  660  (2  Bos.  &  P.  N.  R. 
365}. 


(5)  2  Bos.  &  P.  N.  B.  454.    See  Max 
y.  Itoberta,  in  error,  12  East,  89. 

(6)  51  R.  R.  805  (4  M.  &  W.  749). 

(7)  15  B.  B.  755  (3  Taunt  264). 
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mischance  arising  from  their  negligence  :  but,  even  if  that  be  so, 

it  is  a  different  liability  from  that  declared  on,  and  the  variance  is 

fatal:  Latham  v.  Rutley  (i).      Ross  v.  Hill {2)  decides  only  that  the 

words  "  safely  and  securely,"  when  used  in  a  contract  of  bailment, 

must  be  construed  with  reference  to  the  common  law  liability  of  the 

bailee. 

Cur.  adv.  vult. 


SUAW 

V. 

York  and 

North 
Midland 
Railway 

COMPANT. 


Lord  Dbnman,  Ch.  J.,  in  this  vacation  (February  24th),  delivered 
the  judgment  of  the  Court.  After  having  stated  the  pleadings, 
his  Lordship  said : 

It  appeared,  by  the  evidence,  that  the  injury  to  the  horse,  which 
caused  its  death,  was  occasioned  by  a  defect  in  one  of  the  horse- 
boxes in  which  the  plaintiff's  horses  were  placed,  and  which  defect 
was  pointed  out  to  the  servants  of  the  defendants,  who  tried,  but 
unsuccessfully,  to  cure  it.  On  the  other  hand,  the  defendants 
proved  that,  when  the  horses  were  received,  a  ticket  was  given  to 
the  plaintiff,  stating  the  amount  paid  by  the  plaintiff  for  the 
carriage  of  the  horses,  and  the  journey  they  were  to  go,  and  having 
at  the  bottom  the  following  memorandum.  (His  Lordship  then 
read  it :  see  p.  896,  ante.) 

It  appears  to  us  to  be  clear  that  the  terms  contained  in  the 
ticket  given  to  the  plaintiff  at  the  time  the  horses  were  received 
formed  part  of  the  contract  for  the  carriage  of  the  horses  between 
the  plaintiff  and  the  defendants,  and  that  the  allegation  in  the 
declaration  that  the  defendants  received  the  horses  to  be  safely  and 
securely  carried  by  them,  which  would  throw  the  risks  of  conveyance 
upon  the  defendants,  is  disproved  by  the  memorandum  at  the  foot 
of  the  ticket ;  and  the  alleged  duty  of  the  defendants  safely  and 
securely  to  carry  and  convey  the  horses  would  not  arise  upon 
such  a  contract. 

It  may  be  that,  notwithstanding  the  terms  of  the  contract,  the 
plaintiff  might  have  alleged  that  it  was  the  duty  of  the  defendants 
to  have  furnished  proper  and  sufficient  carriages,  and  that  the  loss 
happened  from  a  breach  of  that  duty  ;  but  the  plaintiff  has  not  so 
declared,  but  has  alleged  a  duty  which  does  not  arise  upon  the 
contract  as  it  appeared  in  evidence.  The  rule,  therefore,  will  be 
absolute. 

Rule  absolute. 


[353] 


(1)  2B.  «&0.  20. 


(2)  2  0.  B.  877. 
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^'^Feh!2i^'  (13  Q.  B.  354-363 ;  S.  C.  18  L.  J.  M.  C.  129 ;  13  Jur.  406.) 

"~  On  a  question  whether  a  district,  anciently  part  of  a  parish,  was  entitled 

^        -'  to  have  separate  overseers,  and  to  levy  separate  poor  rates,  either  under 

stat.  13  &  14  Car.  11.  c.  12,  s.  21,  as  being  otherwise  unable  to  have  the 
benefit  of  stai  43  Eliz.  c.  2,  or  as  being  itself  a  parish  or  reputed  parisli 
within  stat.  43  Eliz.  c.  2,  the  Sessions  stated  the  following  facts  for  the 
opinion  of  the  Court,  submitting  it  to  the  Court  to  draw  such  inferences 
from  them  as  a  jury  might  draw : 

The  district  has  a  boundary  well  defined,  lies  at  the  extremity  of  the 
parish,  is  2,135  acres  in  extent,  has  a  population  of  700  persons,  and  is 
distant  about  nine  miles  from  the  parish  church ;  the  parish,  exclusive  of 
the  district,  is  8,020  acres  in  extent,  and  has  a  population  of  1,600  persons. 
Before  the  dissolution  of  the  monasteries,  the  district  had  a  chapel  with  a 
chantry  and  endowment  of  lands.  The  chapel  and  lands  were  granted  by 
the  Crown,  in  31  Eliz.,  t<^  tmstees  on  certain  trusts,  in  execution  of  which 
they  had  ever  since  nominated  the  minister  of  the  chapel  fur  license  by  the 
Bishop,  and  paid  over  the  profits  of  the  lands  to  such  minister,  without 
interference  by  the  vicar  of  the  parish.  The  chapel,  before  43  £liz.,  had  all 
parochial  rights  and  sacraments,  and  two  churchwardens,  and  its  own 
burial  ground.  The  district  has  never  contributed  to  the  repairs  of  the 
palish  chui'ch;  has  always  had  separate  surveyors  of  highways,  and  a 
separate  highway  rate,  and  has  not  contributed  to  the  parish  highways ;  and 
has  always  had  a  constable.  The  titheable  lands  of  the  district  have  always 
paid  tithes  to  the  vicar ;  the  minister  of  the  district  chapel  is  supported  by 
the  above  mentioned  endowment,  but  has  no  tithes. 

With  respect  to  the  maintenance  of  the  poor :  the  earliest  known  appoint- 
ment of  an  overseer  for  the  distiict  was  an  appointment  of  one  in  1738. 
This  appointment  of  a  single  overseer  was  continued  until  1785,  when  two 
were  appointed;  and  there  have  been  two  ever  since.  Separate  poor  rates 
have  always  been  made  for  the  parish  and  the  district ;  and  the  poor  in 
each  have  been  maintained  separately  as  to  out-door  relief.  The  amount 
in  the  pound  raised  has  always  been  the  same  in  both  parish  and  district ; 
the  district  either  taking  the  amount  already  fixed  by  the  paiish,  or  con- 
sulting the  parish  as  to  the  amount,  accordingly  as  the  district  rate  was 
made  before  or  after  the  paiish  rate.  There  was  no  workhouse  in  the 
district ;  but  its  poor  weie  sent  for  in-door  relief  to  the  parish  workhouse, 
and  there  maintained  out  of  the  parish  rate.  At  the  end  of  the  year,  the 
officers  of  the  parish  and  district  settled  accounts,  and  whichever  had  money 
beyond  its  own  expenditure  handed  the  balance  to  the  other.  The  accounts 
of  the  district,  after  allowance  by  its  own  vestry,  were  submitted  to  the 
parish  vestry  for  allowance ;  but  not  vice  versd :  Held, 

That  the  district  was  not  entitled  to  have  separate  overseers,  either  under 
stat.  13  &  14  Car.  II.  c.  12,  s.  21,  or  as  having  been  a  parish  (1)  or  reputed 
parish  at  the  time  of  the  paesing  of  stat.  43  Eliz.  c.  2. 

On  appeal  against  a  poor  rate  made  on  the  district  of  Wbaplode 
Drove,  in  the  Parts  of  Holland,  in  the  county  of  Lincoln,  the 
Sessions  confirmed  the  rate,  subject  to  a  case,  >^hich  was,  in 
substance,  as  follows. 

(1)  See  Interpretation  Act,  1889  (52      dation  [1901]  2  Ch.  317,  323,  70  L.  J. 
&  53  Vict.  c.  63),  8.  5.    Cited  in  In  re      Ch.  604,  84  L.  T.  815.— A.  C. 
Sandhach  School  and  Almshouse  Foun- 
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Whaplode  Drove  is  a  district   the   boundary  whereof  is  well        Rbo. 
defined  :  it  is  situate  across  the  southern  extremity  of  Whaplode,  in     clatton. 
the  Parts  of  Holland,  in  the  county  of   Lincoln.     It  comprises  a 
village,  a  chapel  with  a  chancel  *to  the  same,  and  also  a  burying       [  *35S  1 
ground  attached   thereto,  and  about  2,135  acres  of   land,  and  a 
population  of  about  700  souls ;  and  it  is  distant  about  nine  miles 
from   the   parish  church  of  Whaplode.     Whaplode,  exclusive   of 
Whaplode    Drove,  contains    about    8,020  acres    of  land,  with   a 
population  of  about  1,600  souls. 

The  important  parts  of  the  case  next  following  the  above  state- 
ments were  thus  abstracted  in  the  judgment  of  the  Court. 

**  It  appears  that,  before  the  dissolution  of  the  monasteries,  the 
abbot  and  convent  of  Crowland  were  lords  of  the  manor  of 
Whaplode,  patrons  of  the  church,  and  owners  of  the  tithes ;  that 
there  was  then  a  chapel  in  the  district  of  Whaplode  Drove,  with  a 
chantry  and  endowment  of  lands.  This  chapel  and  the  lands  were 
granted  by  the  Grown,  in  the  81st  of  Elizabeth,  to  certain  persons, 
from  whom  they  have  been  continued  in  trustees,  on  trusts  to  pay 
the  rents  and  profits  to  the  ministers  of  the  chapel ;  and  these 
trustees  have  on  a  vacancy  always  nominated  a  person  to  be 
minister,  who  has  been  licensed  by  the  Bishop.  The  vicar  of 
Whaplode,  the  advowson  of  which  vicarage  belongs  to  the  Grown, 
has  never  appointed,  or  in  any  way  interfered  with,  the  minister  of 
the  chapel.  The  chapel,  before  the  passing  of  stat.  48  Eliz.  c.  2, 
always  had  all  parochial  rights  and  sacraments,  and  its  own 
churchwardens,  two  in  number,  separate  from  Whaplode,  and  its 
own  separate  burial  ground.  The  inhabitants  of  the  district  have 
never  contributed,  and  do  not  contribute,  to  the  repair  of  the  church 
of  Whaplode.  There  have  been  always  separate  surveyors  of 
highways,  and  a  separate  rate  for  the  district,  which  has  not 
contributed  to  the  other  highways  in  the  parish  ;  and  it  has  always 
had  a  ^constable.  The  titheable  lands  of  the  district  have  always  [  *356  ] 
paid  tithes  to  the  vicar  of  Whaplode ;  but  considerable  part  of  the 
district  is  tithe  free,  having  been  abbey  land.  The  minister  is 
supported  by  the  profits  of  the  land  with  which  the  chapel  is 
endowed,  but  does  not  appear  to  have  any  tithes.  It  is  admitted 
in  the  case  that  anciently  the  district  was  parcel  of  the  parish. 
With  respect  to  the  maintenance  of  the  poor,  the  earliest  appoint- 
ment (i)  of   an  overseer  is  in  the  year  1788,  when  one  of    the 

(1)  The  case  stated  that  **  It  cannot      of,  overseers  were  appointed  for  Whap- 
be  ascertained  if  any,  or  what  number      lode  Drove  previously  to  1738." 
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Bbo.  inhabitants  of  the  district  was  appointed  overseer  for  the  district ; 
Clayton.  ^^^  t^^®  practice  so  continued  till  1785,  when  two  were  appointed ; 
and  from  that  time  there  have  been  always  two.  Separate  poor 
rates  have  constantly  been  made  for  the  parish  and  for  the  district ; 
and  the  poor  in  each  have  been  maintained  separately,  so  far  as 
outdoor  relief  has  been  given;  the  amount  in  the  pound  has 
always  been  the  same  in  both,  the  overseers  of  the  district  taking 
that  amount  which  had  been  already  fixed  by  the  overseers  of  the 
parish  when  they  made  a  rate  subsequent  to  the  parish,  or  con- 
sulting the  overseers  of  the  parish  as  to  the  amount  which  they 
were  about  to  fix  when  they  made  a  rate  prior  to  the  parish. 
There  was  no  workhouse  in  the  district;  but  the  poor  of  the 
district  who  required  in-door  relief  were  always  sent  to  the  work- 
house of  the  parish,  and  there  maintained  by  the  overseers  of  the 
parish  out  of  the  rate  levied  by  them  (1).  At  the  end  of  the  year, 
the  overseers  of  the  parish  and  of  the  district  seem  to  have  com- 
[  ♦SST  ]  pared  their  respective  accounts  ;  *and  whichever  had  money  in 
hand  beyond  their  own  expenditure  handed  such  money  or  balance 
to  the  other.  The  accounts  of  the  overseers  of  the  district,  after 
being  allowed  by  their  own  vestry,  were  submitted  to  the  vestry  of 
the  parish  and  allowed  by  them,  previous  to  their  being  exhibited 
before  the  justices,  but  not  the  accounts  of  the  parish  overseers 
vice  versa  "  (2).  The  case  stated,  however,  that,  since  the  appoint- 
ment of  a  district  auditor  under  stat.  7  &  8  Vict.  c.  101,  that  officer 
had  refused  to  allow  any  such  payments  of  balances  by  either 
district  to  the  other. 

The  case  then  stated  that  the  rate  appealed  against  was  made  on 
20th  April,  1846,  and  assessed  upon  rateable  property  situate 
in  Whaplode  Drove  only,  and  was  of  no  greater  amount  than  was 
required  if  Whaplode  Drove  ought  by  law  to  be  separately  rated 
for  its  own  poor,  but  was  higher  than  would  have  been  required  if 
there  had  been  one  uniform  rate  over  both  districts.  The  Poor 
Law  Commissioners,  by  order  of  23rd  November,  1835,  declared 

(1)  The  case  stated  that  orders  of  their  hands,  which  was  most  usually 
removal  were  made  to  and  from  Whap-  the  case,  such  balance  was  by  them 
lode  Drove  and  out  parishes :  but  no  paid  over  to  the  officers  of  Whaplode ; 
such  orders  had  ever  been  made  as  and  there  have  been  instances  when 
between  Whaplode  Drove  and  Whap-  balances  have  been  due  to  the  officers 
lode.  of  Whaplode  Drove,  in  which  case, 

(2)  The  statement  in  the  case,  as  to  until  the  time  of  the  appointment 
payment  of  balances,  was  that,  if,  next  mentioned,  such  balances  were 
after  audit  and  allowance,  the  officers  paid  over  to  them  by  the  officers  of 
of  Whaplode  Drove  had  a  balance  in  Whaplode. 
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that  eleven  "  parishes  or  places  "  named  in  their  order,  and  among        Reo. 
them  Whaplode  Drove  and  Whaplode  (mentioned  as  numbers  10     clayton. 
and  11  of  the  said  parishes  &c.),  should  be  united  for  the  adminis- 
tration of  poor  law  relief  by  the  name  of  **  the  Holbeach  Union ;  " 
and  that  a  fixed  number  of  guardians  should  be  separately  elected 
for  each  district  of  the  said  union :  That  the  order  had  always  been 
in  force  from  7th  December,  *1885,  when  it  came  into  operation ;       [  •ass  ] 
and  that  Whaplode  Drove  and  Whaplode  had  separately  contributed 
to  the  common  fund  of  the  Union  in  the  proportions  defined  by  the 
said  order. 

The  respondents  contended  that  Whaplode  Drove  was,  at  the 
time  of  the  passing  of  stat.  43  Eliz.  c.  2,  either  actually  or  by 
reputation,  a  parish,  and  was  therefore  entitled  to  have  overseers 
appointed  for  it,  and  to  maintain  its  own  poor  separately  from 
Whaplode :  or  that,  since  stat.  18  &  14  Charles  II.  c.  12,  overseers 
had  been  appointed  for  Whaplode  Drove  under  sect.  21  of  that  Act. 
'  The  question  for  the  opinion  of  the  Court  was,  whether  Whaplode 
Drove,  upon  the  grounds  above  mentioned,  or  any  of  them,  was 
entitled  to  have  overseers  appointed  for  it,  and  to  maintain  and 
manage  its  own  poor,  and  to  have  rates  and  assessments  made  and 
levied  thereon  for  that  purpose  separately.  The  Court  was  to  have 
all  the  power  to  draw  inferences  and  conclusions  from  the  facts 
stated  which  a  jury  upon  the  trial  of  a  civil  action  would  have.  If 
the  Court  should  be  of  opinion  that  the  district  of  Whaplode  Drove 
was  so  entitled,  the  rate  was  to  be  confirmed  ;  if  the  Court  should 
be  of  a  contrary  opinion,  to  be  quashed. 

The  case  was  argued  in  last  Term  (i). 

Wliitehurst  and  Tomlinson,  in  support  of  the  order  of  Sessions : 

First :  the  facts  stated  in  the  case  show  that,  from  a  very  early 
time,  the  two  districts  of  Whaplode  and  Whaplode  Drove  were,  for 
all  ecclesiastical  purposes,  completely  severed.  Whaplode  Drove 
is  shown  *to  have  been  in  fact  a  parish  within  the  definitions  in  [  *359  ] 
1  Blackst.  Com.  112,  and  1  Burn's  Ecclesiastical  Law,  tit.  Chapel, 
p.  800,  9th  edition.  The  fair  inference  from  the  facts  appearhig  on 
the  case  is,  that  this  state  of  things  was  immemorial,  and  that 
Whaplode  Drove  was  originally  a  separate  parish  from  Whaplode : 
Attomey-Oeneral  v.  Brereton  (2).    But  it  is  not  necessary  to  consider 

(1)  January  20th  and  24th.    Before     were  sitting  in  the  Criminal  Court  of 
Patteson  and  Wightman,  JJ.     Lord     Appeal. 
Denman,  Ch.  J.,  and  Coleridge,  J.,  (2)  2  Yes.  Sen.  425. 
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Reg.  whether  the  districts  were  distinct  parishes ;  for  it  is  clear  that  at 
Clayton,  the  passing  of  stat.  43  Eliz.  c.  2,  the  district  of  Whaplode  Drove 
had  distinct  churchwardens  from  those  of  the  parish.  Wherever 
that  was  the  case,  as  the  churchwardens  of  the  parish  could  not 
usurp  the  powers  of  the  churchwardens  of  the  district  (which  they 
must  have  done  had  they  acted  as  overseers  of  the  whole),  the 
statute  must  have  been  inoperative  unless  section  1  was  construed 
to  apply  to  the  churchwardens  de  facto  of  districts  not,  properly 
speaking,  parishes.  That  construction  was  very  early  put  upon  the 
statute:  Hilton  v.  Paicle  (i),  Nichols  v.  Walker  (2) ;  and  has  been 
confirmed  at  a  later  period :  Forest  of  Dean  v.  Linton  (^).  The 
cases  have  turned  entirely  on  the  completeness  of  the  ecclesiastical 
'  separation  de  facto  at  the  time  of  the  passing  of  stat.  48  Eliz.  c.  2, 
the  conditions  of  which  are  enumerated  in  Rudd  v.  Morton  (4),  and 
all  of  which  are  found  here.  Some  incidents  of  such  a  separation 
were  wanting  in  each  of  the  cases  that  may  be  cited  on  the  other 
side,  as  Reg.  v.  The  Justices  of  Worcestershire  (6),  in  which,  however, 
the  authority  of  Rudd  v.  Morton  (4)  was  recognised.  If  Whaplode 
[  ♦360  ]  Drove  is  not  a  separate  reputed  parish  within  *the  meaning  of  stat. 
48  Eliz.  c.  2,  then  the  whole  parish  is  unable  to  have  the  benefit  of 
that  statute,  and  the  district  is  within  stat.  18  &  14  Car.  II.  c.  12, 
sect.  21.  It  may  be  said  that  the  justices  should  have  found  this 
as  a  fact :  Rex  v.  Neivell  (6) ;  they  have,  however,  in  substance 
found  the  fact  by  confirming  the  rate.  And  the  practice  appears 
by  the  case  to  have  been  to  treat  these  as  separate  parishes,  and  to 
keep  the  rates  separate  in  every  respect,  except  that,  by  a  sort  of 
irregular  anticipation  of  a  poor  law  union,  the  oflScers  of  Whaplode 
Drove  paid  the  parish  for  the  use  of  their  workhouse  for  in-door  relief. 

(WiGHTMAN,  J. :  The  statement  in  the  case  is  scarcely  consistent 
with  that  explanation ;  for,  if  that  was  so,  there  never  could  have 
been  a  balance  due  to  Whaplode  Drove  (7).) 

The  statement  does  not  show  intelligibly  how  a  balance  could  be 
payable  to  them  in  any  way.  The  proceedings  of  the  Poor  Law 
Commissioners,  acquiesced  in  by  the  inhabitants,  have  some  weight 
as  evidence  of  reputation  that  the  districts  were  separate. 

Pashley  and  Worlledge,  contra,  relied  upon  the  payment  of 

(1)  Cro.  Car.  92.  nom.  Rudd  v.  Foster. 

(•2)  Cro.  Car.  394.  (5)  12  Ad.  &  El.  28. 

(3)  2  Salk.  487.  (6)  4  T.  R.  266. 

(4)  2  Salk.  601 ;  8.  C.  4  Mod.  157,  (7)  See  p.  402,  note  (2),  anU. 
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tithes  to  the  vicar,  the  want  of  a  second  overseer  for  Whaplode        T^eq. 
Drove  before  the  year  1785,  the  common  workhouse,  and  the  com-      Clayton. 
munity,  in  effect,  of  the  fund  for  the  relief  of  the  poor,  and  the  mode 
of  keeping  the  accounts,  to  show  that  the  rate  was  bad ;  and  they 
cited  Rex  v.  Newell  (i),  Malkin  v.  Vickerstaff  (2),Bastock  v.  Ridgivay{s)y 
and  Price  v.   QiuirreU  (4).      They   referred  to   Forest  of  Dean  v. 
Linton  (5),  Weedon  v.  *  Walker  (6)  and  Rndd  v.  Morton  (7),  to  show  that       [  *36l  ] 
a  place  must  both  be  a  reputed  parish  and  also  have  a  full  com- 
plement of  overseers,  to  be  within  stat.  43  Eliz.  c.  2:  and  they 
distinguished  Hilton  v.  Pawle  (8)  and  Nichols  v.  Walker  (9)  from  the 
present  case  on  this  ground. 

The  judgment  of  the  Court  was  delivered  in  this  vacation 
(February  24th)  by 

WiGHTMAN,  J.,  who,  after  stating  the  question,  and  the  substance 
of  the  case  as  above  (pp.  400 — 402.  ante),  said  : 

Under  all  these  circumstances,  we  cannot  but  see  that  the  fund 
for  the  maintenance  of  the  poor  has  always  been  in  substance  and 
reality  a  joint  fund,  notwithstanding  the  mode  in  which  the  parts 
of  it  have  been  assessed  and  collected,  and  even  applied  during  the 
year.  The  having  only  one  workhouse,  the  accounting  at  the  end 
of  the  year,  and  the  submitting  the  district  accounts  to  the  vestry 
of  the  parish,  are  conclusive  facts,  and  bring  this  case  within  the 
principle  of  many  decided  cases,  especially  Rex  v.  Newell  (i),  Bastock 
V.  Ridgway  (3),  Malkin  v.  Vicker8taff{2),  Rexv,  Justices  of  Salop  (lO), 
Reg.  V.  Justices  of  Woi'cestershire  (ii),  Reg.  v.  Marriott  (12),  Price  v. 
Quarrell{4).  Therefore  the  statute  13  &  14  Car.  II.  does  not  apply 
to  this  case.  Whaplode  and  Whaplode  Drove,  *notwithstanding  t  *^^^  1 
the  largeness  of  their  extent,  might  have  had,  and  have  had,  the 
benefit  of  the  statute  43  Eliz.  c.  2. 

But  it  is  said  that  Whaplode  Drove  was,  before  and  at  the  time 
of  the  passing  the  statute  of  43  Elizabeth,  a  parish  or  reputed 
parish,  and  therefore  entitled  to  be  separate  from  Whaplode  in 
regard  to  the  maintenance  of  the  poor.  To  establish  this  point, 
reliance  was  placed  on  the  cases  of  Attorneg-Oeneral  v.  Brereton{i3), 

(1)  4  T.  R.  266.  (8)  Cro.  Car.  92. 

(2)  3  B.  &  Aid.  89.  (9)  Cro.   Car.   394 ;    .S.    C.    1    (W.) 

(3)  6  li.  &  C.  496.  Jones,  355. 

(4)  12  Ad.  &  El.  781.  (10)  3  B.  &  Ad.  910. 

(5)  2  Salk.  487.  (i  1)  12  Ad.  &  El.  28. 

(6)  2  BoU.  Kep.  160.  (12)  54  li.  B.  698  (12  Ad.  &  El.  35, 

(7)  2  Salk.  501;  S.  V.  4  Mod.  157,      note  (c)). 

nom.  Rudd  v.  Foster.  (13)  2  Ves.  Sen.  425. 
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Rbo.  Hilton  V,  Pawle  (i),  Nichols  v.  Walker  (2),  Forest  of  Dean  v.  Linton  (s), 
Clayton,  ^"dd  v.  Foster  (4).  These  cases  have  all  been  cited  and  commented 
upon  at  different  times,  and  especially  in  Price  v.  QuuiTell  (o). 
They  show  that,  where  the  ecclesiastical  separation  is  complete,  as 
it  certainly  is  in  the  present  case,  with  the  exception  of  tithes,  the 
districts  may  be  separate  parishes  or  reputed  parishes ;  but  not  that 
they  necessarily  must  be.  The  inhabitants  of  a  chapelry  may  be 
discharged  from  contributing  to  the  repair  of  the  parish  church 
without  ceasing  to  be  part  of  the  parish  :  and  the  entire  separate 
maintenance  of  the  poor  has  always  been  considered  as  an  important 
ingredient  in  determining  whether  a  district  was  a  parish  or  a 
chapelry.  That  ingredient  we  consider  to  be  wanting  here:  and, 
when  to  that  is  added  the  very  strong  fact  of  the  lands  in  the  district 
of  Whaplode  Drove  paying  tithes  to  the  vicar  of  Whaplode,  we  are 
constrained  to  say  that  in  our  opinion  the  evidence  shows  that 
[  'ses  ]  Whaplode  Drove  was  *not  before  and  at  the  time  of  the  passing  of 
stat.  48  Eliz.  c.  2,  a  parish,  or  reputed  parish. 

What  has  happened  since  the  passing  of  stat.  4  &  5  Will.  IV.  c.  76, 
does  not  weigh  with  us  in  coming  to  our  conclusion.  The  Poor 
Law  Commissioners  do  not  profess  by  any  act  of  theirs  to  alter, 
nor  could  they  by  law  alter,  the  relation  in  which  Whaplode  and 
Whaplode  Drove  stood  to  each  other.  They  have  acted  on  the 
supposition  that  by  law  those  districts  were  separated  from  each 
other ;  which  supposition  we  think  erroneous :  and  the  refusal  of 
the  auditor,  under  stat.  7  &  8  Vict.  c.  101,  to  allow  the  payments 
which  had  usually  been  made  cannot  have  any  legal  effect  whatever. 

Upon  the  whole  we — that  is,  my  brother  Patteson  and  myself, 
before  whom  only  this  case  was  argued — are  of  opinion  that  the 
question  put  to  the  Court  by  the  Court  of  Quarter  Sessions  must  be 
answered  in  the  negative,  and  the  rule  to  quash  the  rate  made 
absolute. 

Ride  absolute  to  quash  the  rate. 

(1)  Cro.  Car.  92.  (4)  4  Mod.  157;  S.  C.  nom.  Ru(U 

(2)  Cro.   Car.   394;  8,    C.    1    (W.)      v.  itfr/rtow,  2  Salk.  601. 
Jones,  355.  (5)  12  Ad.  &  El.  784. 

(3)  2  Salk.  487. 
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IN  THE   EXCHEQUER   CHAMBER. 
(Error  from  the  Queen's  Bench  (i).) 


BARON   DE  BODE  v.   REG.  (2).  1847. 

(13  Q.  B.  364—388.)  ^^'  27. 

1848. 
On  petition  of  right,  suggesting  that,  under  the  conventions  mentioned      j      /  „ 

in  stat.  59  G^eo.  III.  c.  31  (for  enabling  Commissioners  to  carry  into  effect  ^* 

certain  conventions  for  liquidating  claims  of  British  subjects  and  others       r  %  2  3 

against  the  Government  of  France),  the  Crown  has  received  moneys  to  *   * 

which  the  suppliant  is  entitled :  Held,  by  the  Court  of  Ex.  Ch.,  affirming         [  554  ] 

the  judgment  of  Q.  B., 

That  there  was  no  ground  for  the  petition  of  right,  and  the  suppliant 
could  take  nothing,  since  he  had  no  right  except  by  claiming  according  to 
the  statute,  and  the  statute  disposed  of  the  whole  fund. 

Held,  also,  that  the  Queen*s  Bench  had  power  to  give  judgment  on  the 
petition,  and  that  the  judgment  was  right  in  form. 

After  the  judgment  of  the  Court  of  Queen's  Bench  in  this  case 
the  suppliant  died  intestate ;   October  2nd,  1846.     His  *soii  and      C  *^^^  1 
administrator  brought  a  writ  of  error  in  the  Exchequer  Chamber  on 
the  judgment  in  B.  B.    The  assignment  of  errors  was  as  follows. 

"Afterwards,  to  wit  on  "  &c.  (22nd  June,  1847),  "before"  *fec.,  in 
the  Exchequer  Chamber,  comes  Clement  Augustus  Gregory  Peter 
Lewis,  Baron  de  Bode,  the  son  and  administrator  with  the  will 
annexed  of  the  said  suppliant  Clement  Joseph  Philippe  Pen,  Baron 
de  Bode,  deceased,  by  Henry  Seymour  Westmacott  his  attorney, 
and  says  "  &c.  (common  assignment  of  error).  "  And  this  he  the  said 
C.  A.  6.  P.  L.,  Baron  de  Bode,  so  being  such  administrator  as  afore- 
said, is  ready  to  verify.  Whereupon  the  said  C.  A.  G.  P.  L.,  Baron 
de  Bode,  as  such  administrator  as  aforesaid,  prays  that  the  judg- 
ment aforesaid  may,  for  the  error  aforesaid  and  for  other  errors  in 
the  said  record  and  process  being,  be  reversed,  annulled  and  for 
nothing  esteemed ;  and  that  the  Attorney-General  of  the  said  lady 
the  Queen  may  rejoin  to  the  error  aforesaid ;  and  that  the  Court " 
&c.  "now  here  may  proceed  to  the  examination  as  well  of  the  record 
and  process  aforesaid  as  of  the  matters  above  for  error  assigned." 

In    Michaelmas  Term  (November  9th),  1847,  Sir  John  Jenis^ 

Attorney-General,  moved  to  quash  the  writ  of  error  on  several 

grounds.     He  stated,  as  preliminary  objections,  that  the  writ  had 

been  sued  out  without  a  Jiat,  and  that  the  transcript  went  only  as 

far  as  the  verdict,  and  did  not  contain  the  judgment:  but  he  waived 

these  objections,  and  consented  that  the  writ  of  error  should  be 

(1)  70  R.  E.  448  (8  a  B.  208).    The  (2)  See  Thomas  v.  Bey.  (1874)  L.  B. 

judgments  of  the  Q.  B.  and  Ex.  Ch.  10  Q.  B.  31,  43,  44  L.  J.  Q.  B.  9; 

were  affirmed  in  H.  L.  (3  II.  L.  C.  Rastomjet  v.  Reg.  (1876)  2  Q.  B.  D.  69, 

449).— A.  C.  71.— A.  C. 
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Babondb     amended  without  a  certiorari:  which  was  accordingly  done.     On 
9.  the  other  grounds  a  rule  nisi  was  granted:   and,  in  Michaelmas 

^^'        vacation,  1847, 

[  866  ]  Manning,  Serjt.,  Hill,  Mellor  and  Anstey  showed  cause  (i) : 

It  is  objected,  on  behalf  of  the  Crown,  first  that  a  writ  of  error 
does  not  lie  for  the  administrator  of  a  suppliant  on  a  petition  of 
right ;  and,  secondly,  that,  if  he  could  be  made  party  to  the  pro- 
ceeding by  scire  facias y  none  has  issued  in  this  case.      These  points 
may  be  considered  together.     In   an  ordinary  case  an  executor 
cannot,  without  a  scire  facias,  sue  out  execution  upon  a  judgment 
recovered  by  his  testator ;  but  he  needs  not  resort  to  a  scire  facias  in 
order  to  recover:  he  may  bring  an  action  of  debt  on  the  judgment, 
suggesting  that  he  is  executor  ;  in  which  action  the  defendant  may 
deny  the  representative  character,  or  may  plead  matter  in  answer, 
as  release  or  payment.     And  an  executor  wishing  to  call  in  question 
a  judgment  has  no  occasion  for  a  scire  facias ;  he  needs  only  to  sue 
out  a  writ  of  error,  describing  himself  as  executor.     Of  the  writs  of 
scire  facias  used  in  proceedings  before  a  court  of  error,  the  scire 
facias  qnure  executionem  non  is  the  writ  of  the  defendant  in  error  to 
compel   the  plaintiff  to  proceed ;    the  scire  facias  ad  audiendmn 
eirores  is  that  of  the  plaintiff  in  error  to  force  on  the  defendant. 
If  it  is  contended  that  in  the  present  case  there  ought  to  have  been 
a  scire  facias  of  the  latter  kind,  that  is  at  least  no  objection  to  the 
writ  of  error  itself.    And  a  scire  facias  ad  avdiendtvm  errores  does 
not  lie  in  the  Exchequer  Chamber  (2). 

{Sir  J.  Jervis,  Attorney- General :  The  argument  for  the  Crown 
is  that  there  is  no  kind  of  scire  facias  to  which  the  plaintiff  in  error  is 
[  ♦367  ]  entitled ;  and,  therefore,  the  writ  of  error  cannot  lie.  *Except  on 
scire  facias  the  Crown  could  not  allege  matters  in  answer  which 
might  have  arisen  since  judgment.  And  there  could  not  here  be  a 
scire  facias  quare  executionem  7ion,) 

That  is  an  argument  against  even  the  maintenance  of  a  petition  of 
right.  And,  further,  it  is  laid  down  in  Fitz.  N.  B.  21,  tit.  Writ  de 
Error  (H),  that,  **  if  a  false  judgment  be  given  for  the  King  in  any 
suit  or  action,  the  party  grieved  shall  have  a  writ  of  error,  and  assign 
his  errors,  without  suing  forth  any  scire  Jacias  against  the  King  ad 
audiendum  erroies,  because  that  the  King  is  always  present  in  Court." 

(1)  November  27  th.     Before  Wilde,      Barons. 
Ch.  J.,  Maule  and  Williams,  JJ.,  and  (2)  2  Tidd,  1173,  9th  ed. 

Paike,    Aldersou,    liolfe    and    Piatt, 
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(WiLDB,  Cb.  J.:  What  is  the  proceeding  in   the  case   of   the     Baron dk 

Sovereign  ?)  „. 

Brg. 
A  rule  served  on  the  Attorney-General. 

(Maule,  J. :  Can  he  deny  the  representative  character  on  a  rule  ?) 

He  may  plead  in  abatement;  perhaps  he  may  plead  in  bar,  or 
demur.     The  writ  of  error  is  analogous  to  a  declaration. 

(Parke,  B.  referred  to  Reg.  Gen.  Hil.  1  Will.  IV.  13  (i),  and  the 
note  upon  it  in  Jervis's  New  Bules  (2).) 

That  rule  is  meant  for  the  case  where  a  party  brings  error  and  dies» 
and  the  executor  proceeds. 

(Parke,  B.  :  The  writ  would  abate  unless  error  had  been  assigned ; 
and  the  rule  can  hardly  have  been  framed  with  a  view  to  the  frac- 
tion of  time  between  assignment  of  errors  and  joinder.  It  seems 
rather  to  be  intended  generally  for  cases  where  the  executor  was 
not  party  to  the  original  suit.) 

A  scire  facias  is  not  necessary  to  enable  the  Crown  to  dispute  the 
executor's  right  to  sue  in  the  court  of  error :  that  may  be  done  by 
pleading  to  the  assignment  of  errors:  Scroggs  v.  Lord  Mordant  {3) ^ 
Com.  Dig.  Pleader  *(3  B.  19),  Street  v.  Hopkinson  (4),  Champernow  [  'ses  ] 
V.  Godolphin  (5),  are  instances.  Many  authorities  show  that,  before 
the  rule  of  Hil.  1  Will.  IV.  (6),  the  representative  bringing  error 
proceeded  in  that  capacity  at  once  and  directly,  without  reference 
to  any  antecedent  step  as  necessary  to  place  him  in  Court ;  and 
that  he  was  entitled  so  to  do:  Marsh's  case  (7),  Rex  w.  Ayloff{s) 
(where  it  was  said  that  the  executor  might  bring  error  to  reverse 
the  attainder  of  his  testator,  **  for  he  is  privy  to  the  judgment,  and 
may  have  loss  thereby  "),  Fitzh.  N.  B.  21,  tit.  Writ  de  Error  (N), 
Fox  V.  King  (9),  Co.  Ent.  153  b,  tit.  Det.  81,  East.  Ent.  303  a,  tit. 
Error,  5,  Sheepshanks  v.  Lucas  (lO).  In  The  Swordblade  Company  v. 
Dempsey  (ii)  the  decision,  so  far  as  it  was  unfavourable  to  the 
proceeding  in  error,  turned  upon  want  of  privity. 

(1)  5  B.  &  Ad.  xvi. :  that  no  aci.  fa.  (5)  Cro.  Jac.  160. 

iid  andiendum  errores  shall  be  iieces-  (6)  Ilil.lWill.  IV.  13,5  B.&  Ad.  xvi. 

sary  unless  in  case  of  a  change  of  (7)  1  Leon.  325 ;  S,  O,  Owen,   147 ; 

parties.  Cro.  Eliz.  225,  273. 

(2)  P.  109,  note  (a),  4th  ed.  (8)  1  Salk.  295. 

(3)  Cro.  Eliz.   294 ;    -S.  (7.  as  Lord  (9)  1  Lil.  Ent.  232. 
Mordant  v.  HridgeA,  Moore,  6S6.  (10)  1  Burr.  410. 

(4)  2  Stra.    1055;  8.  C.  Ca.  K.  B.  (11)  2  Sti-a.  892;  S.  C.  Fitzg.  201; 
^emp.  HarJwicke,  345.  1  Barnard.  K  B.  405,  421. 
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Baron  di  {Sir  J.  Jervis,  Attorney-General,  said  that  there  was  no  dispute 

9.  as  to  the  course  of  proceeding  on  writs  of  error  before  the  late 

rule,  and  referred  to  note  (1)  on  Jaques  v.  Cesar  (i),  as  containing 
everything  material  respecting  the  practice.) 


Bso. 


It  is  contended  further,  on  the  part  of  the  Crown,  that,  if  the 
suppliant  is  entitled  to  this  writ  of  error,  it  should  have  been 
brought,  not  in  the  Exchequer  Chamber,  but  in  the  House  of 
Lords,  as  at  common  law.  This  is  a  question  too  important  to  be 
decided  on  motion,  as  was  held  by  Lord  Cottenham,  L.  C,  in  Dairies 

[  •369  ]  V.  Lowndes  (2),  with  respect  to  the  continuance  of  a  writ  of  *right 
sued  by  journeys  accounts,  after  stat.  3  &  4  Will.  IV.  c.  27,  s.  36. 
But,  as  to  the  point  itself :  stat.  27  Eliz.  c.  8,  allowed  for  the  first 
time  writs  of  error  from  the  Queen's  Bench  to  the  Exchequer 
Chamber,  in  certain  suits  or  actions  "  other  than  such  only  where 
the  Queen's  Majesty  shall  be  party."  Then  stat.  11  Geo.  IV.  & 
1  Will.  IV.  c.  70,  s.  8,  enacts  **  that  writs  of  error  upon  any  judg- 
ment given  by  any  of  the  said  Courts"  (the  superior  courts  of 
common  law)  "  shall  hereafter  be  made  returnable  only  before  the 
Judges,  or  Judges  and  Barons,  as  the  case  may  be,  of  the  other  two 
Courts  in  the  Exchequer  Chamber,  any  law  or  statute  to  the  con- 
trary notwithstanding :  "  and  the  exception  on  behalf  of  the  Queen 
is  omitted.  The  words  "  any  judgment "  are  unqualified  (3).  But 
it  will  be  contended  that  the  Crown,  not  being  named,  is  exempted 
from  the  operation  of  the  statute ;  and  that  this  rule  prevails  at  all 
events  where  the  Crown  has  a  pecuniary  interest,  whether  it  be 
applicable  in  other  cases  or  not.  But  such  pecuniary  interests 
may  arise  in  many  cases  of  ordinary  occurrence,  and  to  which  the 
statute  must  have  intended  to  apply ;  as  the  profit  of  the  Crown 
from  outlawry,  and  from  the  year,  day  and  waste.  It  is  a  general 
principle,  that  "the  party  grieved  "  by  a  judgment  "  shall  have  a 
writ  of  error:  "  Fitz.  N.  B.,  Writ  de  Errors,  20  D.  "  Error  lies  of 
any  judgment  in  a  court  of  record :  "  Com.  Dig.  Pleader  (8  B  7) : 
and  there  is  no  reason  for  limiting  the  rule  in  the  case  of  a  petition 
of  right,  more  than  in  that  of  proceeding  to  reverse  an  attainder. 
The  statute  may  be  held  to  include  the  Crown,  though  not  named,  on 

[  ♦370  ]  the  grounds,  relied  upon  by  *the  Court  of  Exchequer  Chamber  in 
Rex  V.  Wright  (4)  (where  error  was  held  to  be  maintainable  under  the 
statute  on  an  indictment  in  B.  B.),  that  the  enactment  is  for  the 

(1)  2  Wms.  Saund.  100,  6th  ed.  El.  426,  431. 

(2)  1  Ph.  328.  (4)  1  Ad.  &  El.  434. 

(3)  See  Neshit  v.  Ri$hUm,  9  Ad.  & 
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advancement  of  jastice,  and  not  restricted  in  its  terms.     Nor  does     Baeonde 
it  in  any  way  abridge  the  privileges  of  the  Crown.     It  was  laid  «. 

down  by  Dyer,  Ch.  J.  in  Willion  v.  Bei'kley{i),  speaking  of  the  *"^' 
Statute  De  Donis,  1  stat.  18  Edw.  I.  c.  1,  that  "  the  design  of  the 
Act  is  to  give  restitution,  and  in  restitutions  the  King  has  no  favour, 
nor  has  his  prerogative  any  exemption."  ''  So  also  shall  it  be  in  • 
case  of  a  restitution  upon  petition  of  another  to  have  that  to  which 
the  King  has  no  right,  for  where  a  thing  which  the  King  ought  not 
to  hold  is  restored  to  the  right  owner  who  ought  to  have  it,  the 
words  shall  be  taken  most  strongly  against  the  King,  and  his  pre- 
rogative shall  not  hold  place,  nor  shall  he  be  favoured  more  than 
another  person."  In  Dwarris  On  Statutes,  528  (2nd  ed.),  it  is  said : 
"  If  the  statute  be  intended  to  give  a  remedy  against  a  wrong,  to 
prevent  fraud,"  or  "  tortious  usurpations,"  "  the  King,  though  not 
named,  shall  be  bound  by  it."  The  author  adds  (p.  524),  ''  that  in 
such  cases  "  (where  express  words  affecting  the  Sovereign  are  not 
used)  **  he  may  be  precluded  of  such  inferior  claims  as  might  belong 
indifferently  to  the  King  or  to  a  subject  (as  the  title  to  an  advowson 
or  to  a  landed  estate),  but  not  stripped  of  any  part  of  his  ancient 
prerogative,  nor  of  those  rights  which  are  incommunicable,  and  are 
appropriated  to  him  as  essential  to  his  regal  capacity." 

(WiLDB,  Ch.  J. :  Is  there  any  proceeding  to  enforce  recovery  of 
money  on  a  petition  of  right  ?) 

If  a  public  officer  admitted  having  received  money  subject  to  the 
demand  of  the  suppliant,  Rex  v.  The  *Lords  Commissioners  of  the       t  *^^^  ^ 
Treasury  (2)  would  apply. 

(WiLDB,  Ch.  J. :  It  may  be  asked  whether  this  is  a  proceeding 
adverse  to  the  Crown.  The  King  having  ordered  that  right  be  done, 
does  that  operate  up  to  a  certain  point  only,  or  throughout  the 
cause  ?) 

The  question  comes  to  that.  The  principle  upon  which  the 
proceeding  by  petition  of  right  has  been  established  is  laid  down 
by  Blackstone,  8  Comm.  254,  255,  256 ;  and  the  claim,  in  the  present 
stage  of  the  case,  is  entirely  consistent  with  it.  Judgment  being 
pronounced,  and  the  Queen  being  in  Court,  it  is  an  inevitable  con- 
sequence that  she  should  redress  the  wrong ;  and  that  consequence 
must  extend  to  rectifying  the  judgment,  if  erroneous. 

(1)  Piowd.  223,  252.  (2)  4  Ad.  &  EL  286. 
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Bakok  db         (Wilde,  Ch.  J. :  An  erroneous  judgment  must  be  a  grievance  ; 
I,.  and,  if  there  is  no  grievance  without  a  remedy,  the  consequence 

^*®-        you  point  out  seems  to  follow. 

Aldbrson,  B.  :  In  the  judgment  of  Holt,  Ch.  J.  in  The  Bankers' 
case  (1)  it  is  said,  of  mesne  profits  paid  into  the  Exchequer,  and 
which,  by  reason  of  the  prerogative,  could  not  be  subject  to  restitu- 
tion, '*  the  remedy  at  common  law  was  a  petition  of  right,  which 
was  a  real  action  in  its  nature,  where  damages  are  not  to  be 
recovered ;  and  in  such  case  the  King  had  not  a  greater  privilege 
than  a  subject.") 

Then  there  must,  in  such  cases,  be  a  writ  of  error. 

(Maule,  J. :  It  may  be  said  that  the  proper  course  is  a  new 
petition  of  right.) 

Putting  the  party  to  a  new  suit  would  be  contrary  to  the  order  "  let 
right  be  done." 

(Wilde,  Ch.  J. :  A  writ  of  error  is  a  new  suit.) 

It  is  under  the  original  order.  A  writ  of  error  is  not,  for  every 
purpose,  a  new  action.  And  the  indorsement  "  let  right  be  done  " 
implies  the  fullest  investigation  of  the  complaint  as  preferred. 

[  •372  ]  (Wilde,  Ch.  J.  referred  to  *  Viscount  Canterbury  v.  The  Attorney- 

General  (2),  and  the  case  of  Robert  de  Clifton  (3)  there  cited  (4).) 

The  latter  case  is  commented  upon  and  explained  in  note  (a)  to 
Smith  V.  Upton  (5). 

Sir  John  Jervis,  Attorney-General,  and  Waddington,  contra: 

The  proceeding  by  motion  in  the  first  instance  to  quash  is 
merciful  to  the  applicant  if  he  has  taken  a  course  which  would 
ultimately  prove  a  wrong  one :  and  it  was  adopted  in  King  v. 
Sivwwnds  (6).  In  Tolson  v.  Kaye  (7)  the  writ  of  error  was  quashed. 
As  to  the  last  point  argued  on  the  other  side:  the  petition  of  right 
is  treated  on  the  part  of  the  suppliant  as  if  it  were  matter  of  right 

(1)  Skinn.  601,  615.  right,  on  behalf  of   Peter  Corbet  &c„ 

(2)  65  R.  R  393  (I  Ph.  306).  extracted  from  the  dfram  rege  roll,  in 

(3)  1  Rot.  Pari.  416,  No.  3.  the  Appendix  (C)  to  Roivc  v.  Brcnton^ 

(4)  65  R.  R.  407,  408  (1  Ph.  326).  32  R.  R.  524  (3  Man.  &  Ry.  460). 

(5)  6  Man.  &  O.  261,  252.      Anstnj,  (6)  7  Q.  B.  289. 

at  the  close  of  the  argument,  refeiTed  (7)  64  R.  R.  807  (6  Man.  &  G.  536, 

to  the    proceedings  in   a  petition  of      590). 
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and  not  of  favour ;  but  the  contrary  appears  from  Staunford  (PraB-     Bauon  db 

rogative,  42  a,  b,  c.  15),  and  other  text  writers,  as  well  as  from  the  ^, 

form  of  the  petition  itself,  the  reference  to  the  Lord  Chancellor,         ^'*^- 

and  his  indorsement  (i).    When  the  case  of  the  suppliant  is  brought 

before  the  Lord  Chancellor  by  a  formal  statement,  the  Attorney - 

General,  if  he  disputes  only  the  right  in  point  of  law,  may  demur, 

as  was   done  in    Viscount  Canterbury  v.  The  Attorney-General  {2) ; 

and  then,  if  the  Lord  Chancellor's  judgment  be  deemed  erroneous, 

the  writ  of  error  must  go  to  the  House  of  Lords.     If  the  Attorney - 

Genei*al  does  not  demur  in  this  stage,  and  does  not  contest  the 

facts,  there  will  be  *an  inquisition  ex  parte:    then  the  Attorney-       [ 'STS  ] 

General  may  demur  to  the  inquisition  or  traverse  it ;   or  both :   if 

he  traverses  and  demurs,  the  issue  in  fact  goes  to  the  Queen's 

Bench  for  trial,  and  that  Court  will  give  judgment  on  the  issue. 

According  to  the  argument  for  the  suppliant,  the  writ  of  error  on 

that  judgment  ought  to  go  to  the  Exchequer  Chamber.     Then  is 

the  writ  of  error  from  the  judgment  on  demurrer  to  go  to  the 

House  of  Lords,  so  that  two  courts  of  error  will  have  to  give 

judgment  on  the  same  record?    Or  will  the  issue  in  law  follow  the 

issue  in  fact,  or  vice  versa  ? 

(Parke,  B.  mentioned  Bynner  v.  The  Queen  (s).) 

The  enactment  11  Geo.  IV.  &  1  Will.  IV.  c.  70,  s.  8,  was  made  to 
avoid  certain  anomalies,  and  to  establish  the  practice  that  the  judg- 
ment delivered  by  Judges  of  one  of  the  Superior  Courts  should  always 
be  reviewed  by  the  Judges  of  the  two  others :  it  was  no  part  of  the 
object  to  give  to  a  Court  so  composed  jurisdiction  in  error  over  a  case 
like  the  present.  The  maxim,  that  the  Sovereign  is  not  bound  unless 
named,  does  not  stand  upon  pecuniary  interests  only,  such  as  the 
Crown  may  have  in  prosecutions  for  felony  (though  the  interest 
which  the  Crown  has  in  these  does  not  properly  rest  upon  the 
profit  which  may  happen  to  accrue  in  a  particular  event) :  the  rule 
applies  whenever  the  case  directly  affects  the  Sovereign  in  his 
prerogative.  The  authorities  on  the  subject  are  collected  in 
Attoifiey -General  v.  Allgood  (4),  where  it  was  held  (on  an  informa- 
tion of  intrusion)  that  a  defendant  could  not,  under  stat.  4  Ann.  c.  16 
*("  for  the  amendment  of  the  law  "  &c.)  s.  4,  plead  several  matters  [  •374  ] 
against  the  King;   though  the  words  of  the  clause  are  ''in  any 

(1)  See  Baron  de  Bode\    case,    70  Vict.  c.  94  (sects.  30,  31).  and  12  &  13 
R.  R.  448  (8  Q.  B.  208,  225,  226).  Vict.  c.   109  (sects.  32  et  seq.) :   both 

(2)  65  R.  R.  393  (1  Ph.  306).  passed  since  the  above  argument. 

(3)  9  Q.  B.  523.     See  state.  11  &  12  (4)  Parker,  1. 
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Babondb     action  or  suit."     That  case  was  acted  upon  as  directly  in  point  in 
Attorney-General  v.   Donaldson  (i) ;    and   the   principle   of   it   was 


Rbg. 


again  applied,  in  Attorney-General  v.  Donaldson  (ss),  to  sect.  11  of 
the  Statute  of  Sewers,  23  Hen.  VIII.  c.  5,  where  a  general  form  of 
pleading  is  given  to  defendants  in  **  any  action  of  trespass,  or  other 
suit,"  for  acts  done  under  the  Commission  of  Sewers.  There  is  no 
instance  of  such  a  writ  of  error  as  this.  Rex  v.  Wright  (3)  is  not 
an  authority  for  it.  The  question  there  was  admitted  by  the  Coubt 
to  have  been  doubtful  in  the  particular  case ;  and,  being  ultimately 
satisfied  as  to  the  correctness  of  the  judgment  below,  they  stopped 
the  argument  on  this  point.  The  petition  of  right  is  a  process 
granted  by  virtue  of  the  King's  prerogative,  and  must  be  strictly 
followed,  according  to  the  concession  made  on  the  part  of  the 
Crown:  Staunf.  Preerogative,  72  b,  c.  22.  The  general  words 
"  any  judgment,"  in  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  70,  s.  8,  do  not 
extend  to  such  a  case. 

(Alderson,  B.  :  How  does  it  interest  the  Crown  here,  whether 
the  writ  of  error  goes  to  this  Court  or  the  House  of  Lords,  it  being 
admitted  that  error  lies  to  one  or  th^  other  ?) 

There  are  some  differences  in  the  practice  which  may  be  to  the 
disadvantage  of  the  Crown ;  for  instance,  a  transcript  only,  not  the 
record  itself,  is  returned  to  this  Court  with  the  writ.  But  the 
question  must  be  decided  on  general  principles,  and  not  on  the 
consideration  whether  injury  may  or  may  not  result  to  the  Crown 
[  ♦a75  ]  in  a  particular  instance.  *The  cases  in  which  statutory  words  will 
bind  the  Crown,  though  not  named,  are  thus  stated  in  the  case  of 
Ecclesiastical  Persons  (4).  "In  divers  cases  the  King  is  bound  by 
Act  of  Parliament,  although  he  be  not  named  in  it,  nor  bound  by 
express  words.  And  therefore  all  statutes  which  are  made  to 
suppress  wrong,  ot  to  take  away  fraud,  or  to  prevent  the  decay  of 
religion,  shall  bind  the  King  although  he  be  not  named  :"  and  so 
Lord  Coke  adds,  the  Crown  has  been  held  to  be  bound  by  the 
Statute  Westm.  2  (1  stat.  13  Edw.  I.)  c.  1  (De  Bonis),  and  c.  5 
(against  usurpations  of  advowsons).  But  the  Crown  has  never  been 
held  to  be  included  in  the  statutes  for  regulating  legal  proceedings ; 
as  by  Magna  Charta  (1  stat.  9  Hen.  III.)  c.  11,  fixing  the  Common 
Pleas  to  a  certain  place,  2  Inst.  28 ;  or  by  the  Statutes  of  Sewers,  of 

(1)  7  M.  &  W.  422.  (3)  1  Ad.  &  EL  434. 

(2)  62  E.  B.  640  (10  M.  &  W.  117).  (4)  6  Co.  Eep.  14  a,  14  b. 
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Frauds,  of  Amendments,  or  the  Bankrupt  Acts.     The  petition  of     Babondb 
right,  where  the  subject  claims  to  recover  something  from  the  ^, 

King,  is  a  proceeding  unlike  all  others,  and  is  the  only  one  in  which  ^■^' 
the  Grown  is  defendant  at  the  suit  of  a  subject.  Its  peculiarity  is 
pointed  out  in  the  judgment  of  Lord  Somers  in  the  case  of  The 
Bankers  (i),  which  shows  that,  in  some  sense  at  least,  the  Grown 
must  have  a  direct  interest  in  every  such  proceeding.  The  distinc- 
tion between  interests  which  the  Grown  has  in  virtue  of  the 
prerogative  and  rights  which  it  has  in  common  with  every 
subject  is  noticed,  with  reference  to  the  construction  of  statutes 
not  expressly  including  the  Grown,  in  Rex  v.  Archbishop  of 
Armagh  (2). 

Then,  further,  no  writ  of  error  lies  at  the  instance  of  *a  sup-  [  •376  ] 
pliant's  representative.  Whether  or  not  the  suppliant  himself  could 
have  brought  error  it  is  needless  to  enquire;  though  it  may  be 
contended,  by  analogy  to  King  v.  Simmonds  (3),  that  he  could  not. 
A  writ  of  error  is,  for  some  purposes  at  least,  a  new  suit :  there  are 
new  rights  and  liabilities  under  it;  and  the  lien  of  attorneys  is  altered. 
The  terms  of  the  petition  and  of  the  indorsement  on  it  make  it 
peculiarly  the  proceeding  of  the  suppliant  as  an  individual.  The 
Attomet/'Oeneral  is  authorised  to  defend  only  in  the  particular  suit. 
It  is  not  enough  to  say  that  right  will  not  be  done  according  to  the 
indorsement :  the  representative  may  present  a  fresh  petition.  If 
the  suppliant  died  between  verdict  and  judgment,  it  is  clear  that 
a  new  petition  must  be  presented,  the  Grown  not  being  bound  by 
stat.  17  Gar.  II.  c.  8.  The  hardship  here  is  not  greater.  Perhaps 
the  representative  might  petition  the  Grown  for  liberty  to  go  on 
with  the  writ  of  error ;  but  there  cannot  be  any  proceeding  on  a 
petition  of  right  without  some  licence  from  the  Grown. 

(Williams,  J.:  If  there  were  a  fresh  petition  of  right  in  this 
case,  would  not  the  former  judgment  be  a  bar?) 

It  would  not  be  an  estoppel,  for  want  of  mutuality. 

(Maulb,  J.:  According  to  Mr.  Smith's  note  on  The  Duchess 
of  Kingston's  case  (4),  mutuality  is  not  always  necessary  to  an 
estoppel.) 

It  is  sufficient  reason  for  quashing  this  writ  that  the  proceedings 

(1)  14  How.  St.  Tr.  1,  83.  (3)  7  Q.  B.  289. 

(2)  8  Mod.  6,  8 ;  8.  C.  I  Stra.  516.  (4)  2  Sm.  L.  0.  438. 
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Baron  DB     must    be    fruitless    for    want  of  any  available  process  towards 

BODB  ,. 

^,  execution. 

Reg, 

(Maule,  J. :  The  difficulty  as  to  execution  is  less  in  the  case  of  a 

petition  of  right  than   in   any  other  instance,  because,  from  the 

nature  of  the  proceeding,  execution  follows  spontaneously  upon 

[  'STT  ]       *judgment.) 

The  parties  here  having  been  changed,  the  only  mode  in  which  the 
administrator  could  enforce  proceeding  in  error  would  be  by  scire 
facias  ad  audiendum  errores :  that  process  would  be  necessary 
according  to  the  practice  as  between  subject  and  subject,  but  cannot 
issue  against  the  Crown.  A  scii'e  facias  quare  executionem  noii  is 
clearly  inapplicable  :  and,  if  there  be  no  scire  facias ,  the  Crown  has 
not  an  opportunity  of  alleging  any  thing  that  had  happened  since 
the  judgment :  as  payment.  It  follows  that  a  writ  of  error  does 
not  lie.  Even  if  this  were  otherwise,  the  Court  would  not  allow  a 
writ  of  error  to  go  on  merely  to  save  time  and  expense  to  an 
administrator,  when  a  fresh  proceeding  was  open  to  him;  especially 
where  there  was  no  actual  damage  to  the  estate.  In  a  quo  war- 
ranto, if  judgment  of  ouster  went  against  the  defendant  and  he 
died,  the  executor  could  not  bring  error. 

(Parke,  B.  :  If  the  principle  is  that  a  prejudice  of  whatever  kind 
is  suflBcient  ground  for  a  writ  of  error,  it  may  be  said  that  error 
lies  wherever  the  deceased  party  would  have  gained  something  by  a 
judgment  in  his  favour.  Could  an  heir  bring  error  if  a  writ  of 
right  were  determined  against  his  ancestor  in  a  stage  which  did  not 
prevent  further  proceedings  ?  If,  indeed,  the  estate  in  the  executor's 
hands  would  be  burdened  with  costs  by  the  judgment,  a  different 
question  would  arise.) 

Cur.  adv.  vulL 

Wilde,  Ch.  J.,  in  Trinity  Term  (June  6th),  1848,  delivered  the 
judgment  of  the  Court: 

In  the  case  of  The  Baron  de  Bode,  administrator  of  his  late  father, 
a  motion  was  made  by  the  Attorney-Oeneral  to  quash  a  writ  of  error 
[  ♦378  ]  in  this  Court ;  and  *cause  was  shown  by  my  brother  Manning  in  a 
very  elaborate  argument. 

The  Attorney-General  relied  upon  two  objections  on  the  part  of 
the  Crown.  The  first  objection  was  that  a  writ  of  error  could  not 
lie  on  a  judgment  in  a  petition  of  right,  by  an  executor ;  but  this 
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point  was  not  strongly  pressed  by  the  Attomey-Oeneral .-  and  indeed     Baron  de 
we  think  it  could  not  be ;  for  a  writ  of  error  may  be  brought  by  a        ^^.|^^ 
privy  who  has  a  benefit  by  the  reversal :  see  Com.  Dig.  Pleader         ^^^ 
(3  B  9) ;  and  the  administrator  in  this  case  would  have  a  benefit ; 
for  then  he  might  recover  the  debt  found  to  be  due  by  the  inquisi- 
tion, which  is  a  debt  of  record,  and   which  the  judgment  has 
prevented  him  from  recovering. 

The  second  and  more  serious  objection  was  that  a  writ  of  error 
would  not  lie  to  this  Court  in  a  case  in  which  the  Crown  was  a  real 
party,  because  it  was  said  that  the  statute  by  which  this  Court  is 
constituted,  11  Geo.  IV.  &  1  Will.  IV.  c.  70,  s.  8,  did  not  bind  the 
Crown.     That  statute  enacts  that  writs  of  error  on  any  judgment 
hereafter  shall  be  made  returnable  only  before  the  Judges  and 
Barons,  or  Judges  only,  of  the  other  Courts ;  and  it  was  argued 
that  such  general  words  did  not  affect  the  Queen's  right  to  bring  or 
have  a  writ  of  error  brought  to  the  House  of  Lords.    We  think 
that  the  Crown  is  bound  by  that  statute.     The  rule  on  the  subject 
is  stated  in  Com.   Dig.   Parliament  (E  8) ;  and  it  is  very  fully 
explained  in  The  Attorney-General  v.  AUgood{i)  in  Parker's  reports. 
A  difference  is  there  remarked  on  between  statutes  which  name 
parties  plaintiffs  or  defendants,  which  do  not  apply  in  *words  to       [  *379  ] 
the  Crown,   and  statutes  which  use  words  sufficiently  large  to 
include  the  Crown,  which  is  the  present  case,  and  where  the  Crown 
is  to  be  taken  out  of  the  statute  by  construction.    All  the  autho- 
rities were  brought  before  the  Court  in  Rex  v.  Wright  (2) ;  and  they 
were  mostly  referred  to  in  the  argument  before  us.     In  the  last 
case,  before  the  court  of  error,  the   Court  held   that  they  had 
jurisdiction  where  the  Crown  was  a  party  in  a  criminal  proceeding ; 
and  the  Court  observed  that  the  words  of  the  Act  extended  to  writs 
of  error  on  any  judgment  given  in  **  any  of  the  said  Courts  ;  "  and 
that,  the  Act  being  passed  expressly  for  the  more  effectual  adminis- 
tration of  justice,  as  appears  by  the  preamble,  there  was  no  principle 
for  implying  the  exception  of  the  Crown  in  a  criminal  proceeding. 
Nor  is  there,  in  our  judgment,  any  such  ground  for  implying  an 
exception  in  the  present  case.     If  any  special  prerogative  of  the 
Crown  were  thereby  taken  away, — as,  for  instance,  if  there  should 
be  any  special  tribunal  for  the  decision  of  writs  of  error  brought 
by  the  Crown  or  where  the  Crown  was  a  party,  or  the  Crown  had 
the  option,  which  a  subject  had  not,  to  have  a  writ  of  error  against 
a  judgment  in  its  favour  in  any  Court  that  it  should  elect, — 
(1)  Parker,  1.  (2)  1  Ad.  ft  £1.  434. 
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BARON  DE     doubtless  such  a  prerogative  would  not  be  taken  away,  according  to 
^,  2  Inst.  p.  191,  and  Attomey-General  v.  AUgood(i).    But  this  is  not 

^*®-        such  a  prerogative  ;  and,  in  cases  of  writs  of  error,  the  Crown  and 
the  subject  are,  as  to  the  Court  to  which  they  are  to  be  brought  by 
the  common  law,  on  the  same  footing. 
[  *380  ]  It  was  further  objected  in  this  case,  on  behalf  of  the  *Crown,  that 

a  scire  facias  ad  audiendum  errores  would  become  necessary  in  prose- 
cuting the  suit,  and  that  no  such  proceeding  could  be  had  against 
the  Crown ;  which,  it  was  argued,  proved  that  the  writ  of  error  did 
not  lie.  It  appears,  however,  to  be  clear  that  such  a  writ  of  scire 
facias  has  never  been  deemed  to  be  necessary  as  against  the  King  ; 
for,  as  it  is  said  in  Marshes  case  (2),  '*  the  Eang  is  always  presumed 
present  in  this  Court,  quod  iota  curia  concessit ;  and  therefore  there 
needs  not  any  garnishment  by  scire  facias  J"  So  it  is  said  in  Fitz- 
herbert's  Natura  Brevium,  21  H,  that,  if  a  false  judgment  be  given 
for  the  King  in  any  suit  or  action,  the  party  aggrieved  shall  have  a 
writ  of  error,  and  assign  his  errors,  without  suing  forth  any  scire 
facias  against  the  King  ad  audiendum  errores,  because  the  King  is 
always  present  in  Court. 

The  Court  is  therefore  of  opinion  that  the  rule  which  has  been 
obtained  by  the  Attorney-General  must  be  discharged. 

Rule  discharged, 

1848.  After  the  delivery  of  this  judgment,   Welsby,  on  the  part  of  the 

'       Crown,  asked  for  time  to  join  in  error.      The  Coubt  observed  that 

no  long  time  was  requisite,  and  ordered  that  the  Crown  should  join 
in  error  within  twenty-four  hours,  which  was  accordingly  done, 
June  7th,  1848. 
[  381  ]  The  writ  of  error  was  argued  in  this  vacation  (s). 

Manning,  Serjt.,  for  the  plaintiff  in  error,  argued  the  case  in 
detail  on  behalf  of  the  suppliant,  with  reference  to  various  points 
disposed  of  by  the  judgment  in  the  Court  below ;  but  a  report 
of  his   argument  is  deemed   unnecessary,   as   the   judgment  of 

(1)  Parker,  1.  by  the  Baron  de  Bode  with  reference 

(2)  1  Leon.  325.  to  the  subject  of  the  present  claim. 

(3)  rebruary2nd  and  February  3rd.  The  objection,  however,  was  waived 
Before  Coltman,  Maule  and  Williams,  on  both  sides.  Williams,  J.,  was  one 
JJ. ;  and  Parke,  Alderson,  liolfe  and  of  the  Commissioners  by  whom  the 
Piatt,   Barons.     Several   members  of  inquisition  was  taken. 

the  Court  proposed  to  withdraw,  on  For  the  record  below,  in  this  case, 
the  ground  that  they  had  been  engaged  see  Baron  de  Bode*8  case,  70  R.  R.  448 
as  counsel  in  former  proceedings  taken      (8  Q.  B.  208). 
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the  Court  of  Error  proceeds  entirely  on  the  constraction  of  stat.     Babondb 
59  Geo.  III.  c.  81.    At  the  close  of  his  argument,  Parke,  B.  stated  «. 

that  the  Court  did  not  think  that  it  would  be  necessary  to  hear         ^'^' 
Sir  J.  JerviSy  Attorney-General,  who  appeared    for   the   Crown; 
but  that  notice  would  be  given  to  him,  in  case  the  Coui^t,  upon 
consideration,  should  find  any  difficulty  in  affirming  the  judgment 
below. 

Cur.  adv.  vulL 

Parke,  B.  now  delivered  the  judgment  of  the  Court  : 

This  case  has  been  most  elaborately  argued,  and  every  authority 
bearing  upon  the  questions  arising  on  this  writ  of  error  brought 
before  us.  The  Court  intimated  in  a  very  early  stage  of  the  pro- 
ceedings their  wish  that  the  attention  of  the  learned  counsel  for 
the  suppliant  should  be  directed  to  the  substantial  question  in  the 
case,  whether  the  plaintiff  in  error  had  shown  any  right  to  the 
money  claimed,  or  any  part  of  it.  At  the  close  of  my  brother 
Manning's  argument,  we  felt  *that  the  difficulty  in  the  way  of  the  [  •382  ] 
suppliant's  recovery  could  not  be  removed.  We  have  had  the 
opportunity  of  considering  this  point  with  attention :  and  we  are 
all  clearly  of  opinion  that  he  has  not  established  any  right  to  any 
part  of  this  money. 

In  our  view  of  the  case,  we  need  not  give  any  opinion  whether 
a  petition  of  right  is  a  remedy  applicable  to  the  recovery  of  money 
from  the  Crown.  We  need  not  say  whether  the  Baron  de  Bode 
(unquestionably  a  British  born  subject)  was  entitled  by  virtue  of 
the  conventions  with  the  French  Government  to  compensation 
from  them  for  the  confiscation  of  his  immoveable  property  in  Alsace, 
under  the  circumstances  found  in  the  inquisition.  It  is  unnecessary 
to  consider  whether  the  petition  is  defective  in  not  stating,  and  the 
inquisition  in  not  finding,  that  the  suppliant  was  the  only  person 
whose  claim  remained  unsatisfied,  so  as  to  entitle  him  to  all  the 
unappropriated  fund  which  he  claims.  Assuming  that  all  the 
objections  made  in  these  respects  to  the  suppliant's  right  to  recover 
are  untenable,  we  are  still  of  opinion  that  our  judgment  must  be 
against  him  ;  and  the  grounds  on  which  our  opinion  is  formed  may 
be  stated  in  a  few  words. 

JBy  the  treaties  and  conventions  which  are  mentioned  in  the 
inquisition,  and  in  stat.  69  Geo.  III.  c.  81,  it  appears  that  the 
French  Government  undertook  to  examine  the  claims  of  British 
subjects  upon  the  French'  Government  for  the  value  of  immoveable 
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Baron DK     as  well  as  moveable  property  unduly  {indvment)  confiscated;  and 
r.  to  indemnify  them,  a  guarantee  fund  of  a  rent  of  8,500,000  francs 

^^^'  was  agreed  for  that  purpose  to  be  inscribed  in  the  Great  Book 
of  France :  if  more  was  required  more  was  to  be  provided.  And, 
[  '^ss  ]  afterwards,  the  *two  Governments  agreed  by  the  convention  of  1818 
for  the  final  arrangement  of  the  claims  of  British  subjects  against 
the  French  Government :  and  it  was  stipulated  that,  in  order  to 
effect  the  payment  and  entire  extinction  as  well  of  the  capital  as 
interest  thereon,  due  to  such  subjects,  of  which  the  payment  had 
been  claimed  by  virtue  of  the  first  convention,  a  rent  of 
8,000,000  francs  should  be  inscribed  in  the  Great  Book  of  France. 
When  the  French  Government  performed  their  part  of  the  treaty, 
all  their  liability  to  the  individual  British  subjects  was  at  an  end  ; 
every  subject  was  bound  by  the  treaty  of  his  Sovereign  in  rela- 
tion to  France  just  as  if  he  had  been  a  party  to  it  himself. 
There  is  no  positive  finding  in  the  inquisition  that  the  treaty  was 
performed  by  the  payment  of  all  the  stipulated  sums.  It  might  be 
said  that  until  then  the  French  Government  would  not  be  dis- 
charged ;  and  the  obligation  of  the  English  Government  would  not 
begin  till  that  of  the  French  Government  ended.  But,  supposing, 
which  is  the  most  favourable  supposition  for  the  suppliant,  that 
the  moneys  were  all  received  by  the  Commissioners  from  the 
French  Government  and  by  them  paid,  not  to  oflBcers,  but  to  the 
Sovereign  of  England,  and  the  French  Government  to  be  entirely 
released,  what  would  be  the  position  of  the  unpaid  claimants  and  the 
suppliant  (on  the  hypothesis  of  his  being  justly  entitled  to  rank  as 
one  of  them)  ?  If  no  Act  of  Parliament  had  passed  for  the  applica- 
tion of  this  money,  it  might  have  been  a  question  whether  the 
British  Sovereign  could  have  applied  it  to  any  purpose  that  he  chose ; 
it  might  have  been  contended  that,  as  it  was  received  by  him 
expressly  as  the  price  of  a  release  of  the  French  Government  from 
[  *384  ]  its  obligation  to  compensate  his  subjects  *for  their  losses,  he  took 
the  money  clothed  with  a  similar  obligation  to  distribute  it  amongst 
his  subjects  by  way  of  compensation ;  and  that,  if  he  had  been  a 
private  individual,  who  had  received  money  under  the  like  circum- 
stances, such  a  trust  would  have  been  implied,  and  might  have  been 
enforced  in  some  way,  according  to  the  circumstances,  either  in  a 
court  of  law  or  one  of  equity ;  and,  if  so,  that  such  subject  had 
a  remedy  by  a  petition  of  right.  But  it  is  unnecessary  for  us  to 
give  any  opinion  on  this  supposed  case ;  for  Parliament,  which  was 
unquestionably  competent  to  dispose  of  all  the  money  as  it  thought 
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fit,  and  might  have  applied  it  to  the  public  service  of  the  year,     barondb 
or  given  it  for  any  other  purpose,  and  so  disappointed  the  just  ^^" 

expectations  of  the  claimants,  has  provided  for  the  application  of  ^^* 
the  fund  by  the  statute  59  Geo.  III.  c.  81 ;  and  the  case  turns 
entirely  on  the  construction  and  effect  of  that  statute.  If  the  statute 
means  that  all  the  moneys  received  from  the  French  Government 
shall  be  applied  according  to  its  directions,  the  suppliant  can  only 
claim  according  to  the  statute,  and  in  the  manner  pointed  out  by  it ; 
and,  if  so,  a  petition  of  right  is  out  of  the  question.  And  we  are  all 
clearly  of  opinion  that  the  statute  does  dispose  of  the  whole  fund, 
and  direct  how  it  is  to  be  applied. 

The  argument  for  the  suppliant  is,  that  it  disposes  only  of  such 
part  of  the  funds  as  might  be  sufficient  to  satisfy  all  the  claimants 
whose  names  were  on  the  register  before  the  passing  of  the  Act, 
leaving  the  surplus  in  the  hands  of  the  Grown,  liable  to  the  claims 
of  those  British  subjects,  which  had  been  preferred  by  them  within 
three  months  according  to  the  convention ;  and  that  the  suppliant's 
claim  was  not  entered  on  the  register  *before  the  Act,  and  was  pre-  [  •386  j 
ferred  within  the  three  months :  two  facts  which  are  found  by  the 
inquisition  to  be  true.  If  such  were  the  construction  of  the 
statute,  it  would  be  necessary  to  consider  what  was  the  liability 
of  the  Sovereign  of  this  country  and  his  successors  if  the  Act 
had  not  passed.  But  we  are  all  satisfied  that  the  Act  meant  to 
provide  for  the  application  of  the  whole  fund,  and  leave  no  part  to 
be  dealt  with,  except  under  its  enactments. 

The  Act,  after  reciting  that  the  Commissioners  of  Arbitration  had 
caused  to  be  inserted  in  a  register  all  who  had  preferred  their 
claims  in  time  imder  the  treaty,  provides  (i)  that  the  Commissioners, 
in  order  **  to  complete  the  examination  and  liquidation  of  the 
claims  of  such  persons  who  shall  have  caused  their  names  and 
claims  to  be  duly  inserted  "  in  the  registers  before  mentioned,  are 
empowered  to  apportion,  divide  and  distribute  the  several  sums, 
and  order  them  to  be  paid  to  the  claimants  ''  whose  names  are 
duly  entered"  in  the  registers;  and  it  further  enacts  that  the 
payment  shall  be  a  full  discharge  of  the  French  Government  and 
the  English  Government,  in  respect  of  any  claims  falling  within 
the  conventions,  and  which  have  been  inserted  in  the  registers 
during  any  period  allotted  for  that  purpose  by  the  said  conven- 
tions ;  and  the  sixteenth  section  provides  that,  whilst  any  capital 
inscribed  in  the  Great  Book  of  France  shall  remain  in  the  names 

(1)  Sect.  1. 
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Baron  db     of  the  Commissioners  of  Deposit,  which  had  not  been  appropriated 

V.  in  the  liquidation  of  any  claims   of  British  subjects  under   the 

^^'        conventions  (those  sums  of  course  belonging  to  the  claimants  to 

[  •386  ]       whom  they  were  appropriated),  *the  Secretary  of  State  for  Foreign 
Affairs,  with  three  Commissioners  of  the  Treasury,  might  order  the 
stock  to  be  sold,  and  the  proceeds  transferred  to  England,  and 
placed  in  the  hands  of   the  Commissioners  of  Arbitration,  to  be 
invested  for  the   purpose  of  being  applied  "  to  the  payment  or 
liquidation  of  any  such  claims,  or,  in  case  all  such  claims  shall  be 
paid,  or  liquidated,  for  such  other  purposes  as  "  the  Commissioners 
of  the  Treasury,  or  three  of  them,  shall  direct  the  Commission  of 
Arbitration  "  to  apply  the  same.*'    We  think  that  the  first  section 
would  probably  be  construed  to  give  the  power  to  the  Commissioners 
of  Arbitration  &c.  to  adjudicate,  not  merely  on  claims  entered  on 
the  register  at  the  time  of  passing  the  Act,  but  on  all  that  should 
have  been  entered  after  the  passing  of  the  Act,  and,  consequently, 
that  they  had  power  to  decide  on  the  suppliant's  claim ;  which 
indeed  it  appears  by  the  petition  that  they  did ;  and  their  decision 
was  confirmed  by  the  Privy  Council ;  and,  if  we  cannot  take  notice 
of  the  facts  stated  in  the  petition,  against  the  suppliant,  it   is 
enough  to  say  that  he  might  have  applied  for  compensation  in 
that  form,  and  the  statute  provides  no  other.    And,  if  the  statute 
provided  a  remedy  only  for  the  claims  entered  on   the   register 
before  the  Act  passed,  we  think  it  clear  that  the  residue,  after 
satisfying   those    claims,    is  at   the  absolute  disposition  of   the 
Commissioners  of   the  Treasury,  discharged  of  all   trusta     It  is 
impossible  to  suppose  that  the  Legislature  meant  that  the  surplus 
after  payment  of  such  claims  as  were  paid,  which  surplus  is  directed 
to  be  held  for  the  purpose  of  the  payment  or  liquidation  of  claims, 
should  be  meant  to  be  applied  to  any  but  those  before  provided 

[  *387  ]  for,  namely,  the  unpaid  claims  adjudicated  or  to  be  *adjudicated 
upon  by  the  Commissioners  of  Arbitration.  It  cannot  be  intended 
that  new  claims  not  contemplated  or  provided  for  by  the  Act  should 
be  a  charge  on  the  surplus.  Nor  is  there  any  injustice  in  this  Act 
of  Parliament :  it  provides  for  the  due  liquidation  of  every  claim 
that  could  be  made,  if  it  applies  to  all  made,  within  three  months 
mentioned  in  the  convention,  which  were  on  the  register  before  the 
passing  of  the  Act  or  thereafter  placed  on  it ;  and,  if  not,  it  applies 
to  all  that  would  probably  be  made,  according  to  the  opinion  of 
the  Legislature  :  the  surplus,  therefore,  after  the  registered  claims 
were  satisfied,  is  clearly  placed  at  the  absolute  disposition  of  the 
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GommisBioners  of  the  Treasury ;  and  no  one  had  any  claim  to  any     Babon  de 
part  of  it  unless  the  Commissioners  should  choose  to  give  it.     The  r. 

suppliant,  therefore,  has  no  right  to  any  part  of  the  sum  which  he  ^^^' 
claims :  and  it  makes  no  difference  whether  the  Commissioners  of 
the  Treasury  are  to  be  treated  as  the  mere  agents  of  the  Crown  or 
not.  If  the  money  should  be  deemed  to  be  in  the  hands  of  the 
Crown,  it  is  in  its  hands  to  be  disposed  of  as  its  advisers  may 
think  fit,  and  unaffected  by  any  right  of  any  other  person. 

We  are  of  opinion,  therefore,  that  the  suppliant  has  no  right  to 
any  part  of  it ;  and  our  duty  is  confined  to  the  decision  of  the 
question  of  right  merely. 

It  was  suggested  as  doubtful  whether  the  Court  of  Queen's 
Bench  could  give  any  judgment  on  the  petition  of  right  (i).  If  the 
Court  had  the  power  so  to  do,  the  judgment  was  in  the  proper 
form.  We  think  they  had  the  power ;  and  the  passage  in  Brooke's 
Abr.  title  Petition  *&  Monstrans  de  Droit,  pi.  84,  referred  to  by  the  [  *388  ] 
Attorney-General,  and  the  precedents  in  Bastell's  Entries,  fol.  468^  a, 
are  authorities  to  this  effect.  And  the  case  of  a  sci.  fa.  for  the 
repeal  of  a  patent,  returnable  in  Chancery  (2),  where  the  record 
is  carried  into  the  Queen's  Bench,  is  analogous  to  this ;  and 
the  Court  of  Queen's  Bench  may  in  that  case  give  the  proper 
judgment. 

The  judgment  of  Queen's  Bench  must  be  affirmed. 

Jvdgment  affirmed  (3). 

(1)  Manning,  Serjt.,  enggeeled  that  Attorney -General,      mentioned     the 

the  proceeding  by  petition  of  right  did  authorities  in  the  text,  just  as  the 

not  render  it  necessary  for  the  sup-  Court  was  rising  after  the  close  of  the 

pliant  to  show  a  legal  right,  and  that  argument  for  the  plaintiff  in  error, 

it  was  sufficient  for  him  to  show  that  He  also  mentioned  In  re   Baron   de 

his  claim  was  founded  in  justice.     On  Bode,  In  re  Viscount  Canterbury,  2  Ph. 

this  Maule,  J.  observed  that  neither  85,  87  (see  pp.  28,  30,  ante). 

the  Queen's    Bench    nor    any    other  (2)  Bynner  v.   Tke  Queen,  9  Q.  B. 

court  of  law  administers  justice    in  523. 

general ;  and  that,  if  the  suppliant's  (3)  The  judgment  was  also  affirmed, 

claim    was    not    cognisable    by    the  on  error,  by  the  House  of  Lords  in 

Queen's  Bench  as  a  claim  in  law,  it  Tiinity  vacation,  1851,  on  the  ground 

might  be  that  the  Court  had  no  power  taken    by    the   Court   of    Exchequer 

to  give  any  judgment  at  all.     With  Chamber, 
reference  to  this  point,  Hir  J,  Jtrvis, 
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1850.  BAETON  V.  BEICKNELL. 

iVbp.  27. 
(13  Q.  B.  393—398 ;  S.  0.  20  L.  J.  M.  0.  1.) 

[  393  ]  Defendant,  a  justice  of  the  peace,  convicted  plaintiff  under  the  Sunday 

Observance  Act,  1677  (29  Car.  II.  c.  7),  s.  1,  in  5«.  penalty  and  lU,  costs, 
to  be  levied  by  distress :  and  the  conviction  directed  that,  in  case  of  non- 
payment of  the  several  sums,  and  if  there  should  not  be  sufficient  distress, 
plaintiff  should  be  set  publicly  in  the  stocks  for  two  hours,  unless  the  penalty 
and  costs  were  sooner  paid.  Plaintiff's  goods  were  distrained ;  but  the  con- 
viction was  afterwards  quashed,  on  account  of  the  illegal  alternative  as  to  con- 
finement in  the  stocks ;  and  an  action  of  trespass  was  brought  for  the  distress : 
Held,  that  defendant  was  protected  by  the  Justices  Protection  Act,  1848 
(11  &  12  Vict.  c.  44),  s.  1,  and  that  sect.  2  did  not  apply,  the  act  of  distrain- 
ing, for  which  this  action  was  brought,  being  one  which  defendant  had 
jurisdiction  to  order;  semhle,  if  the  illegal  alternative  had  been  acted  upon, 
and  plaintiff  had  been  put  in  the  stocks,  trespass  would  have  lain  for  that. 

Trespass  for  seizing  goods.  Plea:  Not  guilty  by  statute.  On 
the  trial,  before  Piatt,  B.,  at  the  Oxford  Spring  Assizes,  1850,  it 
appeared  that  the  defendant  was  a  justice  of  the  peace,  and  had 
convicted  the  plaintiff  under  stat.  29  Car.  II.  c.  7,  for  Sunday 
trading,  in  a  penalty  of  58.  and  Ua.  costs.  The  conviction  was 
quashed  by  this  Court  on  certiorari  (i),  on  account  of  the  adjudica- 
tion that  the  plaintiff  should  be  put  in  the  stocks  for  two  hours 
unless  the  penalty  and  costs  were  sooner  paid.  Before  the  convic- 
tion was  quashed,  the  penalty  and  costs  were  levied  by  distress  on 
the  plaintiff's  goods.  The  conviction  being  quashed,  this  action 
was  brought  for  the  distress. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving 
leave  (2)  to  move  to  enter  a  verdict  for  the  defendant  if  the  Court 
should  be  of  opinion  that  he  was  entitled  to  the  protection  of  stat. 
11  &  12  Vict.  c.  44. 

[  3J4  ]  Keating,  in  the  ensuing  Term,  obtained  a  rule  nisi  accordingly. 

Whateley  and  J.  Oray  now  showed  cause : 

This  is  an  action  brought  against  a  justice  of  the  peace  for  an 

(1)  Reg.  V.  Barton,  13  Q.  B.   389,  words    imposing    it    have    not    been 

[where  the  conviction  was  held  bad  expressly  repealed  and  are    retained 

on  the  ground  that  it  sentenced  the  in  the  2nd  edition  of    the    Statutes 

plaintiff  to  the  stocks  on  default  in  Revised ;  see  Chitty's  Statutes,  oth  ed. 

payment  of  the  costs.    The  sentence  tit.  Sunday,  p.  6,  note  (o).— A.  C] 
to  tho  stocks  is  practically  obsolete         (2)  There  was  also  a  point  reserved 

and  appears  to  be  abolished  by  the  as  to  the  amount    of   damages,    on 

Summary     Jurisdiction     Act,      1884  which  no  opinion  was  expressed  by 

(47  &  48  Vict.  c.  43),  s.  3,  but  the  the  Court. 
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''  act  done"  in  a  matter  in  which  he  has  "  exceeded  his  jurisdiction."      Barton 
It  is  therefore  within  the  words  of  stat.  11  &  12  Vict.  c.  44,  s.  2  (i) ;    bbioknkll. 
and  the  action  lies,  as  before  the  passing  of  that  statute :  Leary 
V.  Patrick  (2).     The  18th  section  shows  (s)  that  the  plaintiff  may 
recover,  though  the  justice  had  general  jurisdiction. 

Keating  and  Oreaves,  in  support  of  the  rule : 

Stat.  11  &  12  Vict.  c.  44,  was  passed  to  protect  justices  from 
vexatious  actions.  Sect.  1  protects  them  from  actions  of  trespass 
for  any  act  done  with  respect  to  a  matter  within  their  jurisdiction. 
This  must  mean  to  give  them  protection  where  they  would  not 
have  it  but  for  the  statute ;  and  it  must  therefore  embrace  cases  in 
which  their  proceedings  are  informal.  Such  a  case  as  the  present 
seems  precisely  what  the  Legislature  intended  to  meet.  Then 
^sect.  2  is,  if  construed  literally,  not  consistent  with  sect.  1 ;  but,  [  *395  ] 
giving  it  a  reasonable  construction,  it  means  that  the  action  shall 
lie  where  the  act  complained  of  was  in  excess  of  jurisdiction.  Here 
the  act  complained  of  is  the  levying  by  distress  of  the  penalty  and 
costs :  that  was  an  act  within  the  defendant's  jurisdiction,  and 
protected  by  sect.  1.  Had  the  action  been  brought  for  putting  the 
plaintiff  in  the  stocks,  that  would,  like  the  acts  complained  of  in 
Leary  v.  Patrick  (2),  have  been  an  excess  of  jurisdiction,  and  within 
sect.  2.  It  must  be  owned  that  no  sensible  construction  can  be  put 
on  sect.  18. 

CoLEBiDOB,  J.  (4) : 

This  certainly  is  an  important  case ;  and  I  fear  I  must  also  agree 
that  this  statute  is  exceedingly  ill  worded.  I  think  the  present 
case  falls  within  both  the  words  and  the  intent  of  sect.  1.    The 

(1)  See  the  material  words,  p.  426,  levied  or  paid,  or  any  sum  beyond  the 
po«t,  sum    of  2d,    as    damages    for    such 

(2)  15  Q.  B.  266.  imprisonment,   or    any  costs  of  suit 

(3)  Stat.  11  &  12  Yict.  c.  44,  s.  13,  whatsoever,  if  it  shall  be  proved  that 
is  as  follows:  *'And  be  it  enacted,  he  was  actually  guilty  of  the  offence 
that  in  all  cases  where  the  plaintiff  in  of  which  he  was  so  convicted,  or  that 
any  such  action  shall  be  entitled  to  he  was  liable  by  law  to  pay  the  sum  he 
recover,  and  he  shall  prove  the  levying  was  so  ordered  to  pay,  and  (with 
or  payment  of  any  penalty  or  sum  of  respect  to  such  imprisonment)  that  he 
money  under  any  conviction  or  order  had  undergone  no  greater  punishment 
as  parcel  of  the  damages  he  seeks  to  than  that  assigned  by  law  for  the 
recover,  or  if  he  prove  that  he  was  offence  of  which  he  was  so  convicted, 
imprisoned  under  such  conviction  or  or  for  non-payment  of  the  sum  he  was 
order,    and    shall     seek    to    recover  so  ordered  to  pay.'' 

damages  for  any  such  imprisonment,  (4)  Patteson,     J.     had     gone     to 

he  shall  not  be  entitled  to  recover  the      Chambers, 
amount  of  such  penalty  or  sum  so 
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Barton  facts  are  these.  There  is  an  information  laid  before  the  jastice : 
Bricknrll.  he  convicts :  he  awards  a  penalty  and  costs,  and  orders  them  to  be 
levied  by  distress.  All  this  was  right ;  and  the  justice  so  far 
pursued  his  jurisdiction.  But  he  added  an  alternative,  that  the 
plaintiff  should  be  put  in  the  stocks  in  case  the  penalty  and  costs 
were  not  paid,  or  raised  by  distress :  that  was  beyond  his  jurisdic- 
tion. But  the  plaintiff  was  not  in  fact  put  in  the  stocks.  His 
goods  were  seized  under  a  distress  ;  and  afterwards  the  conviction 
was  quashed.  Now  it  cannot  be  doubted  that  the  justice  had 
jurisdiction  in  every  thing  except  the  alternative  order;  and  the 
action  is  brought,  not  for  putting  the  plaintiff  in  the  stocks  under 
it,  but  for  doing  that  which  the  defendant  might  have  justified  if 

I  *396  ]  he  had  drawn  up  his  conviction  in  proper  *form.  Then  we  have 
stat.  11  &  12  Vict.  c.  44,  s.  1,  which  relates  to  actions  ''  brought 
against  any  justice  of  the  peace  for  any  act  done  by  him  in  the 
execution  of  his  duty  as  such  justice,  with  respect  to  any  matter 
within  his  jurisdiction  as  such  justice."  I  think  words  can  hardly 
be  found  more  accurately  to  describe  the  act  which  the  defendant 
has  done  and  for  which  this  action  is  brought.  But  sect.  2  raises 
a  question  whether  the  words  in  sect.  1  are  to  have  full  effect  given 
to  them,  so  as  to  protect  the  defendant.  The  case  is  within  the 
spirit  of  the  Act,  which  is  one  for  protection  of  justices,  and  there- 
fore assumes  that  the  justice  has  been  guilty  of  some  irregularity, 
or  he  would  not  need  protection.  Now  sect.  2  enacts  that,  ''  for 
any  act  done  by  a  justice  of  the  peace  in  a  matter  of  which  by  law 
he  has  not  jurisdiction,  or  in  which  he  shall  have  exceeded  his 
jurisdiction,  any  person  injured  thereby,  or  by  any  act  done  under 
any  conviction  or  order  made  or  warrant  issued  by  such  justice  in 
any  such  matter,  may  maintain  an  action  against  such  justice  in 
the  same  form  and  in  the  same  case  as  he  might  have  done  before 
the  passing  of  this  Act,"  after  the  conviction  has  been  quashed. 
I  am  not  prepared  to  deny  that  the  present  case  falls  within  the 
literal  meaning  of  those  words ;  for  this  is  an  act  dope  under  a 
conviction  in  a  matter  in  which  the  defendant  has  exceeded  his 
jurisdiction.  But,  if  we  give  these  words  their  full  literal  meaning, 
they  contradict  the  first  section.  We  must  then  try  to  construe 
them  so  as  to  give  effect  to  the  whole  of  the  Act :  and  I  think  we 
do  this  if  we  confine  sect.  2  to  cases  in  which  the  act  by  which  the 
plaintiff  is  injured  is  an  act  in  excess  of  jurisdiction :  for  instance, 
if  the  plaintiff  in  the  present  case  had  been  put  in  the  stocks  under 

[  '397  ]       the  illegal  alternative  *and  the  action  had  been  brought  for  that; 
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in  which  case  probably  trespass  might  have  lain :  as  it  is,  I  think      barton 
it  does  not.  Beicknell. 

WlOHTMAN,  J. : 

I  also  think  the  objection  that  the  justice  is  entitled  to  the  pro- 
tection of  stat.  11  &  12  Vict.  c.  44,  s.  1,  well  founded,  as  this  action 
is  brought  with  respect  to  a  matter  within  his  jurisdiction.  The 
complaint  which  forms  the  subject  of  the  action  is  that  he  distrained 
the  plaintiff's  goods.  This  he  did  in  a  matter  in  which  he  had 
general  jurisdiction,  and  in  which  he  had,  down  to  the  very  moment 
of  the  drawing  up  of  the  conviction,  duly  pursued  his  jurisdiction. 
But  in  drawing  up  the  conviction  he  adds  an  illegal  alternative,  that 
if  the  costs  are  not  levied  the  offender  shall  be  put  in  the  stocks. 
Now  the  plaintiff  was  not  in  fact  put  in  the  stocks ;  but  his  goods 
were  seized :  and  that  seems  to  me  an  act,  Within  the  meaning  of 
sect.  1,  done  by  the  justice  in  the  execution  of  his  duty  with  respect 
to  a  matter  within  his  jurisdiction.  It  is  said  also  to  be  within 
sect.  2,  because,  though  the  act  for  which  the  plaintiff  sues  was  not 
beyond  the  justice's  jurisdiction,  yet  it  was  an  act  done  in  a  matter 
in  which  he  had  exceeded  his  jurisdiction  in  one  point.  But  the 
matter  in  which  he  exceeded  his  jurisdiction  was  ordering  the  plain- 
tiff to  be  put  in  the  stocks :  had  he  acted  on  that,  and  caused  him 
to  be  put  in  the  stocks,  trespass  might  have  lain ;  as  it  is,  I  think 
the  action  is  not  brought  for  a  matter  in  which  he  exceeded  his 
jurisdiction,  and  the  case  is  within  sect.  1. 

Erlb,  J.  : 

I  am  of  the  same  opinion.  I  think  the  cause  of  action  was  an 
act  done  by  the  defendant  in  the  ^execution  of  his  duty  as  justice  [  *398] 
with  respect  to  a  matter  within  his  jurisdiction  as  such  justice. 
The  justice  had  jurisdiction  to  convict,  and  to  order  payment  of  the 
penalty  and  costs,  and  to  levy  them  by  distress.  All  these  things 
he  had  to  do  in  the  execution  of  his  duty;  and  he  had  jurisdiction 
to  do  them.  But  there  was  a  defect  in  the  conviction,  as  the  justice 
ordered  an  alternative  beyond  his  jurisdiction.  If  any  thing  had 
been  done  in  respect  of  the  wrongful  order,  it  would  have  been  an 
act  beyond  his  jurisdiction :  but  there  was  nothing  of  the  sort.  It 
was  a  mere  error  as  to  the  manner  in  which  the  conviction  should 
be  framed,  which  caused  the  justice  to  draw  it  up  in  a  wrong  form ; 
and,  on  account  of  the  formal  defect,  the  conviction  was  quashed. 
I  think  the  case  is  precisely  that  which  sect.  1  is  intended  to  protect. 
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Barton  Then  I  think  the  constraction  of  sect.  2  must  be  so  controoled  by 
Bbioknbll.  ^^^^'  1  ^3  ^0  ^^  consistent  with  it ;  and  that  is  done  by  so  construing 
sect.  2  as  to  confine  its  application  to  cases  in  which  the  cause  of 
action  arises  from  the  excess  of  jurisdiction,  as  it  would  have  done 
in  this  case  if  the  plaintiff  had  been  put  in  the  stocks,  and  he  had 
brought  the  action  for  that. 

Rtde  absolute  to  enter  verdict  for  defendant. 


iw^.  KEG.   V.   THOMAS  PATNTER. 

Feb.  12. 
(13  a  B.  399-405 ;  S.  0.  18  L.  J.  M.  C.  169 ;  13  Jur.  281.) 

^        -*  Mandamus  to  a  justice  to  issue  his  distress  warrant  against  the  occupiers 

of  Putney  Bridge  for  a  highway  rate  assessed  on  them,  under  the  Highway 
Act,  1835  (5  &  6  Will.  IV.  c  50),  in  respect  of  their  occupation  of  the  bridge 
and  toll  house  and  the  land  on  which  the  same  were  erected.  Betum,  that 
Putney  Bridge  was  paved,  repaired  and  cleansed  under  the  provisions  of  a 
local  Act  of  Parliament : 

Held,  on  demurrer,  that  the  return  was  no  answer,  as  sect.  113  of  the 
Highway  Act,  1835,  did  not  exempt  the  property  from  liability  to  the  rate 
imposed  under  sect  27. 

Mandamus^  reciting  that  a  highway  rate  was  made  under  stat. 
6  &  6  Will.  IV.  c.  50,  for  the  parish  of  St.  Mary,  Putney,  in  the  county 
of  Surrey,  in  which  rate  James  Wadmore  was  assessed  in  respect  of 
his  occupation,  jointly  with  other  persons,  of  that  part  of  Putney 
Bridge  which  is  situate  within  the  parish,  and  the  land  upon  which 
the  said  part  of  the  bridge  is  erected,  together  with  the  toll  house 
and  other  buildings  erected  on  such  land :  that  the  rate  was  not 
paid  by  said  James  Wadmore :  that  he  was  summoned  before  the 
defendant,  one  of  the  police  magistrates  for  the  metropolis,  and  did 
not  show  any  suflScient  cause  why  he  had  not  paid  the  rate ;  and 
that  an  application  for  a  distress  warrant  was  made  to  the  defendant 
and  refused.  The  writ  then  commanded  the  defendant  to  issue  a 
warrant  of  distress. 

Be  turn.  ''  That  the  rate  or  assessment  upon  the  said  J.  Wadmore, 
and  also  other  persons  in  the  said  highway  rate  in  the  said  writ 
mentioned,  is  not  and  was  not  at  any  time  due  or  payable  by  the 
said  J.  W.  in  respect  either  of  his  own  occupation  or  of  his  occupation 
jointly,*'  &c.,  "or  otherwise  howsoever,  of  that  part  of  the  bridge 
in  the  said  writ  mentioned  and  described,  or  of  any  part  thereof, 
nor  by  reason  of  any  occupation  of  the  land  upon  which  the  said 
part  of  the  said  bridge,  or  any  part  thereof,  is  erected  and  built,  nor 
in  respect  of  the  toll  house  and  other  buildings  erected  thereon  and 
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connected  therewith,  situated  in  *the  said  parish  of  Putney ;  nor  is         Bko. 
the  said  J.  W.  nor  was  he  ever  liable  to  pay  the  same;  for  that  the     paynter. 
said  bridge  is  not  in  the  whole  or  in  part  liable  to  be  rated  to  the      L  *^^  ] 
highway  rate  for  the  said  parish  of  Putney,  but  is  exempted  there- 
from by  virtue  of  the  statute  "  passed  &c.  (5  &  6  Will.  IV.  c.  50), 
**  by  reason  that  the  said  bridge  and  every  part  thereof,  together 
with  the  toll  house  and  other  buildings  erected  thereon  and  con- 
nected therewith,  was  and  were  at  the  time  of  making  the  said  rate, 
and  now  is  and  are,  "  paved,  repaired  and  cleansed,  under  and  hy 
virtue  of  the  provisions  of  a  certain  local  Act,"  &c.  (the  Putney 
Bridge  Acts,  12  Geo.  I.  c.  36,  and  2  stat.  1  Geo.  II.  c.  18).     "  And 
therefore  I,  the  said  Thomas  Paynter,  did  refuse  to  issue  the  warrant 
of  distress  in  the  said  writ  mentioned,  and  cannot  issue  the  said 
warrant,"  &c.,  "  as  by  the  said  writ "  &c.    **  Thomas  Paynter." 
Demurrer  and  joinder. 

Crompton,  for  the  Crown: 
The  question  depends  upon  the  proper  construction  of  the  High- 
way Act,  (5  &  6  Will.  IV.  c.  50).  By  sect.  27  of  that  Act  a  highway 
rate  is  to  be  levied  on  **  all  property  now  liable  to  be  rated  and 
assessed  to  the  relief  of  the  poor."  It  has  been  decided  by  this 
Court,  in  Reg.  v.  Paynter  (i),  that  Putney  Bridge  is  property  liable 
to  be  rated  to  the  poor ;  and  that  decision  was  confirmed  in  the 
Exchequer  Chamber  in  Paynter  v.  21ie  Queen  (2) :  but  the  defendant 
argues  that  the  113th  section  of  the  Highway  Act  exempts  this 
property  from  the  highway  rate,  imposed  by  the  27th  section. 
Sect.  113  enacts:  "  That  nothing  in  this  Act  contained  shall  apply 
♦to  any  turnpike  roads,  except  where  expressly  mentioned,  or  to  any  [  **oi  ] 
roads,  bridges,  carriage  ways,  cartways,  horseways,  bridleways, 
footways,  causeways,  churchways  or  pavements,  which  now  are  or 
may  hereafter  be  paved,  repaired,  or  cleansed,  broken  up,  or  diverted, 
under  or  by  virtue  of  the  provisions  of  any  local  or  personal  Act  or 
Acts  of  Parliament."  The  intention  of  this  clause  is,  that  the 
surveyor  under  the  General  Highway  Act  shall  not  meddle  with  the 
repairs  of  roads  and  ways  which  are  by  local  Acts  to  be  repaired 
under  the  superintendence  of  others :  it  was  not  meant  to  exempt 
the  property  which  is  under  such  superintendence  from  the  liability 
to  rates.  The  proprietors  of  Putney  Bridge  are  occupiers  of  land, 
the  profits  of  which  depend  upon  the  tolls  taken  from  passengers. 
They  therefore  are  more  directly  benefited  by  the  good  state  of  the 

(1)  68  B.  B.  444  (7  a  B.  255).  (2)  10  Q.  B.  908. 
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Reg.        roads  than  any  other  occupiers ;  and  yet,  according  to  the  argument 

Patmtbb.     on  the  other  side,  they  are  to  be  exempted  from  the  highway  ratre, 

because  a  bridge  on  their  land  is  repaired  under  a  private  Act  of 

Parliament:  this  would  be  an  unreasonable  intention;  and  there 

are  no  words  to  express  it. 

(Coleridge,  J.:  Sect.  118  says  that  ''Nothing  in  this  Act 
contained  shall  apply."  How  do  you  meet  those  words ;  you  argue 
that  the  27th  section  does  apply.) 

If  "  nothing  in  this  Act  "  is  to  be  construed  as  largely  as  is  required 
by  the  argument  on  the  other  side,  the  bridge  must  remain  subject 
to  the  same  rates  as  it  was  subject  to  before  the  General  Highway 
Act ;  but  that  cannot  be :  something  does  apply  to  it ;  for  it  is 
relieved  from  the  old  rates.  It  is  clearly  brought  within  both  the 
words  and  the  spirit  of  the  27th  section ;  for  it  is  property  liable 
[  '^02  ]  to  be  rated  for  the  relief  of  the  poor.  *In  Reg.  v.  The  Blackfrmrs 
Bridge  Company  (i),  Littledale,  J.  explains  what  it  is  that  is 
rateable  to  the  poor,  viz.  the  land  which  is  occupied,  and,  so  long 
as  the  toll  is  taken,  beneficially  occupied.  Sect.  27,  then,  imposes 
a  rate  upon  that  land  on  which  the  toll  house  is  erected,  and  over 
which  the  bridgeway  passes.  It  is  for  the  defendant  to  make  out 
clearly  an  exemption  from  this  imposition  for  the  public  benefit : 
Richardson  v.  Tiibbs  (2) ;  the  118th  section,  relied  upon  by  him, 
does  not  apply  to  the  subject-matter  of  the  rate  at  all.  No  one  can 
pave,  repair,  cleanse,  break  up  or  divert  the  land  by  virtue  of  the 
provisions  of  any  local  Act :  the  thing  diverted  is  the  bridgeway  or 
other  way,  the  easement  over  the  land,  which  affects  the  value  of 
the  occupation  of  the  land,  no  doubt,  and  so  alters  the  amount  of 
the  rate,  but  which  is  not  itself  rateable.  It  is  like  a  ferry,  a 
floating  bridge,  as  it  is  sometimes  called,  where  the  rate  is  in 
respect  of  the  occupation  of  the  ferryhouse,  which  derives  its  value 
from  the  ferry  ;  not  in  respect  of  the  ferry  itself.  In  section  118  the 
word  "  bridge  "  is  evidently  used  in  the  sense  of  **  bridgeway."  The 
meaning  of  the  enactment  is  that  nothing  in  the  Act  relating  to  the 
repairing,  paving,  &c.  of  ways  shall  apply  to  ways,  either  on  shore 
or  over  a  river,  repaired  &c.  under  the  provisions  of  any  local  Act. 

C.  Clark,  for  the  defendant : 

The  words  of  sect.  118,  that ''  nothing  in  this  Act "  shall  apply 
to  such  a  bridge  as  this,  in  their  plain  natural  sense  mean  that 
.       (1)  9  Ad.  &  M.  828.  (2)  4  0.  B.  304. 
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sect.  27  shall  not  in  any  respect  apply  to  such  a  bridge.     It  is  now        Rsa. 
an  established  rule  of  construction,  that  a  statute  is  to  be  ^taken     paynter. 
in  the  literal  sense  of  the  words,  unless  the  contrary  very  clearly      [  *403  J 
appears :  Rex  v.  The  Poor  Law  Commissioners ^  In  the  matter  of  the 
Parish  of  St.  Pancras  (i),  Oreen  v.  Wood  (2).      The  literal  meaning 
of  sect.  113  is  to  give  a  particular  exemption  from  liability  to  the 
general  rate  to  those  who  have  peculiar  burthens  and  liabilities  of 
their  own.    There  are  several  such  exemptions  in  this  Act :  sect.  33 
relating  to  persons  previously  exempt  from  rates ;  sects.  62, 92,  93,  94, 
95,  relating  to  persons  liable  ratione  tennra ;  sect.  114  to  the  Univer- 
sities ;  sect.  115  to  the  city  of  London.    All  these  are  exempted  from 
liability ;  and  there  is  no  reason  for  putting  a  strain  on  the  words  of 
sect.  113,  to  prevent  them  from  exempting  the  bridge-owners  also. 

Crompton,  in  reply : 

The  argument  for  the  defendant  confuses  the  corporeal  property 
which  is  to  be  rated  with  the  incorporeal  easement  on  that  property  : 
the  word  ''  bridge  **  may  be  used  for  either.  The  interpretation 
clause  (sect.  5,  as  to  highways,)  and  the  context  both  show  that  in 
the  113th  section  "  bridge  "  is  used  in  the  sense  of  bridgeway  or 
easement.  The  33rd  section  confirms  this ;  when  the  Legislature 
mean  to  exempt  from  the  rate,  as  they  do  in  that  section,  they 
speak  of  the  property  subject  to  the  rate :  the  sections  62,  92,  93, 
94,  95,  have  no  bearing  on  the  question  of  rates :  a  highway  was 
never  rateable  at  all.  Neither  is  there  any  analogy  between  this 
case  and  the  saving  of  the  privileges  of  the  Universities  and  the 
city  of  London.  Here,  under  the  27th  section,  a  rate  is  imposed 
on  the  freehold,  the  close  called  the  bridge ;  and  the  meaning  *of  L  *^04  ] 
the  113th  section  is,  not  to  prohibit  the  imposition  of  such  a  rate, 
but  to  prevent  interference  with  the  easement ;  the  bridge  being 
spoken  of  in  the  sense  of  a  road  or  way. 

Lord  Dbnman,  Ch.  J. : 

By  the  27th  section  all  property  liable  to  be  rated  to  the  relief 
of  the  poor  is  made  rateable  to  the  highway  rate.  And  the  question 
is,  whether  the  113th  section  gives  an  exemption  from  this  general 
liability.  If  the  words  in  sect.  113  had  immediately  followed  those 
in  sect.  27,  there  might  be  some  doubt  whether  they  would  controul 
it;  but  there  are  many  intervening  enactments  relating  to  the 
repairs  of  ways ;  and  the  intention  of  the  Legislature  does  not 
(1)  6  Ad.  &  El.  1,  7.  (2)  7  Q.  B.  178. 
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Rxa.        seem  to  be  to  exempt  any  property  from  the  rate  imposed  by  the  27th 
Patntkb.     section,  but  to  exempt  ways,  bridges,  &c.  managed  under  the  pro- 
visions of  local  Acts  from  the  regulations  of  the  General  Highway 
Act,  so  as  to  preserve  the  powers  conferred  by  the  local  Acts. 

Pattbson,  J. : 

I  cannot  make  out  how  the  118th  section  can  be  construed  as 
applicable  to  rateability.  Every  one  of  the  things  classed  with 
bridges  in  that  section  is  of  such  a  nature  that  it  can  in  no 
possibility  be  rateable.  I  think  that  the  right  construction  of  the 
section  is  that  which  Mr.  Crompton  put  upon  it  in  the  argument, 
that  nothing  in  the  Act  relating  to  paving,  repairing,  &c.  of  ways 
shall  apply  to  those  ways  which  are,  or  may  in  future  be,  paved, 
repaired,  &c.  under  the  provisions  of  local  Acts. 

GOLBRIDOE,   J. : 

The  principle  which  I  stated  in  Rex  v.  The  Poor  Late 
[  ^405]  Commiasioners  (i),  that  the  words  *of  a  statute  should  be  literally 
interpreted,  is  not  applicable  here.  The  question  is  whether 
sect.  27,  imposing  a  rate  upon  property,  is  within  the  operation  of 
sect.  118 ;  and  I  think  it  is  not.  Nothing  is  mentioned  in  sect.  113 
which  is  the  subject  of  a  rate;  nor  is  there  any  thing  in  that 
section  that  has  any  reference  to  rateability.  I  think,  therefore,  that 
full  operation  is  given  to  the  whole  words  of  the  enactment  by  con- 
struing it  as  applicable  only  to  the  powers  for  regulating  the  ways  (2). 

Judgment  for  the  Crown. 


IN   THE   EXCHEQUER  CHAMBER 


(Ebror  fbom  the  Queen's  Bench.) 
1848  HOLFORD  V.  BAILEY,  in  Error  (3). 

Nov,  28, 29.  (13  Q.  b.  426—447  ;  S.  0.  18  L.  J.  Q.  B.  109 ;  13  Jur.  278.) 

1849. 
jp ,    '  A  declaration,  reciting  that  defendant  had  been  summoned  to  answer 

1_ '  plain tifP  in  an  action  of  trespass,  charged  that  defendant,  with  force  and 

r  426  ]  arms,  broke  and  entered  a  fishery,  to  wit  the  sole  and  exclusive  fishery  of 

plaintiff,  in  a  certain  part  of  a  river  then  flowing  and  being  over  the  soil  of 

(1)  6  Ad.  &  El.  7.  Q.  B.  139.  146 ;  Fitzgerald  v.  Firhank 

(2)  Wightman,  J.  had  left  theCourt.  [1897]  2  Ch.  96,  101,  103,  66  L.  J.  Ch. 

(3)  Cited  in  Malcolmeon  v.  (7 Dm  629,  76  L.  T.  684,  C.A. ;  and  Hanbury 
(1863)  10  H.  L.  0.  593,  618;  Marshall  v.  Jenkins  [1901]  2  Oh.  401,  411,  70 
V.    UUesioater    Steam    Namgation   Co.  L.  J.  Ch.  730.— A.  0. 

(1863)  3  B.  &  S.  732,  749,  32  L.  J. 
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one  F.y  and  then  fished  for  fish  in  the  said  fishery  of  plaintiff,  and  the  fish      Holford 
of  the  said  fishery  of  plaintiff,  there  found,  and  being  in  the  said  fishery,  v, 

chased    and    disturbed :     Conclusion,    contra    pacem.      Plaintiff     having       Bailey. 
recovered  on  this  count, 

Held,  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of 
Q.  B.. 

(1.)  That  the  words  **  sole  and  exclusive  fishery"  were,  at  any  rate  after 
verdict,  equivalent  to  "several"  fishery. 

(2.)  That  the  statement  that  the  soil  was  in  F.  did  not  vitiate  the  count 
or  render  it  necessary  for  the  plaintiff  to  deduce  title  from  the  owner  of  the 
fee.    And, 

(3.)  (Agreeing  with  Q.  B.)  that  trespass  lay  for  the  injury  described. 

Thb  declaration  stated  that  the  defendant  had  been  summoned 
to  answer  the  plaintiff  in  an  action  of  trespass ;  and  it  contained 
four  counts.  The  first  was  for  breaking  and  entering,  with  force  and 
arms  &c.,  a  several  fishery  of  plaintiff  in  the  river  tJsk,  in  Breck- 
nockshire. The  second  count  charged  that  the  defendant,  to  wit  on 
&c.,  with  force  and  arms  &c.,  broke  and  entered  a  certain  other 
fishery,  to  wit  the  sole  and  exclusive  fishery  of  the  plaintiff,  to  wit 
in  the  said  river  Usk,  in  a  certain  other  part  of  the  said  river,  then 
flowing  and  being  over  the  soil  of  one  Philip  Francis,  and  adjacent 
to  &c.,  situate  in  the  said  county,  and  then  fished  for  fish  in  the 
last  mentioned  fishery  of  plaintiff,  and  the  fish,  to  ^wit  five  salmon,  [  *427  ] 
&c.,  of  the  last-mentioned  fishery  of  plaintiff,  there  found,  and 
being  of  great  value,  to  wit  &c.,  then  being  in  the  last  mentioned 
fishery,  then  chased  and  disturbed.  The  declaration  concluded: 
"  and  other  wrongs  "  &c.  "  against  the  peace  "  &c. 

Ten  pleas  were  pleaded,  leading  to  issues  of  fact. 

The  plaintiff  had  a  verdict  on  the  issues  relating  to  the  second 
count.  On  other  issues,  disposing  of  the  counts  1,  2  and  3,  the 
verdict  was  for  defendant. 

The  Court  of  Queen's  Bench  arrested  judgment  on  the  second 
count  (i).  The  plaintiff  below  brought  error  in  the  Exchequer 
Chamber.    Joinder  in  error. 

The  case  was  argued  in  last  Michaelmas  vacation  (2). 

WUleSf  for  the  plaintiff  in  error  (plaintiff  below) : 

Three  questions  arise :  First,  whether  the  words  "  sole  and 
exclusive*'  are  to  be  deemed,  in  this  stage  of  the  proceeding, 
sufficiently  descriptive  of  a  several  fishery;    secondly,   whether 

(1)  Eol/ordy.  Bailey,  8  Q.  B.  1000.  man,  Maule  and  Cresswell,  JJ.,  and 

(2)  November  26th,  1848 ;  before  Parke,  Alderson,  Bolfe  and  Piatt, 
Wilde,  Ch.  J.,  Coltman,  Maule  and  Barons.  Maule,  J.  and  Alderson,  B. 
Cresswell,  JJ.,  and  Parke,  Holfe,  and  left  the  Court  during  the  reply,  to 
Piatt,  Barons ;  and  29th,  before  Colt-  attend  Chambers. 

B.R. — VOL.  LXXVUI.  28 
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HoLFOBD  trespass  lies  in  respect  o!  a  several  fishery ;  thirdly,  whether,  if  ij 
Bailbt.  does  not,  this  declaration  may,  after  verdict,  be  taken  to  be  a  declara- 
tion in  case.  The  Court  below  has  decided  the  second  question  in 
the  affirmative,  but  the  first  and  third  questions  in  the  negative, 
and  therefore  has  arrested  the  judgment.  The  judgment  must  be 
reversed,  if  either  the  first  or  the  third  question  ought  to  be  decided 
in  the  affirmative,  unless  the  Court  below  was  wrong  in  deciding 
the  second  question  in  the  affirmative. 
[  428  ]  First :  the  words  **  sole  and  exclusive ''  are,  at  any  rate  after 

verdict,  sufficiently  descriptive  of  a  several  fishery.  Sole  right  of 
fishing,  to  the  exclusion  of  the  owner  of  the  soil,  is  a  correct 
definition  of  such  a  right.  Before  Magna  Charta  (i)  the  right  to 
fish  was,  in  the  case  of  tide  rivers,  in  the  Crown ;  in  other  cases, 
it  was  in  the  owner  of  the  soil :  but  the  Crown  or  the  land  owner 
could  grant  the  exclusive  right  to  an  individual :  and  so  it  is  still, 
except  that  all  public  rivers  may  now  be  fished  in  by  the  subjects 
of  the  realm,  unless  there  was  an  exclusive  user  in  the  reign  of 
Henry  II.  In  no  other  way  can  an  exclusive  right  of  fishing,  in 
one  not  the  owner  of  the  soil,  originate :  and  such  an  origin  clearly 
would  create  a  several  fishery.  Therefore  a  fishery  in  one  not  the 
owner  of  the  soil,  which  is  exclusive,  is  several.  The  ancient  cases 
are  collected  in  Chitty  on  the  Game  Laws,  p.  288.  In  Co.  Litt.  4  b 
it  is  said :  ''  If  a  man  be  seised  of  a  river,  and  by  deed  do  grant 
separalem  piscariam  in  the  same,  and  maketh  livery  of  seisin 
secundum  formam  charta,  the  soil  doth  not  pass,  nor  the  water,  for 
the  grantor  may  take  water  there;  and  if  the  river  become  dry, 
he  may  take  the  benefit  of  the  soil ;  for  there  passed  to  the  grantee 
but  a  particular  right,  and  the  livery  being  made  secundum  formam 
chartcBy  cannot  enlarge  the  grant.  For  the  same  reason,  if  a  man 
grant  aquam  suam,  the  soil  shall  not  pass,  but  the  piscary  within 
the  water  passeth  therewith."  This  conveyance  of  the  privilege 
without  the  soil  is  put  by  Coke  as  analogous  to  the  conveyance  of 
restura  teirce  or  herhagium  terra.  Again,  in  Co.  Litt.  122  a  it  is  said 
[  ^429  ]  that  "  a  man  may  prescribe  to  have  separalem  piscariam  *in  such  a 
water,  and  the  owner  of  the  soil  shall  not  fish  there;  but  if  he 
claim  to  have  communiam  piscaria,  or  liberam  piscariam,  the  owner 
of  the  soil  shall  fish  there."  In  2  Blackst.  Com.  89,  40,  there 
seems  to  be  a  confusion  between  a  several  fishery  and  a  free 
fishery :  but,  as  the  passage  stands  in  the  later  editions  (2),  it  is 

(1)  1  Stat.  9  Hen.  HI.    See  c.  16,  (2)  See  Eol/ord  y.  Bail^,  8  Q.  B. 

and  2  Inst.  30.  1006. 
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there  correctly  laid  down  that  **  he  that  has  a  several  fishery  must  Holford 
also  be  (or  at  least  derive  his  right  from)  the  owner  of  the  soil."  In  bailky. 
Hargrave's  note  (7)  to  Co.  Litt.  122  a,  Blackstone's  description  of  a 
several  and  a  free  fishery  is  commented  upon ;  and  the  writer  appears 
to  come  to  the  conclusion  that  the  utmost  that  can  be  said  is  that 
a  several  fishery  may  perhaps  be  presumed  to  comprehend  the  soil, 
though  it  may  be  shown  that  they  are  separate ;  and  that  a  free 
fishery  is  not  exclusive.  In  3  Kent's  Gomm.  410,  411,  the  same 
subject  is  discussed ;  and  there  it  is  suggested  that  a  free  fishery, 
as  well  as  a  several  fishery,  is  exclusive  ;  but  that  the  former  word 
applies  to  public  navigable  rivers,  and  the  privilege  is  unaccom- 
panied by  property  in  the  soil,  whereas  the  latter  is  also  applicable 
to  a  public  navigable  river,  but  is  accompanied  by  ownership  in  the 
soil.  The  author  suggests,  further,  that  '*  the  more  easy  and 
intelligible  arrangement  of  the  subject  would  seem  to  be,  to  divide  the 
right  of  fishing  into  a  right  common  to  all,  and  a  right  exclusively 
in  one  or  a  few  individuals."  In  truth,  the  word  *'  free "  is 
ambiguous,  sometimes  expressing  the  franchise  of  exclusion,  as 
in  the  case  of  a  free  warren,  and  sometimes  the  franchise  of 
admission,  as  in  the  case  of  a  iree  port.  It  has  been  used  in  both 
senses  with  respect  to  fisheries ;  and  this  is  the  origin  of  ♦the  con-  [  *430  ] 
fusion  in  the  books.  But,  whatever  doubt  there  may  be  as  to  the 
word  "  free,"  it  is  clear  that,  unless  where  it  means  "  exclusive,"  it 
is  not  synonymous  with  "  several : "  where  it  does  so  mean,  it 
expresses  the  only  quality  of  a  several  fishery  which,  as  to  the 
present  question,  is  important.  In  The  Duke  ofSomei'set  v.  Fogtvell  (i) 
it  seems  to  be  concluded  that  there  may  be  a  several  fishery  in 
a  navigable  river  without  ownership  of  the  soil,  but  that,  ordinarily, 
the  possession  of  a  several  fishery  would  imply  a  right  to  the  soil, 
subject  to  proof  to  the  contrary.  At  all  events,  after  verdict  the 
allegation  of  exclusiveness  here  is  sufficient.  In  the  judgment 
below  it  was  suggested  that  the  words  "  sole  and  exclusive  "  might 
be  satisfied  by  a  licence  for  an  hour  excluding  all  other  persons, 
which  is  assumed  by  the  Court  not  to  be  a  several  fishery:  but 
such  a  licence,  being  for  a  time  and  not  pro  hdc  vice,  would  require  a 
deed  and  would  pass  an  interest  which  would  be  a  several  fishery  : 
Ilolms  v.  Seller  (2),  Hoskins  v.  Robins  (a).  Such  an  interest  would 
be  assignable :  Muskett  v.  Hill  (4). 

(1)  29  E.  E.  449  (6  B.  A  C.  875).  E.  E.  449  (5  B.  &  C.  875). 

(2)  3  Lev.  306.  (4)  50  E.   E.   832  (5   Bing.  N.  0. 

(3)  2  Saund.  324,   328.      And    see  694). 
The  Duke  of  Someraei  v.  Fogwell,  29 

28—2 


486  1849.    EX.  OH.     18  Q.  B.  480—482.  [r.b. 


HoLPORD         (Wilde,  Ch.  J. :    What  difference  as  to   this   would   there    be 
Bailey.      between  an  hour  and  a  thousand  years  ?) 


None.  The  second  count  speaks  of  "  a  certain  other  fishery,  to  wit 
the  sole  and  exclusive  fishery  of  the  plaintiff."  That  shows  a 
fishery  which  could  not  be  other  than  several ;  if  this  be  argumenta- 
tive, it  is  not  specially  demurred  to,  and  is  good  after  verdict.  It 
is  nowhere  laid  down  that  "  several  fishery  '*  are  words  of  art  like 
[  •431  ]  "  murdravit,*'  or  "  burghiriterJ"  "  Words  *of  the  same  import  may 
be  used  promiscuously :  as,  quondam,  for  nnper,  and  lice  t'ersti  :  " 
Com.  Dig.  Parols  (A  6),  citing  Wrotesly  v.  Adams  (i).  In  Webster's 
Dictionary  it  is  suggested  that  the  word  **  several "  is  derived  from 
"sever,"  and  one  meaning  stated  is  **  separate;  distinct;  not 
common  to  two  or  more."  Before  pleadings  were  in  English,  the 
word  would  have  been  separalis :  and  "sole  and  exclusive"  is  as 
correct  a  translation  of  "  separalis  "  as  "  several :  "  but,  even  if  it 
be  a  mistranslation,  if  substantially  correct,  it  is  cured  by  stat. 
4  Geo.  II.  c.  26. 

As  to  the  second  question,  The  Duke  of  Somerset  v.  Fogwell  (2) 
shows  that  trespass  is  maintainable  for  a  several  fishery,  though 
there  be  no  ownership  of  the  soil.  Pahick  v.  Oreennay,  cited 
in  note  (2)  to  Mellor  v.  Spateman{s),  is  another  instance.  In 
2  Selwyn's  Nisi  Prius,  829  (10th  ed.  Fishery,  II.),  it  is  said  that 
"  He  who  has  a  several  fishery  is  not  necessarily  the  owner  of 
the  soil ;  but  as  the  exclusive  right  of  fishing  is  an  incident  to 
the  ownership  of  the  soil,  it  will  be  presumed,  until  the  contrary 
be  shown,  that  such  right  resides  in  the  owner  of  the  soil."  So 
a  warren  is  a  privilege  distinct  from  the  ownership  of  the  land  : 
Com.  Dig.  Chase  (D) ;  and  trespass  lies  in  respect  of  that  (4).  On 
this  point,  however,  it  is  sufficient  to  refer  generally  to  the  argument 
and  judgment  in  the  Court  below. 

(Parkb,  B.  :  The  ordinary  course  was  to  declare  in  trespass  with 
two  counts,  one  for  a  free  fishery,  one  for  a  several  fishery.) 

[  M32  ]  Thirdly,  the  declaration  may  be  taken  to  be  in  case,  *if  it  describes 
that  kind  of  fishery  for  the  breaking  and  entering  of  which  case  is 
the  proper  remedy.     ♦    ♦     * 

(1)  Plowd.  187,  190.  (4)  See  authorities,  in  8  a  B.  1009, 

(2)  29  E.  R.  449  (6  B.  &  0.  875).  1010. 

(3)  1  Wms.  Saund.  346  b  (6th  ed.). 
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Sir  F.  Kelly,  contra  :  Holfobd 


V. 


First,  assuming  that  "sole  and  exclusive"  is  tantamount  to  Bailey. 
**  several,"  trespass  does  not  lie.  The  fishery  here  is  alleged  in  C*^^] 
the  declaration  to  be  in  alieno  solo.  Whether  there  can  be  a 
several  fishery  ^in  the  soil  of  another,  is  at  least  questionable,  [  *^34  ] 
upon  the  authorities.  But,  if  there  can  be,  trespass  will  not  lie 
in  such  a  case,  according  to  general  principles.  It  is  simply  an 
incorporeal  right.  No  authority  will  be  found  expressly  deciding 
that  for  an  invasion  of  such  a  right,  there  being  no  ownership 
of  the  soil  and  no  fish  actually  taken,  trespass  will  lie.  The 
utmost  that  can  be  shown  is  that,  when  the  record  deduces  a 
right,  as  in  the  case  of  navigable  rivers,  from  the  Crown,  trespass 
may  be  brought:  but  that  is  because  the  Crown  has  an  interest 
in  the  soil.  It  is  true  that  Coke  says  (Co.  Litt.  4  b)  that,  where 
Ventura  or  herbagiiim  is  granted,  the  soil  does  not  pass,  and  yet 
trespass  qiiare  claasum  freyit  lies :  that  is  because  the  grass  itself 
is  trodden  upon  by  the  trespasser :  and  this  does  not  apply  to 
the  case  of  a  fishery  apart  from  the  soil ;  and  accordingly  Coke 
does  not  say  that  in  that  instance  trespass  will  lie.  It  then 
becomes  like  common  of  turbary,  or  other  common,  for  which 
case  only  lies  (i).  Beference  has  been  made  to  Hargrave's  note  (7) 
on  Go.  Litt.  122  a.  It  is  not  necessary  for  the  defendant  to 
dispute  that  the  owner  of  the  soil  may  grant  an  exclusive  right 
of  fishery :  but  that  does  not  affect  the  question  whether,  for 
an  infringement  of  such  a  right,  trespass  will  lie.  It  seems 
probable  that  a  confusion  has  arisen  from  the  words  "free 
fishery "  and  "  several  fishery "  having  been  often  used  where 
the  party  entitled  to  it  is  also  owner  of  the  soil :  there  of  course 
trespass  would  lie :  but,  where  it  is  otherwise,  the  remedy  is  in 
case :  Fiizh.  N.  B.  95  A.  and  note  (a)  to  9tih  ed.  No  more  than 
this  can  be  collected  from  the  cases  which  are  *to  be  found  in  [  •^ss  ] 
Chitty  on  the  Game  Laws,  pp.  284  et  seq.  In  Seymour  v.  Lord 
Courtenay  (2)  one  question  was  whether  a  grantee  of  a  several 
fishery  could  maintain  trespass  for  disturbing  the  fishery  without 
having  the  right  to  the  soil :  but  this  the  Court  did  not  decide, 
holding  that,  if  an  interest  in  the  soil  was  essential  to  the 
right,  such  an  interest  passed  by  the  grant.  In  Ilex  v.  Ellis  (3), 
where  a  party  was  rated  "  for  the  fishery,"  the  Court  held  that 

(1)  But  trespass    if    tho    right    be  (2)  5  Burr.  2«14. 

exduBive :  WiUon  y.  Mackreth,  3  Burr.         (3)  1  M.  &  S.  652. 
1824. 
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HoLFOBD  an  actual  interest  in  land  passed  in  the  particular  case.  In  an 
Bailby.  Anonymous  (i)  case  in  Loflft  it  was  considered  that  the  presumption 
was  that  the  owner  of  a  separate  fishery  was  owner  of  the  soil. 
It  does  not  appear  that  in  Patrick  v.  Greenway  (2)  the  fishery 
was  not  in  the  plaintiff's  soil.  In  Rogers  v.  Alien  (3)  the  fishery 
was  claimed  in  a  navigable  river,  and  therefore  originated  in  a 
grant  from  the  Crown :  and  the  same  explanation  is  applicable  to 
free  warren.  From  Year  B.  Hil.  18  Hen.  VI.  fol.  29  B.,  pi.  2  (4) 
and  Smith  v.  Kemp  (5),  as  reported  in  Salkeld,  Holt  and  Skinner, 
it  appears  that  liherum  tenementxim  is  a  good  plea  to  trespass  in 
respect  of  a  several  fishery,  so  that  the  plaintiff  is  put  to  reply 
some  title  derived  from  the  owner  of  the  soil.  If  that  be  so, 
trespass  cannot  lie  generally  in  respect  of  a  free  fishery  in  the 
soil  of  another ;  and  this  declaration  is  bad ;  for  it  alleges  the 
soil  to  be  in  Philip  Francis,  and  therefore,  in  legal  effect,  incor- 
porates the  plea  of  liherum  tenemenium :  so  that,  if  liherum 
r  *436  ]       *tenementu7n  be  an  answer,  the  declaration  answers  itself. 

(Parke,  B.  :  By  a  plea  of  libemm  tenemenium  a  justification  in 
respect  of  a  freehold  in  the  defendant  is  meant :  no  such  freehold 
or  justification  appears  here,  but  only  an  averment  of  the  soil 
being  in  a  third  person. 

Maule,  J. :  The  replication  to  liheiiim  tenementum  must  show 
a  possessory  right :   you  say  a  mere  licence  does  not  do  this.) 

Yes :  a  possessory  right  to  the  soil  must  be  shown.  From  Bro. 
Abr.  Trespass,  pi.  886(6),  Throckmerlon  v.  Tracy  (7)  (citing 
11  R.  2)  and  Year  B.  Mich.  17  Edw.  IV.  fol.  6  B.  pi.  6,  it  appears 
that  there  is  always,  until  proof  to  the  contrary,  a  presumption 
that  the  several  fishery  belongs  to  the  owner  of  the  soil,  su£Scient 
generally  to  support  an  action  of  trespass.  Here  the  declaration 
itself  negatives  the  presumption,  and  brings  the  case  within  the 
language  of  the  Court  in  Challenor  v.  Thomas  (s) :  "if  the  land 
under  the  river  or  water  does  not  belong  to  the  plaintiff,  but 
the  river  only,  then  on  a   disturbance  his  remedy  is  only  by 

(l)Lofft,  364.  Garth.  285;    4   Mod.    187;     Skinner, 

(2)  Note  (2)  to  M(Jii>r  v.  Spafnnau,      342. 

I  Wms.  Saund.  346  b.  (6)  Citing  Year  B.  Mich.  1 7  Edw.  I V. 

(3)  10  E.  E.  689  (1  Camp.  309,  312).      fol.  6  B.,  pi.  5,  audPiisch.  18 Edw.  IV. 

(4)  Beferred  to  as  28  Hen.  VI.  p.  29,      fol.  4  B.,  pi.  24. 

in  Chitty  on  the  Game  Laws,  294.  (7)  Plowd.  145,  164. 

(6)  2  Salk.   637;  S.  C.  Holt,  322;  (8)  Yelv.  143. 
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action  on  the  case  on  any  diversion  of  it,  et  non  aliter''  This  Holfobd 
explanation  accounts  for  Child  v.  Greenlnll  (i),  Upton  v.  Dawkin  (2),  bailbt. 
Smith  V.  Kemp  (3),  Gips  v.  Wollicot  (4). 

(Platt,  B.  :  In  Lord  Paget  v.  MUles  (5)  the  plaintiff  had  granted 
all  away  except  the  right  of  fishing :  and  he  recovered  in  trespass.) 

The  plaintiff  had  a  several  fishery  before  the  grant :  it  does  not 

appear  but  that  this  was  connected  with  an  interest  in  the  soil ; 

the  presumption  is  that  it  *was  so :    then  the  reservation  of  the      [  •437  ] 

several    fishery   would    be  a  reservation    of    the    interest.     The 

question  as  to  the  form  of  action,  however,  was  not  there  raised. 

In   The  Duke  of   Somerset  v.   Fog  well  (6)    the   question   did   not 

properly  arise :  the  motion  was  for  a  nonsuit ;  but  the  plaintiff 

had  a  verdict  on  a  count  de  piacibus  asportatis.     And,  as  a  Boyal 

grant,  antecedent  to  Magna  Charta,  would  give  the  exclusive  right 

of  fishing  in  tide  rivers,  the  grantee  of  the  Boyal  franchise  might 

have  the  right  to  bring  trespass,  as  in  the  case  of  a  free  warren. 

That  does  not  affect  the  question  as  to  private  rivers,  where  the 

soil  is  in  a  stranger.     In  Com.  Dig.  Trespass  (A  1),  (A  2),  there 

are  no  instances  of  the  action  being  brought  for  a  right  simply, 

except  where  it  originates  in  a  Boyal  franchise,  as  free  warren. 

(Maule,  J. :  There  the  complaint  includes  taking  the  animals : 
'*  et  lepores,''  &c.  "  cepit  et  asportavit^''  as  the  declaration  in  Smith 
V.  Kemp  (3)  included  taking  fish.) 

That  applies  to  most  of  the  cases  in  which   trespass  has  been 
brought. 

Next,  if  trespass  lie  for  a  several  fishery,  distinct  from  the  soil,  it 
is  a  very  anomalous  case,  and  the  Court  will  not  extend  the  rule. 
At  the  least,  apt  terms  describing  the  technical  right  should  be 
used.  "Instantly,"  in  a  coroner's  inquest,  will  not  be  held  to 
express  a  time  within  a  year  and  a  day :  Reg,  v.  Brownloiv  (7) ;  and 
the  necessity  for  such  technicality  is  not  confined  to  criminal  cases : 
the  nature  of  many  peculiar  civil  rights  must  be  technically 
described,  as,  for  instance,  various  kinds  of  common. 

(1)  Oro.  Car.  553.  291  ;  Holt,  323. 

(2)  3  Mod.  97.  (5)  3  Doug.  43. 

(3)  2  Salk.  637 ;  S.  C.  Holt,  322 ;  (6)  29  E.  R  449  (5  B.  &  0.  875). 
Garth.  285  ;  4  Mod.  187  ;  Skinner,  342.  (7)  52  B.  B.  288  (11  Ad.  &  El.  119). 

(4)  Comb.  433,  464 ;  S.    i\  3  Salk. 
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HoLFOBD  (Aldbrson,  B.  ^referred  to  Rex  v.  Kerrison  {i),  as  to  giving  the 
Bailbt.  effect  of  ratione  tenura  to  words  describing  the  liability  in  a  different 
[  **38  ]       form  of  expression.) 

The  words  here  may  describe  a  right  different  from  a  several 
fishery :  they  would  be  supported  by  a  grant,  under  seal,  from 
the  owner  of  the  fee  in  the  soil,  of  the  sole  and  exclusive  right  for 
the  grantee,  in  person  only,  to  fish  for  a  year. 

(Gbbsswbll,  J. :   Is  that  a  fishery  at  all  ? 

Aldebson,  B.  :  If  it  be,  would  not  the  restriction  to  the  individaal 
be  void,  like  a  proviso  against  alienation  in  a  conveyance  of  land  ?) 

Lastly,  this  cannot  be  taken  for  a  count  in  case.  It  has  none  of 
the  qualities  of  such  a  count,  and  has  all  those  of  a  count  in 
trespass.  The  other  counts  are  clearly  in  trespass  :  and,  though  a 
misjoinder  cannot  now  be  insisted  upon,  the  joinder  enables  the 
Court  to  ascertain  the  form  of  action.  The  commencement  and 
the  conclusions  have  the  words  proper  to  actions  in  trespass.  The 
locus  in  qiu)  is  described  conformably  with  the  rules  in  trespass, 
R.  Hil.  4  Will.  IV.  Pleadings  in  particular  Actions,  v.  1  (2).  The 
chasing  and  disturbing  of  the  fish  is  mere  matter  of  aggravation : 
the  substantive  charge  is  the  breaking  and  entering.  If  this  may 
be  called  a  count  in  case,  the  objection  to  misjoinder  can  never 
arise. 

(Platt,  B.  :  May  not  you  lay  some  injuries  to  the  reversion  vi  ei 
armis  ?) 

That  may  be:  there,  and  in  other  instances,  the  force  would  be 
mere  inducement ;  as,  if  dirt  were  forcibly  thrown  into  a  stream, 
the  gist  of  the  complaint  would  be  the  fouling  of  the  waters,  the 
consequential  damage.  Here  the  breaking  and  entering  with  force 
and  arms  is  the  gist  of  the  complaint.  Hudson  v.  Nicholson  (3)  is 
[  •^39  ]  not  *in  point :  the  count  there  was  clearly  in  trespass :  and, 
though  it  be  not  essential  to  a  count  in  trespass  that  force  and 
arms  and  breaking  the  peace  should  be  alleged,  yet  the  insertion 
of  those  allegations  clearly  constitutes  a  description  of  trespass. 
The  omission  is  cured,  except  on  special  demurrer,  by  stat.  4  Ann. 

(1)  14  R.  E.  -^91  (1  M.  &  S.  435) ;  16         (2)  6  B.  &  Ad.  ix. 
B.  H,  342  (3  M.  &  S.  526).  (3)  5  M.  &  W.  437. 


YOL.  Lxxviii.]   1849.    EX.  CH.     13  Q.  B.  489—448.  441 

c.  16,  s.  1,  and  was  cured  by  verdict  by  stat.  16  &  17  Car.  II.  c.  8,     Holfobd 
8.  1 :  but  there  is  no  provision  curing  the  improper  insertion.  bailby. 

WiUes,  in  reply.     ♦     *     ♦ 

Cur.  adv.  vtdL 

Parke,  B.,  in  this  vacation  (February  1st),  delivered  the  judgment        t  *^^  1 
of  the  Court  : 

In  this  case  the  plaintiff  declared  in  trespass  vi  et  armis,  for 
breaking  and  entering  the  plaintiff's  sole  and  exclusive  fishery  in  a 
part  of  the  river  Usk  flowing  and  being  in  the  soil  of  one  Philip 
Francis,  and  fishing  therein,  and  chasing  and  disturbing  salmon  of 
the  fishery  ;  and  concluding  against  the  peace. 

There  were  several  pleas  to  this  count,  on  all  of  which  the 
plaintiff  obtained  a  verdict. 

The  Court  of  Queen's  Bench  arrested  the  judgment  (i) ;  and,  a 
writ  of  error  having  been  brought,  the  *case  was  fully  argued  at  the  [  •^^s  ] 
sittings  after  Michaelmas  Term  last.  The  Court  of  Queen's  Bench 
expressed  the  strong  intimation  of  its  opinion  that  trespass  vi  et 
armis  lies  for  breaking  and  entering  a  several  fishery  in  alieiio  solo 
and  disturbing  the  fish,  but  decided  that  a  ''  sole  and  exclusive 
fishery  "  was  not  a  proper  technical  description  of  a  several  fishery, 
and  that  those  words  did  not  necessarily  describe  that  right,  and 
that  the  objection  was  one  of  substance.  The  Court  also  ruled  that 
the  declaration  could  not  be  treated  as  being  a  declaration  in  case. 

These  questions  were  all  discussed  before  us.  The  learned 
counsel  for  the  plaintiff  in  error  contended  that  an  action  of  trespass 
vi  et  armis  was  maintainable  for  breaking  and  entering  a  several 
fishery  and  disturbing  the  fish,  and  that  such  a  fishery  was  properly 
described  as  being  a  sole  and  exclusive  fishery ;  at  all  events,  that 
such  a  description  was  good  after  verdict.  He  also  contended  that 
the  words  vi  et  annis  might  be  rejected,  and  the  declaration  treated 
as  a  declaration  in  case,  if  an  action  on  the  case  only  would  lie. 
All  these  propositions  were  disputed  by  the  learned  counsel  for  the 
defendant  in  error. 

As  we  are  of  opinion  in  favour  of  the  plaintiff  in  error  on  the  two 
first  questions,  it  is  unnecessary  to  notice  the  third,  though  it  is 
not  thereby  to  be  understood  that  we  dissent  from  the  Court  of 
Queen's  Bench  on  that  point. 

We  concur  in  the  opinion  intimated  by  that  Court,  that  trespass 
lies  for  breaking  and  entering  a  several  fishery,  though  no  fish  are 

(1)  UftlMd  V.  BaUey,  8  Q.  13.  1000. 
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HoLFORD  taken.  There  are  many  authorities,  which  were  referred  to  in  the 
Bailkt.  judgment  of  the  Court  of  Queen's  Bench,  and  also  on  the  argument 
[  *444  ]  ^before  us,  showing  that  an  action  of  trespass  may  be  maintained 
for  fishing  in  a  several  fishery.  A  very  early  instance  is  one  in 
Year  B.  Trin.  20  Hen.  VI.  fol.  40  B.  pi.  10.  In  Fitz.  N.  B.  88  G. 
is  a  writ  for  fishing  in  the  several  fishery  of  the  plaintiff,  &c.  In 
Com.  Dig.  Trespass  (A  2)  it  is  said,  that  trespass  lies  "  quod  sepa- 
ralem  vel  liberam  piscariam  suamfregit,  et  piacatus  est,  <fec."  And 
several  modern  cases  are  also  mentioned  in  the  judgment  of  Lord 
Dekman  in  the  Court  of  Queen's  Bench. 

It  is  said,  however,  that  some  of  these  state  the  taking  of  the 
plaintiff's  fish,  and  this  would  be  a  trespass.  And  the  case  from 
the  Year  Book,  above  cited  (i),  and  that  in  Fitz.  N.  B.  88  G.  (2), 
allege  the  taking  of  the  fish,  not  of  the  plaintiff  but  "of  the 
fishery."  And  so  in  the  Begister,  95  fol.  b.  It  is  observed  by 
Lord  Denman  that  these  cases  in  which  the  fact  of  taking  fish  is 
averred  are  not  in  point ;  nor  do  they  furnish  a  direct  authority  ; 
but,  unless  the  fishing  in  the  fishery  were  itself  a  trespass,  it 
cannot  be  supposed  that  it  would  have  been  introduced  into  the  old 
precedents  of  the  writ  of  trespass;  and,  if  taking  the  fish  in  a 
fishery  be  the  subject  of  an  action  of  trespass  on  the  ground  of 
property  in  the  fish,  the  chasing  and  disturbing  the  fish  must  be 
so  also.  Several  modern  authorities  want  the  above  averment  : 
Patrick  v.  Greenway  (3)  is  one. 

A  several  fishery  is  no  doubt,  prima  facie,  to  be  assumed  to  be  in 
[  ***5  ]  the  soil  of  the  defendant  (4),  and  therefore  Hibei-um  tenementum  is  a 
good  plea ;  and  the  plaintiff  must  reply  by  showing  a  grant  of  a 
several  fishery  or  a  prescriptive  right  to  one.  It  is  justly  observed 
by  Lord  Denman  (8  Q.  B.  p.  1017)  that  this  implies  that  trespass 
will  lie  for  breaking  a  several  fishery  when  the  soil  is  in  another. 
It  was  then  argued  that  the  count  in  this  case  was  bad,  because  the 
prima  facie  inference  that  a  several  fishery  was  in  the  plaintiff's 

(1)  "Que  le  dit"  &c.  (defendant)  (4)  See  Marshall  y.  UUesteater  Sttam 
**av  pesche  en  son  sev'al*  pescher  ^  Navigation  Co.  (1863)  3  B.  &  S.  732, 
C  et  avoit  pris  0  salmons,  et  auts  749,  32  L.  J.  Q.  B.  189, 145,  where  the 
poissons  ar  valu  de  C  T."  :  Year  B.  Tr.  following  passage  from  the  judgment 
20  Hen.  VI.  fol.  40  B.  pi.  10.  of  Lord  Denman  was  also  cited  by 

(2)  ** In  liber&  piscar'  ipsius  A  apud  Cockburn,  Ch.  J. :  "No  donbt  the 
N  piscatus  fuit"  **et  piscem  de  allegation  of  a  several  fishery,  ;>riHW 
piscariis  pr»dict*  ad  valentiam  C  s.  facie ^  imports  ownership  of  the  soil 
ceper*,  &c."  :  Fitz.  N.  B.  88  G.  though     they    are     not     neoessarily 

(3)  Note  (2)  to  MelloT  v.  Spateman,  united"  (8  Q.  B.  at  p.  1016).— A.  G. 
1  Wnis.  Saund.  U6  b. 
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own  soil  was  negatived  by  the  statement,  in  the  declaration  itself,  Holford 
that  it  was  in  the  soil  of  Philip  Francis,  and  that  the  plaintiff  bailkt. 
ought  to  have  shown  a  title  by  grant  or  prescription  to  the  several 
fishery.  The  answer  to  this  was,  however,  quite  satisfactory ;  that 
the  declaration  does  not  disclose  any  right  in  the  defendant  to  put 
the  plaintiff  to  the  allegation  of  such  a  special  title,  because  there 
is  no  averment  that  the  defendant  claimed  under,  or  acted  by  the 
authority  of,  the  owner  of  the  soil. 

We  feel  no  difl&culty,  therefore,  in  agreeing  with  the  Court  of 
Queen's  Bench,  and  are  all  of  opinion  that  an  action  of  trespass 
will  lie  for  fishing  in  a  several  fishery  ;  this  right  standing  on  the 
same  footing  with  that  of  free  warren,  to  which  it  bears  a  close 
analogy ;  and  with  respect  to  the  right  of  bringing  an  action  of 
trespass  for  entering  a  free  warren  no  doubt  has  ever  been 
entertained. 

The  remaining  question  is  whether  the  description  of  a  ''  sole 
and  exclusive  fishery  *'  is  sufficient,  and  equivalent  to  that  of  a 
several  fishery. 

Whatever  doubt  there  might  have  been  on  special  demurrer,  we 
all  agree  in  opinion,  that,  after  verdict,  no  objection  can  be  taken 
to  this  description.  It  appears  to  us  not  to  be  a  matter  of  substance. 
These  words  contain  a  description  of  precisely  the  same  right  as  is 
♦ordinarily  expressed  by  the  term  "  several  fishery,'*  that  is,  the  [  ***®  3 
right  of  fishing  exclusive  of  all  others  in  a  particular  place.  The 
words  are  not  an  improper  translation  of  the  words  separalia 
piscaria ;  and,  in  order  to  sustain  the  allegation  in  this  declaration, 
the  plaintiff  must  have  proved  that  he  was  entitled  to  that  precise 
species  of  incorporeal  right  which  is  usually  termed  a  "several 
fishery." 

It  was  indeed  suggested  in  the  judgment  in  the  Queen's  Bench 
that  the  proof  of  a  licence  for  a  time  certain,  even  an  hour,  to  fish 
in  the  part  of  .the  river  given  to  the  plaintiff,  alone,  and  to  the 
exclusion  of  the  owner  of  the  soil  and  all  others,  would  probably 
have  sustained  this  allegation,  and  that  a  mere  licence  would  not 
give  a  right,  so  as  to  maintain  an  action.  If  this  were  so,  and  a 
mere  licence  would  have  answered  the  description  in  the  declaration, 
the  declaration  could  not  be  supported.  But  a  valid  licence  for  a 
time  certain  must  be  by  deed:  Hopkins  y.  I{obin8on(i),  To  give 
the  plaintiff  a  sole  and  exclusive  right  even  for  an  hour,  a  deed  was 
necessary ;  and  that  would  be  a  grant ;  and,  whether  the  grantee  of 

(1)  2  Lev.  2. 
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HoLFOBD      the  fishery  had  it  in  fee  or  for  a  term  of  years,  or  even  an  hour,  he 
Bailet.      could  sue  for  a  disturbance  during  the  time  that  the  interest  under 
his  grant  continued. 

If,  indeed,  the  words  "  several  fishery  "  were  terms  of  art,  such  as 
the  words  "  felony,"  "  murder,"  "  burglary,"  equivalent  expressions 
could  not  be  used :  but  we  are  not  aware  of  any  authority  for  that 
position.  Where  such  technical  words  are  not  required,  the  law 
permits  a  variety  of  expressions.  It  is  said  in  Wrotesley  v.  Adams  (i), 
[•**7]  jjj  speaking  of  the  words  **nuper*'  and  **' quondam,**  that  such 
variations  may  be  well  permitted,  '^  especially  in  counts,  which, 
if  they  have  matter  of  substance,  shall  never  abate." 

We  all  think  that  the  plaintiff's  right  to  such  an  incorporeal 
hereditament  in  this  fishery  as  will  support  an  action  of  trespass  is 
substantially  described  in  this  declaration ;  that  it  must  have  been 
proved,  on  the  trial,  that  the  plaintiff  had  the  very  same  right 
which  is  usually  termed  a  several  fishery,  or  the  plaintiff  would  not 
have  obtained  a  verdict. 

Therefore  we  think  judgment  ought  to  have  been  given  for  the 
plaintiff  on  that  verdict,  with  the  damages  found  by  the  jury. 
Therefore  the  judgment  of  the  Queen's  Bench  must  be  reversed, 
and  judgment  given  for  the  plaintiff  in  error  accordingly. 

Jvdgment  reversed, 

IN  THE   QUEEN'S  BENCH. 


1849.  COLLINS  V.   CROUCH. 

Ajnnl^O.  (13  Q.  B.  642—647 ;  S.  C.  18  L.  J.  a  B.  209 ;  13  Jur.  361.) 

[  ^^'^  ]  In  an  action  by  executrix  of  assignor  of  a  lease  against  executrix  of 

assignee,  upon  a  covenant  by  assignee  to  perform  the  covenants  in  the 
lease,  and  indemnify  assignor  for  the  breach  of  any  of  them,  defendant 
pleaded  Flene  administravity  and  at  the  trial  proved  that  the  entire  assets, 
including  the  consideration  money  for  a  sale  by  him  of  the  lease  in  question, 
had,  before  the  breach  of  covenant  complained  of,  been  applied  to  the 
payment  of  simple  contract  debts. 

Held,  a  sufficient  defence ;  for  that  the  executor  was  not  bound  to  retain 
the  proceeds  of  such  sale  for  the  purpose  of  indemnifying  against  any  future 
breach  of  covenant.  Although  some  of  the  breaches  in  question  were  by 
non-payment  of  rent. 

Covenant.  The  declaration  set  out  a  lease,  dated  30th  October, 
1828,  by  William  Pike  to  Eoberfc  Collins,  plaintiff's  testator,  of  a 
house  &c.,  for  twenty-one  years,  at  the  clear  yearly  rent  of  52/.  10*., 

(1)  Plowd.  187,  190. 
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to  be  paid  quarterly.  The  lease  contained  the  usual  covenants  to  Collikb 
pay  rent,  rates  and  taxes,  to  repair,  and  to  paint.  The  declaration  Cbouch. 
then  set  out  an  indenture  of  80th  March,  1829,  between  Collins  of 
the  one  part  and  Jane  Plaw  of  the  other,  by  which  Collins  assigned 
the  premises  to  Jane  Flaw,  defendant's  testatrix,  for  the  remainder 
of  the  term,  "subject  nevertheless  to  the  payment  of  the  said  yearly 
rent  or  sum  of  52{.  lOs.  reserved  by  the  said  indenture  of  lease,  and 
to  the  observance  and  performance  of  the  covenants,  clauses,  con- 
ditions, provisoes  and  agreements  therein  contained,  and  *which,  [  *643  ] 
from  and  after  the  25th  day  of  the  said  month  of  March,  1829,  on 
the  part  of  the  tenant,  lessee  or  assigns  thereof,  were  and  ought,  or 
which  should  be,  to  be  paid,  kept,  observed  or  performed :  and  the 
said  Jane  Flaw  did  by  the  last  mentioned  indenture,  for  herself,  her 
executors  or  administrators,  covenant,  promise  and  agree  to  and 
with  the  said  Bobert  Collins,  his  executors  or  administrators,  that 
she,  the  said  Jane  Flaw,  her  executors  or  administrators,  should  and 
would,  from  and  after  the  said  25th  day  of  March,  a.d.  1829,  afore- 
said, well  and  truly  pay,  satisfy  and  discharge  the  said  yearly  rent 
of  522.  10«.,  so  reserved  &c.,  and  to  stand  to,  abide  by,  observe, 
perform,  fulfil  and  keep  all  and  every  the  covenants,"  &c.  "in  the 
said  indenture  of  lease  contained,  and  which  on  the  part  of  the 
tenant,  lessee  or  assignee  thereof  were  and  ought  to  be  paid,  kept, 
done  and  performed;  and  of  and  from  the  same,  and  all  costs, 
charges,  damages  and  expenses  to  be  incurred  by  reason  and  on 
account  of  any  breach,  default  or  neglect  of,  or  in  payment,  obser- 
vance or  performance  of,  the  same  respectively  as  aforesaid,  should 
and  would  save  harmless  and  keep  indemnified  the  said  Bobert 
Collins,  his  executors  and  administrators,  and  his  or  their  lands 
and  tenements,  goods,  chattels  and  effects  whatsoever."  The 
declaration  then  stated  that,  after  entry  into  possession  by  Jane 
Plaw,  and  after  her  death  while  such  tenant,  certain  arrears  of  rent 
had  become  due,  and  certain  dilapidations  occurred;  and  that 
plaintiff,  as  executrix  as  aforesaid,  had  been  compelled  to  pay  part 
of  the  arrears  of  rent,  the  costs  of  repair,  and  other  expenses,  to 
Pike  the  landlord.  "  And  so  "  &c. :  breach :  that  defendant "  hath 
not  kept  the  said  covenant  so  by  her  the  said  Jane  Plaw  made  as 
aforesaid,  but  ♦hath  broken  the  same,"  &c.  Flea :  Plerie  adminis-  [  'M*  ] 
travit.    Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  sittings  in 
Middlesex  after  last  Hilary  Term,  it  appeared  that  defendant,  after 
Jane  Plaw*s  death,  had  assigned  the  lease  to  a  Mr.  Lake  for 
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CoLLiKs  1251.  10«. ;  and  that  the  entire  assets  in  the  defendant's  hands  had 
Crouch.  ^^^^  exhausted  by  the  payment  of  a  simple  contract  debt  of  100/. 
due  from  Jane  Flaw  to  the  plain  tiflf  (who  had  taken  proceedings  at 
law  to  recover  it)  as  B.  CoIIins's  executrix,  and  of  the  funeral  and 
other  expenses.  The  breaches  complained  of,  and  which  the 
plaintiff  had  been  compelled  to  pay  for,  had  occurred  since  the 
above  mentioned  payments  by  the  defendant :  some  were  by  non- 
payment of  rent,  some  by  non-repair.  It  was  contended  on  the 
part  of  the  plaintiff  that  these  payments,  being  for  simple  contract 
debts,  furnished  no  answer  to  the  present  claim,  which  was  founded 
on  a  specialty  debt;  and  that  the  defendant  was  bound  to  apply 
such  assets  as  came  to  his  hands  to  the  payment,  in  the  first  place, 
of  such  specialty  debt,  of  which  it  was  proved  he  had  had  full 
notice.  The  Lord  Chief  Justice  directed  the  jury  to  find  a  verdict 
for  the  defendant,  if  they  were  of  opinion  that  the  assets  had  been 
disposed  of  as  stated  by  him;  and  a  verdict  was  found  for  the 
defendant. 

Watson  now  moved  for  a  new  trial  on  the  ground  of  mis- 
direction : 

The  defendant  is  liable  as  executor,  on  the  testatrix's  covenant 
to  indemnify,  notwithstanding  that  he  may  have  disposed  of  all  the 
assets  otherwise.  It  is  contended,  on  the  part  of  the  defendant, 
[  '^545  ]  that  debts  arising  from  breaches  of  the  covenants  in  the  deed  *of 
assignment  do  not  rank  before  simple  contract  debts :  but  that  is 
so,  at  all  events,  only  where  the  breaches  of  covenant  have  occurred 
before  the  death  of  the  covenantor.  Here  the  covenant  to  pay  rent 
has  been  broken  since  the  death  of  the  covenantor,  and  since  the 
sale  of  the  lease  by  her  executor.  He  was,  therefore,  bound  to 
retain  such  profits  as  came  to  his  hands  by  the  sale  for  the  purpose 
of  indemnifying  for  such  breaches,  and  had  no  right  to  apply  them 
in  the  first  instance  to  the  payment  of  simple  contract  debts.  In 
2  Williams  on  Executors,  1495  (i),  it  is  said,  "So,  where  the 
executor  is  charged  as  executor,  in  an  action  of  covenant,  for  non- 
payment of  rent  incurred  in  the  defendant's  own  time,  plem 
administravit  is  a  good  plea,  although  the  defendant  might  have 
been  charged  as  assignee  of  the  term."  "But,"  it  is  added  (2), 
"  if  issue  be  joined  upon  this  plea,  and  it  should  be  proved  that  the 
executor  has  received  any  profit  from  the  land,  there  would,  it 

(1)  4tlied.  (lOthed.  1393).  (2)  1496,  note  (/));   lOth  ed.  1393, 

note  (c). 
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should  seem,  be  a  verdict  ^against  him :   for  he  could  not  legally      Collikb 
apply  the  profits  to  any  other  purpose  than  payment  of  the  rent."        cbouch. 

(Pattbson,  J. :  "  Profits  "  there  seems  to  mean  yearly  profits.) 

It  is  not  necessary  that  the  profits  should  be  yearly :  the  executor 

is  bound  so  to  apply  any  profit  that  he  has  derived  from  the  land. 

In  the  present  case,  the  amount  of  money  received  by  him  for  the 

sale  of  the  lease  is  a  profit  of  that  kind :  and  so  would  a  premium 

be,  or  a  grassum,  supposing  he  had  underlet  at  a  peppercorn  rent. 

In  each  of  these  cases  he  would  have  received  a  profit  by  disposing 

of  the  interest  in  the  land ;  and  such  profit  he  is  bound  to  apply  to 

the  payment  of  rent.     Read  v.  *  Blunt  (i),  referred  to  in  2  Williams      [  •646  ] 

on  Executors,  878  (2),  may  be  relied  on  for  the  defendant.    But 

there  is  nothing  to  show  that  the  assets  in  that  case  included  profits 

derived  from  land. 

(Eblb,  J. :  Do  you  say  that  the  defendant  was  bound  to  retain 
the  profits  until  a  breach  of  covenant  occurred  ?) 

It  is  not  necessary  to  go  so  far  in  this  case,  as  to  breaches  of  every 
kind :  there  are  breaches  of  the  covenant  to  pay  rent,  as  well  as  of 
the  covenant  to  repair. 

(Pattbson,  J. :  Suppose  the  profits  exceed  the  rent  due ;  is  he  to 
retain  the  excess  ? 

Erle,  J. :  An  assignee  assigning  over  is  exonerated ;  is  not  the 
defendant  in  this  position  ?) 

Here  there  is  a  distinct  covenant  to  indemnify  for  breaches :  the 
defendant  is  still  bound  by  that. 

Pattbson,  J.: 

There  will  be  no  rule  in  this  case.  The  action  is  brought,  not  by 
the  party  entitled  to  rent,  but  by  the  representative  of  the  original 
lessee  against  the  representative  of  the  assignee,  upon  a  covenant 
by  the  assignee,  not  to  pay  rent,  but  to  indemnify  for  all  breaches 
of  the  covenants  in  the  lease.  The  assets  had  been  applied  before 
the  breaches  complained  of :  and  the  only  question  is,  whether  the 
doctrine  which  has  been  quoted  from  Williams  on  Executors  applies 
to  the  present  case.   That  doctrine,  I  apprehend,  applies  only  when 

(1)  6  Sim.  d67.  (2)  10th  ed.  774. 
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Collins  the  action  is  brought  upon  a  covenant  to  pay  rent.  The  executor 
Cbouch.  is  there  held  chargeable  only  when  he  is  in  a  position  to  be  sued  as 
assignee,  that  is,  when  he  is  in  the  receipt  of  the  rents  and  profits 
of  the  land.  The  defendant  here  had  parted  altogether  with  the 
[  *547  ]  interest  in  the  land,  and  had  applied  the  proceeds,  as  he  *was 
entitled  to  do  even  up  to  one  day  before  an  actual  breach  of 
covenant,  according  to  Head  v.  Blunt  (i).  There  is  no  authority 
to  show  that  the  executor  is  bound  to  retain  the  profits  for  the 
purpose  of  satisfying  a  future  breach ;  still  less  can  that  be  main- 
tained where  the  assets  in  his  hands  are  not  profits,  in  the  ordinary 
sense,  but  the  value  of  the  land  which  he  has  sold  away.  I  think 
that  Read  v.  Blunt  (i)  applies,  and  that  the  direction  of  the  Lord 
Chief  Justice  was  right. 

Erle,  J.  (2) : 

The  executor  has  applied  the  assets  in  payment  of  simple  con- 
tract debts,  and  cannot  be  considered  liable  for  not  retaining  them 
with  a  view  to  indemnify  for  some  future  breach  of  covenant.  It 
is  said  that  there  is  an  exception  where  the  assets  consist  of  profits 
arising  from  the  land,  and  that  such  assets  ought  to  be  retained 
for  the  payment  of  rent,  where  there  is  a  covenant  to  pay  it.  That 
exception,  however,  if  it  exist,  does  not  apply  here :  the  covenants 
broken  are  covenants  for  the  purpose  of  indemnification,  not  to  pay 
rent  to  the  covenantee  :  and  the  general  rule  applies. 

Rule  refused. 


1849.  WELCHMAN  v.  JANE  STUEGIS. 

^prU  21.  (13  Q.  B.  552—655 ;  8.  C.  18  L.  J.  a  B.  211.) 

[  552  ]  Where  money  belonging  to  an  intestate  at  the  time  of  hifi  death,  or  due  to 

him  and  paid  in  after  his  death,  or  proceeding  from  the  sale  of  his  effects 
after  his  death,  has,  before  grant  of  administration,  been  applied  by  a 
stranger  to  the  payment  of  intestate's  debts  and  funer^  expenses,  the 
administrator  may  recover  it  from  such  stranger  as  money  had  and  received 
to  his  use  as  administrator ;  the  letters  of  administration  relating  back,  for 
that  purpose,  to  the  death  of  the  intestate. 

INDEBITATUS  ASSUMPSIT  by  plaintiflF  as  administratrix.     Ist 

count,  for  money  had  and  received  to  her  use  as  administratrix. 

2nd  count,  on  an  account  stated  with  her  as  administratrix.    Plea : 

Non  assumpsit. 

[  •sss  1  On  the  trial,  before  Piatt,  B.,  at  the  last  Monmouthshire  ♦Spring 

(1)  5  Sim.  567.  (2)  Wightman,  J.  was  absent 
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Assizes,  it  appeared  that  the  defendant  had  lived  as  housekeeper  Wblohmak 
with  the  intestate  since  his  separation  from  his  wife,  the  present  bturois. 
plaintiff,  and  had,  after  his  death  in  Ma;,  1848,  and  before  the 
taking  out  of  letters  of  administration  by  the  plaintiff  in  June  of 
the  same  year,  applied,  in  payment  of  the  funeral  and  other 
expenses,  the  cash  that  was  in  the  house  at  the  time  of  intestate's 
death,  as  well  as  divers  sums  of  money  arising  from  the  sale  of  his 
effects,  and  also  certain  cash  payments  made  to  defendant  after 
intestate's  death  by  parties  indebted  to  him.  For  the  recovery  of 
this  money  the  present  action  was  brought.  The  defendant's 
counsel  contended  that  the  plaintiff  could  not  recover  in  this  action, 
inasmuch  as  the  money  claimed  had  been  received  by  the  defen* 
dant,  and  paid  away  by  her,  before  the  grant  of  administration  to 
the  plaintiff,  and  the  property  of  the  intestate  did  not  vest  in 
plaintiff  before  such  grant.  The  learned  Judge  overruled  the 
objection :  and  a  verdict  was  found  for  the  plaintiff  on  the  first 
count,  and  for  the  defendant  on  the  second. 

Keating,  for  the  defendant,  now  moved  for  a  new  trial  on  the 
ground  of  misdirection : 

An  administrator  cannot  sue  for  money  had  and  received  against 
a  stranger  who  has  received  money  due  to  the  estate  before  letters 
of  administration  granted.  Till  lately  it  was  doubted  how  far 
letters  of  administration  related  back.  It  was  laid  down  in  Woolley 
v.  Clark  (1)  that  the  estate  of  an  intestate  vests  in  an  administrator 
only  from  the  date  of  the  grant  of  administration ;  whereas  in  an 
executor  it  vests  from  the  time  of  the  death.  But  in  Tharpe  v. 
StaUwood  (2)  it  was  held  that  an  administrator  *might  maintain  [  *554  ] 
trespass  for  acts  done  between  the  death  of  the  intestate  and  the 
grant  of  the  letters.  The  question  then  arose,  in  Foster  v.  Bates  (3), 
whether  an  administrator  could  sue  for  a  breach  of  contract  com- 
mitted under  similar  circumstances ;  and  the  Court  of  Exchequer 
there  held  that  he  was  entitled  to  sue  a  vendee  for  goods  sold  and 
delivered  by  a  stranger  before  administration  granted;  but  that 
decision  was  distinctly  based  upon  the  ground  that  the  stranger, 
the  vendor,  had  professed  to  sell  as  agent  for  the  legal  repre- 
sentative of  the  intestate,  whoever  that  representative  might  be, 
and  that  the  administrator  could  consequently  affirm  the  vendor's 
agency.    Here  the  defendant  has  dealt  with  the  goods  as  by  her 

(1)  24  E.  E.  646  (5  B.  &  Aid.  744).  (3)  67  E.  E.  311  (12  M.  &  W.  226). 

(2)  63  E.  E.  474  (5  Man.  &  Q.  760). 
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Wblormak    own  authority ;  and  there  is  not  that  privily  between  her  and  the 
Stubgis.      plaintiff  which  is  necessary  to  support  an  action  for  money  had 
and  received. 

(Patteson,  J. :  Woolley  v.  Clark  (i)  is  not  an  express  decision  as 
regards  an  administrator;  the  point  there  decided  was  how  far 
back  an  executor's  right  of  action  related.  In  Comyns's  Digest  (2) 
it  is  laid  down  that  the  property  is  vested  by  relation  in  the 
administrator  from  the  death  of  the  intestate.  There  is  also  an 
Irish  case  to  the  same  effect,  reported  in  Alcock  &  Napier  (3).) 

The  question  here  is,  in  reality,  whether,  assuming  that  letters  of 
administration  relate  back  for  some  purposes,  the  administratrix 
can  affirm  the  act  of  a  stranger  dealing  with  the  goods  of  the 
intestate  as  her  own. 

r  666  ]       Patteson,  J.  : 

I  think  we  should  allow  of  no  doubt  that  the  administratrix  in 
this  case  is  entitled  by  relation  to  sue  the  defendant  for  money  had 
and  received  to  her  use.  There  are  express  decisions  to  show  that 
she  could  have  sued  in  trespass  or  trover,  for  a  trespass  or  a 
tortious  conversion  of  the  same  date.  Now,  as  regards  the  money 
produced  by  the  sale  of  the  effects,  there  having  been  no  affirmance 
of  such  sale  by  the  plaintiff,  she  is  in  a  position  to  bring  an  action 
of  trover :  she  may  also  waive  the  tort,  and  bring  an  action  on 
contract.  With  respect  to  the  money  due  to  the  intestate,  and 
received  by  the  defendant,  it  is  true  that  no  privity  existed  between 
her  and  the  plaintiff;  but,  as  such  money  is  due  to  the  adminis- 
tratrix by  relation,  she  may  affirm  the  receiving,  and  sue  for  the 
money  as  had  and  received  to  her  use.  In  Foster  v.  Bates  (4)  the 
Court  said :  "  There  is  no  occasion  to  have  recourse  to  the 
doctrine,  that  one  may  waive  a  tort  and  recover  on  a  contract :  ** 
but  in  the  present  case  that  doctrine  must  be  applied ;  and,  the 
letters  of  administration  relating  back,  the  administratrix  may 
elect  to  treat  the  money  as  received  to  her  use. 

£ble,  J. : 

With  respect  to  the  goods  sold  by  the  defendant,  the  case  of 

(1)  24  E.  R.  546  (5  B.  &  Aid.  744).  administrator,  might  be  laid  on  a  day 

(2)  See  Com.  Dig.  Administration  between  the  death  and  the  grant  ol 
(B  10).  administration.     See  also  1  Willianu 

(3)  See  Lessee  of  Patten  v.  Patten ^  on  Executors,  628,  and  note  (w),  16. 
Ale.  &  N.  493,  where  it  was  held  that  (4th  ed.). 

the    demise,     in    ejectment    by    an         (4)  67  B.  E.  311  (12  M.  &  W.  226). 
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Fyson  v.  Chambers  (i)  is  another  authority  to  show  that  the 
plaintiff  has  a  right  to  sue  :  and  I  do  not  think  that  any  distinction 
can  be  drawn,  as  regards  the  relation  back  of  the  letters  of  adminis- 
tration, between  goods  and  money  specifically  belonging  to  the 
intestate,  or  due  to  him,  at  the  time  of  his  death. 

Ride  refused. 


Welohmak 
Sturgis. 


HUNTLEY  V.   KUSSELL  and  Another  (2). 

(13  Q.  B.  572—591 ;  S.  0.  18  L.  J.  Q.  B.  239;  13  Jur.  837.) 

The  executoi*s  of  a  rector  are  not  liable  to  an  action  on  the  case  in  the 
nature  of  waste,  for  pulling  down  a  building  on  the  rectory,  and  sub- 
stituting another  in  a  different  part,  unless  the  value  of  the  estate  be 
thereby  impaired,  the  burthens  upon  it  increased,  or  the  evidence  of  title 
impaired.  They  are  therefore  not  liable  if  the  rector  suffers  a  farm  building 
adjoining  the  rectory  house  to  go  to  decay,  and  in  the  meantime  erects  a 
better  building  for  the  same  purpose,  a  mile  from  the  house,  but  in  a 
situation  more  convenient  for  the  farming  business,  as  carried  on  at  and 
fi*om  the  time  of  the  substitution :  although  no  faculty  or  licence  be 
obtained  for  the  alteration. 

A  cottage  or  farm  building  placed  upon  the  soil  of  a  rectory  or  vicarage 
but  not  fixed  into  the  ground,  and  intended  at  the  time  of  the  erection  to  be 
removeable  at  will,  may  be  removed  without  incurring  liability  for  waste  or 
dilapidation,  although  posts  on  which  it  stands  have,  by  the  weight  of  the 
building,  become  imbedded  in  the  ground  to  the  depth  of  a  foot. 

A  gravel  pit  on  the  soil  of  a  rectory  was  opened  and  kept  open  by  orders 
of  magistrates,  under  13  Geo.  III.  c.  78,  s.  29,  and  the  Highway  Act,  1835 
(5  &  6  Will.  IV.  c.  50),  s.  54,  for  the  repair  pf  the  highways :  the  soil  was 
not  sloped  down  or  filled  up  according  to  sect.  31  of  the  former,  or  sect.  55 
of  the  latter.  Act ;  nor  was  any  step  taken  during  the  incumbency  to  enforce 
this  duty  upon  the  surveyors :  and  the  excavation  was  increased  from  one 
rood  to  four  acres  in  width.  While  the  pit  was  so  kept  open,  some  gravel 
was  also  dug  from  it  by  the  rector's  lessee  of  the  soil,  and  sold  to  private 
persons,  without  sloping  or  filling  up  the  cavities. 

Held,  in  an  action  against  the  executors  of  the  rector  for  dilapidations, 
that  the  making  or  continuance  of  the  excaviitions  for  repair  of  the  highways 
was  not  chargeable  upon  the  rector  or  his  representatives  as  an  act  of  waste. 

That  the  defendants  might  allege  the  compulsory  act  of  the  magistrates 
and  surveyors  under  a  general  plea  that  no  waste  was  committed  by  the 
testator,  or  in  his  time  with  his  permission.     And 

That  the  omission  to  slope  or  fill  up  the  excavations,  or  to  enforce  ihi^ 
duty  on  the  surveyors,  did  not  operate  retrospectively  so  as  to  make  the 
digging  of  the  soil  an  act  of  waste  done  or  suffered  by  the  rector,  and  to 
support  issues  on  the  plaintiff's  part  affirming  that  the  rector  wasted  the 
soil,  and  permitted  it  to  be  wasted,  by  excavating  &c.,  without  filling  up  &c. 

Qucure,  whether  the  executors  could  be  charged  in  any  form  for  the 
rector's  omission  to  slope  or  fiJll  up  the  excavations,  or  oblige  the  surveyors 
to  do  so.     But, 

Held,  that  the  digging  up  and  sale  to  private  persons  of  gravel  from  the 


(1)  9  M.  &  W.  460. 

(2)  Cited  in  Bom  v.   Adcock  (1868) 
L.  E.  3  C.  P.  655,  668,  37  L.  J.  C.  P. 
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HuMTLBY  pits  opened  under  order  of  the  magistrates,  and  improperly  kept  open  by 

^*  the  surveyors  as  above  stated,  was,  as  far  as  it  went,  equivalent  to  an 

original  opening  by  the  rector ;  and  was  a  waste  for  which  the  executors 
were  liable  in  an  action  on  the  case  for  dilapidations. 

Case.  The  first  count  of  the  declaration  recited  the  custom  of 
England  as  to  reparations  of  chancels,  and  of  the  houses,  buildings 
and  tenements  of  rectories,  and  the  liability  of  executors  on  default 
by  the  rector ;  and  recited  further  that  Johnson  Grant,  the  testator, 
was  rector  of  the  rectory  and  the  parish  church  of  St.  Mary  Bin  brook, 

[  ♦673  ]  Lincolnshire,  and,  as  such  *rector,  was  seised  as  of  fee,  in  right  of 
his  said  church,  of  the  chancel,  and  of  a  rectory  house,  barns, 
stables,  and  other  buildings,  lands,  hereditaments  and  premises 
belonging  to  the  said  rectory :  and  that  he,  being  so  seised,  died. 
That  plaintiff  afterwards,  viz.  on  5th  April,  1845,  was  preseifted, 
admitted,  instituted  and  inducted  into  the  said  rectory  &c.,  and 
thereby  became  and  was,  and  still  is,  rector  &c.,  and  the  next 
successor  of  the  testator.  The  count  then  averred  that,  at  the  time 
of  testator's  death,  the  said  chancel  and  the  said  rectory  house, 
barns,  stables  and  buildings  &c.,  were,  and  still  are,  out  of  repair 
and  dilapidated,  ruinous  &c.,  and  were  so  left  by  testator  at  the 
time  of  his  death.  And  that  testator,  in  his  lifetime  and  while  he 
was  rector,  pulled  down,  damaged,  destroyed  and  removed  divers  of 
the  said  buildings  belonging  to  the  said  rectory,  standing  and  being 
on  the  said  land,  and  wholly  neglected  and  omitted  to  sustain, 
repair  or  rebuild  the  same  or  any  part  thereof,  and  the  same  were 
not  nor  was  any  part  thereof  sustained,  repaired  or  rebuilt  by 
testator  in  his  lifetime,  nor  has  the  same  or  any  part  thereof  been 
sustained  &c.  by  defendants  since  testator's  death.  That  the  money 
sufificient  for  the  necessary  repair  &c.  and  rebuilding  &c.  will  amount 
to  a  large  sum,  to  wit  &c.  Of  all  which  premises  defendants, 
executors  &c.,  after  plaintiff  was  presented  &c.,  to  wit  on  &c.,  had 
notice,  and  were  then  requested  to  pay  the  said  sum,  but  did  not, 
although  they  had  suflBcient  of  the  goods  &c.  of  testator  in  their 
hands  to  be  administered. 

The  2nd  count  charged  (after  recitals  as  before)  that,  at  the  time 
of  testator's  death,  divers  to  wit  four  acres  of  the  lands  of  and 
belonging  to  the  said  rectory  were  wasted,  spoiled,  deteriorated, 

[  •574  ]  rendered  useless  and  destroyed  *by  means  of  waste  and  spoil  com- 
mitted therein  by  the  testator  as  such  rector,  whilst  he  was  such 
rector,  to  wit  on  &c.  and  on  divers  other  days  &c.,  in  and  by  his 
wrongfully  and  contrary  to  the  said  custom  digging,  excavating  and 
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making  therein,  on  the  several  days  &c.,  divers  large  holes,  pits  Huntlby 
and  excavations,  to  wit  one  hundred  holes  &c.,  respectively  of  great  bumell. 
width  &c.  (stating  dimensions),  and  continuing  the  said  holes,  pits 
&c.,  continually  until  and  at  the  time  of  his  death,  and  digging, 
excavating  and  getting  on  those  days  from  and  out  of  the  said  holes, 
pits  &c.  divers  large  quantities  of  stone,  chalk,  gravel,  earth  and 
soil  of  and  belonging  to  the  said  lands,  and  carrying  the  same  away 
and  selling  and  disposing  thereof  to  his  own  use  for  other  and 
different  purposes  than  for  erecting,  repairing,  amending  or 
improving  the  church,  chancel,  messuages,  buildings,  fences  or 
lands  of  and  belonging  to  the  said  rectory,  or  any  of  them  or  any 
part  or  parcel  of  the  said  rectory,  and  that  without  in  any  manner 
filling  up,  sloping  down  or  levelling,  or  causing  to  be  filled  up, 
slopfed  down  or  levelled,  the  said  holes,  pits  &c.,  or  any  of  them  or 
any  part  thereof,  and  without  in  any  manner  restoring  or  causing 
to  be  restored  the  said  four  acres  of  land  so  spoiled  and  wasted  in 
manner  aforesaid  or  any  part  thereof,  or  in  any  manner  rendering 
the  same  or  any  part  thereof  fit  for  cultivation  or  use.  There  was 
a  second  averment  that  four  other  acres  of  and  belonging  to  the 
rectory  had  been  wasted  &c.,  by  means  of  waste  &c.  committed 
therein,  while  testator  was  rector,  by  divers  persons  by  his  suflFer- 
ance  and  permission  whilst  he  was  rector,  to  wit  on  the  several 
days  &c.,  in  and  by  wrongfully  and  contrary  to  the  custom  digging 
holes,  pits  &c.,  and  continuing  the  same  &c.,  and  digging  &c. 
•gravel  &c.  therefrom,  and  selling  and  disposing  &c.,  for  other  [  ♦676  ] 
purposes  &c.,  and  that  without  filling  up  or  sloping  down  &c.  (as 
in  the  first  averment  of  waste  in  this  count).  There  was  a  third 
averment  of  waste  by  the  testator  in  continuing  holes  and  excava- 
tions which  had  wrongfully  &c.  been  made  by  himself  and  other 
persons,  without  filling  up  or  sloping  down  &c.  the  same,  or  restor- 
ing the  land  or  rendering  it  fit  for  cultivation.  Allegation,  as  in 
the  first  count,  of  the  sum  necessary  to  restore  &c.,  notice  and 
request  to  defendants,  and  default  by  them. 

The  3rd  count  recited  the  custom  of  England  that  vicars  should 
sustain,  repair  and  rebuild  when  necessary  the  houses,  buildings 
and  tenements  of  their  vicarages,  and  leave  the  same  so  sustained 
&c.  to  their  successors,  and  the  liability  of  their  executors  on  their 
default ;  and  it  recited  further  that  the  testator  was  vicar  of  the 
parish  of  St.  Gabriel*  s  Binbrook  in  the  county  aforesaid,  and,  as 
such  vicar,  was  seised,  in  right  of  the  said  vicarage,  of  a  messuage 
called  the  vicarage  house,  and  of  certain  outhouses  and  gardens, 
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Huntley  cottages  and  buildings,  lands  and  tenements,  all  belonging  to  the 
RussKLL.  said  vicarage:  that  he  died,  and  plaintiff  afterwards,  viz.  on 
7th  May,  1845,  was  admitted,  collated  and  inducted  into  the 
vicarage  and  became  the  next  successor.  The  count  then  averred 
that,  at  the  time  of  testator's  death,  the  said  vicarage  house  and 
the  said  outhouses,  and  the  fences  &c.,  were  and  still  are  out  of 
repair  and  greatly  dilapidated  &c,  for  want  of  repair,  and  were  so 
left  by  testator  at  the  time  of  his  death :  and  that  testator,  while 
vicar,  pulled  down,  damaged,  destroyed  and  removed  divers  of  the 
said  buildings  belonging  to  the  said  vicarage,  standing  and  being 
on  the  last-mentioned  land,  and  wholly  neglected  and  omitted  to 
[  *o76  ]  ^sustain,  repair  and  rebuild  the  same  or  any  part  thereof ;  and  the 
same  were  not,  nor  was  any  part  thereof,  sustained,  repaired  or 
rebuilt  by  testator  in  his  lifetime  or  by  defendants  since.  Aver- 
ments, as  before,  as  to  the  sum  necessary  for  repair  &c.,  notice  to 
defendants,  and  default  by  them. 

To  plaintiff's  damage  of  1,500{. 

Pleas.  1.  As  to  the  2nd  count,  so  far  as  it  relates  to  the  four  acres 
in  the  declaration  first  mentioned :  That  the  said  lands  were  not, 
nor  was  any  of  them,  or  any  part  thereof,  wasted,  spoiled,  deterio- 
rated, rendered  useless  or  destroyed  by  means  of  waste  and  spoil 
committed  therein  by  the  said  testator  whilst  he  was  such  rector,  in 
manner  and  form  SiC,  Conclusion  to  the  country.  2.  As  to  so 
much  of  the  2nd  count  as  relates  to  the  four  acres  in  the  declara. 
tion  secondly  mentioned :  That,  at  the  time  of  testator's  death,  the 
said  four  acres  of  the  lands  in  the  declaration  secondly  mentioned 
were  not,  nor  was  any  of  them  or  any  part  thereof,  wasted,  spoiled, 
deteriorated,  rendered  useless  or  destroyed  by  means  of  waste  and 
spoil  committed  therein  whilst  testator  was  such  rector,  in  manner 
and  form  &c.  Conclusion  to  the  country.  S.  As  to  so  much  of 
the  2nd  count  as  relates  to  the  four  acres  in  the  declaration  last 
mentioned,  a  traverse  in  the  same  words  as  that  in  the  2nd  plea. 
Conclusion  to  the  country.     Issues  were  joined  on  these  pleas.     - 

4.  As  to  the  residue  of  the  declaration  the  defendants  brought 
2002.  into  Court,  averring  that  plaintiff  had  not  sustained  damages 
to  any  greater  amount.     Verification. 

Replication,  damages  tdtra.     Issue  thereon. 

On  the  trial,  before  Parke,  B.,at  the  Lincolnshire  Spring  Assizes, 
[  *677  ]       1847,  the  facts  relevant  to  the  first  and  ^third  counts  appeared  as 
in  the  following  statement,  which  is  taken  from  the  judgment  of 
the  Court  on  the  after  mentioned  motion. 
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**  The  premises  belonging  to  the  rectory  consisted  of  a  house,  a     Huntley 
stable,    barn,  cowhouse  and    cartshed,   and  four    acres  of  land     r0s«ll. 
adjoining,  and  of  one  hundred  acres  of  land  about  a  mile  and  a 
half  distant  from  the  house,  on  which  there  was  a  bam  and  a 
lean-to,  the  latter  being  out  of  repair. 

**  On  the  vicarage  premises  there  was  a  cottage  and  barn  out  of 
repair.  The  lean-to,  the  cottage  and  the  barn  on  the  vicarage 
premises,  were  erected  so  as  to  be  capable  of  being  removed ;  not 
fixed  to  the  freehold,  but  resting  on  the  ground  or  rock,  or  on  bay 
stones  (1). 

**The  barn  on  the  hundred  acres  was  built  by  the  late  incum- 
bent (2)  at  an  expense  of  200Z.,  and  much  larger  and  more 
convenient  for  the  land  than  the  old  barn  near  the  rectory.  That 
old  barn,  and  the  stable,  cowhouse  and  cartshed  had  fallen  down, 
and  the  late  incumbent,  partly  with  the  old  materials,  had  built  a 
stable  as  good  as  the  old  one,  but  no  barn,  cowhouse  or  cartshed ; 
and  he  had  in  the  latter  part  of  his  life  converted  the  stable  into  a 
washhouse. 

*'  The  chancel  of  the  church  was  out  of  repair ;  and  as  to  the       [  578  ] 
fences  there  was  contradictory  evidence. 

"The  plaintiff's  surveyor  estimated  the  whole  dilapidations  at 
224Z.,  which  included  40/.  required  to  replace  all  the  old  buildings 
adjoining  the  house ;  also  5/.  and  upwards  in  respect  of  the  lean-to, 
cottage  and  barn  which  were  said  to  be  capable  of  being  removed. 

"  The  learned  Judge  told  the  jury  that,  as  the  old  barn  fell 
down,  the  incumbent  was  not  bound  to  erect  another  on  precisely 
the  same  spot ;  and  that,  if  they  were  satisfied  that  the  barn  which 
he  did  erect  on  the  hundred  acres  was  more  convenient  for  the 
farm  (3),  they  ought  not  to  allow  the  40Z.  charged  for  replacing  the 
old  buildings :  but  that,  as  a  stable  was  requisite  adjoining  the 

(1)  They  appeared  to  be  of  the  kind  there  was  some  evidence,  and  which 

known  in  that  port  of  the  country  aa  question  he  left  to  the  jury),  the  sink- 

**  tenant-right "  buildings,  which  the  ing  desciibed  would  not,  in  his  opinion, 

tenant  was  considered  to  have  a  right  make  the  building  a  fixture, 

to  remove  when  erected  by  him.     One  (2)  In  1828.    The  farm  buildings  at 

of  these  buildings  stood  partly  upon  the  rectory  were  allowed  to  remain  for 

posts,  which  had  sunk  not  quite  a  foot  some  3*ear8  afterwards,   and  fell    by 

into  the  ground ;  and  it  was  therefore  natural  decay. 

contended    that    the    building    had  (3)  It  appeared  that,   at  the  time 

become  affixed  to  til e  rectory.   Parke,  when  the  now  barn  was  erecte«l,  the 

B.  said  that,  if  the   intention  of  the  farm   business  was   carried  on    at  a 

party  erecting  those  posts  was  merely  greater  distance  from  the  rectory  house 

to  prop  up  the  building,  and  not  to  let  than  it  formerly  had  been, 
them  into  the  ground   (as  to  which 
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HuHTi.EY  house,  they  ought  to  allow  such  sum  as  was  necessary  to  turn  the 
BUS8KLL.  washhouse  back  into  a  stable,  which  was  proved  to  be  20/.  The 
effect  of  this  direction  was  to  reduce  the  dilapidations  to  204Z.  He 
further  told  them  that,  if  they  were  satisfied  that  the  lean-to  and 
the  cottage  and  barn  on  the  vicarage  premises  were  not  fixed  to  the 
freehold,  they  ought  to  disallow  the  5/.  charged  in  respect  to  them : 
which  would  reduce  the  dilapidations  below  the  2001.  paid  into 
Court,  even  if  they  believed  the  evidence  of  the  plaintiff  as  to  the 
fences. 

**  The  jury  found  that  the  200Z.  quite  covered  all  the  dilapidations." 
The  facts  applicable  to  the  issues  on  the  second  count  were  these. 
[  *679  ]  A  gravel  pit  had  been  opened  many  *years  back  on  the  rectory 
land.  The  case  as  to  this  was  stated,  in  the  judgment  already 
referred  to,  as  follows.  "  The  evidence  shows  that  the  gravel  pit 
existed  before  the  incumbency  of  the  late  Mr.  Grant,  the  defendants* 
testator ;  but  it  was  much  smaller  than  at  the  time  of  his  death, 
being  only  about  a  rood  in  extent  at  the  former  time  and  four  acres 
at  the  latter.  Some  doubt  appeared  on  the  evidence,  whether  it 
was  opened  originally  by  the  surveyors  of  highways  (i),  or  by  the 
then  incumbent ;  but  the  jury  found  that  it  was  by  the  former." 
Some  endeavours  had  been  made  during  Mr.  Grant's  incumbency 
to  have  the  pit  stopped :  but  the  magistrates,  by  continued  orders, 
kept  it  open  for  the  service  of  the  highways ;  and  it  then  became  a 
general  sale  pit,  gravel  being  obtained  from  it  for  the  highways 
both  of  Binbrook  and  of  other  parishes.  A  small  portion  was  also 
sold  by  a  lessee  of  the  testator  during  the  incumbency  for  the  use 
of  gardens.  The  ground  excavated  for  these  purposes  had  never 
been  filled  up  or  sloped  down  (2).  The  learned  Judge  observed,  in 
the  course  of  the  cause,  that  the  rector  might  have  been  wrong  in 
not  requiring  such  a  compensation  from  the  surveyors  as  would 
enable  him  to  restore  the  land  to  a  proper  state,  or  in  not 
compelling  them,  by  enforcement  of  penalties,  to  do  it  themselves ; 
but  that  it  was  questionable  whether  such  a  default  in  the  rector 
could  be  charged  as  waste.  And,  in  summing  up  the  case,  he 
observed :  "  If  the  surveyors  of  the  highways  got  the  gravel  by  the 
magistrates'  orders,  as  to  some  extent  they  did,  and  if  the  surveyors 
[  •680  ]  of  adjoining  districts  *had  the  sanction  of  the  magistrates  for  their 
getting  the  gravel,  I  cannot  think  it  is  waste  in  the  rector :  it  is  a 
proceeding  in  invitum  :  the  Act  of  Parliament  obliges  him  to  let  the 

(I)  See  stats.   13  Geo.   III.   c,   78,  (2)  See  stats.  13  Geo.  m.   c.    78, 

8.  29,  o  &  6  Will.  IV.  0.  50,  s.  54.  s.  31,  5  &  6  Will,  IV.  c.  50,  s.  55. 
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surveyor  take  from  the  soil  the  material  for  the  highways ;  and,  if  Huntley 
the  surveyor  had  it  in  that  way,  it  could  not  be  waste,  and  he  russbll. 
would  incur  no  liability :  it  must  have  been  on  some  other  ground ; 
that,  if  he  receive  a  compensation  from  the  surveyor  of  the  highways 
for  taking  the  gravel,  that  compensation  must  be  supposed  to 
include  in  it  the  expense  of  restoring  the  soil,  and  then  he  is  bound 
to  restore  it :  it  must  be  on  some  ground  of  liability  of  that  sort, 
and  not  that  he  had  committed  waste"  (i).  His  Lordship  then  left 
it  to  the  jury  to  say  whether  or  not  the  pit  had  been  originally 
opened  by  the  surveyors  for  the  use  of  the  highways ;  and,  upon 
their  finding  in  the  affirmative,  as  above  stated,  he  directed  a 
verdict  for  the  defendants  on  the  issues  upon  the  second  count, 
giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff  on  these 
issues  for  120/.,  the  estimated  expense  of  sloping  down  the  whole 
of  the  ground  excavated  during  the  incumbency,  or  61. ,  the 
estimated  expense  of  sloping  down  so  much  only  as  had  been 
excavated  for  private  purposes,  and  not  for  the  highways.  The 
jury  agreeing  in  these  estimates,  a  verdict  was  found  for  the 
defendants  on  all  the  issues,  with  leave  to  move  as  above  stated  on 
the  issues  upon  the  second  count. 

Whitehurst,  in  the  ensuing  Term,   obtained  a  rule  to  show 
cause  why  a  new  trial  should  not  be  had  on  the  ground  of  mis- 
direction, or  a  verdict  entered  for  the  plaintiff  according  to  the 
leave  reserved.    The  grounds  *of  motion  will  appear  sufficiently      [  'ssi  ] 
by  the  argument  on  showing  cause.     In  Trinity  Term,  1848  (2), 

Humfrey  and  Peacock  showed  cause  : 

First :  The  second  count  is  grounded  on  a  charge  of  waste ;  but 
an  action  at  law  for  waste  is  not  maintainable  by  the  successor  of 
an  incumbent  against  his  executors :  Com.  Dig.  Wast  (C  3),  (C  5), 
Mr.  Hovenden's  note  (15)  to  2  Bla.  Com.  281  (ed.  1829),  22  Yin. 
Abr.  468,  tit.  Waste  (0),  pi.  5,  6,  7.  The  remedy  would  be  by  pro- 
hibition or  injunction  against  the  rector  himself  during  his  life: 
Knight  v.  Mosely  (s).  But,  further,  the  gravel  pit  having  been 
opened  before  the  testator's  incumbency,  his  working,  or  permitting 
it  to  be  worked,  was  not  waste.    Lord  Hakdwicke  said,  in  Knight 

(1)  From  a  short-hand  note  of  the  The  case  was  called  on,  and  //itm- 
trial.  /rey  partly  heard,  in  Hilary  vacation, 

(2)  May  30th,  before  I^ord  Denman,  February  Ist,  1848 ;  before  Lord  Den- 
Ch.  J.,  Patteson,  Coleridge  and  Erie,  man,  Ch.  J.,  Coleridge  and  Erie,  JJ. 
JJ.,  and  June  6th,  before  the  same  (3)  Amb.  176. 

Judges. 
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HuNTLBT     V.  Mosely  (i),  that  a  parson,  though  he  **  cannot,  commit  waste,  nor, 
Russell.      ^P^"  mines,"  "may  work  those  already  opened."     In  The  Countess 
of  Rutland: s  case  (2),  cited  in  22  Vin.  Abr.  434,  tit.  Waste  (A),  pL  5, 
and  8  Bac.  Abr.  891,  tit.  Waste  (D),  7th  ed.,  it  is  even  said  that  the 
parson   is  not  liable  for  waste  if  he  opens  mines  in  his  glebe. 
Mines  already  open  may  be  worked  by  a  tenant  for  life :  8  Bac. 
Abr.  885,  tit.  Waste  (C)  8;  Co.  Litt.  63  b  (3).      Then,  the  excava- 
tions    being    legitimately    made,   whether  for    the   rector's  own 
purposes,  or  under  compulsion  of  a  magistrate's  order,  there  was 
no  law  compelling  the  rector,  more  than  his  successor,  to  fill  up  or 
[  •582  ]       slope  oflf  the  pit.     It  will,  however,  be  contended  that,  if  the  *act8 
described  as  waste  were  justifiable,  the  matter  should  have  been 
specially  pleaded ;  and  reference  will  be  made  to  Simmons  v.  Nort-on  (4) 
(cited  in  note  (ft)  to  Greene  v.  Cole  (5) ).    But  in  Simmons  v.  Norton  {4) 
the  action  was,  in  form,  waste,  and  Nul  wast  was  pleaded  :  'and  it 
was  held   that,   the   acts  being   such  as  prima  facie  were  waste 
(ploughing   up  ancient  meadow   and   cutting   down  timber),  the 
defence,  that  they  were  done  for  the  benefit  of  the  estate  and 
according  to  the  custom  of  the  country,  was  inadmissible  without  a 
special  plea«    Here  the  defendants  do  not  offer  an  excuse,  but  deny 
any  act  of  waste.     In  an  action  on  the  case.  Not  guilty  puts  the  act 
itself  in  issue :  Nul  wast,  in  a  writ  of  waste,  has  the  same  effect. 
Here,  the  allegations  being  that  the  testator  committed  and  per- 
mitted waste,  the  plea  that  the  lands  were  not  wasted  by  the  testator 
or  while  he  was  rector,  &c.  is  equivalent  to  those  just  mentioned ; 
and  is  supported  by  showing  that  no  act  was  done  which  would  be 
waste  in  a  tenant  for  life,  or  would  subject  an  incumbent  to  the 
restraints  or  penalties  mentioned  in  2  Burn,  Ecc.  L.  162,  tit.  Dilapi- 
dations.   The  direction  of  Parke,  B.  was  correct  as  to  the  premises 
mentioned  in  the  1st  and  3rd  counts.     It  was  a  sufficient  answer 
that  the  rector  had  laid  out  money  beyond  the  value  of  the  old 
buildings  in  erecting  new,  which,  though  farther  from  the  rectory, 
were  more  convenient  for  the  occupation  of  the  farm  in  its  then 
circumstances.     The  argument  on  the  other  side  must  go  to  the 
extent  that  the  rector  was  bound    to  rebuild   on    precisely  the 
same  spot. 

(Lord  Denman,  Ch.  J.:  It  might  then   be   answered  that  the 

(1)  Amb.  176.  (4)  33  R.  E.  588  (7  Bing.  640). 

(2)  1  Lev.  107.  (5)  2  Wms.  Saiind.  238,  6th  ed. 
(,".)  Sec  Co.  Litt.  54  b. 
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rector   could    have   no    house   to  live  in  while  tlie   rectory  was     Huntlky 
rebuilding.)  Russbll. 

If  the  obligation  were  as  alleged,  the  question  here  would  be  one  of       [  583  ] 
damages  only ;  and  the  damages  could  not  exceed  a  farthing.     As 
to  the  building  which  was  said  to  be  a  fixture,  the  Judge  left  the 
question  properly  to  the  jury  ;  and  it  was  for  them.  ' 

IVhitehursty  Willmore  and  Mellar,  contra  : 

The  objection,  that  the  action  does  not  lie,  is  not  within  the 
scope  of  this  motion:  it  is  on  the  record,  and,  assuming  that  it 
were  borne  out  by  the  authorities,  is  ground  of  error.  The  placita 
from  Viner's  Abridgment,  cited  on  this  point,  apply  to  the  action 
by  writ  of  waste ;  the  same  placita  are  in  2  Roll.  Abr.  824,  tit. 
Wast  (D),  1.  46 — 50,  and  are  those  referred  to  in  Com.  Dig. 
Wast  (C  8).  In  Degge,  Parson's  Counsellor,  94,  it  is  laid  down 
(citing  many  authorities)  that  "  the  successor  may  upon  the  custom 
of  England  have  a  special  action  upon  the  case  against  the 
dilapidator,  his  executors  or  administrators"  (i).  Then,  as  to  the 
proper  grounds  of  motion.  The  order  of  magistrates  does  not 
justify  the  taking  gravel  for  other  purposes  than  that  of  repairing 
highways;  nor  the  omitting  to  slope  or  fill  up  the  excavations  made 
for  that  purpose.  Enlarging  a  gravel  pit  is  not  like  working  a 
mine  :  it  is  carrying  away  the  surface  of  the  land. 

(Coleridge,  J. :  The  working  of  a  mine  covers  the  surface  with 
refuse,  and  so  far  destroys  it.) 

If  the  injury  went  as  far  as  destruction  of  the  inheritance  there 
would  be  the  same  objection  as  here.  In  anything  which  may 
prejudice  his  successor,  a  parson  is  under  the  same  restraint  as  a 
tenant  for  life :  Co.  Litt.  841  a.  If  he  may  get  gravel  from  pits 
already  open,  it  does  not  follow  that,  in  doing  so,  he  may  destroy 
*the  glebe.  In  Wilson  v.  Bragg  (2)  the  getting  peat  by  tenant  in  [  *bBi  ] 
dower  was  justified  on  the  ground  that  persons  taking  it  "do  not 
carry  away  the  soil,  for  they  dig  off  the  turf,  then  take  away  the 
peat,  and  lay  the  turf  down  again : "  but  it  was  said  "  tenant  for 
life  can  no  more  dig  peat  to  sell  than  cut  down  timber  to  sell."  In 
Bishop  of  LoniUm  v.  Weh  (a)  lessee  without  impeachment  of  waste 
agreed  with  brickmakers  that  they  might  carry  away  the  soil  to  the 

(1)  See  Mason  v.  Lambert,  12  Q.  B.  (2)  8  Bac.  Abr.  428,  tit.  Waste  (0). 

796,  799—801.  (a)  I  P.  Wms.  527. 
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HuKTLST  depth  of  six  feet,  so  many  acres  per  year ;  and  an  injunction  was 
BussBLL.  granted,  because  it  was  destroying  the  field  as  against  the  Bishop, 
who  had  the  reversion  in  fee,  to  the  ruin  of  the  inheritance  of  the 
Church.  Liford's  case  (i)  and  an  Anonymous  (2)  case  in  2  Bulstrode 
are  also  authorities  on  this  subject.  No  sufficient  answer  has  been 
given  to  the  charge  of  not  properly  sloping  and  filling  up  the 
excavations :  performance  of  this  duty  might  have  been  enforced 
upon  the  surveyor  of  highways,  or  compensation  exacted,  by  the 
testator,  under  stat.  5  &  6  Will.  IV.  c.  50,  s.  55  ;  and,  if  he  neglected 
it,  his  executors  are  liable.  A  similar  view  was  acted  upon  by  this 
Court  in  Bird  v.  Relph  (3),  as  to  fences  which  a  vicar  was  bound  to 
repair,  but  which  were  to  be  sufficiently  made  in  the  first  instance 
by  Commissioners  of  Inclosure(4). 
[  686  ]  As  to  the  1st  and  3rd  counts.     The  rector  or  vicar  is  bound  to 

keep  up  and  restore  the  buildings  as  they  originally  were. 
Baylby,  J.,  delivering  the  judgment  of  this  Court  in  Wise  v. 
Metcalfe  (5),  said :  "  Upon  the  whole,  we  are  of  opinion  the  incum- 
bent was  bound  to  maintain  the  parsonage,''  ''and  also  the  chancel, 
and  to  keep  them  in  good  and  substantial  repair,  restoring  and 
rebuilding,  when  necessary,  according  to  the  original  form,  without 
addition  or  modern  improvement." 

(Erlb,  J. :  That  would  prevent  any  improvement  at  all.  The 
incumbent  would  be  bound  to  keep  the  buildings  as  they  had  been 
at  the  remotest  time  past.) 

It  is  said  in  Co.  Litt.  58  a,  that,  ''If  the  tenant  build  a  new  house, 
it  is  waste.*'  Great  injury  might  be  done  under  pretext  of  improve- 
ment. A  wealthy  rector  might  make  additions  which  would  be 
ruinous  to  his  successor.  "  The  pulling  down  or  destroying  in  any 
manner  any  of  the  houses  or  buildings  belonging  to  a  spiritual 
living,"  "  or  suflFering  them  to  run  into  ruin  or  decay  "  is  in  itself 
a  dilapidation :  Degge,  p.  89 ;  Godolph.  Bepert.  178,  2nd  ed.,  is  to 

(1)  11  Co.  Rep.  46  b,  49  b.  the  plaintiff,  to  stat.  5  &  6  WiU.  IV. 

(2)  2  Bulst.  279.  c.  54,  ss.  51  to  54.  It  was  also  suggested 

(3)  38  R.  R.  382  (2  Ad.  &  El.  773,  in  answer  to  the  objection,  that  it  had 
78 1 ,  782).  not  been  properly  brought  to  the  notice 

(4)  It  was  urged,  on  this  part  of  the  of  Parke,  B.  at  Nisi  Prius.  The 
case,  as  to  the  compulsory  excavations,  decision  of  the  Court  on  the  other 
thatno  written  order  of  justices  for  this  points  made  it  unnecessary  to  deter- 
work  had  been  given  in  evidence.    It  mine  this. 

was  answered  that  stat.  13  Geo.  III.  (5)  34  R.  R.  417  (10  B.  &  C.  299 

c.  78,  s.  29,  did  not  require  such  order  :      316). 
but  reference  was  made,  on  the  part  of 
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the  same  efifect.  If  the  incumbent  wishes  to  remove  buildings  and  Huntlst 
substitute  others,  for  the  sake  of  improvement,  he  should  at  all  buss'blu 
events  obtain  permission  from  the  Ordinary  ;  and  such  is  the  prac- 
tice. In  the  Tithe  Commutation  Act,  6  &  7  Will.  IV.  c.  71,  a 
specific  clause  (sect.  87)  was  deemed  necessary  to  allow  a  tithe 
owner  to  pull  down  barns  and  other  buildings  which  had  been 
rendered  useless  by  a  commutation.  Cole  v.  Qreen  (i)  shows  that, 
without  proper  authority,  the  substituting  new  and  different 
buildings  for  old  ones  is  waste,  though  the  rental  be  improved. 

(Erlb,  J. :  There  the  identity  of  the  property  was  lost,  and  the       [  586  ] 
evidence  of  the  landlord's  right  destroyed.) 

To  pull  down  a  mill  worked  by  men  and  turn  it  into  a  horse-mill, 
or  to  convert  a  corn-mill  into  a  fulling-mill,  has  been  held  waste : 
The  City  of  London  v.  Greyme  (2).  These  rulings,  and  similar  ones, 
are  cited  in  Com.  Dig.  Wast  (D  2),  where  it  is  said  to  be  waste  if 
the  house  be  rebuilt  larger  to  the  lessor's  prejudice,  or  if  the  mill 
be  made  a  horse-mill,  though  for  the  lessor's  advantage.  The 
farm  here  might  have  been  benefited;  but  the  question  which 
should  have  gone  to  the  jury  was  whether  or  not  the  rectory  had 
been  improved.  The  Court  cannot  pronounce  what  the  damages 
would  have  been  if  the  case  had  been  rightly  left  to  the  jury. 
There  was  not,  properly,  a  substitution.  After  the  erection  of  the 
barn,  the  farm  buildings  at  the  rectory  remained  standing  for 
some  years.  It  was  then  the  incumbent's  duty  to  keep  all  the 
buildings  up. 

As  to  the  vicarage  buildings;  the  evidence  showed  that  they 
were  annexed  to  the  freehold.  If  they  had  actually  become  so,  the 
intention  with  which  they  were  erected  could  make  no  difference. 
It  was  not  necessary  that  the  foundations  should  have  been  fixed 
to  their  place  with  mortar,  if  they  stood  firmly  on  the  stones.  The 
posts  were  imbedded  in  the  ground ;  whether  they  were  so  originally 
or  had  sunk  in  by  the  weight  of  the  building,  is  immaterial. 

With  respect  to  the  pleadings :  it  was  not  open  to  the  defendants, 
on  their  pleas  to  the  second  count,  to  allege  the  order  of 
magistrates  for  taking  gravel,  and  the  acts  consequent  upon  it. 
They  deny,  in  efifect,  that  *any  act  of  waste  was  committed.  [  •687  ] 
Simmons  v.  Norton  (8)  shows  that,  if  an  act  prima  facie  bearing 
that  character  was  done,  the  circumstances  relied  upon  as  legalising 

(1)  1  Ley.  309 ;    Oreetie  v.   Cole,  2  (2)  Cro.  Jac.  182. 

Saund.  228.  (3)  33  B.  B.  588  (7  Bing.  640). 
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Huntley  the  acli  should  have  been  specially  pleaded.  In  Com.  Dig.  Pleader 
RU88KLL.  (8  0  7),  there  cited,  it  is  said  that  a  defendant  may  plead  Xtd 
wast  **in  all  cases  where  there  is  no  waste;  as,  if  destraction 
happens  by  tempest,  lightning,  enemies,  &c.  But  it  is  no  plea 
where  the  defendant  has  matter  of  justification  or  excuse."  As  to 
the  issues  on  the  first  and  third  counts,  the  defendants,  having  paid 
money  into  Court,  could  not  assert  that  the  acts  done  were  not 
waste  but  tended  to  improvement. 

(Fatteson,  J. :    The  evidence  to  that  effect  might  operate    in 
reduction  of  any  damages  beyond  the  amount  paid  in.) 

The  Judge  ought  to  have  warned  the  jury  that  its  operation  was  so 
limited. 

Cur.  adv.  vulL 

Patteson,  J.,  in  this  Term  (May  4th),  delivered  the  judgment  of 
the  Court  : 

The  first  count  in  this  declaration  is  in  the  usual  form  for 
dilapidations  in  respect  to  the  rectory  of  Binbrook.  The  third 
count  is  a  similar  one  in  respect  to  the  vicarage  of  Binbrook.  The 
defendants  as  to  both  counts  pleaded  payment  into  Court  of  200/. ; 
and  the  plaintiff  replied  damages  tdtra.  The  second  count  is  in 
the  nature  of  waste  for  digging  gravel  pits,  and  not  levelling  the 
ground  afterwards.  To  this  count  the  defendants  pleaded  No 
waste.  At  the  trial,  the  material  facts  upon  the  first  and  third 
counts  appeared  to  be  as  follows.  (His  Lordship  then  stated  the 
leading  facts,  the  directions  of  the  learned  Judge  upon  them,  and 
[  •588  ]  the  result.  The  detail  *of  these,  in  the  words  of  the  judgment,  is 
given,  ante,  pp.  455,  456).  The  supposed  misdirection  related  to 
the  two  sums  of  40i.  and  51. 

Now  it  is  to  be  observed  that  the  questions  arose,  not  on  any 
counts  charging  waste,  but  on  the  ordinary  counts  for  not  repairing, 
stating,  however,  that  the  deceased  incumbent  had  removed 
buildings  and  had  not  rebuilt  them.  If  the  strict  doctrine  as  to 
waste  is  to  be  applied  to  these  counts,  the  pulling  down  a  barn  and 
building  another,  even  on  the  same  farm  and  on  a  more  con- 
venient site,  at  the  distance  of  a  mile  and  a  half,  might  be 
considered  waste  as  destroying  the  evidence  of  identity.  That 
doctrine  has  been  laid  down  in  the  cases  of  particular  tenants  doing 
acts  which  are  prejudicial  to  the  inheritance.  The  incumbent  of  a 
rectory  is  not  precisely  in  the  situation  of  a  particular  tenant. 
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because  there  is  no  person  who  has  the  inheritance  in  reversion ;     Huntlbt 

but,  the  fee  simple  of  the  glebe  being  in  abeyance,  the  incumbent     russell. 

is  in  truth  but  tenant  for  life  ;  and  he  or  his  executors  are  no  doubt 

liable  for  any  waste  committed.     But,  to  constitute  waste  there 

must  be  either,  first,  a  diminishing  of  the  value  of  the  estate,  or, 

secondly,  an  increasing  the  burthen  upon  it,  or,  thirdly,  an  impairing 

the  evidence  of  title :  Doe  d.  Gfuhb  v.  Lord  Burlington  (i).     Much 

more  must  one  of  these  three  requisites  exist  in  an  action  on  the 

case  for  dilapidations.   Now  in  this  case  none  of  the  three  requisites 

exists.     The  new  barn  on  the  hundred  acres  is  more  convenient 

and  beneficial  to  the  estate ;  and  the  evidence  of  title  could  in  no 

way  be  affected  by  taking  down  a  barn  adjoining  the  house,  that 

house  being  still  standing.     It  *was  urged  that  a  faculty  or  licence      [  *^8'«^  ] 

from  the  Bishop  was  necessary.     It  would  be  desirable  and  proper 

that  such  licence  should  always  be  obtained ;  but  we  do  not  find 

any  rule  of  law  which  makes  it  necessary.    We  think,  therefore, 

that  the  learned  Judge  did  not  misdirect  the  jury  as  to  the  first 

count.     Neither  did  he  as  to  the  third  count;    for  buildings  not 

fixed  to  the  freehold  might  certainly  be  removed.    It  follows  that 

the  rule  nisi  for  a  new  trial  must  be  discharged. 

We  come  now  to  the  questions  arising  on  the  second  count. 
(His  Lordship  then  stated  the  evidence  and  finding  as  to  the 
gravel  pit ;  see  p.  456,  ante.  Having  mentioned  the  finding  of  the 
Jury  that  the  gravel  pit  was  opened  by  the  surveyors,  his  Lordship 
proceeded.)  This  being  found,  the  defendants  are  certainly  not 
liable  for  the  original  opening,  or  for  the  taking  of  such  gravel  as 
was  used  for  the  highways,  unless  they  have  shut  themselves  out 
from  this  defence  by  not  pleading  that  matter  specially,  instead 
of  merely  pleading  No  waste.  In  order  to  show  that  they  have 
80  shut  themselves  out,  the  plaintifif  relied  on  the  case  of  Simmons  v. 
Norton  (2).  That  case  is  however  distinguishable  from  the  present. 
There  the  act  done  which  constituted  waste  was  the  voluntary  act 
of  the  defendant  himself >  and  the  defence  attempted  to  be  set  up  was 
a  justificatiou  of  the  act  which  was  in  itself  prima  facie  waste,  under 
an  alleged  custom  of  the  country.  Here  the  defence  is  that  the  act 
was  done  by  others  in  the  execution  of  a  public  duty  and  was  not 
primdjacie  waste,  which  might,  therefore,  like  the  act  of  God,  be 
given  in  evidence  on  the  issue  of  No  waste. 

But  it  was  further  contended  by  the  plaintiff  that  an  omission  on        U^] 

(1)  39  B.  B.  549(5  B.  &  Ad.  507, 517) ;      66  B.  B.  356  (6  Q.  B.  208,  223,  227). 
eee  Vve  d.  Lwd  KyremwU  v.  iiiei>hen;  (2)  33  B.  B.  588  (7  Bing.  640). 
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HoNTLBY  the  part  of  the  late  incumbent  to  slope  down  the  ground  from  which 
KussBLL.  ^^^  gravel  was  taken  rendered  the  act  of  the  surveyors  waste  done 
by  him,  and  that,  such  omission  being  stated  in  the  third  count, 
the  plaintiff  was  entitled  to  a  verdict  on  the  issue  of  No  waste,  and 
to  damages  to  the  extent  of  such  sum  as  was  necessary  to  slope 
down  and  put  the  ground  into  a  state  of  capable  cultivation  ;  and 
those  damages  were  assessed  at  120{. :  and  accordingly  the  rule  nisi 
is  to  enter  a  verdict  for  that  amount.  The  statute  18  Geo.  III.  c78, 
s.  31  (i),  provides  that  the  surveyors  shall  slope  down  the  ground, 
and  subjects  them  to  penalties  for  not  doing  so,  to  be  laid  out  in 
sloping  down  the  ground ;  and  no  doubt  the  incumbent  ought  to 
have  compelled  them  to  do  so ;  but  we  think  it  impossible  to  say 
that  their  omission,  and  his  omission,  in  this  respect,  can  have  such 
retrospective  effect  as  to  render  the  taking  of  the  gravel  waste  com- 
mitted by  him ;  and  of  course  it  cannot  entitle  the  plaintiff  to  a 
verdict  on  the  issue  of  No  waste.  We  do  not  mean  to  hold  out  that 
any  action  could  be  maintained  in  any  shape  against  the  present 
defendants  for  this  omission.  Such  omission  would  seem  rather  to 
be  in  the  nature  of  a  misfeasance  in  the  management  and  cultiva- 
tion of  the  estate,  for  which  this  Court  has  already  held,  in  the 
case  of  Bird  v.  Eelph  (2),  that  an  action  will  not  lie  against  the 
executors  of  a  deceased  incumbent.  It  is  however  unnecessary  to 
determine  this  point  positively  on  the  present  occasion. 
It  remains  only  to  be  considered  whether  a  verdict  ought  to  be 
[  •591  ]  entered  for  51,  on  the  second  count,  in  *respect  of  the  value,  found  by 
the  jury,  of  the  gravel  taken  for  other  purposes  than  the  highways ; 
indeed  sold  generally  by  the  late  incumbent.  Now,  if  the  gravel  pits 
in  question  had,  before  the  incumbency  of  Mr.  Grant,  been  opened 
and  used  for  getting  gravel  for  sale  generally,  we  should  incline  to 
the  opinion  of  Lord  Hardwickb,  in  K^iight  v.  Mosely  (3),  that 
Mr.  Grant  had  not  committed  waste  by  continuing  so  to  use  them. 
But,  when  it  is  found  by  the  jury  that  the  pits  were  opened  by 
surveyors  of  the  highways  for  public  purposes,  and  the  evidence 
shows  that  Mr.  Grant's  lessee  dug  gravel  from  them  and  sold  it 
generally  for  the  first  time,  we  think  such  digging  and  sale  was 
equivalent  to  opening  the  pits  for  that  purpose,  and  was  an  act 
of  waste.  The  public  necessity  required  the  opening  pits  in  the 
place  in  question ;  but  the  proper  use  of  them  was  limited  by 
that  necessity.     They  ought  also  to  have  been  sloped  down  after 

(1)  Repealed  by  5  &  6  Will.  IV.  c.  60,  (2)  38  E.  B.  382  (4  B.  &  Ad.  826). 

8.  1  :  see  xiqw  s.  do  of  that  Act. — A.  C.  (3)  Ainb.  176. 
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every  exercise  of  the  public  right :  and  the  incumbent  or  his  lessee     Huntlbt 
was  not  entitled  to  take  advantage  either  of  the  opening  which     russell. 
arose  from  that  public  necessity,  or  of  the  continuing  open  which 
arose  from  the   omission  of  a  public  duty,  and    to  say  that  the 
pits  thereby  became  open  for  all  purposes. 

To  the  extent,  therefore,  of  entering  a  verdict  for  the  plaintiff 
for  51.  on  the  second  count,  we  think  that  the  present  rule  must 
be  absolute ;  and  discharged  as  to  the  rest. 

Iltde  accordingly. 


KEG.  V.  WILLIAM  ADAM  HULTON.  "48. 

Deo.  4. 
(13  Q.  B.  692—608 ;  S.  0.  19  L.  J.  M.  C.  32 ;  13  Jur.  1093.)  1849^ 

The  borough  of  Manchester,  which  was  incorporated  by  charter  in  October,  ^^V  *• 
1838,  and  has  a  separate  commission  of  the  peace  and  grant  of  Quarter 
Sessions,  is  situate  locally  within  the  Manchester  division,  one  of  several  ^  •' 
into  which  the  county  palatine  of  Lancaster  is  divided,  and  in  and  for  each 
of  which,  including  the  Manchester  division,  Petty  Sessions  are  held.  An 
order  was  made  at  Special  Sessions  for  the  borough,  under  the  Special 
Constables  Act,  1831  (1  &  2  Will.  IV.  c.  41),  s.  13,  requiring  the  county 
treasurer  to  pay  for  the  services  of  special  constables  called  out  and 
appointed  (in  August)  by  justices  of  the  borough  under  the  same  Act,  and 
for  the  staves,  &c.  On  mandamus  to  pay,  and  return  thereto :  Held,  no 
answer  that  the  constables  were  called  out  within  the  Manchester  division, 
and  that  the  order  was  not  made  by  justices  for  the  division. 

Stat.  5  &  6  Will.  IV.  c.  76,  s.  83  (1),  empowering  borough  justices  to 
appoint  special  constables  once  a  year,  and  to  pay  them  out  of  the  borough 
fund,  does  not  supersede  the  general  authority  given  to  justices  of  any 
town  &C.,  by  the  Special  Constables  Act,  1831,  s.  1,  to  appoint  special 
constables  on  information  that  a  riot  may  be  apprehended. 

A  borough  newly  incoi-porated  under  stat.  5  &  6  Will.  IV.  c.  76(2),  is  (in 
respect  of  its  liabilities  under  sects.  114,  117)  a  town  *'  contributor}'  to  the 
public  rate  for"  the  "county,"  within  the  Special  Constables  Act,  s.  13; 
and  its  justices  therefore  may  order  the  county  treasurer  to  pay  the 
recompense,  and  costs  of  the  staves  Ac,  of  special  constables  appointed  by 
them  under  the  latter  Act. 

Mandamus,  The  writ,  directed  to  the  above-named  treasurer, 
recited :  That  the  borough  of  Manchester  was  incorporated  by 
Royal  charter  on  28rd  October,  1838 ;  and  that,  on  7th  February 
then  next,  a  separate  commission  of  the  peace,  and,  on  1st  April 
then  next,  a  separate  Court  of  Quarter  Sessions,  was  granted  to  it. 
That,  before  such  grant  of  incorporation,  the  whole  of  the  district 
which  now  forms  the  said  borough  contributed  to  the  county  rate  of 
the  county  palatine  of  Lancaster  as  fully  and  in  the  same  proportion 

(I)  See  now  Municipal  Corporations  (2)  See  now  Municipal  Corporations 

Act,  1882  (45  &  46  Vict.  c.  50),  a.  196.  Act,  1882,  ss.  151— 153.— A.  C. 
— A.  C. 

R.B, — VOL.  LXXVIII.  80 
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Bsa.  as  any  other  part  of  the  same  county  ;  and  that,  since  such  grants 
HuLTON.  of  incorporation,  separate  commission  and  separate  Goart  of 
Quarter  Sessions,  the  said  borough  hath  continued  to  contribate, 
and  is  still  liable  to  contribute,  to  the  said  county  rate  for  and  in 
respect  of  all  sums  thereout  expended,  other  than  for  the  costs 
arising  out  of  the  prosecution,  maintenance,  punishment,  convey- 
[  '593  ]  ance  *and  transport  of  offenders  committed  for  trial  in  the  said 
county  palatine,  and  costs  arising  out  of  coroners'  inquests ;  and, 
among  other  expenses,  the  said  borough  were  charged  by  defendant, 
as  treasurer  of  the  said  county  palatine,  and  were  required  and  were 
liable  to  pay  to  the  county  rate  of  the  said  county,  their  portion  of 
the  sums  expended  in  the  autumn  of  1842  for  the  allowances  made 
to  special  constables  appointed  for  certain  parts  of  the  said  county 
palatine  (not  including  the  said  borough)  during  and  by  reason  of 
certain  serious  riots  which  took  place  about  that  time  in  the 
manufacturing  districts  of  the  said  county.  That,  the  said  riots 
having  extended  also  to  the  said  borough  of  Manchester,  and  no 
inhabitants  of  the  said  borough  having,  in  October  next  before  the 
said  riots,  been  appointed,  by  precept  &c.  of  two  or  more  justices 
having  jurisdiction  within  the  borough,  to  act  as  special  constables 
within  the  same  according  to  stat.  6  &  6  Will.  IV.  c.  76,  and 
there  not  being  at  the  time  of  such  riots  any  special  constable 
appointed  according  to  the  said  Act,  and  it  being  made  to  appear 
to  two  justices  of  the  said  borough  on  10th  August,  1842,  upon 
the  oath  of  a  credible  witness,  that  a  large  concourse  of  persons 
had  assembled  in  the  streets  of  the  said  borough  in  a  riotous 
and  disorderly  manner,  and  that  tumults  and  riots  might  reason- 
ably be  apprehended  in  the  said  borough,  the  said  justices,  being 
of  opinion  that  the  ordinary  officers  then  already  appointed  for  pre- 
serving the  peace  of  the  said  borough  were  not  sufficient  for  the 
preservation  of  the  peace,  &c.,  within  the  said  borough,  did  then, 
under  and  by  virtue  of  an  Act  &c.  (1  &  2  Will.  IV.  c.  41),  being 
*'  An  Act  for  amending  the  laws  relative  to  the  appointment  of 
[  *oU  ]  special  *constables,  and  for  the  better  preservation  of  the  peace," 
duly  nominate  and  appoint  a  certain  number  of  persons  to  act 
as  special  constables  within  the  said  borough,  of  which  nomination 
&c.,  and  of  the  circumstances  which  rendered  the  same  expedient 
and  necessary,  notices  &c.  (averring  notice  to  the  Secretary  of  State 
and  Lord-Lieutenant) ;  and  the  said  special  constables,  being  so 
appointed,  were,  after  being  duly  sworn,  called  out  and  employed 
&c.  during   the   greater   part   of  August  and   September,  1842: 
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That,  after  such  appointment  &c.  and  employment  &c.,  viz.  on  Bko. 
8th  February,  1843,  the  justices  of  the  peace  of  and  for  the  said  hdlton. 
borough,  at  a  Special  Session  then  holden  in  and  for  the  said 
borough  for  this  purpose,  did  make  their  certain  order  upon 
defendant,  and  to  him  directed  as  treasurer  of  the  said  county  pala- 
tine, for  the  reasonable  allowances  to  the  said  special  constables,  so 
called  out,  employed  &c.  within  the  limits  of  the  said  borough  as 
aforesaid,  for  their  trouble,  loss  of  time  and  expenses,  and  also 
for  payment  of  the  expenses  incurred  in  providing  such  con- 
stables with  staves  and  other  necessary  articles ;  and  by  which 
said  order,  after  reciting  the  nomination  &c.  of  the  said  special 
constables,  and  their  services  as  aforesaid,  and  after  reciting  &c. 
(finding  by  the  justices  that  2,434{.  16^.  10^.  was  a  reasonable  allow- 
ance for  the  services  &c.,  and  that  the  expenses  of  providing  staves, 
&c.,  amounted  to  the  further  sum  of  6942.  78.  Id.),  the  justices  so 
assembled  at  the  Sx)ecial  Sessions  aforesaid  did  order  defendant 
as  such  treasurer  as  aforesaid  to  pay  the  said  several  sums  of  &c. 
respectively  into  the  hands  of  Bichard  Beswick  of  Manchester, 
superintendent  of  police,  to  be  respectively  applied  &c.  (in  payment 
to  the  special  constables  and  discharge  of  '''the  said  expenses  &c.).  [  *595] 
That  the  order  was  duly  presented  to  defendant  as  treasurer,  and 
payment  demanded,  but  he  did  not  pay.  The  writ,  therefore, 
ordered  him  to  obey  the  order  of  justices,  and  pay  Bichard  Beswick 
the  said  several  sums,  to  be  by  him  applied  according  to  the  order, 
or  show  cause  to  the  contrary. 

Betum.  1.  "  I  humbly  return  "  &c. :  "  That,  long  before,  and 
until  and  at  the  time  of,  the  grant  of  incorporation  mentioned  in 
this  writ,  the  county  of  Lancaster  was  divided  into  certain  divisions 
for  the  purpose  of  holding  Petty  Sessions  of  the  justices  of  the  peace 
in  and  for  the  said  county,  one  of  which  divisions  was  called  and 
was  the  Manchester  division :  And  that  in  each  of  such  divisions 
Petty  Sessions  of  the  justices  of  the  peace  in  and  for  the  said  county 
were  held  as  occasion  required  for  the  same  division ;  and,  parti- 
cularly, that  such  Petty  Sessions  were,  long  before  and  until " 
&c.  (as  above),  **  held  as  occasion  required  in  and  for  the  said 
Manchester  division :  And  that  the  whole  of  the  district  which  forms 
the  borough  of  Manchester  was,  during  all  such  time,  comprised  in 
the  said  Manchester  division,  and  still  is  comprised  therein :  And 
that  the  said  Manchester  division,  during  all  the  time  aforesaid,  and 
ever  since,  consisted  of  and  comprised,  not  only  the  whole  of  the 
district  which  now  forms  the  borough  of  Manchester,  but  also  divers 
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Rko.  other  townships  and  places  not  comprised  in  the  same  district 
HuLTON.  which  now  forms  the  borough  of  Manchester  :  And  that  no  change 
was,  at  the  time  of  the  said  grant  of  incorporation,  or  ever  since  has 
been,  made  in  the  limits  or  extent  of  the  said  Manchester  division 
by  order  of  Quarter  Sessions  or  otherwise;  but  that  the  said 
L  *596  ]  Manchester  *division  hath  ever  since  the  said  grant  of  incorporation 
been,  and  was  at  the  time  of  making  the  supposed  order  in  this  writ 
mentioned,  and  still  is,  one  of  the  divisions  into  which  the  said 
county  of  Lancaster  hath  been  and  is  divided  for  the  purpose  of 
holding  such  Petty  Sessions ;  and  such  Petty  Sessions  have,  ever 
since  the  said  grant  of  incorporation,  been,  and  still  are,  held  in 
and  for  the  said  Manchester  division  as  occasion  hath  required  or 
doth  require :  And  that  the  said  Manchester  division  was  the 
division  within  which  the  special  constables  mentioned  in  the  said 
writ  were  called  out  to  serve  upon  the  occasion  in  this  writ 
mentioned  :  And  that  the  order  to  me  directed  as  within  mentioned 
was  not  made  at  a  Special  Session  held  for  that  purpose  in  and  for 
the  said  Manchester  division  or  by  the  justices  of  the  peace  acting  for 
the  same  division  or  the  major  part  of  them  at  any  such  Special 
Sessions  last  aforesaid.     And  therefore  I  have  not  paid  "  &c. 

There  were  a  second,  third  and  fourth  and  sixth  return,  all  raising 
the  same  point,  and  not  requiring  further  notice ;  and  a  return, 
fifthly :  That  one  of  the  justices  of  the  borough  by  whom  the  order 
on  defendant  was  made  as  in  the  writ  mentioned,  viz.  W.  R. 
Callender,  was  not  at  the  time  of  making  the  same  a  justice  of  the 
peace  for  the  county  of  Lancaster. 

Return  7.  That  the  said  borough  was  incorporated  under 
and  in  pursuance  of  the  provisions  of  a  certain  statute  made  &c. 
(7  Will.  IV.  &  1  Vict.c.  78),  intituled  "  An  Act  to  amend  an  Act  for 
the  regulation  of  municipal  corporations  in  England  and  Wales," 
and  that  the  said  special  constables  nominated  and  appointed  to  act 
within  the  said  borough  of  Manchester,  as  in  the  said  writ 
[  •597  ]  mentioned,  were  not  nor  were  nor  was  any  or  either  *of  them 
nominated  or  appointed  under  or  by  virtue  of  the  provisions  of  the 
statute  made  &c.  (5  &  6  Will.  IV.  c.  76)  "for  the  regulation  of 
municipal  corporations  "  &c. ;  and  therefore  &c. 

8.  As  in  return  7,  that  the  borough  was  incorporated  under  stat. 
7  Will.  IV.  &  1  Vict.  c.  78  :  And  that,  from  and  since  the  said  grant 
of  the  said  separate  Court  of  Quarter  Sessions,  the  said  borough,  and 
the  messuages,  lands,  tenements  &c.  situate  within  the  said  borough, 
have  not,  nor  have  any  or  either  of  them  or  any  part  thereof,  been 
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assessed  to  or  in  any  county  rate  of  the  said  county  of  Lancaster,  or         Reg. 

of  any  division  thereof,  but  the  same  and  each  and  every  of  them      hulton. 

have  and  hath  been  from  thence  hitherto,  and  still  are  and  is, 

wholly  free  and  discharged  from  contributing,  and  have  and  hath 

not  contributed,  to  any  county  rate  or  any  county  fund,  or  to  any 

rate  or  assessment  or  fund  of  any  kind  of  and  for  the  said  county 

or  any  division  thereof,  otherwise  than  is  provided  for  and  in  case 

and  in  respect  of  boroughs  having  respectively  grants  of  separate 

Courts  of  Quarter  Sessions  of  the  peace  in  that  behalf  in  and  by  a 

certain  statute  &c.  (5  &  6  Will.  IV.  c.  76) :  And  further,  that,  long 

before   the   time  of    its    being  made    to  appear   to    the  said  two 

justices  of  the  said  borough  on  the  said  10th  August  as  in  the  said 

writ  aforesaid,  to  wit  from  and  immediately  after  the  said  grant  of 

the  said  Court  of  Quarter  Sessions  and  thence  to  the  issuing  the  said 

writ  of  mandamus,  the  council  of  the  said  borough  have  from  time 

to  time,  under  and  by  virtue  of  the  powers  &c.  of  and  contained  in 

the  said  charter  of  incorporation  and  stat.  5  &  6  Will.  IV.  c.  76, 

ordered  a  borough  rate  in  the  nature  of  a  county  rate  to  be  made 

within  and  for  the  said  borough ;  and  the  said  borough  has  from 

time  to  *time,  long  before  the  time  of  its  being  made  to  appear  &c.       [  *598  ] 

(as  above),  and  long  before  the  month  of  October  next  preceding  the 

said  time  of  its  being  so  made  to  appear  &c.,  in  pursuance  and 

consequence  of  such  orders,  raised  such  rates  so  ordered:    And, 

further,   that    the    said   special  constables  were  nominated  and 

appointed  as  in  the  said  writ  mentioned  long  after  the  said  grant  of 

the  said  Court  of  Quarter  Sessions,  to  wit  on  the  said  day  and  year 

in  the  said  writ  mentioned :   and  that  the  said  special  constables 

were  nominated  and  appointed  as  in  the  said  writ  mentioned  in 

pretended  pursuance  of  the  powers  and  provisions  contained  in  the 

statute  made  &c.  (1  &  2  Will.  IV.  c.  41)  and  not  otherwise ;  and 

that  the  said  justices  therein  mentioned  as  having  made  the  said 

order  were  not  justices  for  the  said  county  or  any  division  thereof. 

And  therefore  &c. 

Demurrer  to  the  first  return,  on  the  grounds:  That  it  is  not 
therein  denied  that  the  borough  of  Manchester  was,  at  the  time  of 
the  making  of  the  order  upon  defendant,  contributory  to  the  county 
rate  of  the  said  county  of  Lancaster ;  and,  the  said  borough  being 
a  town  within  the  meaning  of  stat.  1  &  2  Will.  IV.  c.  41,  s.  13,  the 
said  order  upon  defendant  as  treasurer  of  the  said  county  must,  in 
pursuance  of  the  said  section,  have  been  made  by  the  justices  of 
the  borough  and  not  by  the  justices  of  any  other  division  of  the 
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Bbg.  county :  That  it  is  not  stated  in  the  return  that  the  justices  acting 
HuLTON.  in  and  for  the  said  division  of  Manchester  have  any  power  or 
authority  whatsoever  as  such  justices  within  the  borough :  That, 
although  it  is  stated  in  the  return  that  Petty  Sessions  are  holden  for 
the  said  Manchester  division,  it  is  not  therein  stated  that  Special 
Sessions,  at  which  such  an  order  upon  defendant  as  in  the  writ  and 
[  •sea  ]  •return  mentioned  could  legally  be  made,  are  ever,  or  can  be, 
holden  in  or  for  the  said  Manchester  division :  and  that  it  is  not 
stated  in  the  return  that  the  special  constables  therein  mentioned, 
or  any  of  them,  were  called  out  for  any  part  of  the  said  supposed 
Mancliester  division  which  was  not  situate  within  the  said  borough. 

The  2nd,  3rd,  4th,  and  6th  returns  were  also  specially  demurred 
to :  and  there  was  a  demurrer  to  the  5th  return,  because  it  did  not 
state  any  reason  why  it  was  necessary  that  the  said  W.  R.  Callender 
ought  to  be  a  justice  of  the  peace  for  the  county. 

Demurrer  to  tlie  7th  return  :  because  the  matters  returned  con- 
tain no  answer  to  the  writ,  nor  do  they  state  any  reason  why 
defendant  should  not  obey  the  same.  To  the  8th  return,  stating 
the  same  reasons,  and  that  the  return  is  multifarious  &c. 

Joinder. 

The  demurrer  was  argued  in  last  Michaelmas  vacation  (i). 

Martin,  for  the  Crown  : 

As  to  the  first  return :  the  borough  justices  were  the  proper 
magistrates  to  call  out  the  special  constables  and  to  make  the  sub- 
sequent order,  it  being  enacted  by  stat.  1  &  2  Will.  IV.  c.  41,  e.  1, 
that,  '*  in  all  cases  where  it  shall  be  made  to  appear  to  any  two  or 
more  justices  of  the  peace  of  any  county,  riding,  or  division  having 
a  separate  commission  of  the  peace,  or  to  any  two  or  more  justices 
of  the  peace  of  any  liberty,  franchise,  city,  or  town  in  England  or 
Wales,  upon  the  oath  of  any  credible  witness,  that  any  tumult,  riot, 
[  *600  ]  or  felony  has  taken  place  or  may  be  reasonably  *apprehended  in 
any  parish,  township,  or  place  situate  within  the  division  or  limits 
for  which  the  said  respective  justices  usually  act,"  and  they  shall 
be  of  opinion  that  the  ordinary  officers  &c.  are  not  sufficient,  "  such 
justices,  or  any  two  or  more  justices  acting  for  the  same  division 
or   limits,"   may    nominate   and    appoint    special    constables  (2), 

(1)  December  4th,  1848.  Before  division  or  limits,  are  hereby  autho- 
Patteson,  Coleridge,  Wightman  and  rised  to  nominate  and  appoint,  by  pre- 
Erie,  J  J.  cept  in  writing  under  their  hands,  so 

(2)  "Such  justices,  or  any  two  or  many  as  they  shall  think  fit  of  the 
more   justices  acting    for    the    same  householders    or   other  persons   (not 
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administering  to  them  an  oath,  which  is  set  out  in  the  Act.  Sect.  18  Rbo. 
provides  for  payment  to  such  special  constables,  and  the  expenses  hulton 
connected  with  them,  by  order  of  **  the  justices  of  the  peace  acting 
for  the  division  or  limits  within  which  any  such  special  constables 
shall  have  been  called  out  to  serve ; "  and  enacts  that  ''  the  said 
justices  so  ordering,  if  justices  for  any  county,  riding,  or  division 
having  a  separate  commission  of  the  peace,  or  if  justices  for  any 
liberty,  franchise,  city,  or  town  which  shall  be  contributory  to  the 
public  rate  for  any  county,  riding,  or  division,  shall  make  every 
order  for  the  payment  of  such  allowances  and  expenses  upon  the 
treasurer  of  such  county,  riding,  or  division,  who  is  hereby  required 
to  pay  the  same  out  of  any  public  money  which  shall,  then  be  in 
his  hands;"  "and  where  the  justices"  in  Special  Session  *'aro 
justices  for  any  liberty,  franchise,  city,  or  town  which  is  not  con- 
tributory to  the  public  rate  for  any  county,  riding,  or  division,  but 
which  raises  a  rate  or  other  similar  fund  in  the  nature  of  a  county 
rate,  in  *every  such  case  the  said  last  mentioned  justices  shall  [  *60l  ] 
make  every  order  for  the  payment  of  such  allowances  and  expenses 
as  aforesaid  upon  the  treasurer  or  other  officer  having  the  collection 
or  disbursement  of  such  last  mentioned  rate  or  fund,  who  shall 
forthwith  pay  every  such  order  out  of  such  rate  or  fund."  Now  the 
Manchester  division  is  not  a  division  of  the  county,  having  a  separate 
commission  of  the  peace  ;  this  appears  clearly  from  Reg.  v.  Council 
of  Manchester  (i) :  if,  therefore,  the  borough  is  contributory  to 
the  public  rate  for  the  county  (as  will  be  shown  in  the  sequel 
of  the  argument),  the  present  order  was  rightly  made  upon 
the  county  treasurer,  and  the  first  six  returns  are  unsupported. 
The  questions  then  arise,  secondly,  upon  the  7th  return,  whether 
Stat.  1  &  2  Will.  lY.  c.  41,  s.  1,  is  so  far  superseded  by  stat.  5  &  6 
Will.  IV.  c.  76,  s.  88  (2),  that  the  special  constables  mentioned  in 
this  mandainns  must  be  deemed  to  have  been  appointed  under  *the  [  *602  ] 
latter  clause ;  the  consequence  being  that  their  remuneration  ought 
to  come  out  of  the  borough  fund ;  though  it  is  then  to  be  observed 
that  the  clause  makes  no  provision  for  the  expense  of  staves  and 
other  necessary  articles :  And,  thirdly,  upon  the  8th  return,  whether 

legally  exempt  from  serving  the  office  sary,  for  the  preservation  of  the  public 
of  constable)  residing  in  such  parish,  i)eace,'*  &c.  **in  such  parish,  town- 
township,  or  place  as  aforesaid,  or  in  ship  or  place." 
the  neighbourhood  thereof,  to  act  as  (1)  9  Q.  B.  458. 
special  constables,  for  such  time  and  (2)  See  now  Municipal  Corporations 
in  such  manner  as  to  the  said  justices  Act,  1882  (45  &  46  Vict.  c.  50),  s.  196. 
respectively  shall  seem  fit  and  neces-  — A.  C. 
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Ebo.        Manchester  is  or  is  not,  within  the  meaning  of  stat.  1  &  2  Will.  lY. 

HuLTON,      c.  41,  s.  18,  a  town  "contributory  to  the  public  rate  for"  the 

**  county."     (The  discussion  of  these  points  in  the  judgment  of  the 

Court  makes  a  further  report  of  the  argument  for  the   Crown 

unnecessary.) 

Coxvling,  for  the  defendant,  left  the  first  point  to  the  decision 
of  the  Court,  without  argument.    As  to  the  other  points : 

It  cannot,  indeed,  be  contended  that  sect.  1  of  stat.  1  &  2  Will.  IV. 
c.  41,  is  repealed  by  stat.  5  &  6  Will.  IV.  c.  76 ;  but  the  material 
question  is  whether  sect.  18  of  the  former  statute  is  not,  for  the  present 
purpose,  superseded  by  sect.  88  (i)  of  the  later  one,  and  included 
under  the  general  repeal  of  inconsistent  Acts  in  sect.  1  of  that  statute. 
A  newly  created  borough,  at  least,  is  not  **  contributory  to  the  public 
rate"  for  the  "county,"  within  the  meaning  of  sect.  13.  Such  a 
borough  cannot  have  a  borough  fund,  and  must,  therefore,  raise 
a  rate  of  its  own  "  in  the  nature  of  a  county  rate  "(2).  Formerly 
no  place  paid  to  the  county  rate  without  being  assessed  to  it :  the 
language  of  stat.  12  Geo.  II.  c.  29,  shows  that  this  was  assumed  by 
the  Legislature  of  that  time  (3).  Under  stat.  5  &  6  Will.  IV.  c.  76, 
s.  112,  a  borough  having  a  separate  Court  of  Quarter  Sessions  is 
expressly  exempted  from  assessment. 

[  •603  ]  (Coleridge,  J. :  The    words    "  otherwise    than    is    *hereinafter 

provided  "  make  against  your  argument.) 

The  general  tenor  of  the  language  in  this  clause  and  in  sects.  83  (i) 
and  92  (4)  agrees  with  it.  In  stat.  1  &  2  Will.  IV.  c.  41,  s.  13,  the 
facts  that  a  place  "  is  not  contributory  to  the  public  rate  for  any 
county,  riding,  or  division,  but "  that  it  "  raises  a  rate  or  other 
similar  fund  in  the  nature  of  a  county  rate,"  are  put  in  contradis- 
tinction to  each  other.  Sects.  113,  114,  117  (5)  of  stat,  5  &  6 
Will.  IV.  c.  76,  make  boroughs  liable  to  the  county  for  costs  of 
prosecutions  and  for  a  proportion  of  certain  other  expenses;  but 
they  are  not  assessed  for  these,  only  charged  in  the  county  treasurer's 
accounts ;  and  such  charges  are  retrospective,  whereas  a  county 
rate  is  assessed  prospectively.     Sects.  83  (i)  and  92  (4)  expressly 

(1)  See  now  Municipal  Corporations  (4)  See  now  Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50),  s.  196.  Act,  1882,  Sch.  V.,  Pt.  H.  (5).— A.  C. 
— A.  C.  (5)  See  now  Municipal  Corporations 

(2)  Stat.  5  &  6  Will.  IV.  c.  76,  a.  92.  Act,   1882    (45   &  46  Vict  c.  50),  ss. 

(3)  Cowling  referred  particularly  to  151 — 153. — A.  C. 
sects.  1  and  5. 
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warrant  the  application  of  a  borough  rate  to  the  purpose  now  in        Reg. 

question  ;  and  the  former  clause  seems  intended  to  prevent  borough      hulton. 

justices  from  saddling  the  county  with  the  expense  of  constables 

whom  the  county  justices  do  not  call  out.     The  omission  to  provide 

for  the  expense  of  staves  is  not  important  enough  to  sustain  a 

contrary  argument.     That  charge  may  be  impliedly  comprehended 

in  the  provisions  of  sect.  83  (i) ;  or  may  be  one  of  the  expenses 

"  necessarily  incurred  in  carrying  into  effect  the  provisions  "  of  the 

Act:  sect.  92(2),  stat.  1  &  2  Will.  IV.  c.  41,  s.  1,  does  not  really 

give  any  more  extensive  power  than  is  conferred  by  seot.  83  of  the 

later  Act :    the    provision   in   this  latter  for  calling  out  special 

constables  in  a  borough  is  limited  in  terms  to  the  month  of  October  ; 

but  it  would  be  construed  as  directory  only  if  necessity  arose  for 

calling  out  more  at  a  different  time  of  the  year.     Rex  v.  The  Mayor 

of  Norwich  (3)  affords  an  instance  of  such  a  construction. 

MaHin  was  heard  in  reply.  [  604  ] 

Cur,  adv.  vult. 

Patteson,  J.,  in  this  Term  (May  5th),  delivered  the  judgment  of  the 
Court : 

The  question  raised  by  the  seventh  and  eighth  returns  to  this 
writ  of  mandamus  is,  whether  the  borough  of  Manchester,  at  the 
time  when  an  order  was  made  on  the  county  treasurer  for  payment 
of  the  expenses  of  special  constables,  was  contributory  to  the  public 
rate  for  the  county  of  Lancaster,  within  the  meaning  of  stat.  1  &  2 
"Will.  IV.  c.  41,  s.  13.  It  is  clear  that  the  town  of  Manchester,  before 
it  was  incorporated  and  had  a  grant  from  the  Grown  of  a  separate 
Court  of  Quarter  Sessions,  was  contributory  to  the  county  rate. 
The  mode  of  imposing  that  rate  was  by  assessment  of  the  different 
messuages  &c.  within  the  town,  in  the  ordinary  way.  But,  upon 
the  grant  of  the  separate  Court  of  Sessions,  the  borough  of  Man- 
chester, then  recently  incorporated,  came  within  the  operation  of 
the  112th  section  of  stat.  5  &  6  Will.  IV.  c.  76(4).  That  section 
prohibits  the  assessment  to  the  county  rate  of  any  messuages  &c. 
within  the  borough ;  and  enacts  that  **  every  part  of  every  such 
borough  shall  thenceforward  be  wholly  free  and  discharged  from 

(1)  See  now  Municipal  Corporations  (4)  Municipal  Corporations  Act, 
Act,  1882,  8.  196.— A.  C.  1882  (45  &  46  Vict.  c.  50),  s.  150  ;  but 

(2)  See  now  Municipal  Corporations  see  as  to  grants  since  1888,  Local 
Act,  1882,  Sch.  v.,  Pt.  II.  (5).— A.  C.  Government  Act,  1888  (51  &  52  Vict. 

(3)  1  B.  &  Ad.  310.  c.  41),  8.  37.— A.  C. 
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Bko.  contributing,  otherwise  than  is  hereinafter  provided,  to  any  rat€  or 
HuLTOH.  assessment  of  any  kind  of  and  for  the  county.*'  The  113th  section 
then  provides,  in  effect,  that,  where  prisoners  are  sent  for  trial  at 
the  Assizes  for  offences  committed  in  the  borough,  the  order  for 
payment  of  the  expenses  of  prosecutors  and  witnesses  shall  be  made, 
not  on  the  county  treasurer,  but  on  the  treasurer  of  the  borough. 
The  114th  section  enacts  that  the  treasurer  of  the  county  shall,  not 

[  •605  ]  more  than  twice  in  a  year,  send  to  the  council  of  the  borough  *an 
account  of  all  costs  arising  out  of  the  prosecution,  maintenance,  and 
punishment,  conveyance  and  transport  of  all  offenders  committed 
for  trial  at  the  Assizes  for  such  county  from  any  borough  in  which 
a  separate  Court  of  Quarter  Sessions  shall  be  holden,  and  shall  make 
order  on  the  council  for  payment,  who  shall  order  payment  oat  of 
the  borough  fund.  Then  the  117th  section  provides  that  the 
treasurer  of  the  county  shall  keep  an  account  of  all  sums  received 
"  in  aid  or  on  account  of  the  county  rate,"  and  of  "  the  sum  "  (in 
the  singular  number)  of  money  expended  out  of  the  county  rate  for 
purposes  other  than  the  prosecution  &c.  of  offenders  committed 
for  trial  in  such  county,  and  shall  send  a  copy  not  more  than  twice 
a  year  to  the  council  of  every  borough  in  the  county  having  a 
separate  Court  of  Sessions,  and  which  before  the  passing  of  stat. 
2  &  8  Will.  IV.  c.  64  (for  fixing  the  boundaries  of  boroughs)  was 
chargeable  with  or  liable  to  contribute  to  the  county  rate ;  and  shall 
make  an  order  on  the  council  for  payment  of  such  proportion  of 
such  sum  (in  the  singular  number)  as  would  have  been  chargeable, 
**  after  deducting  all  sums  of  money  received  in  aid  of  "•  (not  on 
account  of)  the  county  rate  as  aforesaid,  if  this  Act  had  not  passed, 
on  such  borough  :  and  that  order  is  to  be  satisfied  out  of  the  borough 
fund.  The  deduction  intended  by  this  section  is  perhaps  not  very 
clearly  expressed  ;  but  it  is  not  material  to  ascertain  precisely  what 
it  is.  The  meaning  of  the  Legislature  is  plain  :  That,  whereas  the 
borough  formerly  contributed  to  the  county  rate,  and  messuages  «fec. 
were  assessed  to  it,  such  assessment,  after  the  grant  of  a  separate 
Court  of  Sessions,  shall  no  longer  take  place :  the  borough  shall  pay 

[  '606  ]  all  the  costs  in  regard  to  prisoners  committed  from  *the  borough 
for  trial  at  the  Assizes,  and  shall  have  nothing  to  do  with  the  costs 
in  regard  to  all  other  prisoners  tried  there ;  but,  as  to  all  other 
expenses  payable  out  of  the  county  rate,  the  borough  shall  contri- 
bute its  just  quota  in  a  gross  sum  under  the  order  of  the  treasurer 
of  the  county,  which  sum  shall  be  taken  from  the  borouj;h  fund  : 
so  that  the  costs  of  the  prisoners  from  the  borough,  and  from  other 
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parts  of  the  county,  are  not  blended ;  but  as  to  all  other  matters         Beo. 
the  borough  is  contributory  to  the  county  rate  in  substance  as  it  was      hultok. 
before,  though  in  a  distinct  form.     It  is  also  to  be  observed  that 
the  borough  fund  is  not  a  rate  in  the  nature  of  a  county  rate,  though, 
if  that  fund  be  deficient,  such  a  rate  may  be  made  to  supply  the 
deficiency. 

We  are  therefore  of  opinion  that  the  borough  of  Manchester  is 
contributory  to  the  county  rate.  But  it  is  contended  not  to  be  so 
within  the  meaning  of  stat.  1  &  2  Will.  IV.  c.  41,  s.  13,  with  regard 
to  the  expenses  of  special  constables  appointed  under  that  Act, 
because  of  the  provisions  in  stat.  5  &  6  Will.  IV.  c.  76,  regarding 
special  constables. 

The  83rd  (])  section  of  that  Act  makes  it  imperative  on  borough 
magistrates,  in  the  month  of  October,  to  appoint  so  many  persons 
as  they  shall  think  fit  to  act  as  special  constables  when  required  by 
warrant  of  a  justice;  and  they  are  to  receive  Qs.  6d.  out  of  the 
borough  fund  for  every  day  during  which  they  shall  be  called  out 
to  act.  If  the  persons  for  whose  remuneration  the  order  in-  dispute 
was  made  had  been  special  constables  so  appointed  under  that 
83rd  section,  no  doubt  they  must  have  been  paid  out  of  the  borough 
fund  ;  but  it  is  distinctly  stated  in  the  writ  of  mandamm  that  they 
*were  not,  but  that  they  were  appointed  under  the  statute  1  &  2  [  ♦607  ] 
Will.  IV.  c.  41,  and  that  no  appointment  was  made  under  the 
83rd  section  of  stat.  5  &  6  Will.  IV.  c.  76.  It  was,  however,  argued 
that,  even  if  any  appointment  had  been  made  under  the  83rd  section, 
still  it  would  be  competent  for  the  magistrates  to  make  an  addi- 
tional appointment  if  circumstances  required  it,  and  that  the 
additional  special  constables  must  be  paid  under  that  section ;  and 
much  more  than  that,  if  the  annual  appointment  was  omitted,  and 
no  special  constables  were  appointed  until  circumstances  required 
their  services,  they  must  be  so  paid,  for  that  the  Legislature  in 
passing  stat.  5  &  6  Will.  IV.  c.  76,  must  have  intended  to  repeal 
stat.  1  &  2  Will.  IV.  c.  41,  as  regards  special  constables  in  boroughs, 
or  must  be  taken  legislatively  to  have  declared  that  the  statute  1  &  2 
Will.  IV.  c.  41,  would  not  apply  to  boroughs  at  all:  for  the 
83rd  section  in  question  is  not  limited  to  boroughs  having  a  grant 
of  a  separate  Court  of  Sessions. 

We  cannot  agree  to  this  argument.     The  Legislature  has  plainly 
directed  how  special  constables,  appointed  annually  in  the  ordinary 
way  upon  the  chance  of  their  services  being  wanted,  are  to  be  paid 
(1)  Muuiciiml  CorporationB  Act,  1882  (45  &  46  Vict.  c.  60),  6.  196.— A-  C. 
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Rkq.  if  called  out.  But  the  case  may  be  very  different  with  regard  to 
HuLTON.  special  constables  appointed  in  an  extraordinary  way,  on  a  sudden 
emergency,  under  the  provisions  of  stat.  1  &  2  Will.  IV.  c.  41  ;  and 
the  Legislature  may  have  intended  to  leave  their  remuneration  to 
depend  on  that  statute  only..  At  all  events  we  cannot  find  any 
other  which  authorises  their  remuneration  at  all ;  and  we  do  not 
think  that  the  omission  of  the  borough  magistrates  to  do  their  duty 
in  making  the  annual  appointment  alters  the  case.  It  is  stated  in 
the  writ  of  mandamus ^  and  not  denied  by  the  return,  that  the 
[  *608]  borough  of  Manchester  has  *been  charged  towards  the  expenses  of 
special  constables  appointed  for  other  parts  of  the  county,  at  the 
same  time  as  those  as  to  whose  remuneration  the  order  in  question 
was  made.  Whether  this  is  actually  the  fact  is  not  material ;  but, 
according  to  the  view  we  have^&ken  of  the  extent  to  which  the 
borough  is  contributory  to  the  county  rate,  we  do  not  see  how  it 
could  be  otherwise  than  that  the  borough  should  be  so  charged ; 
which  is  an  additional  reason  why  the  expenses  in  question  should 
also  be  paid  out  of  the  county  rate. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  7th  and 
8th  returns  are  insufficient,  and  that  judgment  must  be  given  on 
the  demurrers  to  them  for  the  prosecutors. 

The  other  returns  were  admitted  to  be  bad.  And,  therefore,  the 
judgment  will  be  general  for  the  prosecutors. 

Judgment  for  the  Crown, 


1849.  GEEGOEY  V.  DUFF. 

Apni2b.  ^j^  ^  ^  608—612  ;  S.  C.  18  L.  J.  Q.  B.  213  ;  13  Jur.  706.) 

[  608  ]  Declaration,  in  debt,  for  rent  reserved  on  a  lease,  stated  that  B.  and  L., 

before  and  at  the  time  of  the  demise  thereinafter  mentioned,  were  possessed 
of  certain  premises,  and  that,  by  a  lease  made  between  B.  and  L.,  of  one  part, 
and  D.  of  another  part,  B.  and  L.  demised  the  premises  to  D. ;  the  reversion 
was  traced  to  plaintiff ;  and  it  was  alleged  that  D.'s  interest  became  vest-ed 
in  defendant.  The  defendant,  in  separate  pleas,  traveled  the  possession  of 
B.  and  L.  mo(h  et  forma ^  and  that  the  deed  was  the  deed  of  D.  It  appeared, 
at  the  trial,  that  L.  had  died  before  the  execution  of  the  lease.  The  Judge 
amended  the  declaration  by  striking  L.'s  name  out  of  the  record  : 

Held,  that  the  amendment  was  within  sect.  23  of  the  Civil  Procedure 
Act,  1833  (3  &  4  Will.  IV.  c.  42),  as  to  the  issues  arising  on  both  pleas. 

Debt.     The  first  count  of  the  declaration   alleged  that  John 

Beauchamp  and  Henry  Laundy,  before  and   at  the  time  of  the 

[  ♦eoo  ]       demise  after  mentioned,  were  lawfully  *posses8ed  of  certain  premises 

for  the  residue  of  a  term  of  fifty- seven  years ;  and,  being  so  possessed, 
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to  wit  on  24th  October,  1848,  by  an  indenture  then  made  between  Gregort 
Edward  Moggridge  of  the  first  part,  the  said  John  Beauchamp  and  D*pp^ 
Henry  Laundy  of  the  second  part,  Robert  Oxley  of  the  third  part, 
and  James  Vincent  Dyke  of  the  fourth  part,  **  the  said  John  Beau- 
champ  and  Henry  Laundy  did  demise  and  lease  unto  the  said 
James  Vincent  Dyke  '*  the  said  premises,  for  a  term  of  ten  years, 
paying  to  Beauchamp  and  Laundy,  their  executors,  &c.,  the  yearly 
rent  of  74/.  The  count  then  recited  a  covenant  in  the  lease,  by 
Dyke  with  Beauchamp  and  Laundy,  for  payment  by  Dyke,  his 
executors,  &c.,  of  the  rent  to  Beauchamp  and  Laundy,  their 
executors,  &c. ;  Dyke's  entry  into  possession  ;  the  death  of  Laundy 
afterwards,  leaving  Beauchamp  surviving ;  and  that.  Dyke  being  so 
possessed  of  the  term,  and  Beauchamp  so  possessed  of  the  rever- 
sion, to  wit  on  &c.,  by  indenture  between  Beauchamp  of  the  first 
part,  certain  other  persons  of  the  second,  third  and  fourth  parts 
respectively,  and  John  Thompson  (the  intestate)  of  the  fifth  part, 
Beauchamp  assigned  the  reversion  to  Thompson,  who  became 
possessed  thereof :  and  that  afterwards,  to  wit  on  30th  September, 
1842,  all  the  estate,  interest,  &c.  of  Dyke  in  the  premises  legally 
come  to  and  vested  in  defendant  by  assignment  thereof ;  whereupon 
the  defendant  entered  into  and  upon  the  demised  premises,  and 
became  possessed  thereof,  and  continued  so  possessed  till  25th 
December,  1847.  That,  after  Thompson  became  possessed  as 
aforesaid,  and  after  the  assignment  to  defendant  as  aforesaid,  and 
during  the  term,  to  wit  on  the  day  and  year  last  aforesaid,  a  large  &c., 
to  wit  388Z.  10«.,  of  the  rent,  for  5 J  years  of  the  term,  ending  (to 
wit)  on  the  day  and  year  last  aforesaid,  *became  and  was  due  to  [  '610  ] 
the  said  Barnard  Gregory  and  Margaret  his  wife  as  administratrix  : 
whereby  an  action  &c.  There  was  also  a  count  on  an  account  stated, 
on  which  nothing  turned. 

Plea  3.  To  1st  count :  That  Beauchamp  and  Laundy  were  not 
lawfully  possessed  of  the  said  premises  &c.,  in  manner  and  form  &c. 
Issue  thereon. 

Plea  4.  To  1st  count :  That  the  supposed  indenture,  in  the 
1st  count  mentioned,  is  not  the  deed  of  the  said  J.  V.  Dyke.  Issue 
thereon.     (There  were  other  issues,  not  now  material.) 

On  the  trial,  before  Coleridge,  J.,  at  Westminster,  during  the 
present  Term,  it  appeared  that  Laundy  had  died  before  the  execu- 
tion of  the  lease  of  1828.  It  was  contended  that  the  defendant  was 
therefore  entitled  to  a  verdict  on  the  3rd  and  4th  issues. 

On  the  application  of  counsel  for  the  plaintiffs,  the  learned  Judge 
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Gbkooby     amended,  by  striking  out  Lanndy's  name  from  the  record.     Verdict 
DinrF.        ^0^  plaintiffs,  on  the  issues  above  mentioned ;  leave  being  reserved 
to  move  to  enter  a  verdict  for  defendant. 

Lush  now  moved  accordingly  : 

The  learned  Judge  had  no  authority  to  make  the  amendment. 
The  power  of  amending  the  record  at  the  trial,  given  to  any  court 
of  record  or  Judge  at  Nisi  Prius  by  stat.  3  &  4  Will.  IV.  c.  42,  is 
confined,  by  sect.  23,  to  variances  between  proof  and  recital  of  any 
"  contract,  custom,  prescription,  name,  or  other  matter,  in  any 
particular  or  particulars  in  the  judgment  of  such  Court  or  Judge 
not  material  to  the  merits  of  the  case."  "  Other  matter "  must 
mean  only  matter  ejusdem  generis.  Here  there  is  an  amendment 
as  to  a  material  fact. 

[  *6ii  ]  (Eble,  J. :  Is  not  a  demise  *a  contract  ?) 

That  may  perhaps  suggest  an  answer  to  the  objection,  so  far  as 
respects  the  fourth  plea :  but  the  variance  insisted  upon  under  the 
third  plea  is  upon  the  statement  of  possession. 

(CoLBBiDOB,  J. :  Qayler  v.  Farrant  (i)  was  relied  upon  at  the 
trial  in  support  of  the  amendment.  The  words  used  in  sect.  23  of 
stat.  3  &  4  Will.  IV.  c.  42,  show  that  the  power  of  amendment 
under  that  statute  was  meant  to  have  a  wider  range  than  that 
under  stat.  9  Geo.  IV.  c.  15.) 

No  doubt,  by  stat.  3  &  4  Will.  IV.  c.  42,  the  power  of  amendment 
is  no  longer  confined  to  writings. 

(Erle,  J. :  The  power  of  amendment  was  considered  to  warrant 
the  subsequent  restriction  in  the  number  of  counts  (2).) 

In  Gayler  v.  Farrant  (1)  the  action  was  replevin ;  and  the  variance 
there  amended  was  a  variance  as  to  the  nature  of  the  holding  by 
the  tenant ;  that  was  clearly  within  the  statute,  as  being  a  variance 
touching  a  contract. 

Pattbson,  J. : 

The  amendment  seems  to  have  been  properly  made.  It  is 
conceded  that  the  variance  in  the  statement  of  the  demise  is  a 
variance  in  the  statement  of  a  contract,  and  is  therefore  within 
sect.  23  of  stat.  3  (&  4  Will.  IV.  c.  42.    But  the  interest  in  the 

(1)  4  Bing.  N.  0.  286.  First  General  Rulee  and  Regulations, 

(2)  In  Reg.  Gen.  Hil.  4  Will.  IV.      5 ;  5  B.  &  Ad.  ii. 
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party  demising  was  a  necessary  averment  in  the  declaration  ;  and      Gregory 
it  would  have  been  absurd  to  amend  the  variance  as  to  the  demise        duff. 
without  at  the  same  time  amending  the  variance  as  to  the  previous 
possession.     We  ought  to  make  this  amendment,  if  the  words  of 
the  statute  enable  us:  and  the  words,  "any"   ** matter"   "not 
material  to  *the  merits  of  the  case,"  are  quite  large  enough  to       [  *6i2  ] 
warrant  both  amendments. 

Erle  and  Coleridge,  JJ.  concurred. 

Ride  refused. 


In  the  Matter  of  JOHN  CKlWFOKD(l).  is^s- 

(13  Q.  B.  613—631 ;  S.  0.  18  L.  J.  Q.  B.  225 ;  13  Jur.  955.)  

r  fii  1 1 
SemblCf  that  a  writ  of  habeas  corpus  ad  subjiciendum  runs  to  the  Isle  of         »■        -• 

Man ;  at  any  rate  since  stat.  5  Qeo.  III.  c.  26,  by  which  the  island  is  vested 

unalienably  in  the  King  and  his  successors.    If  it  does  so  run,  it  is  on  the 

common  law  principle,  and  not  by  the  Habeas  Corpus  Act,  1679  (31  Car.  11. 

c.  2) ;  nor,  where  the  applicant  is  under  committal  for  contempt,  by  the 

Habeas  Corpus  Act,  1816  (56  Geo.  III.  c.  100). 

Assuming  that  it  runs : 

1 .  Where  the  Court  of  Chancery  (which  is  a  court  of  record)  of  the 
island  has  committed  a  party  for  contempt  in  publishing,  out  of  Court,  a 
newspaper,  considered  by  the  Court  to  be  defamatory  of  its  proceedings, 
the  Court  will  not  interfere  by  habeas  corpus, 

2.  Although,  by  the  Engli^  law,  a  commitment  for  contempt  in  pub- 
lishing libellous  matter  of  a  Court  is  in  the  nature  of  punishment,  and 
should  be  for  a  time  certain,  yet  when  the  Court  of  Chancery  of  the  Isle  of 
Man  had  committed,  as  above,  *'  until  further  order,"  and  it  appeared  by 
affidavit  that  this  was  consistent  with  the  practice  of  that  Court,  the  Court 
of  Queen's  Bench  refused  to  interfere  by  habeas  corpus, 

3.  Where  it  appears,  from  the  statement  of  the  party  committed,  and 
from  the  general  course  of  the  proceeding,  that  the  commitment  is  the  act 
of  the  Court  of  Chancery  of  the  island,  this  Court  will  not  interfere  by  habeas 
corpus  on  the  ground  that  the  written  warrant  of  commitment  does  not  pur- 
lK)Tt  in  terms  to  be  the  act  of  the  Court,  and  is  signed  only  by  a  person  who 
appears  by  affidavit  to  be  the  Lieutenant-Governor,  but  is  not  expressly 
stated,  in  the  warrant  or  affidavit,  to  be  a  constituent  part  of  the  Court. 

A  HABEAS  CORPUS  having  issued,  directed  to  the  keeper  of  her 
Majesty's  gaol  at  Castle  Bushen  in  the  Isle  of  Man,  and  his  deputy, 
commanding  him  to  have  the  body  of  John  Crawford  before  this 
Court  at  Westminster,  to  undergo  and  receive  &c.,  Peacock,  in  this 
Term,  obtained  a  rule  calling  upon  the  prosecutor  to  show  cause 
why  the  writ  should  not  be  quashed,  on  the  ground  that  the  same 
had  issued  improvidently.  The  following  facts  appeared  upon 
affidavit. 

(1)  Cited  in  Martin  v.  Mackonochie  Q.  B.  9  (affd.  in  H.  L.  6  App.  Cas. 
(1879)  4  Q.  B.  D.  697,  788,  49  L.  J.      424,  60  L.  J.  Q.  B.  611).— A.  0. 
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In  re  On  March  7th,  1849,  Pattbson,  J.  issued  a  summons,  calling 

C&A  WPORD 

upon  the  Honourable  Charles  Hope,  Lieutenant-Governor  of  the 
Isle  of  Man,  and  upon  the  keeper  of  the  gaol,  to  show  cause  at 
Chambers  on  the  21st  and  22nd  March,  why  the  writ  should  not 
issue.     The  summons  was  granted  on  the  affidavit  of  John  Crawford. 
He  deposed  that  he  attended  the  Chancery  Court  held  at  Castleton 
in  the  Isle  of  Man,  on  certain  days  in  January  last,  as  spectator 
and  auditor  of  a  cause  there  pending.     That  he  wrote  an  article 
[  ♦eu  ]       commenting  *on  the  proceedings,  which  was  inserted  as  a  leading 
article  in  the  Mona's  Herald  newspaper,  published  on  24th  January. 
That  at  a  Chancery  Court,  holden  at  Castle  Rushen  on  27th  January, 
it  was  ordered  that  Robert  Fargher,  the  printer  and  publisher  of 
the  newspaper,  should  attend  the  Court  on  1st  February,    "  to 
answer  for  unlawfully  and  contemptuously  printing  and  publishing" 
*^  the  said  article  tending  to  scandalize  and  defame  the  said  Court,'* 
according  to  the  terms  used  in  the  order,  "  as  from  a  copy  thereof, 
in  the  name  of  the  Honourable  Charles  Hope,  the  Lieutenant- 
Governor  of  the  said  island,  and  directed  to  the  Coroner  of  Middle 
Sheading,  appears."    That  no  Court  was  held  on  Ist  February, 
"in  consequence  of  the  indisposition  of  the  Lieutenant-Governor  ; 
but  the  Court  was  adjourned "  till  15th  February.     That  Fargher 
then  attended,  and  admitted  that  he  was  the  printer  and  publisher, 
and  expressed  his  regret  that,  in  consequence  of  bad  health,  he  had 
not  given  the  article  the  consideration  it  ought  to  have  received, 
and  that  it  should  have  given  offence  to  the  Court;  and  he  tendered 
an  apology  and  offered  to  publish  it  in  all  the  insular  newspapers. 
That  the  Court  did  not  accept  the  apology,  but  forthwith  committed 
Fargher  for  contempt  of  Court.     That  Crawford  then  stated  to  the 
Court  that  he  was  the  author,  and  was  willing  to  take  the  responsi- 
bility, provided  the  Court  relieved  Fargher,  but  that  he  would  not 
acknowledge  the  right  of  the  Court  to  act  in  the  vague,  informal 
and  summary  way  they  were  doing,  and  stated  grounds  of  objection, 
which  will  be  found,  with  others,  more  formally  detailed  in  a  later 
part  of  the  depositions. 
[  ^eiB  ]  **  That,  disregarding  the  objection,  and,  without  ordering  *the 

article  in  question  to  be  read,  or  pointing  out  the  alleged  illegal  or 
contemptuous  words  or  sentences,  or  stating  wherein  the  illegality 
or  contempt  consisted,  the  Court  forthwith  committed  the  deponent; 
and  he  and  Mr.  Fargher  were  immediately  removed  from  Court  in 
custody,  and  conducted  to  a  cell  in  Castle  Rushen,  and  there 
detained  "  &c.     "  That,  after  remaining  in  custody  for  three  hours, 
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the  deponent  and  Mr.  Fargher  requested  to  see  the  warrant  by  in  re 
which  they  were  detained ;  but  the  oflScers  and  gaoler  admitted  they  "*^^^^^- 
had  no  warrant."  That  Crawford  thereupon  addressed  a  letter  to 
the  Lieutenant-Governor,  which  was  set  out  on  aflBdavit,  stating 
that  the  parties  had  been  detained  three  hours,  and,  on  applying 
to  know  by  what  warrant  or  authority  they  were  so  detained,  were 
"  told,  there  is  no  other  than  the  verbal  order  of  committal "  of  the 
Lieutenant-Governor,  "  and  that  the  gaoler,  Mr.  Cayley,  on  having 
asked  an  explanation  of  this  from  his  Honour,  Deemster  Hey  wood, 
was  told  *he  was  just  to  keep'  the  parties  'in  custody:'"  the 
letter  then  remonstrated  against  the  detention  as  illegal,  even  if 
the  article  above  mentioned  was  a  libel ;  and  prayed  the  Lieutenant- 
Governor's  interference,  and  stated  the  intention  of  the  writer  to 
complain  of  the  proceedings.  The  afiSdavit  went  on  to  state  that, 
at  the  end  of  seven  hours,  the  gaoler  appeared  with  a  warrant  or 
written  order  of  committal  of  Fargher  and  Crawford;  and  that 
Crawford  still  continued  a  prisoner.     The  writing  was  as  follows : 

**  At  a  Chancery  Court  holden  at  Castle  Rushen,  by  adjournment, 
the  15th  February,  1849. 

"  Whereas  John  Crawford,  of  the  town  of  Douglas,  voluntarily 

appeared  before  this  Court,  and  avowed  himself  to  be  the  author  of 

an  article  *published  in  a  certain  newspaper  called  the  Monads       [  ♦616  ] 

Herald  and  Fargher' s  Isle  of  Man  Advertiser,  on  the  24th  January 

last,  headed  *  The  Chancery  Court,'  and  to  be  responsible  for  the 

publication  thereof :  And  whereas  the  writing  and  publishing  the 

said  article  is  a  contempt  of  this  Court :    It  is  therefore  hereby 

ordered  that  the  said  John  Crawford  be,  for  such  his  contempt, 

committed  a  prisoner  to  the  gaol  of  Castle  Bushen,  there  to  remain 

until  further  order. 

(Signed)         "  Charles  Hope." 

Crawford  then,  in  his  deposition,  submitted : 

1.  That  "  The  charge  of  writing  and  publishing  a  certain  article    • 
in  the  Monads  Herald,  of  any  date,  cannot  be  a  contempt  of  Court, 
inasmuch  as  the  deponent  did  not  thereby,  nor  could  not  by  so 
doing,  violate  any  known  rule  or  order  of  the  Court  of  Chancery  of 
the  Isle  of  Man. 

"  2.  That,  without  particularizing  the  alleged  contempt,  it  was 
not  a  charge  any  accused  party  could  meet :  it  was  "  "  general," 
**  vague  and  informal;"  and  "could  not  be  the  foundation  of  any 
legal  proceedings  or  warrant  any  penal  conclusion  whatever," 
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In  re        That,  there  was,  indeed,  "  no  formal  charge  brought  against  the 

*    deponent : "  and  that  "  such  summary  procedure  is  contrary  not 

only  to  the  laws  of  England  but  is  contrary  to  the  written  laws  of 

the  Isle  of  Man ;  and  there  is  no  '  breast  law '  or  '  practice  '  which 

can  sanction  it." 

"8.  The  Court  was  not  sitting  at  the  time  of  the  publication. 
The  publication  took  place  in  Douglas,  ten  miles  distant  from  the 
seat  of  Government.  The  offence,  if  offence  at  all,  comes  under 
the  head  of  libel  more  properly  than  what  is  technically  termed 
contempt  of  Court,  and  behoved  to  bl3  charged,  agreed,  discussed 
and  decided,  not  in  a  summary,  but  in  a  formal,  legal,  and 
constitutional  manner. 

''  4.  That  the  article  alleged  to  be  illegal  and  contemptuoas  in 
the  order  or  rule  of  Court  against  B.  Fargher  was  not  once  read,  or 
the  heads,  or  sentences  or  words,  said  to  have  a  tendency  to 
scandalize  and  defame  the  Court,  were  not  pointed  out  or  adduced 
so  as  to  enable  the  deponent  to  admit  or  deny,  or  offer  any  plea  or 
defence  whatever ;  and  he  was  literally  compelled,  by  the  necessity 
of  the  case,  to  decline  to  plead. 

''5.  That  imprisonment  for  an  indefinite  period,  for  a  publication 
under  the  circumstances  stated,  is  illegal  and  unconstitutional. 

*'  6.  (Without  entering  on  the  merits  of  the  article),  that  deponent 
wrote  it  with  no  intention  to  scandalize  or  defame  the  Court,  but 
with  the  sincerest  desire  to  uphold  the  law,"  &c. 

The  affidavit  further  stated  that  Fargher  had  subsequently,  on 
his  petition,  been  discharged  upon  finding  bail  for  good  behaviour. 
[  617  ]  By  affidavits  filed  on  the  present  motion  it  appeared  that,  on  the 

service  of  this  rule,  a  doubt  was  felt,  on  the  part  of  the  authorities 
of  the  Isle  of  Man,  whether  the  writ  ran  to  the  island.  That,  in 
consequence,  communications  were  addressed  to  the  Secretary  for 
the  Home  Department ;  but  that,  from  the  state  of  communication 
by  post  between  the  Isle  of  Man  and  England,  it  became  impossible 
to  show  cause,  as  required  by  the  summons ;  and  that  the  writ  was 
issued  accordingly,  dated  24th  March,  and  returnable  on  the  first 
day  of  this  Term. 

William  Watson  Christian,  clerk  of  the  council  in  the  Isle  of 
Man,  and  an  advocate,  solicitor  and  attorney  therein,  deposed  that 
he  had  made  himself  acquainted  with  the  common  law  of  the 
island.  ''  That  the  Court  of  Chancery  of  the  Isle  of  Man  is  a  court 
pf  record,  having  jurisdiction  throughout  the  island.     And  this 
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deponent  understands  and  believes  that,  by  the  common  law  of  the  in  ro 
island,  the  said  Court  has  power  to  punish  parties  for  contempt  of 
its  authority,  and  for  contemptuous  behaviour  towards  it.  That 
the  usual  mode  of  proceeding  in  such  cases  is  to  make  a  rule  or 
judgment  declaring  the  party  to  be  in  contempt,  and  awarding  such 
punishment  as  the  Court  may  deem  proper,  which  rule  or  judg- 
ment is  entered  in  a  book  in  the  Bolls  Office  of  the  said  island, 
called  the  Chancery  Book.  That  no  warrant  is  gi*anted  by  the 
Court  for  the  apprehension  or  imprisonment  of  the  party ;  but,  if 
the  party  is  not  present,  and  ordered  by  the  Court,  when  pro- 
nouncing sentence,  to  be  taken  into  the  custody  of  the  officer  of  the 
Court,  or  of  the  gaoler  of  Castle  Rushen,  a  copy  of  the  rule  or 
judgment  is  made  out  and  certified  by  the  Clerk  of  the  Bolls,  which 
is  a  sufficient  *authority  to  the  proper  officer  to  apprehend  and  [*6i8] 
imprison  the  party.  That,  by  the  common  law  of  the  said  island, 
parties  in  contempt  of  any  of  the  Courts  are  committed  to  the  gaol 
of  Castle  Bushen ;  and  no  period  is  in  general  fixed  for  their 
release ;  but  they  obtain  such  release  upon  applying  to  the  Court 
and  showing  that  they  have  complied  with  the  judgment  of  which 
they  have  acted  in  contempt,  and  paying  the  fine  imposed  upon 
them ;  or,  in  cases  of  contemptuous  behaviour  to  the  Court,  upon 
their  paying  the  fine  imposed ;  or  upon  making  such  apology,  or 
complying  with  such  terms,  as  the  Court  may  deem  satisfactory. 

Archbold  now  showed  cause  : 

The  first  objection  made  to  the  issuing  of  this  writ  is  that  it  does 
not  run  from  the  Courts  of  Westminster  to  the  Isle  of  Man.  The 
Isle  of  Man  is  not  mentioned  in  stat.  31  Car.  II.  c.  2,  s.  11 :  but  in 
stat.  56  Geo.  III.  c.  100,  s.  1,  it  is  mentioned.  It  will,  however,  be 
answered  that  the  latter  statute  is  inapplicable,  because  the  prisoner 
is  confined  **  for  some  criminal  or  supposed  criminal  matter.'*  But 
at  common  law  the  writ  runs  ''into  all  parts  of  the  King's 
dominions:"  3  Blackst.  Com.  131.  When  Calais  belonged  to 
•  England,  the  writ  ran  thither:  14  Vin.  Abr.  217,  tit.  Habeas 
Corpus  (E.  2),  pi.  3,  citing  Anonymous  (i)  case  in  Ventris  and 
Bourn* 8  case  (2),  per  Montague,  Ch.  J. ;  4  Bac.  Abr.  118  (7th  ed.)  tit. 
Habeas  Corpus  (B)  2.  The  present  mode  of  discussing  the  question 
is  inconvenient :  the  party  should  be  brought  up,  and  the  validity  of 
the  commitment  debated  in  his  presence :  Ex  imrte  Martins  (8). 

(1)1  Vent  357.  (3)  9  Dowl.  P.  C.  194. 

(2)  Cro.  Jac.  643. 
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In  re  (Erle,  J. :  The  practice  adopted  *her6  is  convenient,  and  has 

T^i9 1      ^^^^^  ^^^  adopted. 

Patteson,  J. :  I  offered  to  hear  cause  shown  against  the  writ  at 
chambers.  That  was  not  done.  I  then  directed  that  this  rule 
should  be  applied  for.  The  Court  then  ordered  that  Peacock 
should  be  heard  in  support  of  his  rule,  as  if  he  were  showing  cause 
against  the  writ  issuing.) 

Peacock,  in  support  of  the  rule : 

First,  as  to  the  question,  whether  the  writ  will  run  to  the  Isle  of 
Man.  In  Cai-us  Wilson's  case  (i)  it  was  admitted  that  the  writ  runs 
to  Jersey :  the  only  question  as  to  the  jurisdiction  was  whether, 
under  stat.  1  &  2  Vict.  c.  45,  s.  1  (2),  a  Baron  of  the  Exchequer 
could  issue  a  writ  returnable  into  this  Court.  Patteson,  J. 
there  (3)  intimated  that  the  writ  would  not  issue  under  either  stat. 
81  Car.  II.  c.  2,  or  stat.  56  Geo.  III.  c.  100;  but  that  it  would 
issue  at  common  law.  There,  as  here,  the  imprisonment  was  for  an 
alleged  contempt  of  Court.  The  true  principle  is  that  a  prerogative 
writ,  which  this  is,  runs  into  every  part  of  the  realm  of  England 
by  common  law.  But  the  Isle  of  Man  is  not  part  of  the  realm. 
The  history  of  its  connection  with  the  Crown  of  England  is  given 
in  1  Blackst.  Com.  106.  It  was  a  sort  of  feudatory  kingdom,  held 
of  different  Kings,  but  finally  of  the  King  of  England,  till  the 
statutes  12  Geo.  I.  c.  28  (s.  25)  (4)  and  5  Geo.  III.  cc.  26,  89,  the 
effect  of  which  was  to  vest  the  island  unalienably  in  the  Crown, 
leaving  the  landed  property,  manorial  rights,  &c.,  in  the  feudatory. 
In  Bishop  of  Sodor  and  Man  v.  Eaii  of  Derby  (5)  it  was  held  that 
the  island  was  not  part  of  the  realm,  though  part  of  the  King's 
[  •620  ]  *dominion8.  The  Bishopric  was  excepted  from  the  operation  of 
stat.  5  Geo.  III.  c.  26,  by  sect.  4 :  and  this  was  not  altered  by  stat. 
45  Geo.  III.  c.  123  (e).  The  transfer  was  a  statutory  purchase  of 
the  sovereign  rights  in  the  island,  but  did  not  incorporate  it  with 
the  realm.  The  language  of  Lord  Coke,  4  Inst.  c.  69,  p.  283,  as 
to  the  island  before  the  statute  of  5  Geo.  III.  supports  this  view ; 
and  so  does  Com.  Dig.  Navigation  (F  2). 

(1)  68  E.  B.  626  (7  Q.  B.  984).  (5)  2  Ves.  Sen.  337,  351  (a.d.  1751). 

(2)  Repealed  by  S.  L.  E.  Act  (No.  2),  (6)  See    note  (1)    to  2   Stephens's 
1 88 . — ^A.  C.  Statutes  relating  to  the  Ecclesiastical 

(3)  68    R.    E.   645   (7  Q.  B.   1009,  Ac.   Institutions  &c.,  p.  1830.    Also, 
1010).  1  Stephens's  Practical  Treatise  of  the 

(4)  EepealedbyS.L.E.  Act,  1867. —  Laws  relating  to  the  Clergy,  p.  40, 
A,  C.  note  (3) ;  and  stat.  6  Geo.  IV.  c.  34. 
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Next :  supposing  that  the  writ  will  run,  there  was  no  ground  for  in  re 
granting  it  in  this  case.  The  facts  which  already  appear  on 
aflSdavit  show  matter  for  a  return  which  would  be  an  answer.  The 
case  is  not  distinguished  from  Cams  Wilson's  case  (i).  The  Court 
of  the  island  has  committed  for  contempt :  and,  as  it  clearly  has 
power  to  do  so,  this  Court  will  not  inquire  into  the  fact  of  the  con- 
tempt, or  the  propriety  of  the  judgment  of  the  Court  of  the  island. 
It  may  be  objected  that  the  commitment  does  not  sufficiently 
appear  to  be  the  act  of  the  Court.  But  it  is  headed  "At  a 
Chancery  Court;"  and  the  language  is  "it  is  therefore  hereby 
ordered." 

(Pattbson,  J. :  That  might  all  be  done  by  a  clerk  of  the  Court.) 

The  affidavit  states  that  the  Court  committed  Mr.  Crawford ;  and 
also  that  Charles  Hope,  who  signs  the  commitment,  is  the  Lieu- 
tenant-Governor of  the  island ;  and  it  appears,  by  plain  inference, 
that  the  Governor,  or,  in  his  absence,  the  Lieutenant-Governor,  is 
the  head  of  the  Court.  This  is  expressly  stated  in  Johnson's  View 
of  the  Jurisprudence  of  the  Isle  of  Man,  p.  55.  But,  further,  the 
signature  may  be  neglected :  the  instrument  *  would  be  sufficient  [  *^^^  3 
without  it :  and  Mr.  Crawford^s  own  affidavit  stales  that  he  was 
committed  by  the  Court.  The  objections  specified  are  of  another 
kind ;  and  are,  in  substance :  First,  that  the  party  imprisoned  has 
not  violated  any  of  the  rules  of  the  Court.  But  it  is  manifest  that 
an  article  in  a  newspaper  may  interfere  with  the  course  of  justice  ; 
and,  if  likely  to  do  so,  is  a  fit  subject  for  the  interference  of  the 
Court :  Anonymous  (2)  case  in  Atkyns,  and  Rakes' s  case  (3),  cited  in 
the  judgment  there.  Any  court  of  record  may  commit  in  such  a 
case.  Secondly,  that  the  contempt  is  not  particularly  set  forth. 
It  does,  however,  sufficiently  appear  that  the  Court  considered  the 
publication,  taken  as  a  whole,  to  be  libellous :  they  therefore 
possessed  the  power  of  committing  ;  and  their  judgment  is  not  the 
subject  of  appeal.  The  prisoner  complains  that  the  charge  is  not 
sufficiently  definite  to  enable  him  to  plead :  but,  if  he  could  plead, 
the  matter  which  he  would  have  to  answer  would  not  be  more 
definite.  The  general  power  of  the  Court  to  commit  for  contempt 
is  alleged  in  the  affidavits ;  and  the  exercise  of  this  power  in  the 
case  of  a  contemptuous  publication  is  not  contrary  to  the  general 
rules  of  justice,  as  was  assumed  in  Van  Sandau  v.  Turner  (4)  in  this 

(1)  6S  E.  R.  626  (7  Q.  B.  984).  (3)  2  Atk.  472. 

(2)  2  Atk.  469.  (4)  6  Q.  B.  773. 
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In  re  Court,  and  was  directly  decided  in  £x  pat-fe  J^n  Sandau  (i)  in  the 
Court  of  Chancery.  Thirdly,  that,  as  this  commitment  is  ''  until 
further  order,"  the  party  might  be  imprisoned  for  an  indefinite 
time.  In  Cams  Wihon'g  case  (2)  the  commitment  was  not  for  a 
definite  time. 

(Patteson,   J. :    The  party  was  ordered  to  pay  a  fine  and  ask 
[  •«22  ]      pardon,   and  was  committed  until  he  should  have  *obeyed :   he 
might  put  an  end  to  the  confinement  whenever  he  pleased :  here 
the  imprisonment  is  to  last  till  the  Court  does  something.) 

It  is  a  question  of  the  practice  of  the  particular  Court,  with  which 
this  Court  will  not  interfere :  Brenan's  case  (3),  In  the  Matter  of 
Clarke  (4),  Case  of  The  Sherif  of  Middlesex  (5),  Gosset  v.  Howard  (6), 
Hex  V.  Clement  (7). 

(Patteson,  J. :  If  this  had  been  a  commitment  by  a  magistrate, 
it  would  be  bad,  according  to  Rex  v.  James  (8),  because,  as  it  la  for 
a  contempt,  it  is  in  the  nature  of  punishment,  and  must  be  for  a 
time  certain.) 

A  Court  is  not  subject  to  the  same  rules  as  a  single  magistrate : 
Gosset  V.  Howard  (6).  The  proceedings  of  the  Court  of  the  island 
could  not  be  brought  up  by  certiorari.  In  Van  Sandau  v.  Twiner  (9) 
the  commitment  was  until  further  order,  but  not  held  bad  on  that 
account.  Suppose  a  witness  committed  for  not  answering;  that 
would  not  be  for  a  definite  time :  and,  if  he  afterwards  did  answer, 
that  would  not  purge  the  contempt. 

(Coleridge,  J. :  If  he  were  imprisoned  afterwards,  must  not  that 
imprisonment  be  for  a  definite  time  ?) 

It  is  not  quite  correct  to  call  that  a  punishment  which  is  an  act 
done  to  preserve  the  authority  of  the  Court. 

(Coleridge,  J. :  Could  the  commitment  be  pleaded  in  bar  to  an 
indictment?) 

No.     Fourthly,  it  is  objected  that  Mr.  Crawford  had  no  evil  intent. 

(1)  1  Ph.  445,  605.  Q.  B.  in  Ihrward   v.  Gos^t,  74  R  B, 

(2)  68  E.  R.  626  (7  Q.  B.  984).  327  (10  Q.  B.  359). 

(3)  74  R.  R.  409  (10  Q.  B.  492).       (7)  23  R.  R.  260  (4  B.  &  Aid.  21^, 

(4)  57  R.  R.  741  (2  Q.  B.  619).  231). 

(5)  52  R.  R.  337  (11  Ad.  &  El.  273).    (8)  24  R.  R.  611  (5  B.  &  Aid.  894). 

(6)  74  R.  R.  363  (10  Q.  B.  411),  in    (9)  6  Q.  B.  775. 
Ex.  Ch.  reversing  the  judgment  of 
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But  that,  upon  the  authorities  already  cited,  was  clearly  a  question         (n  re 
for  the  Court  of  the  island.     Lastly,  it  is  urged  that  the  party  has 
here  no  appeal,  unless  this  Court  enforce  the  writ :  *l)ut  that  is       [  *623  ] 
not  a  consideration  upon  which  the  Court  can  act. 

ArchboUl,  contra  : 

As  to  the  time  of  the  imprisonment.  The  distinction  between 
the  act  of  a  magistrate  and  the  act  of  a  Court  like  that  of  the  Isle 
of  Man  cannot  be  supported.  No  inference  can  be  drawn  from 
commitments  for  non-payment  of  money ;  such  a  commitment  is 
in  the  nature  of  process,  and  is  like  a  ca.  sa. ;  however  the 
instrument  be  worded,  the  prisoner  is  discharged  as  a  matter  of 
course  on  payment  of  the  money.  In  other  cases,  the  party 
committed  may  call  on  the  opposite  party  to  exhibit  interrogatories. 

(Erle,  J. :  Do  you  say  that  a  party  committed  for  contempt 
must  be  committed  for  a  time  certain,  and  then  be  brought  up  ?) 

If  the  contempt  be  in  the  face  of  the  Court,  he  may  be  committed 

at  once,  and  finally,  for  a  time  certain.     In  Cams  Wilson's  case  (i) 

the  contempt  was  in  the  face  of  the  Court :  and,  even  there,  the 

commitment  was,   in  effect,  only  till  the  fine  was  paid  and   an 

apology  made.     In  Van  Sandau  v.  Turner  {2),  also,  the  contempt 

was  committed  in  the  face  of  the  Court.     Rex  v.  Clement  (3)  was 

the  case  of  a  fine.       In  Brenan's  case  (4)  there  was   a   perfect 

judgment,  which  appeared,  by  affidavit,  to  be  in  conformity  with 

the  law  of  Jersey :  this  Court,  not  having  the  power  to  entertain 

a  writ  of  error  from  Jersey,  could  not  interfere.     But,  generally, 

no  Court  has  power  to  imprison,  in  the  first  instance,  for  a  contempt 

committed  out  of  Court;   this  principle  may  be  collected  from 

Rex  V.   Pocockib),  Rex   v.  Revel  {i^),  *and  Reg.  v.    Wrightson{7).       [•624] 

Dr.  Middleton's  case,  in  Rex  v.  Wiatt  (s),  may  be  cited  as  raising 

a  contrary  inference :  but  the  proceeding  there  may  be  questioned. 

The  distinction  is  important,  because,  though   Courts   may  take 

cognizance  of  what  passes  before  them,  it  is  an  usurpation  upon 

the  province  of  a  jury  to  determine  a  matter  of  fact  which  the 

Court  does  not  witness.    At  any  rate,  it  appears  from  the  Statute 

(1)  68  E.  E.  626  (7  Q.  B.  984).  (4)  74  E.  E.  409  (10  Q.  B.  492). 

(2)  6  Q.  B.  773.  (5)  2  Str.  1157. 

(3)  23  E.  E.  260  (4  B.  &  Aid.  218).  (6)  1  Str.  420. 
See  III  the  Mutter  of  W\  J,  Clement,  (7)  2  Salk.  698. 
23  E.  E.  260  (4  B.  &  Aid.  218).  25  E.  E.  (8)  8  Mod.  123. 
710(11  Price,  68). 
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In  re  of  the  Isle  of  Man,  a.d.  1786  (i),  that,  in  that  island,  the  contempt 
Crawford.  ^^  ^hich  the  Court  acts  must  be  m  the  face  of  the  Court.  It  is 
true  that  these  statutes  are  not  shown  by  affidavit :  but  there  is  no 
affidavit  negativing  the  existence  of  the  statutes,  or  alleging  that  they 
[  ♦626  ]  contain  nothing  applicable.  As  to  the  general  jurisdiction,  the  *writ 
will  run  where  the  Crown  has  authority,  that  is  to  say,  where  the 
inhabitants  are  subjects  of  the  Crown.  It  is  unimportant  whether 
the  island  be  part  of  the  dominions  or  part  of  the  realm  :  but,  as  it  is 
inalienably  attached  to  the  Crown,  it  appears  to  be  part  of  the  realm. 

Pattbson,  J. : 

As  at  present  advised,  I  am  inclined  to  think  that  a  writ  of 
habeas  corpus  ad  subjiciendum  will  run  into  the  Isle  of  Man,  since 
Btat.  5  Geo.  III.  c.  26,  whatever  might  have  been  the  law  before 
that  Act.  The  passage  cited  from  Com.  Dig.  Navigation  (F  2) 
refers  to  the  state  of  things  prior  to  the  statute.  In  Bishop  of 
Sodor  and  Man  v.  Earl  of  Derby  (2)  it  was  said  that,  although  at 
the  time,  namely  1751,  the  Isle  of  Man  was  not  part  of  the  realm, 
it  was  part  of  the  King's  dominions,  being  a  feudatory  of  the  King, 
and  held  by  liege  homage.  It  had  been  granted  by  James  I.  to 
the  Earl  of  Derby,  yet  not  as  independent  of  the  King,  for  the  King 
was  in  some  way  the  superior  lord  ;  and  it  was  therefore  considered 
that  the  question  which  had  arisen  there,  between  the  Duke  of 

(1)  The  Ancient  Ordinances  and  according  as  the  nature  of  the  oifence 
Statutes  of  the  Isle  of  Man.  Edited  shall  demerit.**  Pp.  23d,  236.  A  sub- 
by  Mills.    Douglas,  1821.  sequent  clause  enacts  that  *'duriDg 

The  statute  of  1736  (10  Geo.  11.)  the  time"  the  Keys  of  the  island ''are 
enacts,  among  other  things:  ''That  hearing  causes  none  shall  presume  to 
no  Court,  Judge,  or  magistrate  within  insult  or  abuse  them,  on  pain  of  being 
this  isle  whatsoever  shall  haye  power  confined  by  order  from  the  Qovemor, 
or  authority  for  the  future  to  impose  upon  application  by  them  made  for 
or  inflict  any  fines  or  punishments  that  purpose,  till  the  offender"  give 
upon  any  person  or  persons  within  the  bail  &c. ;  and  that  he  be  then  fined  &c. 
said  isle,  for  or  on  accotmt  of  any  P.  244.  A  later  clause  prohibits  the 
criminal  cause  whatsoever,  imtil  he,  Spiritual  Courts  of  the  island  from 
she,  or  they  be  first  convicted  by  the  imprisoning  on  contempt  for  non- 
verdict  or  presentment  of  four,  six,  or  appearance  to  process,  but  enacts  that, 
more  men,  as  the  case  shall  require,  on  application  to  the  Governor,  and 
upon  some  statute  law  in  force  in  the  certificate  of  the  contempt,  '*  a  soldier 
said  island."  ''Provided"  "that  shall  be  granted  to  take  such  con- 
courts  of  justice  and  magistrates  temner  before  the  said  Court,"  &c, 
doing  the  duty  of  their  offices  shall  "on  a  day  appointed,  and  to  have  a 
have  and  continue  the  power  of  com-  reasonable  fine  set  upon  them  for  the 
mitting  and  fineing  any  person  or  contempt,  as  accustomed  in  such  cases 
persons  for  contemptuous  behaviour,  in  the  temporal  Court.**  P.  246. 
insulting  or  abusing  them,  or  any  of  (2)  2  Ves.  Sen.  337,  351. 
them,  in  the  execution  of  their  duty, 
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Athol  and  the  Earl  of  Derby,  might  be  discussed  in  the  English  in  re 
Court  of  Chancery,  if  no  other  jurisdiction  were  affirmatively 
shown.  Then  stat.  5  Geo.  III.  c.  26,  transfers  the  island  to  the 
King,  his  heirs  and  successors,  unalienably :  so  that  the  King 
would  hold  it,  not  in  his  individual  right,  but  in  right  of  the 
Crown.  Therefore  I  cannot  help  thinking  that,  at  least  since  this 
statute,  the  island  forms  a  part  of  the  dominions  of  the  Crown,  so 
that  a  writ  of  habeas  corpus  ad  subjiciendum  would  run  to  it  at 
common  law.  I  do  not  say  that  it  would  *do  so  under  stat.  [  *626  ] 
31  Car.  II.  c.  2 ;  for  the  island  is  not  named  in  sect.  11 ;  nor,  though 
the  island  is  named  in  stat.  56  Geo.  III.  c.  100,  s.  1,  is  that  statute 
applicable  to  a  case  like  the  present. 

Then,  assuming  that  the  writ  will  now  run  to  the  Isle  of  Man, 
is  this  a  case  in  which  the  Court  is  bound  to  issue  it  ?  The  form 
in  which  this  question  arises  is  not  material :  I  take  the  case  as  if 
cause  had  now  been  shown  against  our  issuing  the  writ. 

The  first  objection  urged  to  the  commitment  is,  that  it  does  not, 
on  the  face  of  it,  appear  to  have  been  made  by  the  Court  of 
Chancery  of  the  Isle  of  Man,  inasmuch  as  it  is  signed  only  by  the 
Lieutenant-Governor  of  the  island,  and  it  does  not  appear  that  he 
is  the  Judge  of  that  Court.  I  think,  however,  that  we  have  before 
us  materials  from  which,  when  I  was  applied  to  at  chambers,  I 
might  have  collected  that  the  commitment  was  the  act  of  the 
Court:  though  certainly  I  did  not  do  so,  perhaps  from  want  of 
sufficient  attention.  It  does  appear  that  proceedings  had  taken 
place  in  that  Court :  then  that  a  libel  had  been  published  reflecting 
intemperately  on  those  proceedings ;  that  an  order  had  been  made 
on  the  publisher,  to  come  before  the  Court ;  and  that  the  holding 
of  the  Court  had  been  postponed  in  consequence  of  the  illness  of 
the  Lieutenant-Governor.  From  this  I  might  have  collected  that 
he  was  a  constituent  part  of  the  Court.  The  newspaper  editor 
comes  into  Court,  and  makes  an  apology;  but  he  is  committed. 
Then  Mr.  Crawford  comes  before  the  Court,  and  says  that  he  is  the 
author  of  the  publication,  and  desires  that  he  may  be  dealt  with, 
instead  of  the  editor.  The  Court,  however,  say  to  him,  without 
letting  off  the  publisher,  that  *he  is  in  contempt ;  and  he  is  [  *627  ] 
committed  also.  Certainly  that  appears  to  be  the  act  of  the  Court ; 
for  he  is  not  suffered  to  go  at  large  at  all.  He  remains  in  prison 
for  three  hours ;  and  then  he  sends  a  letter  of  remonstrance  to  the 
Lieutenant-Governor,  saying  that  he  has  been  committed  by  the 
authority  ''of  the  verbal  order  of  committal  of  your  Excellency." 
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In  re  From  this  I  might  have  collected  that  the  Lieutenant-Governor  is 
Crawford,  ^j^^  Court.  Then  a  written  warrant  is  made  out.  That  does  not 
purport  expressly  to  be  made  by  the  Court.  But  all  takes  place  on 
the  same  day  :  the  avowal  of  the  authorship,  the  act  of  the  Court, 
and  the  written  warrant,  which  states  that  '^  it  is  therefore  hereby 
ordered  that  the  said  John  Crawford  be,  for  such  his  contempt, 
committed  a  prisoner  "  &c.,  "there  to  remain  until  further  order." 
It  does  not  indeed  appear  whether  the  original  verbal  commitment 
was  ''  till  further  order,"  or  how  it  was  framed.  Still,  taking  these 
facts  as  they  appear  before  us,  I  think  that,  if  I  had  been  more 
attentive,  I  should  have  perceived  that  this  is  a  commitment,  by 
the  Court  of  Chancery  of  the  Isle  of  Man,  of  the  avowed  author  of 
what  the  Court  adjudge  to  be  a  contemptuous  libel. 

It  is  then  objected  that  the  Court  could  have  no  general  power  of 
commitment  for  a  libel  published  out  of  Court  some  time  before. 
This  point  has  not  been  expressly  decided  upon.     In  Van  Sandan's 
case  (i)  the  libel  appears  to  have  been  published  both  in  Court  and 
[  •628  ]      out  of  it.     In  Hex  v.  Almon  (2)  there  was  a  very  *leamed  judg- 
ment by  Chief  Justice  Wilmot,   which  he  intended  to  deliver, 
though  it  was  not  delivered  in  fact,  the  case  having  been  dropped. 
He  satisfactorily  shows  that  a  court  of  record  has  power  to  punish, 
by  commitment  for  contempt,  a  libel  published  while  the  Court  is 
not  sitting.     There  must  be  a  choice  as  to  the  mode  of  proceeding ; 
for  he  says  that  the  punishment  may  be  by  indictment  or  by  com- 
mittal  for  contempt  :    he  treats  it  throughout   as  a  matter  of 
election.     That  may  bo  an  answer  to  the  diflSculty  suggested  by 
my  brother  Coleridge   to  Mi\  Peacock :   we  need   not,  however, 
determine  as  to  this :  it  is  enough  for  us  to  see  that  the  Court  has 
the  power :  and  that  is  clear  law.     If   that  be  so,  the  question 
whether  the  particular  publication  be  libellous  or  contemptuous  is 
clearly,  as  has  been  said  in  many  instances,  a  question  for  the 
Court  which  commits.     We  have  not  to  inquire  into  this  matter, 
which  has  been  adjudicated  upon  by  a  court  of  competent  juris- 
diction.    But  it  is  said  that  this  should  go  to  a  jury.     The  fact  of 
authorship  is  admitted  by  Mr.  Crawford,  who  comes  forward  to  avow 
it,  openly  and  very  properly.     The  construction  of  the  publication 
was  for  the  Court.    We  therefore  cannot  interfere,  unless  there 
has  been  some  error  in  the  manner  and  form  of  the  proceeding. 

(I)   Van  SaiidauY.  Turner^  6  Q.  B.  (2)  Notes  and   Opinions    by   Chief 

773;  K.rjHirie  ran  Samlau,  1  Ph.  445,      Justice  Wilniot,  243,  252—271.     See 
G05.  19  How.  St.  Tr.  1082,  w. 
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There  is  no  material  question  as  to  the  form  of  the  warrant  till        in  re 

O  It  A  WK<  lur) 

we  come  to  the  end.  It  there  appears  that  the  party  is  committed 
"  until  further  order."  Now  I  cannot  help  thinking  that  this  is  in 
the  nature  of  punishment,  the  ofifence  being  visited  in  this  way  by 
the  Court;  and  that  it  is  not  like  a  committal  of  a  party  till  he 
answer,  which  is  rather  in  the  nature  of  process.  Then,  being  a 
punishment,  it  ought  to  be  as  *  certain  as  a  sentence.  That  was  [  *629  ] 
held  in  Rex  v.  James  (i),  where  magistrates  committed  a  party, 
for  contempt  of  them  in  the  execution  of  their  office,  till  ''  dis- 
charged by  due  course  of  law,"  there  being  no  course  of  law  for 
discharging  him :  and  this  Court  said  that  the  commitment  should 
have  been  for  a  time  certain.  Mr.  Peacock  argues  that  this  rule 
does  not  apply  to  superior  Courts ;  and  he  distinguishes  the  present 
case  from  cases  where,  as  in  the  instance  of  magistrates,  the  pro- 
ceedings might  be  brought  up  by  certiorari.  1  do  not  know  how 
far  that  distinction  is  good  :  but  I  think  that  no  English  Court,  if 
their  attention  were  called  to  the  point,  would  commit  by  way  of 
punishment,  except  for  a  time  certain.  The  point  was  not  dis- 
cussed, either  in  this  Court  or  in  Chancery,  in  Van  Sandau's  case  (2), 
where  the  commitment  was  not  for  a  time  certain.  But  then, 
if  I  understand  the  affidavits  correctly,  this  is  the  ordinary  form  in 
which  commitments  take  place  in  the  Isle  of  Man :  and  we  know 
that  the  law  of  the  Isle  of  Man  is  not  the  law  of  England,  but 
differs  from  it  in  some  respects.  We  must  leave  this  to  the  local 
law,  as  we  did  in  Carus  Wilson's  case  (3)  and  Brenans  case  (4) :  we 
cannot  disturb  what  has  been  done  in  conformity  with  the  law  of 
the  island :  we  are  not  a  Court  of  appeal.  Before  this  writ  goes, 
we  must  see  that  the  commitment  is  bad :  and  I  cannot  come  to 
the  conclusion  that  it  is  contrary  to  the  law  of  the  place.  The  rule 
must,  therefore,  be  absolute. 

Erlb,  J. :  [  030  ] 

As  at  present  advised,  I  agree  that  the  writ  would  run  to  the 
Isle  of  Man.  I  would  merely,  in  addition  to  what  has  been  said, 
refer  to  the  language  of  Lord  Mansfield  in  Rex  v.  Coide  (s).  "  To 
foreign  dominions,  which  belong  to  a  Prince  who  succeeds  to  the 
Throne  of  England,  this  Court  has  no  power  to  send  any  writ  of 
any  kind.    We  cannot  send  a  habeas  corpus  to  Scotland,  or  to  the 

(1)  24  11. 11.  611  (5  13.  &  Aid.  894).  (3)  68  R.  R.  626  (7  Q.  B.  98  i). 

(2)  Van  Saudau  v.  Turner,  6  Q.  B.  (4)  74  R.  R.  409  (10  Q.  B.  492). 
773;  Kxjxjrte  Van  S<tndati,  1  Ph.  445,  (5)  2  Burr.  834,  806  (A.D.  1759). 
605. 
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In  re  Electorate  :  but  to  Ireland,  the  Isle  of  Man,  the  plantations,  and, 
RAWKOBD,  ^^g  since  the  loss  of  the  Duchy  of  Normandy,  they  have  been  con- 
sidered as  annexed  to  the  Crown,  in  some  respects,)  to  Guernsey 
and  Jersey,  we  may ;  and  formerly,  it  lay  to  Calais ;  which  was  a 
conquest,  and  yielded  to  the  Crown  of  England  by  the  Treaty  of 
Bretigny."  He  seems,  therefore,  to  have  had  no  doubt  on  the 
subject. 

Taking  this,  then,  as  an  ordinary  case  of  an  application  for  a 
habeas  coiyiis,  we  are  to  see  whether  there  has  been  a  lawful  order 
of  a  competent  tribunal.  We  have  nothing  to  do  with  questions 
as  to  the  propriety  of  the  law  of  the  Isle  of  Man,  or  as  to  the 
propriety  of  the  application  of  it  by  the  Court  there.  It  is  clear, 
on  these  affidavits,  that  the  committal  is  by  the  Court  of  Chancery 
of  the  Isle  of  Man,  and  that  the  Court  is  competent  to  commit  for 
a  contempt. 

Then  is  there  here  a  lawful  ground  for  committal  ?  The  power  of 
Courts  to  commit  for  contempt,  in  this  country,  has  been  discassed: 
and  it  has  been  established,  on  good  reason,  that  a  tribunal  has 
power  to  protect  itself  by  committing  for  a  contempt  relating  to 
the  exercise  of  its  powers.  The  commitment  here  was  for  a 
[  'Gsi  ]  contempt  in  publishing,  while  the  Court  was  not  *  sitting,  and 
perhaps  at  some  distance  of  time  and  place,  a  libel  on  the  pro- 
ceedings of  the  Court.  In  the  elaborate  judgment  to  which  my 
brother  Patteson  has  referred,  it  is  shown  that  such  a  publication 
may  have  a  strong  and  immediate  tendency  to  paralyze  the 
proceedings  of  the  Court.  Such  cases  may  easily  be  conceived : 
the  propriety  of  the  decision  in  the  particular  case  is  a  question  for 
the  Court  itself. 

Then,  is  the  power  exercised  in  a  form  which  makes  the  act 
clearly  void  ?  Gosset  v.  Howard  (i)  establishes  the  competency  of 
the  superior  Courts  in  England  to  settle  the  forms  of  their  own 
writs.  But,  without  at  present  insisting  on  that  principle,  the 
affidavits  show  that  this  form  has  constantly  prevailed  in  the  Isle 
of  Man  :  the  power  therefore  was  lawfully  exercised  there.  If  the 
form  be  good  according  to  the  law  of  the  island,  it  cannot  be  con- 
tended before  us,  sitting  here,  that  it  is  wrong.  Whether,  in 
general,  the  proper  mode  be  to  commit  for  a  short  interval,  or 
until  further  order,  or  till  the  party  be  brought  up,  may  be  settled 
hereafter  on  future  discussion ;  but  we  must  take  the  form  to  be 
lawful  here. 

(1)  74  B.  E.  363  (10  Q.  B.  411,  453). 
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Then,  the  question  here  being,  in  effect,  whether  the  writ,  if  it        in  re 
had  never  issued,  ought  to  go,  we  must  make  the  rule  absolute  for     *^^*'Q^^- 
setting  aside  the  writ. 

Patteson,  J. : 

I  should  have  stated  that  my  brother  Coleridge,  who  was  obliged 

to  leave  the  Court  during  the  argument,  quite  agrees  in  our  view 

of  the  case  (1). 

0  RiUe  absolute, 

KEG.  V.  BROWNE  and  PUETON.  i849. 

(13  Q.  B.  654—658;  S.  C.  3  New  Sess.  Cas.  641,  w.  (sub  nom.  Reg.  v.  ^"^  ^' 

Shntpshire  J  J.),)  f  65M 

On  application  to  justices  for  a  distress  warrant  to  levy  a  highway  rate 
upon  A.,  as  occupier  of  premises  in  E.,  A.  claimed  to  be  exempt,  by  reason 
of  having  never  contributed  to  the  repair  of  the  highways  in  E.,  or  been 
rated,  but  having  always  repaired  so  much  of  a  highway  of  E.  as  was 
within  his  premises,  and  half  a  bridge  at  the  extremity  of  the  highway.  He 
showed  no  origin  of  the  exemption,  but  insisted  that  he  was  protected  by 
sect.  33  of  the  Highway  Act,  1835  (5  &  6  Will.  IV.  c.  50).  The  justices 
refused  a  warrant. 

On  application  to  the  Court  under  the  Justices  Protection  Act,  18-18  (11 
&  12  Vict.  c.  44),  s.  5,  for  an  order  on  the  justices  to  issue  the  warrant,  the 
Court  held  the  question  too  doubtful  to  justify  them  in  acting  under  the 
statute  of  Victoria,  and  left  the  applicants  to  move  for  a  mandamus^  or  to 
try  the  question  by  having  another  rate  made,  against  which  A.  might 
appeal  (the  objection  that  he  ought  to  have  appealed  on  the  present 
occasion  having  been  waived  by]  consent). 

Keatixg  in  last  Term,  obtained  a  rule  calling  on  T.  W.  W, 
Browne  and  T.  P.  Purton,  Esquires,  justices  of  Shropshire,  and  on 
William  Angeworth,  to  show  cause  why  the  said  justices  should  not 
issue  their  warrant  for  a  distress  and  sale  of  the  goods  of  Ange- 
worth, for  the  recovery  of  5i.  5«.  2^^^.,  highway  rate,  assessed,  on 
14th  October  last,  upon  house  and  land,  being  a  farm  in  the  town- 
ship of  Eardington  in  Shropshire,  in  the  occupation  of  Angeworth. 

From  the  affidavits  in  support  of  the  rule  it  appeared  that  the  [  ^^^  ] 
rate  had  been  laid  on  Angeworth  as  occupier  of  the  premises. 
Upon  his  refusal  to  pay,  application  was  made  by  the  surveyor 
to  the  two  justices;  and  Angeworth  appeared  before  them,  and 
insisted  that  he  was  not  liable  to  pay  the  rate,  on  the  ground  that 
he,  and  those  who  had  preceded  him  in  the  occupation,  had  not,  for 
many  years,  and  as  long  as  could  be  recollected,  paid  any  highway 
rates,  or  contributed  to  the  repair  of  the  highways,  but  that  they 
had  always,  at  their  own  expense,  repaired  so  much  of  a  public 

(1)  Lord  Denman,  Ch.  J.  was  absent,  on  account  of  illness. 
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krq.  highway  as  passed  through  their  premises,  and  had  also  repaired 
Browne.  ^^^^  of  a  bridge  situate  on  the  premises  at  the  extremity  of  the 
highway :  and  he  insisted  that  he  was  protected  by  sect.  83  of  stat. 
5  &  6  Will.  IV.  c.  50.  The  surveyor  admitted  the  facts,  but  con- 
tended that  the  justices  could  not  try  the  validity  of  the  rate,  which 
could  be  done  only  by  appeal ;  and,  further,  that  the  facts  set  up 
raised  no  defence,  unless  some  legal  exemption  could  be  proved : 
The  justices  refused  to  grant  an  order.  It  was  now  deposed  that 
diligent  inquiry  had  been  made,  to  discover  if  there  were  any  legal 
origin  of  the  alleged  exemption,  but  none  had  been  found ;  but  that 
it  was  believed  that  the  premises  had  ceased  to  be  rated  to  the 
highway  many  years  ago  in  consequence  of  an  agreement  by  some 
large  landholders,  ''  to  excuse  the  said  farm  from  the  payment  of 
highway  rates  "  on  account  of  its  liability  to  the  repairs  which  the 
occupiers  thereof  performed. 

On  behalf  of  Angeworth,  affidavits  were  made  in  answer,  assert- 
ing the  facts  as  above,  and  insisting  on  the  exemption,  and  denying 
the  payment  of  any  highway  rate  or  the  performance  of  any  high- 
way duty  as  far  back  as  could  be  recollected,  and  denying  also,  to 
[  *056  ]  ik^i^Q  jjgglj  Qf  ^Y^Q  information  and  belief  of  Angeworth  and  others, 
that  there  had  been  any  agreement  as  suggested. 

The  two  justices  made  affidavits,  denying  collusion  or  partiality, 
expressing  their  willingness  to  obey  such  order  as  the  Court  should 
make,  and  claiming  costs. 

Manniuff,  Serjt.,  on  behalf  of  Angeworth,  now  showed  cause  : 

It  is  understood  that  the  rule  will  be  supported  on  the  ground 
that  Angeworth  ought  to  have  insisted  upon  his  immunity  by 
appealing  against  the  rate,  and  could  not  take  the  objection  before 
the  justices.  If  this  point  be  insisted  on,  a  technical  objection  to 
the  jurats  of  the  affidavits  will  be  insisted  upon  in  opposition  to 
the  rule.  (It  was  then  agreed  that  both  these  points  should  be 
abandoned.)  Manning,  Serjt.,  then  argued  on  the  merits,  and 
contended  that,  under  sect.  33  of  stat.  5  &  6  Will.  IV.  c.  50,  the 
justices  had  acted  properly  in  refusing  to  make  the  order:  that  the 
affidavits  showed  a  legal  exemption  from  the  performance  of  statute 
duty  and  from  highway  rate ;  that  it  was  not  necessary  to  produce 
any  document  showing  an  express  legal  origin  of  the  right;  and 
that  sect.  34  (i)  of  stat.  13  Geo.  III.  c.  78,  had  not  the  effect  of 
abolishing  the  liabilities  of  individuals  to  repair  particular  parts  of 
(1)  Eepealed  by  stat.  34  Geo.  III.  c.  7-1,  8.  1. 
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the  highways,  inasmuch  as,  on  that  view,  sect.  83  of  stat.  5  &  6         Reo. 
Will.  IV.  c.  50,  would  be  unmeaning.  Browne. 

Whitmore,  for  the  magistrates,  referred  to  Rexy.  Mirehouse  (i), 
and  contended  that  the  case  would,  before  stat.  11  &  12  Vict.  c.  44, 
B.  5,  have  been  too  doubtful  *to  warrant  the  Court  in  issuing  a  [  *667  ] 
mandamus :  and  that,  since  that  statute,  the  Court  would  not  try  a 
doubtful  question  of  title  on  application  for  an  order :  that  at  any  rate, 
under  sect.  5,  the  magistrates  here  ought  to  have  costs,  inasmuch  as, 
when  served  with  this  rule,  they  could  not  be  sure  that  there  was 
no  imputation  of  collusion,  and  were  therefore  under  the  necessity 
of  inspecting  the  affidavits  and  thus  becoming  parties  to  the  case. 

Keating^  in  support  of  the  rule,  urged  that  stat.  11  &  12  Vict, 
c.  44,  s.  5,  protected  the  magistrates  from  liability  for  any  thing 
done  in  obedience  to  the  order  of  the  Court,  and  therefore  the 
objection  to  trying  and  deciding  a  doubtful  question  on  an  appli- 
cation to  the  Court  no  longer  existed. 

(Patteson,  J. :  It  would  be  very  awkward  if  the  new  statute  had 
the  effect  of  bringing  all  questions  of  title  before  us  by  affidavit.) 

Stat.  5  &  6  Will.  IV.  c.  50,  s.  27,  authorizes  a  highway  rate  upon 
all  property  "  now  liable  to  be  rated  '*  to  "  the  poor  " ;  there  can, 
of  course,  be  no  exemption  from  poor  rate  resting  on  immemorial 
right:  the  whole  question,  therefore,  on  the  merits,  is  whether 
sect.  88  of  that  Act  justified  the  magistrates  in  refusing  to  make 
the  order.  All  that  appears  is  the  naked  fact  of  repair  of  one 
portion  of  the  highway,  and  non-performance  of  statute  duty,  and 
non-contribution  to  repair,  as  to  all  the  residue. 

(WiGHTMAN,  J.:    It  is  not  exactly   a  case   of  liability  ratioue 
tenur<e.) 

A  contract  exempting  the  occupier  could  never  have  been  legally 

made.    Stat.  18  Geo.  III.  c.  78,  s.  34,  &c.,  at  any  rate  would  put  an 

end  to  the  state  of  things  supposed  on  the  other  side :  and  this  is 

not  answered  by  a  reference  to  sect.  38  of  stat.  5  &  6  Will.  IV. 

*c.  50,  which  may  apply  to  exemptions  arising  since  the  former       [  ♦658  ] 

statute,  as,  for  instance,  under  Inclosure  Acts. 

Patteson,  J.  (2) : 

There  is  a  doubt  here  whether  the  occupier  be  liable ;  and  the 

(1)  2  Ad.  &  El.  632.  (2)  Jjord  Denman,  Cb.  J.  was  absent 

ou  account  of  ill  health. 
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Reg.  proper  way  of  determining  that  question  would  have  been  by 
lUcowNE.  appeal.  A  new  rate  might  now  be  made ;  and  then,  if  the  occapier 
did  not  appeal,  that  might  furnish  a  strong  evidence  against  him. 
I  do  not  know  whether  we  could  direct  an  issue.  But  we  cannot 
make  the  rule  absolute  in  this  state  of  things.  You  may  apply 
hereafter  for  a  mandamus,  if  you  please ;  and  the  question  may  be 
raised  in  that  way. 

WiGHTMAN,  J. : 

I  agree.  Stat.  11  &  12  Yict.  c.  44,  does  not  take  away  the 
remedy  by  mandamus  :  possibly,  too,  an  issue  might  be  granted. 

Erlb,  J. : 

The  case  set  up  in  support  of  the  rule  is  too  doubtful  to 
justify  us  in  making  the  order.  Application  may  be  made  for  a 
7na7idamus. 

Patteson,  J. : 

The  magistrates  ought  to  have  their  costs :    and,  under   the 

particular  circumstances  of  this  case,  the  party  ought  to  have 

his  costs  also. 

Rule  discharged,  with  costs  payable  to  the  justices  and  to 

Angeworth, 


1848.  FORTH  V.   SIMPSON. 

^^^'-  2^-  (13  a  B.  680—686;  S.  C.  18  L.  J.  a  B.  263 ;  13  Jur.  1024.) 

1849. 
jl/rtv  23.  The  labour  and  skill  employed  on  a  race  horse  by  a  trainer  are  a  good 

foundation  for  a  lien ;  but,  if  by  usage  or  contract  the  owner  may  send  the 

[  680  ]  horse  to  ran  at  any  race  he  chooses,  and  may  select  the  jockey,  ihe  trainer 

has  no  continuing  right  of  possession,  and,  consequently,  no  lien. 

This  was  a  feigned  issue,  to  try  the  question  whether  the  plaintiff 
had  any  and  what  lien  on  each  of  three  race  horses  on  the  24th  of 
December,  1847.  On  the  trial,  before  Coleridge,  J.,  at  the  Sussex 
Spring  Assizes,  1848,  a  verdict  was  found  for  the  plaintiff,  leave 
being  reserved  to  move  to  enter  a  verdict  for  the  defendant  or  a 
nonsuit ;  the  Court  to  be  at  liberty  to  draw  any  inferences  of  fact 
from  the  statement  on  the  Judge's  notes.  In  Easter  Term,  1848, 
Shee,  Serjt.,  obtained  a  rule  nisi  accordingly. 

The  facts  appeared  to  be  as  follows.    The  horses  were  seized 

[  ♦esi  ]       under  a /./a.  on  a  judgment  obtained  by  the  *defendant  against  one 

Worley,   to  whom   they  belonged.      The  plaintiff  kept  training 
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stables ;  and  the  horses  were  sent  to  him  by  Worley,  to  be  trained  Forth 
and  kept.  From  time  to  time  the  horses,  by  the  order  of  Worley,  Simpson. 
were  sent  to  run  at  different  races.  On  these  occasions,  they  went 
under  the  care  of  a  servant  of  the  plaintiff,  and  were  placed  in 
stables  belonging  to  the  plaintiff,  of  which  his  servant  kept  the  key. 
The  travelling  expenses  were  paid  by  Worley.  Worley  selected  and 
paid  the  rider  at  the  race.  It  further  appeared  that  the  owner  had 
no  controul  over  the  trainer  as  to  the  feeding  and  exercise  of  the 
horses  during  the  time  they  were  in  the  trainer's  stables :  but  that, 
if  an  owner  wished  to  see  his  horse  gallop,  the  trainer  would  not 
refuse  it.  The  horses  were  seized  on  24th  December,  1847,  while 
they  were  in  the  plaintiff's  stable.  The  plaintiff  claimed  a  lien  of 
22.  28.  per  week,  for  the  time  during  which  they  were  in  his  stable, 
which  sum  comprehended  the  charges  both  for  keeping  and  for 
training.  The  present  issue  was  directed  by  an  interpleader  order. 
The  case  came  on  for  hearing  in  Michaelmas  Term  (November 
20th),  1848 ;  when  the  Court  (i)  called  upon 

Shee,  Serjt.,  and  Bovill,  in  support  of  the  rule: 

There  was  no  lien  in  this  case,  because  there  was  no  exclusive 
possession.  The  owner,  according  to  the  arrangement  between  him 
and  the  plaintiff,  was  to  have  the  horse  in  his  own  possession  from 
time  to  time,  as  it  was  wanted  for  racing.  The  case  falls  within 
the  *principle  of  Jackson  v.  Cammins  (2),  where  it  was  held  that  [  •682  ] 
there  is  no  common  law  right  of  lien  in  respect  of  the  agistment 
of  milch  cows,  because  the  owner  must  have  possession  of  them 
during  the  time  of  milking,  and  also  because  no  improvement  is 
bestowed  on  the  chattel  by  the  agister.  Both  reasons  apply  here. 
The  plaintiff,  therefore,  in  the  mere  character  of  a  livery  stable 
keeper,  has  no  lien.  And  this  agrees  with  what  is  said  in  Smith's 
Compendium  of  Mercantile  Law,  p.  507  (4th  ed.).  [They  also  cited 
Sanderson  y,  Bell{s),  Gardiner  v.  Williamson  (4) ,  Jackson  v.  Cum- 
mins (2),  Jacobs  v.  Latonr  (5),  Parsons  v.  Gingell  (6),  and  Judson  v. 
FAlieridge  (7).] 

Ogle  and  Wyatt  now  showed  cause  :  [  ess  ] 

The  position  that  the  care  and  skill  of  the  trainer  of  race  horses 

(1)  Lord  Denman,  CIl  J.,   Cole-  (4^  46  B.  E.  484  (2  B.  &  Ad.  336). 
RIDGE,  WiGHTMAN  and  Eble,  J  J.  (5)  5  Bing.  130. 

(2)  52  B,  B.  737  (5  M.  &  W.  342).  (6)  4  C.  B.  545,  558. 

(3)  39  E.  B.  776  (2  Cr.  &  M.  304,  (7)  I  Cr.  &   M.  743;  S,  C.  3  Tyr. 
311;  S.  C.  4  Tyr.  244).  954. 
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FoBTH  entitle  him  to  a  lien  is  not  impugned  by  any  authority ;  and  Beran 
Simpson,  V.  Waters  (i),  where  Best,  Ch.  J.  ruled  in  favour  of  the  lien,  is  not 
an  ordinary  Nisi  Prius  authority,  because  the  case  was  tried  only 
two  days  after  the  same  question  had  been  under  his  consideration 
in  Banc  in  Jacobs  v.  Latoiir  (2).  It  is  sought,  however,  to  avoid 
this  lien,  because  there  was  a  discontinuance  of  the  trainers 
possession  while  the  horses  were  actually  running  a  race,  althoagh 
he  had  exclusive  possession  and  controul  of  them  up  to  the  moment 

[  ^^^  ]  of  *their  starting,  and  resumed  such  possession  and  control  as  soon 
as  the  race  was  over.  But  they  were  still  in  the  constructive 
possession  of  the  trainer  just  as  much  as  if  they  had  been  in  the 
hands  of  a  farrier  to  be  shod.  The  delivery  of  the  subject-matter 
of  a  lien  by  the  creditor  to  the  owner  under  the  terms  of  their 
agreement  is  not  an  interruption  of  the  creditor's  possession  ;  for 
the  owner's  possession  under  such  circumstances  is  the  creditor's 
possession :  Reeves  v.  Capper  (3).  Besides,  a  lien  revives  on  repos- 
session :  Levy  v.  Barnard  (4).  It  is  also  objected  that  the  lien  was 
waived  by  detention  for  the  keep  of  the  horses  as  well  as  for  their 
training.  No  such  objection  was  taken  in  Bevan  v.  Waters  (i) ;  and, 
according  to  the  marginal  note  of  that  case,  and  according  also  to 
Scarfe  v.  Morgan  (6)  the  objection  is  untenable. 

Lord  Denman,  Ch.  J. : 

I  have  little  doubt  that  the  care  and  skill  employed  by  a  trainer 
upon  a  race  horse  are  of  such  a  nature  as  would,  on  general  prin- 
ciples, give  a  right  of  lien.  But  it  is  essential  to  a  lien  that  the 
party  claiming  it  should  have  had  the  right  of  continued  possession. 
In  the  present  case  there  was  no  right  of  continued  possession ;  for 
the  owner  of  the  horses  might,  at  his  own  pleasure,  have  sent  them 
to  any  race,  and  to  be  ridden  by  any  jockey  of  his  own  selection. 
The  circumstances  of  this  case,  therefore,  make  it  like  the  case  of  a 
livery  stable  keeper;  for  it  is  immaterial  whether  the  owner's 
possession  be  more  or  less,  if  he  has  a  right  to  assert  it  at  all,  and 
to  interrupt  the  possession  of  the  party  claiming  the  lien. 

[  686  ]       Patteson,  J. : 

I  have  no  doubt  that,  according  to  the  general  principles  of  lien, 

(1)  33  B.  R.  692  (Moo.  &  MaL  235,  (4)  19  B.  B.  484  (8  Taunt.  149; 
236;  3  C.  &  P.  520).  S,  0.  2  B.  Moore,  34). 

(2)  5  Bing.  130.  (5)  51  B.  B.  568  (4  M.  &  W.  270). 

(3)  40  B,  B.  634  (5  Bing.  N.  C.  136). 
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and  independently  of  contract  or  usage,  which  may  qualify  any  Forth 
particular  case,  a  trainer  of  race  horses  employs  that  sort  of  skill  siupsok. 
and  labour  which  would  entitle  him  to  a  lien.  But  this  is  not  the 
only  consideration ;  to  complete  the  right  of  lien  there  must  be  the 
continuing  right  of  possession.  Whether  there  is  such  a  right  of 
possession  in  any  case  must  depend  on  the  nature  of  the  particular 
contract  or  custom  applicable  to  the  subject-matter.  Here  it  appears 
that  the  owner  of  the  horses  might  send  them  to  be  ridden  by  a 
jockey  of  his  own  choice  at  any  race  he  chose.  The  trainer  could 
not  refuse  to  deliver  them  to  the  owner  for  this  purpose.  This  state 
of  things  is  inconsistent  with  a  lien :  the  trainer,  as  to  the  right  of 
uninterrupted  possession,  was  on  the  same  footing  with  a  livery 
stable  keeper,  who,  it  is  admitted,  has  no  lien.  An  innkeeper's  lien 
stands  on  a  different  principle ;  he  has  a  lien  on  the  guest's  horse, 
because  the  law  obliges  him  to  take  it  in.  My  brother  Pabke's  view 
of  the  trainer's  lien,  as  stated  by  him  in  Jackson  v.  Cummins  (i), 
exactly  supports  our  decision,  which  is  also  quite  consistent  with 
his  observation  in  the  same  case,  that,  where  a  horse  is  to  be  trained 
for  a  specified  race,  the  trainer  may  have  a  lien  for  his  charges  until 
the  horse  is  given  up. 

GOLERIDOB,  J. : 

I  also  have  no  doubt  that  the  skill  and  labour  of  a  trainer  are  a 
good  foundation  for  a  lien  ;  because  he  educates  an  untaught  animal, 
and  otherwise  adapts  it  for  a  particular  purpose,  and  thereby  greatly 
improves  its  value.  But  it  is  a  well  established  principle  that, 
without  the  right  of  continuing  possession,  there  *can^be  no  right  [  *^8^  ] 
of  lien.  Now  a  good  test  of  the  existence  of  such  right  of  possession 
is  to  consider  in  whose  possession  the  race  horse  is  when  it  is 
employed  in  doing  that  for  which  it  has  been  trained.  The  evidence 
showed  that  the  horse,  during  the  race,  was  in  the  owner's  posses- 
sion, and  in  his  possession  rightfully  and  according  to  usage  or 
contract.  The  horse,  before  the  race,  is  placed  for  convenience  in 
the  stable  of  the  trainer;  but  during  the  race  it  is  in  the  care  of  the 
jockey  nominated  by  the  owner.  It  appears  too  that,  if,  on  any 
occasion,  the  jockey  were  selected  by  the  trainer,  the  trainer,  pro 
hoc  vice,  would  have  only  the  delegated  authority  of  the  owner.  I 
think  it  is  part  of  the  understanding  that  the  owner  shall  have  the 
possession  and  control  of  the  horse  to  run  at  any  race.  This  is 
quite  inconsistent  with  the  trainer's  continuing  right  of  possession. 

(1)  62  K.  K.  737  (5  M.  &  W.  350,  351). 

82—2 
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FoBTH       Erlb,  J. : 
r. 

Simpson.  The  principles  which  govern  this  case  are  clear.  A  trainer  of 
race  horses  has  the  benefit  of  one  general  principle,  that  the  person 
exercising  care  and  skill  in  the  improvement  of  a  chattel  is  entitled 
to  a  lien  on  such  chattel  for  his  charges  in  respect  of  his  care  and 
skill.  But  there  is  another  general  principle ;  that,  in  order  to 
complete  a  right  of  lien,  there  must  be  a  continuing  right  of  pos- 
session ;  and  this  principle  defeats  the  claim  of  lien  in  the  present 
case.  It  is  quite  clear  upon  the  evidence  that  the  owner  was 
entitled  to  have  his  horses  redelivered  to  him  for  the  purpose  of 
running  at  any  races  he  pleased :  and  this  is  quite  inconsistent  with 
the  trainer's  right  of  continuing  possession. 

Rtde  absolute. 


i8^».  JENKINS  V.   HUTCHINSON. 

June  7. 
July  11.  (13  Q.  B.  744—752 ;  S.  C.  18  L.  J.  Q.  B.  274;  13  Jur.  763.) 

r  jiii  Assumpsit  on  a  contract  alleged  to  have  been  made  by  defendant  to 

charter  a  ship  to  plaintifP.  Plea,  Non  assumpsit.  Proof,  that  defendant 
made  a  memorandum  of  charter-party  in  B.*s  name,  and  purporting  to  be 
signed  by  defendant  as  agent  for  B. :  that  defendant  had  no  authority  to 
contract  for  B.,  and  knew  that  he  had  none ;  and  that  B.  refused  to  adopt 
the  contract : 

Held  that  defendant  was  not  liable  as  principal,  in  an  action  on  the 
contract  itself :  and  a  nonsuit  was  entered. 

Assumpsit.  Declaration  in  the  ordinary  form  on  a  memorandam 
of  charter-party,  not  under  seal,  averred  to  be  made  by  and  between 
plaintiff  and  defendant,  by  which  it  was  agreed  that  a  ship  called 
&c.  should  sail  to  Constantinople.  Breach,  that  the  ship  did  not 
sail.     Plea  (amongst  others),  Non  dssumpsit. 

On  the  trial,  before  Erie,  J.,  at  the  Durham  Summer  Assizes, 
1848,  a  memorandum  of  charter-party  not  under  seal  was  produced. 
It  commenced  "  It  is  this  day  mutually  agreed  between  Mr.  P.  A. 
Barnes,  of  Jarrow,  owner  of  the  good  ship  "  &c.,  **  and  Mr.  Jenkins, 
merchant,  that"  &c.  The  instrument  was  one  of  the  ordinary 
printed  forms ;  and  the  blanks  had  been  filled  up  by  the  defendant. 
It  was  signed  by  the  plaintiff,  and  was  also  signed  by  the  defendant, 
in  the  following  form.  "  R.  A.  Hutchinson  pro  P.  A.  Babnes.'* 
[  ♦745  ]  This  signature  *was  attested  in  the  following  form.  Witness  to  the 
signature  of  P.  A.  Barnbs  pr  Ralph  Hutchinson,  T.  Wilson."  It 
appeared  in  evidence  that  Barnes  had  given  the  defendant  no 
authority  to  make  tbis  contract,  but  that  the  defendant,  believing 
that  he  wanted  such  a  charter-party,  made  it  for  him,  and  that 
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Barnes,  on  its  being  communicated  to  him,  refused  to  adopt  it,      Jenkins 
having  himself,  without  defendant's  knowledge,  already  chartered     hutoiiin- 
his  vessel.      The  plaintiflf's  counsel  contended  that  under  these         ^^''• 
circumstances  the  defendant  was  liable,  and  might  be  sued  on  the 
contract  as  principal.     Verdict  for  the  plaintiff,  leave  being  reserved 
to  move  for  a  nonsuit.     Martin,  in  Michaelmas  Term,  1848,  obtained 
a  rule  nisi  accordingly. 

Watson,  Ocerend  and  Hugh  Hill  now  showed  cause  (i) : 

The  plaintiff  and  defendant  both  intended  to  make  a  contract. 
The  defendant  professed  to  bind  Barnes ;  he  had  no  authority  to  do 
so,  and  knew  he  had  none :  unless,  under  these  circumstances,  the 
charter-party  operates  as  the  contract  of  the  defendant,  it  is  totally 
void.  The  law,  in  such  a  case,  gives  effect  to  the  intention  of  the 
parties  to  make  a  contract  by  rendering  the  person  who  contracts 
personally  liable,  though  he  professed  to  contract  for  a  principal,  if  it 
turns  out  that  for  want  of  authority  the  principal  is  not  bound.  It 
appears  by  a  note  to  Thomas  v.  Heives  (2),  that  the  law  was  so  laid 
down  by  Baylby,  B.  in  an  unreported  *case  of  Kennedy  v.  Gouveia(^)  [  '746  ] 
and  by  Parke,  B.  in  an  unreported  case  in  Trinity  Term,  1834. 
In  Smith's  Leading  Cases  (4),  note  to  Thomson  v.  Davenport  (5) , 
Mr.  Smith,  after  stating  the  authorities,  concludes:  ''Thatif  *'  a 
party  "  state  himself  to  be  an  agent,  but  have  really  no  principal, 
he  is,  in  law,  himself  the  principal."  The  last  editors  add  qualifi- 
cations, but  which  are  not  applicable  to  this  case.  [They  also 
referred  to  Paley  on  Principal  and  Agent,  p.  385  (3rd  ed.).  Story's 
Law  of  Agency,  p.  319,  sect.  264  (3rd  ed.  Boston  and  London, 
1846),  Polhill  V.  Walter  (6),  Jones  v.  Downman  (7),  and  Downman 
V.  Williams  {8).'] 

(Pattbson,  J. :    In  Jones  v.  Downman  (7)  this  Court  thought  that        [  747  ] 
the  defendant  was  the  real  principal,  and  that  the  contract  was 
intended  to  bind  him.    But  here,  if  that  conclusion   follows  at 
all,  it  follows  as  a  conclusion  of  law ;  for  neither  party  in  fact 
intended  that  the  defendant  should  be  bound.) 

(1)  Before    Lord  Denman,    Ch.  J.,      Brod.  &  B.  452). 

Patteaon,  Coleridge  and  Erie,  JJ.  The  (4)  2  Sm.   L.  C.  222,  223,  ii.  ;  3rd 

argument  was  not  finished  on  this  day,  ed.,   by  Keating  &  Willes  [see  11th 

but  was  resumed  and  ended  on  June  ed.,  p.  392]. 

9th,  before  the  same  Judges.  (5)  32  B.  B.  578  (9  B.  &  C.  78). 

(2)  2  Cr.  &  M.  530,  note  (a).  (6)  37  B.  B.  344  (3  B.  &  Ad.  114). 

(3)  The  case  in  Banc  is  reported  in  (7)  68  B.  B.  413,  n.  (4  Q.  B.  235, 
26  B.  B.  616  (3  Dowl.  &  By.  503).    See  note  (a) ). 

SpiUie  V.  Lavender,  23  B.  B.   508  (2  (8)  68  B.  B.  413  (7  Q.  B.  103). 
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Jenkins      No   doubt   the  plaintiff    supposed  that   Barnes  was  bound,    and 
HuTCHiN'     ^^^^  ^^^  defendant  was  not;    but  the  defendant  knew  that  he 
^^'         had  not  authority,  and  that  Barnes  was  not  bound.     Smout  v. 
[•748]      IJbery  {\)  was  a  very   peculiar   case.      In   giving  the  *iudgment 
of  the  Court,  Aldbrson,  B.  says  (2) :  "  But  there  is  a  third  class, 
in  which  the  Courts  have  held,  that  where  a  party  making  the 
contract  as  agent  bond  fide  believes  that  such  authority  is  vested 
in  him,  but  has  in  fact  no  such  authority,  he  is  still  personally 
liable."     The  Court  of  Exchequer  hold   that   such  a  person   is 
liable ;     and,   as    is    suggested    in    the    note  (8)   to   Thomson   v. 
Davenport  {4)  by  the  last  editors  of   Smith's    Leading  Cases,   he 
must,  if  liable  at  all,  be  liable  on  the  contract;  for  an  action 
of  deceit  will  not  lie  against  one  who  bond  fide  believes  his  repre- 
sentation to  be  true.    In  such  a  case  there  is  no  wilful  deceit. 

(Erle,  J. :  That  does  not  quite  follow.  He  may  assert  he  had 
authority,  and  bond  fide  believe  it;  and  yet  it  may  be  deceit  if 
he  makes  the  positive  assertion  without  disclosing  the  grounds 
on  which  he  (erroneously  as  it  turns  out)  believes  it.  But  is  there 
any  instance  except  the  present,  if  it  be  one,  in  which  the  law 
makes  a  contract  for  a  man  which  neither  he  nor  the  other  party 
intended  to  make.  A  promise  is  generally  a  matter  of  fact.  Here 
the  defendant  never  did  promise  that  he  would  send  the  ship. 
It  may  be  that  he  undertook  that  Barnes  promised  to  send  the 
ship.) 

In  Thomas  v.  Edivards  (5)  Parke,  B.,  in  delivering  the  judgment 
of  the  Court,  cites  with  approbation  a  dictum  (e)  of  Lord  Holt, 
that,  "  if  A.  employs  B.  to  work  for  C.  without  warrant  from  C,  A. 
is  liable  to  pay  for  it." 

Martin  and  Seymour ^  contra  : 

All  the  authorities  on  this  subject  are  collected  in  the  notes 

[  ^749  ]      to  Thomson  v.  ^Davenport  (7) :   it  is  there  (228  a)  observed  that 

in  no  case  has  it  ever  been  necessary  to  decide  this  point.    The 

question  is,  how  the  plaintiff  can  contend  that  there  is  a  contract 

by  which  the  defendant  contracts  to   send  this  ship,  when  the 

(1)  62  R.  R.  510  (10  M.  &  W.  1).  218). 

(2)  62  R.  R.  615  (10  M.  &  W.  9).  (6)  Anonymous placitum^  Holt,  309. 

(3)  2  Sm.  L.  C.  223  et  seq.,  3rd  ed,  (7)  32  R.  R.  578  (9  B.  &  C.  78) ;  2 
[see  nth  ed.,  p.  393].  Sm.  L.  C,  3rd  ed.,  222  et  seq,  [11th 

(4)  32  R.  R.  578  (9  B.  &  C.  78).  ed.,  389  et  seq.l. 

(5)  -16  R.  R.  576  (2  M.  &  W.  215, 
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contract  is  in  writing,  and  in  terms  shows  that  Barnes  so  contracts,      Jenkins 
not  the  defendant.  HuxcniN- 


SON. 


(Pattbson,  J, :  Though  a  written  contract  purports  to  be  between 
K.  and  B,,  you  may  fix  C.  if  he  be  the  real  party.) 

That  may  be  done  if  it  can  be  shown  that  G.  was  the  real  principal, 
and  was  meant  to  be  a  contracting  party.  It  is  so  laid  down  in 
Higgins  v.  Senior  (i).  But  here  the  plaintifif  seeks  to  set  up 
a  contract  against  the  intention  of  the  parties.  Probably  the 
defendant  might  have  been  fixed  with  the  contract,  if  it  could 
have  been  shown  that  he  was  the  real  principal,  using  Barnes's 
name  as  a  blind;  but  of  that  there  was  not  the  slightest  proof ^ 
It  appeared  clearly  that  he  thought  Barnes  wanted  such  a  charter, 
and  that  he  intended  to  take  it  for  Barnes.  The  real  question 
is,  whether  the  plaintiff  can  by  any  rule  of  law  convert  the 
defendant  into  a  principal  against  his  will.  The  dictum  of  Lord 
Holt  (2)  has  often  been  cited  with  approbation  by  Pabkb,  B.  ;  and 
it  is  quite  intelligible  if  confined  to  contracts  implied  by  law.  If 
a  man,  by  representing  that  he  is  an  agent  when  he  is  not,  obtains 
goods  or  money  or  services  from  another,  the  latter  may,  as  it 
were,  waive  the  tort,  and  sue  on  the  promise  implied  by  law  from 
the  receipt  of  the  goods  or  money  or  services.  That  is  quite 
different  from  substituting,  for  a  special  contract  by  which  Barnes 
was  to  do  certain  things,  a  contract  by  which  the  defendant  was  to 
do  them,  'contrary  to  the  intentions  of  both  parties.    ♦     *    ♦  [  •750  ] 

Cur.  adv.  vult. 

LordDenman,  Ch.  J.,  in  the  ensuing  vacation  (July  11th),  delivered       [  751  ] 
the  judgment  of  the  Court  : 

The  question  is,  whether  the  defendant  can  be  sued  on  a 
charter-party,  not  under  seal,  which  he  signed  professedly  as 
agent,  not  having  in  fact  any  authority  to  bind  the  person  named 
as  principal. 

The  eases  upon  this  subject  are  collected  in  2  Smith's  Leading 
Cases,  p.  222,  of  the  edition  by  Keating  &  Willes(d).  It  is  not 
pretended  that  the  defendant  had  any  interest  as  principal:  he 
signed  as  agent,  intending  *to  bind  a  principal,  and  in  no  other  [  ♦7»2  ] 
character.  That  he  may  be  liable  to  the  plaintiff  in  another  form 
of  action  for  any  damage  sustained  by  his  representing  himself 

(1)  58  R.  E.  884  (8  M.  &  W.  834).  (3)  llth  ed.,  p.  392.— A.  C. 

(2)  Anonymou8  phtcitumt  Holt,  309. 
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jbnkiks  to  be  agent  wben  he  was  not,  is  very  possible :  but  the  question 
HuTOHiN-  ^s  ^^^®  whether  he  can  be  sued  on  the  charter-party  itself,  as 
BON.  a  party  to  it.  No  reported  case  has  decided  that  a  party  so 
circumstanced  can  be  sued  on  the  instrument  itself.  Mr.  Justice 
Story,  in  his  book  on  the  Law  of  Agency  (i),  in  a  note,  states 
that  the  decisions  in  the  American  Courts  are  conflicting  on 
this  point,  and  that  in  England  it  is  held  that  the  suit  must 
be  by  a  special  action  on  the  case;  citing  Polhill  v.  Walter  (2). 
That  case  does  not  perhaps  establish  the  broad  proposition,  for 
the  contract  was  a  bill  of  exchange,  an  instrument  differing  in 
many  respects  from  ordinary  contracts ;  but  even  in  the  case 
of  a  bill  of  exchange  the  Court  of  Exchequer,  in  Wilson  v. 
Barthropiz),  did  not  at  once  repudiate  the  possibility  that  an 
agent  might  be  so  liable:  the  case,  however,  went  off  on  the 
ground  that  he  might  have  had  authority  to  bind  the  principal, 
and  did  not  appear  to  have  acted  maid  fide. 

In  the  absence  of  any  direct  authority,  we  think  that  a  party 
who  executes  an  instrument  in  the  name  of  another,  whose 
name  he  puts  to  the  instrument  and  adds  his  own  name  only 
as  agent  for  that  other,  cannot  be  treated  as  a  party  to  that 
instrument  and  be  sued  upon  it,  unless  it  be  shown  that  he 
was  the  real  principal :   and  that  this  rule  must  be  made  absolute 

accordingly. 

Rule  absolute  foi'  a  nonsuit. 


1849.  ROBINSON  V.  WADDINGTON. 

•^^"'  (13  a  B.  753—756 ;  S.  C.  18  L.  J.  Q.  B.  250;  13  Jur.  537.) 

[  763  ]  In  conetming  stat.  2  W.  &  M.  sess.  1 ,  c.  5,  s.  2  (4),  which  authorises  the 

sale  of  goods  distrained  within  five  days  next  after  the  taking,  the  days 
must  be  calculated,  as  the  i*ule  now  is  in  other  cases,  inclusively  of  the  last, 
and  exclusively  of  the  day  of  taking. 

Case.  The  second  count,  which  alone  is  material,  was  on  1  stat. 
2  W.  &  M.  c.  5,  s.  2,  for  selling  goods  distrained  for  rent  within  five 
days.     Plea  to  this  count,  Not  guilty,  by  statute  (5). 

On  the  trial,  before  Cress  well,  J.,  at  the  Lancaster  Summer 
Assizes,  1848,  it  appeared  that  the  goods  were  seized  and  notice  of 

(1)  P.  322,  note  (2},  3rd  ed.,  Boston  (4)  See  Law  of  Distress  Amendment 
and  London,  1846.  Act,  1888  (51  &  52  Vict,  c,  21).  ss,  5 

(2)  37  B.  K.  344  (3  B.  &  Ad.  114).  and  6.— A.  C. 

(3)  2  M.  &  W.  863.  (5)  11  Geo.  11.  c.  19,  s.  21. 
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the  distress  given  at  8  a.m.  on  Saturday,  and  they  were  sold  about  rorinson 

8  P.M.  on  the  ensuing   Thursday.      The  learned  Judge,  on   the  waddino- 
authority  of  Wallace  v.  King  (i),  directed  the  verdict  on  this  count         '^^^• 
to  be  given  for  the  defendant. 

KnowleSf  in  the  ensuing  Term,  obtained  a  rule  nisi  for  a  new  trial 
on  grounds  arising  upon  the  other  counts,  and  also  on  the  ground 
that  the  *'five  days  next  after  such  distress  taken,  and  notice 
thereof,"  given  by  1  stat.  2  W.  &  M.  c.  5,  were  to  be  reckoned  exclu- 
sively of  the  day  of  seizure,  so  that  the  sale  in  this  case  was  not 
lawful  till  the  Friday. 

Martin  and  Thompson  now  showed  cause.  (The  argument  on 
the  first-mentioned  objections  is  omitted,  no  decision  having 
been  given  upon  them) : 

The  point  arising  on  the  statute  was  expressly  decided  as  early 
as  the  year  1788,  in  Wallace  v.  King  (i) :  and  Harper  v.  Taswell  (2) 
is  a  modem  decision  to  the  same  effect. 

Knowles  and  Pashley,  contra :  [  754  ] 

Harper  v.  Taswell  (2)  is  no  authority  for  the  defendants,  but 
rather  the  contrary.  Tindal,  Gh.  J.  there  ruled  that  a  sale  on  the 
sixth  day,  reckoning  that  of  the  seizure  as  the  first,  but  before  the 
hour  of  the  seizure,  was  wrong ;  and  the  plaintiflf  had  a  verdict. 
It  is  now  cited  as  showing  that  a  sale  on  the  same  day,  but  at  a  later 
hour,  would  have  been  good,  which  is  not  the  decision.  Wallace  v. 
King  (1)  does  not  seem  to  have  been  much  argued  on  this  point.  It 
is,  however,  overruled  by  a  long  series  of  subsequent  cases,  beginning 
with  Lester  v.  Garland  (3),  which  have  established  one  uniform  rule, 
that,  in  computing  the  number  of  days  given  after  an  event,  the 
day  on  which  that  event  happened  is  not  to  be  reckoned  as  one ;  so 
that,  the  notice,  here,  having  been  given  on  Saturday,  the  five  days 
did  not  expire,  and  the  sale  was  not  lawful,  before  the  end  of  the 
fifth  day,  that  is  midnight  on  Thursday.  Before  Lester  v.  Gar- 
land (8)  this  rule  had  not  been  uniformly  acted  upon ;  since  that 
case  it  has,  and  the  earlier  cases  inconsistent  with  it  are  no  longer 
law.  In  Pellew  v.  Inhabitants  of  Wonford  (4)  the  Court  of  King's 
Bench  put  the  question  since  asked  in  such  cases :  When  would  the 

(1)  1  IT.  Bl.  l;{.  (3)  10  R.  R.  68  (15  Vea.  248). 

(2)  6  Car.  &  P.  166.  (4)  49  R.  B.  693  (9  B.  &  C.  134). 
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Robinson      time  have  expired  had  one  day  only  been  allowed  ?    The  decision 
Wadding-     of  the  same  Court  in  Hardy  v.  Ryle  (i)  put  an  end  to  the  doubt 
^^^'         whether  there  might  not    be  a  distinction,   in  computing  time, 
between  cases  in  which  the  person  who  was  to  have  the  benefit  of 
the  time  was  privy  to  the  act  from  which  the  time  was  to  run,  and 
[  *ibo  ]       those  in  which  he  was  not.     Since  that  case  all  the  'decisions  are 
uniform.      Among  these   are,   in  the  Exchequer,  Wehh    v.  Fair- 
maner  (2)  and  Young  v.  Higgon  (3).     In  the  latter  case,   Cctstle  v. 
Burditt  (4)  was  cited ;    and  Parkb,  B.  in  delivering  his  judgment 
said  (6) :     "  If  the  case  of  Casile  v.  Burditt  (4)  is  still  to  be  con- 
sidered law,  then  undoubtedly  our  judgment  must  be  in  favour  of 
the  plaintiff :  but  I  think  that,  after  the  decisions  which  have  since 
taken  place,  it  cannot  be  so  considered.    According  to  the  earlier 
authorities  on  this  subject,  whenever  a  period  of  time  was  to  be 
computed  from  an  act.  done,  and  not  from  a  particular  day,  the  day 
on  which  the  act  was  done  was  reckoned  inclusive :  and  on  that 
principle  the  case  of  Castle  v.  Burditt  (4)  was  decided."     He  then 
discusses  that  case,  and  the  authorities  before  and  since  Letter  v. 
Garland  (6),  and  concludes :  "  So  that  the  point  may  now  be  con- 
sidered as  settled  by  .a  course  of  recent  decisions,  all  proceeding 
upon  the  same  principle,  that  the  day  from  which  the  computation 
is  made  ought,  in  cases  like  the  present,  to  be  excluded ;  and  such 
appears  to  me  to  be  the  reason  and  good  sense  of  the  matter.     On 
the  other  hand,  Castle  v.  Burditt  (4)  rests  altogether  on  the  authority 
of  Rex  V.  Adderley  (7),  which  I  cannot  help  considering  as  overruled. 
Apply  the  criterion  which  has  been  before  suggested — ^reduce  the 
time  to  one  day,  and  then  see  what  hardship  and  inconvenience 
must  ensue  if  the  principle  I  have  stated  is  not  to  be  adopted." 
The  same  reasons  that  induced  the  Court  of  Exchequer  to  consider 
[  •756  ]       Castle  V.  Burditt  (4)  and  Rex  *v.  Adderley  (7)  as  no  longer  law,  apply 
to  Wallace  V.  King  (8).     The  decisions  in  the  Court  of  Queen's  Bench 
are  as  uniform  as  those  in  the  Exchequer  :    Reg.  v.  The  Justices  of 
Shropshire  (9),  Mitchell  v.  Foster  {w),  Wilson  v.  Nightingale  (u),  in 
which  last  case  a  rule  nisi  was  granted  on  the  very  point  now  before 
the  Court,  though  the  rule  was  made  absolute  on  another.    In 

(1).9  B.  &  C.  603.    See  Young  v.  (8)  1  H.  BL  13. 

IJiyyon,  6  M.  &  W.  49,  53.  (9)  47  B,  B.  546  (8  Ad.  &  El.  173). 

(2)  49  B.  B.  690  (3  M.  &  W.  473).  (10)  12  Ad.  &  EL  472. 

(3)  6  M.  &  W.  49.  (11)  70  B,  B.  727;(8  Q.  B.  1034).  Seo 

(4)  3  T.  B.  623.  Wilkinson  v.  Oaston,    72   B.    B.    198 

(5)  6  M.  &  W.  52.  (9  Q.  B.   137),  and  authorities  there 

(6)  10  B.  B.  68  (15  Yes.  248).  cited. 

(7)  2  Doug.  463. 
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equity,  in  Gorst  v.  Lowndes  (i),  the  Vice-Chancbllor  op  England  Robinson 
treated  the  question  as  quite  settled,  (Pashley  was  here  stopped  waddinc- 
by  the  Court.)  ^^n. 

Lord  Dbnman,  Ch.  J. : 

Very  reluctantly  we  are  obliged  to  yield  to  the  later  authorities 
which  have  introduced  a  revolution  in  the  law  on  this  point, 

Pattbson,  J. : 

It  is  unnecessary  to  express  any  opinion  on  the  other  points  ;  for 
on  the  last  the  modem  authorities  seem  uniform. 

GoLERiDGB  and  Erle,  JJ.  concurred. 

B,ide  absolute. 


JORDAN  V.  BINCKES.  ,^«^*-'; 

June  1 1 . 
(13  Q.  B.  757—760 ;  S.  C.  18  L.  J.  Q.  B.  277  ;  7  Dowl.  &  L.  30 ;  13  Jur.  732.) 


A  /.  fa.  "returnable  immediately  after  the  execution  thereof,"  under 
8tat.  3  &  4  Will.  lY.X,  67,  b.  2  (2),  is  in  force  until  it  has  been  completely 
executed ;  and,  where  a  portion  only  of  the  amount  for  which  the  writ  iBsued 
was  realized  by  levy,  a  second  levy  under  the  same  writ  for  the  balance, 
eleven  years  afterwards,  was  held  good. 

Bramwell,  in  last  Easter  Term,  obtained  a  rule  calling  upon 
the  plaintiff  and  the  Sheriff  of  Middlesex  to  show  cause  why  the 
levy  and  execution  of  the  writ  of  fi.  fa.  in  this  cause  on  the  12th 
March,  1849,  should  not  be  set  aside,  and  why  the  sum  of  82Z.  4«. 
levied  by  the  said  sheriff  thereunder,  and  now  in  his  hands,  should 
not  be  returned  to  the  defendant.  The  writ  in  question,  ''  return- 
able immediately  after  the  execution  thereof,"  to  levy  90Z.  15«.,  had 
issued  in  1888.  In  that  year  a  levy  was  made  which  produced 
about  5L  after  payment  of  expenses ;  and,  on  12th  March,  1849, 
the  further  sum  of  82Z.  4^.  was  made  by  a  second  levy  under  the 
same  writ. 

Lush  for  the  plaintiff,  and  Burchell  for  the  sheriff,  now  showed 
cause : 

The  question  whether  a  second  levy  can  be  made  under  a  Ji.  fa., 
'*  returnable  immediately  after  the  execution  thereof,"  under  stat. 

(1)  11  Sim.  43^.  App.  H.  (1),  and  Chit.  Archb.  Pr.  14th 

(2)  Repealed  by  42  &  43  Vict.  c.  59,      ed.  p.  800  -A.  C. 
8.  2,  and  Sch.,  Pt.  I. ;  sec  now  E.  S.  C. 


[757] 
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joBDAN  3  &  4  Will.  IV.  c.  67,  8.  2,  arises  now  for  the  first  time.  A  second 
6INCKK8.  writ  for  tbe  purpose  of  obtaining  complete  execution  of  the  judg- 
ment would  have  been  irregular,  as  the  present  writ  has  not  been 
returned :  Chapman  v.  Boxclby  (i) ;  and  the  sheriff  was  bound  to 
make  the  second  levy  under  the  same  writ.  Before  stat.  3  &  4 
Will.  IV.  c.  67,  if  complete  execution  had  not  been  had  before  the 

{ ♦758  ]      return  day  of  the^/?./a.,  a  second  writ  would  *have  been  necessary 
to  warrant  further  execution.     Since  the  statute,  however,  it  has 
been  held  that  a  ea.  sa.  is  not  returnable  until  the  defendant  be 
arrested :  Leivis  v.  Holmes  {:^).     In  like  manner  a  Ji.  fa,  is  now  not 
returnable  until  "  after  execution,"  that  is  complete  execution.     It 
is  no  objection  that  complete  execution  is  not  had  until  after  the 
expiration  of  a  year  from  the  judgment,  provided  that  the  writ  has 
been  duly  sued  out  within  the  year  and  day.     This  has  been  dis- 
tinctly held  with  respect  to  a  ca,  sa. :  Simpson  v.  Heath  (8)  ;  Greeti- 
shields  v.  Harris  (4).      One  of  the  objects  of  the   statute  was  to 
render  a  succession  of  writs  unnecessary.    As  before  the  statute 
there  might  have  been  successive  levies  before  the  return  day,  so 
now,  the  writ  not  being  returnable  until  after  execution,  there  may 
be  successive  levies  until  execution,  that  is  until  complete  execution. 
In  this  respect  &Ji.fa.  is,  like  a  writ  of  sequestration,  a  continuing 
writ.    It  may  be  said  that,  if  a  Ji.  fa.  is  thus  to  be  in  force  for  an 
indefinite  time,   the  defendant  will  not  know  which   sheriff    is 
to  be  responsible  to  him.    But  there  is  no  difficulty  in  this ;  for, 
by  stat.  3  &  4  Will.  IV.  c.  99,  s.  7,  every  outgoing  sheriff  is  to 
deliver  to  his  successor  a  list  of  *'  all  writs  and  other  process  in  his 
hands  not  wholly  executed  by  him,  with  all  such  particulars  as 
shall  be  necessary  to  explain  to  the  said  incoming  sheriff  the  several 
matters  intended  to  be  transferred  to  him,*'  and  is  also  to  deliver 

[  ♦759  ]  over  the  *writ8  themselves :  and,  besides,  the  defendant  may  at 
any  time  rule  the  sheriff  to  return  what  he  has  done  upon  the  writ. 
The  phrase  **  not  wholly  executed  "  seems  to  contemplate  just  such 
a  case  as  the  present. 

Braynnelly  contra  : 

The  phrase  "  not  wholly  executed  "  probably  applies  to  a  ca.  sa. 
where  one  only  of  several  defendants  is  taken  under  it.  Though 
old  writs  are  handed  over  to  the  incoming  sheriff,  yet  the  defendant 

(1)  58  R.  R.  689  (8  M.  &  W.  249).  but  this  is  noticed  by  Parke,  B.  as  a 

(2)  10  Q,  B.  896.  mistake  for  1839.  in   Oreenshiehis  w 

(3)  5M.&W.  631.    According  to  this  Harris^  9  M.  &  W.  776. 
report,  1838  was  the  year  of  the  arrest;  (4)  9  M.  &  W.  774. 
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would  have  no  means  of  checking  the  accounts ;  and,  if  a  writ  Jordan 
is  to  be  in  force  for  eleven  years,  the  Statute  of  Limitations  may  bikckbs. 
bar  all  remedy  against  the  particular  sheriff  who  has  been  guilty  of 
misconduct.  This  defendant  may  have  supposed,  after  a  lapse  of 
eleven  years,  that  the  writ  was  satisfied  by  the  first  levy.  The  duty 
of  the  sheriff  is  to  take  enough  in  the  first  instance.  If  there  is 
not  enough  he  must  take  all  he  can ;  and  when  he  has  done  this 
he  has  executed  the  writ,  and  must  make  known  to  the  Court  what 
he  has  done.  If  the  defendant  has  two  parcels  of  goods  in  different 
parts  of  the  bailiwick,  the  sheriff  may  undoubtedly  seize  one  parcel 
to-day  and  the  other  parcel  to-morrow :  but  he  must  use  due 
diligence  to  levy  on  all  accessible  goods.  After  the  exercise 
of  such  diligence,  in  case  it  should  be  either  wholly  or  in  part 
ineffectual,  the  time  has  arrived  when  the  writ  is  executed :  for 
the  sheriff  may  then  return  either  nulla  bona,  or  Jieri  feci  as  to 
part  and  nulla  bona  as  to  the  residue.  According  to  the  practice 
contended  for  by  the  plaintiff,  the  entire  execution  may  be 
delayed  eleven  years,  all  the  defendant's  goods  being  bound  in 
the  interim. 

LoBD  Denman,  Ch.  J. :  [  760  ] 

It  seems  to  me  that  this  writ  was  not  completely  executed  by  the 
first  levy ;  and  I  do  not  see  where  the  line  is  to  be  drawn,  short  of 
complete  execution,  to  limit  the  force  and  duration  of  the  writ.  If 
the  defendant  wished  to  know  what  had  been  done  under  this  writ, 
be  might  have  ruled  the  sheriff  at  any  time  to  return  it.  The 
defendant's  construction,  namely,  that  the  writ  is  executed  as  soon 
as  the  sheriff  may  return  nulla  bona,  either  in  whole  or  in  part, 
requires  authority  to  support  it ;  and  such  authority  as  there  is 
seems  to  be  quite  against  him. 

Pattbson,  J. : 

I  cannot  see  at  what  point  the  sheriff  can  stop  before  complete 
execution.  Formerly,  if  other  goods  came  into  his  bailiwick  after 
a  partial  levy  and  before  the  return  of  the  writ,  the  sheriff  was 
bound  to  seize  them ;  and  he  is  equally  bound  to  do  so  now,  until 
the  writ  has  been  completely  executed. 

Erlb,  J.  (i) : 
I  am  of  the  same  opinion ;  and  I  think  the  statute  must  be  so 
(1)  Coleridge,  J.  was  sitting  at  Guildliall. 
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Jordan       construed  in  order  to  give  any  intelligible  limit  to  the  writ :  the 
BiNoicKs.      t^9^  suggested  with  reference  to  the  sheriff's  ability  to  return  nuUa 
bona  would,  I  think,  very  often  give  but  a  doubtful  limit. 

Ride  discharged. 


1849.         DOE  D.  CLAY  AND  Others  v.  JONES  and  Others  (1). 

May^2.  ^^^  ^  ^  774—779;  S.  C.  18  L.  J.  Q.  B.  260;  13  Jur.  824.) 

[  774  ]  ]3,^  seised  in  fee  of  land,  mortgaged  for  1,000  jearsto  D.    Afterwards  H. 

mortgaged  in  fee  to  J.,  subject  to  the  term.  Aiterwards  H.  mortgaged  in 
fee  to  M.,  and  assigned  the  equity  of  redemption  to  C.  Afterwards  M. 
assigned  his  mortgage  in  fee,  and  D.  assigned  the  term,  both  to  trustees, 
the  term  to  be  reconveyed  as  C.  should  direct.  Aiterwards,  and  after 
3l8t  December,  1845,  C.  paid  off  the  sums  secured  on  the  term.  The 
mortgage  to  J.  was  not  known  to  any  of  the  parties  except  J.  and  the 
mortgagor,  H. 
On  ejectment  by  the  trustees  for  C.  against  J.,  Held : 
That  the  plaintiff  must  recover,  for  that  the  term  was  still  in  existence, 
and  not  put  an  end  to  by  stat.  8  &  9  Vict.  c.  112,  s.  2,  inasmuch  as  it  was 
not  made  attendant  on  the  inheritance  by  express  declaration,  nor  was  so 
by  construction  of  law,  being  expressly  assigned  in  trust  for  the  parties 
supposed,  by  mistake,  to  be  entitled  to  the  inheritance. 

Ejectment  for  messuages  and  lands  in  Denbighshire,  on  the 
three  demises,  (1)  of  John  Clay  and  Meredith  Humphreys,  (2)  of 
Richard  Thompson,  (3)  of  John  Thompson. 

On  the  trial,  before  Erie,  J.,  at  the  Denbighshire  Spring  Assizes, 
1848,  the  facts,  and  the  points  finally  insisted  upon  by  the  parties, 
were  the  following,  as  stated  by  Pattbson,  J.  in  delivering  judg- 
ment in  the  present  case. 

"  In  1888,  Mary  Humphreys,   with   others,  mortgaged  (2)   the 
premises  in  question  for  1,000  years  to  Davies  (3). 
[  ♦775  ]  "  In  1889,  she  conveyed  the  fee  for  19Z.,  subject  to  *this  mortgage 

term,  to  her  daughter  Caroline,  the  wife  of  the  defendant  (4) : 
and  this  conveyance  was  unknown  to  the  parties  to  the  subsequent 
deeds. 

*^  In  1842  she  (s)  mortgaged  the  premises  in  fee  to  MinshuU.  In 
October,  1844,  she  conveyed  the  equity  of  redemption  after  these 
mortgages  to  Clay,  the  lessor  of  the  plaintiff,  with  power  to  Meredith 
Humphreys  (6)  to  become  jointly  entitled.     In  December,  1844, 

(1)  Foil,    in    Anderson    v.    Pignet      interest. 

(1872)  L.  E.  8  Ch.  180,  42  L.  J.  Ch.  (4)  John  Jones.  The  payment  of 
310. — A.  C.  the  consideration  money  was  found  by 

(2)  The  title  of  the  conveying  party      the  jury. 

to  the  fee  simple  was  not  disputed.  (5)  Mary  Humphreys. 

(3)  To  secure  repayment  of  60/.  with         (6)  Son  of  Mary  Humphreys. 
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MinshuU  assigned  the  mortgage  of  the  fee  to  Bichard  Thompson  (i) ;        doe  d. 
and  the  representatives  of  Davies,  who  had  died,  assigned  the  term  ^^^ 

of  1,000  years  to  John  Thompson,  as  trustee;  there  being  a  further       Jones. 
advance  on  mortgage  by  Bichard  Thompson  to  Clay ;  and  the  term 
was  declared  to  be  to  secure  the  mortgage  money  to,  and  afterwards 
to  be  reconveyed  as  Clay  and  Meredith  Humphreys  should  direct. 

"  In  September,  1847,  a  part  of  the  premises  being  required  for 
a  railway,  Clay  received  the  purchase-money  from  the  Company, 
and  therewith  paid  off  the  mortgagees. 

"  The  plaintiff's  case  was  first  rested  on  the  demise  of  Bichard 
Thompson  as  owner  of  the  fee.  On  the  defendants  proving  the 
prior  conveyance  of  the  fee  in  1839,  the  plaintiff  relied  on  the 
demise  by  John  Thompson,  the  assignee  of  the  mortgage  term  for 
1,000  years.  And  the  defendant  has,  in  answer,  contended  that  it 
is  a  satisfied  term  determined  by  the  operation  of  stat.  8  &  9  Yict. 
c.  112,  s.  2,  enacting  that  a  term  of  years  (2),  *which,  '  by  express  [  ♦776  ] 
declaration  or  by  construction  of  law,'  becomes  attendant  upon  the 
inheritance,  '  immediately  upon  the  same  becoming  so  attendant ' 
absolutely  ceases  and  determines." 

A  verdict  was  taken  for  the  plaintiff,  with  leave  to  move  to  enter 
a  verdict  for  the  defendants.  In  Easter  Term,  1848,  Townsend 
obtained  a  rule  accordingly.    In  Easter  Term,  1849  (3), 

Welsby  and  W.  L.  Fovlkes  showed  cause : 

The  term  has  not  been  assigned  to  attend  the  inheritance,  and 
therefore  still  subsists.  The  effect  of  the  conveyance  of  December, 
1844,  is  to  make  the  term  attendant  on  such  inheritance  as  Clay  or 
Meredith  Humphreys,  or  both,  were  supposed  to  have :  but  in  fact 
they  had  not  the  inheritance  at  all ;  it  was  in  Caroline  Jones,  under 
the  conveyance  of  1839.  On  the  other  side,  reliance  will  be  placed 
on  Doe  d.  Cadwalader  v.  Price  (4).  There  land  had  been  mortgaged 
for  a  term :  and  a  party,  supposing  himself  entitled  to  the  fee,  as 
heir  of  the  mortgagor,  and  being  in  possession,  mortgaged  in  fee, 
and  levied  a  fine  to  confirm  the  mortgage ;  and  the  term  was 
expressly  assigned  in  trust  for  the  mortgagee.  The  party  sold  the 
estate,  the  vendee  paying  off  the  mortgage,  and  taking  a  con- 
veyance of  the  legal  fee  and  the  equity  of  redemption,  and  the 
term  being  assigned  to  his  trustee  to  attend  the  inheritance.    It 

(1)  Ab  trufitee  for  sale.  &c.,  as  above. 

(2)  "Every  term  of  years**  "becom-  (3)  April  17th.  Before  Patteson 
ing  satisfied  after*'  31st  December,      and  Erie,  JJ. 

1846,  •*  and  which,  either  by  express  **         (4)  73  B.  B.  665  (16  M.  &  W.  603). 
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Doe  d.       afterwards  appeared  that  the  party  was  not  entitled  to  the  land,  a 

r.  devise  by  the  first  mortgagor  having  been  discovered :  but  it  was 

Jones.       nevertheless  held  that  the   term  had  absolutely  determined.     In 

[  *777  ]      Doe  d.  Hall  v.  Moxdsdale  (i),  also,  *where  the  term  was  held  to  have 

ceased,  it  had  been  expressly  assigned.     Those  cases  were  decided 

on  sect.  1. 

(Toivnsend,  contra,  stated  that  he  relied  on  sect.  2.) 

The  term  has  not,   "  by  express   declaration,"   been  assigned  to 
attend  the  inheritance.    Nor  was  it  attendant  **  by  construction  of 
law."     The  rule  as  to  the  construction  of  law  by  which  a  term 
attended  the  inheritance  before  the  statute  (and  it  must  be  the 
same  now)  is  laid  down  by  Sir  Edward  Sugden.     "  It  is  a  general 
rule,  that  whenever  a  term  would  merge  in  the  inheritance  if  united, 
it  shall  attend,  if  in  a  different  person,  without  an  express  declara- 
tion, by  implication  of  law  founded  on  the   Statute  of  Frauds." 
**  Therefore,  where  a  person  purchases  the  inheritance  in  his  ow^n 
name,  and  takes  an  assignment  of  a  term  in  the  name  of  a  trustee ; 
or  takes  a  conveyance  of  the  fee  in  the  name  of  a  trustee,  and  an 
assignment  of  a  term  in  his  own  name ;  in  both  these  cases  the 
term  attends  the  inheritance,  unless  there  be  an  express  declaration 
to  the  contrary,  whether  the  term  be  purchased  or  obtained  before 
or  after  the  purchase  of  the  fee.    And  in  general  there  is  no  differ- 
ence between  an  assignment  of  a  term  to  a  trustee,  in  trust  to 
attend  the  inheritance,  and  an  assignment  to  a  trustee,  in  trust  for 
the  purchaser,  his  executors,  administrators  and  assigns " :  Sugd. 
Vend.  &  P.  786  (11th  ed.).    Now,  if  Clay  and  Meredith  Humphreys 
had  been  owners  of  the  inheritance,  the  term  would  have  attended 
that  inheritance :  but  it  cannot  attend  the  inheritance  of  Caroline 
Jones,  the  express  declaration  being  that  it  is  in  trust  for  the  disposal 
of  Clay  and  Meredith  Humphreys,  and  the  term  being  in  fact  now 
insisted  upon  as  hostile  to  the  inheritance  of  Caroline  Jones.    It  is 
[  *778  ]       impossible  that  a  term,  by  construction  *of  law,  can  be  held  to  have 
been  so  assigned  as  to  attend  a  title  the  existence  of  which  was  not 
known  to  the  assignor  or  assignee.    But,  even  if  the  deed  of  1839 
had  been  known,  the  only  construction  would  have  been  that  the 
term  was  assigned  as  a  protection  against  that  deed. 

Townsendf  contra : 

By  the  deed  of  1889,  the  defendant  John  Jones  had  the  fee  subject 
(1)  73  B.  B.  693  (16  M.  &  W.  689). 
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to  the  mortgage.    When  the  mortgage  is  satisfied,  the  term  is  at  an       doe  j. 
end,  and  cannot  be  set  up  against  the  real  owner  of  the  inheritance.  ''^^ 

The  term  can  now  subsist  only  for  the  benefit  of  such  owner.  The  Jones. 
statute,  according  to  Sir  E.  Sugden,  ''puts  an  end  to  the  assign- 
ment of  satisfied  terms  as  a  protection  to  a  purchaser ;  and  there 
appears  to  be  no  foundation  for  the  notion  that  any  such  term  can 
now  be  kept  on  foot  as  an  attendant  term  by  assignment :  "  Vend. 
&  P.  p.  777. 

(Pattbson,  J. :  The  money  which  was  secured  by  the  term  has 
not  been  paid  by  the  defendant.) 

It  has  not :  but,  if  the  term  be  satisfied,  it  is  at  an  end,  by  whom- 
soever the  satisfaction  has  been  made.  The  criterion  is,  according 
to  the  language  of  the  Cotjbt  in  Doe  d.  Cadxcalader  v.  Price  (i), 
whether  the  protection  of  the  term  is  wanted  for  the  real  owner  of 
the  inheritance. 

(Erle,  J. :  There  can  be  no  doubt  that  the  statute  applies,  when, 
as  in  that  case,  the  term  is  expressly  assigned  to  attend  the 
inheritance.) 

Suppose  every  thing  after  the  conveyance  of  1889  to  be  here  laid 
out  of  the  question :  then  the  defendant  is  a  party  having  the  fee 
Bimple  subject  to  a  mortgage  which  a  third  party  satisfies. 

(Pattbson,  J. :  If  you  put  out  of  the  question  all  that  *pas8eB       [  '779  ] 
after  the  conveyance  of  1839,  you  have  no  payment  of  money.) 

Cur.  adv.  vidt. 

Pattbson,  J.,  in  this  Term  (May  22nd),  delivered  the  judgment  of 
the  Court  : 

The  facts  raising  the  point  for  decision  in  this  case  are  in  sub- 
stance these.  (His  Lordship  then  stated  the  facts  and  points,  as 
ante,  p.  510.) 

It  is  not  necessary  to  decide  whether  the  defendant,  claiming  to 
have  the  fee,  can  maintain  that  this  is  a  satisfied  term,  the  satis- 
faction of  the  mortgages  having  been  made,  not  by  him,  but  by 
Clay,  under  a  mistaken  belief  that  the  equity  of  redemption  in  fee 
had  been  conveyed  to  himself ;  because  we  are  of  opinion  that  this 
term  is  not  within  either  of  the  alternatives  in  the  statute  for 

(1)  73  B.  B.  661,  662  (16  M.  &  W.  613,  614). 
B.R. — VOL.  LXXVIII.  88 
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DoKd.       determining  terms.    It  is  not  attendant  on  the  inheritance    by 

Oil  AY 

^^  express  declaration,  there  being  no  such  declaration.     Neither  is  it 

Jones.  Jj^  construction  of  law;  for  the  trust  is  expressly  declared  to  be 
for  Clay  and  Humphreys,  who  have  not  the  inheritance.  And, 
although  they  were  supposed  to  be  entitled  thereto  when  the  deed 
was  executed,  that  supposition  is  now  proved  to  have  been  founded 
on  a  mistake.  That  mistaken  supposition  has  no  effect  upon  the 
express  words  of  the  instrument. 

Rule  discharged. 


1849.  FEEEMAN  v.  EOSHER. 

May  22. 
JL  (13  Q.  B.  780—789  ;  S.  C.  18  L.  J.  Q.  B.  340;  13  Jur.  881.) 

L  iSO  J  ^  principal  is  not  liable  in  trespass  for  the  act  of  his  agent  unless  he 

authorized  it  beforehand,  or  subsequently  assented  to  it  with  kuowled^  of 
what  had  been  done.  Therefore,  where,  in  an  action  of  trespass  against  a 
landlord,  it  appeared  that  he  gave  a  broker  a  warrant  to  distrain  for  rent, 
and  the  broker  took  away  and  sold  a  fixture,  and  paid  the  proceeds  to  the 
defendant,  who  received  them  without  inquiry,  but  without  knowledge  that 
anything  irregular  had  been  done :  Held,  that  no  such  authority  or  assent 
appeared  as  would  sustain  the  action. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house 
and  yard,  making  a  noise  and  disturbance,  and  staying  and  con- 
tinuing &c.,  prostrating  and  destroying  divers  buildings  kc.  of 
plaintiff,  to  wit,  a  workshop,  a  fowl-house,  and  a  dust-place,  and 
carrying  away  and  converting  the  materials  &c. 

Pleas:  1.  Not  guilty.  Issue  thereon.  2.  As  to  breaking  and 
entering  &c.,  and  making  a  little  noise  &c.,  and  staying  and  con- 
tinuing &c. :  that  certain  rent  for  the  premises  was  in  arrear  from 
plaintiff  to  defendant,  and  defendant  entered  to  distrain,  and  took  and 
impounded  &c.,  and  removed  the  goods  (not  being  replevied)  after 
five  days,  and  in  so  doing  necessarily  made  a  little  noise  &c.,  and 
continued  &c. :  verification.  Replication.  That  plaintiff  commenced 
his  action  and  declared,  not  for  the  trespasses  in  the  last  plea 
mentioned,  but  for  that  defendant,  at  the  times  when  <fec.,  on 
another  and  different  occasion,  and  for  another  and  different  pur- 
pose than  the  occasion  and  purpose  in  the  last  plea  mentioned, 
broke  and  entered  &c.,  and  made  a  noise  &c.,  and  stayed  &c.: 
which  trespasses  newly  assigned  are  other  and  different  &c.  Veri- 
fication. Plea  to  the  new  assignment :  Not  guilty.  Issue  thereon. 
L  781  ]  On  the  trial,  before  Erie,  J.,  at  the  sittings  in  Middlesex  after 

Michaelmas  Term,  1848,  it  appeared  that  the  defendant  had  given 
a  warrant  to  a  broker  to  distrain,  without  any  special  in   ructions ; 
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and  the  broker,  in  distraining,  had  removed,  among  other  things,  a  Freeman 
wooden  shed,  which  was  supported  by  brick  walls,  believing  it  to  be  roshbb. 
legally  removable.  It  became  a  question,  on  the  evidence,  whether 
or  not  the  shed  was  a  fixture ;  and  the  learned  Judge  left  this  to 
the  jury,  explaining  to  them  the  law.  It  appeared  that  the  broker 
had  sold  the  materials  of  the  shed,  and  paid  over  the  proceeds  to 
the  defendant,  who  received  them  without  knowledge  of  any 
suggested  irregularity ;  nor  did  it  appear  that  he  had  made  any 
enquiry.  The  jury  were  of  opinion,  on  the  evidence,  that  the  shed 
was  a  fixture ;  and  a  verdict  was  taken  for  the  plaintiff  upon  the 
issues  on  Not  guilty,  leave  being  reserved  to  move  that  a  verdict 
might  be  entered  for  the  defendant  on  two  points,  namely :  That, 
the  trespass  in  taking  the  fixture  being  merely  aggravation  of  the 
trespass  justified  in  the  second  plea,  the  plaintiff  could  not  recover 
on  the  new  assignment,  no  additional  trespass  being  proved :  And 
that  the  defendant  was  at  any  rate  not  liable,  under  the  circum- 
stances, for  the  irregular  act  of  the  bailiff.  Shee,  Serjt.,  in  the 
ensuing  Term,  obtained  a  rule  nisi  to  enter  a  nonsuit  or  a  verdict 

for  the  defendant.     In  last  Easter  Term, 

«  «  «  •  « 

Newton  and  Metcalfe  showed  cause  on  the  points  reserved,  and  [  784  ] 
contended,  as  to  the  new  assignment,  *that,  admitting  the  entry  to  [  *785  ] 
be  justified  by  the  first  plea,  the  unlawful  taking  of  a  fixture  after 
the  entry  (which  taking  was  not  justified  by  that  plea)  was  a  sub- 
stantive injury,  and  made  the  parties  trespassers  ab  initio ;  so  that 
the  new  assignment  was  maintainable.  They  observed  that  the 
defendant  had  himself  made  the  taking  a  distinct  trespass  by  his 
form  of  pleading ;  and  they  cited  Lane  v.  Dixon  (i). 

(Patteson,  J.  mentioned  Neville  v.  Cooper  (2).) 

The  remaining  and  principal  question  is,  whether  or  not  the 
landlord  was  liable  for  the  broker's  wrongful  act :  and  he  was  so, 
inasmuch  as  the  act  was  done  wholly  for  his  benefit,  and  he 
received  the  proceeds  of  the  seizure  without  any  inquiry.  Dean  v. 
Branthwaite  (3),  Croft  w.  Alison  (4),  Ellis  v.  Turner  {5),  and  Irving  v. 
Motly{fi)y  show  how  far,  generally,  an  employer  is  liable  for 
wrongful  acts  as  done  in  his  service. 

(1)  71  B.  R.  484  (3  0.  B.  776).  (4)  23  B.  B.  407  (4  B.  &  Aid.  590). 

(2)  2  Or.  &  M.  329.    See  CurlewU  (5)  5  K.  B.  441  (8  T.  R.  631). 
V.  Laurie,  12  U.  B.  640.  (V)  7  Bing.  543. 

(3)  5  Eep.  N.  P.  C.  35. 

83-2 


516  1849.     Q.  B.     13  Q.  B.  786—786.  [b-r. 

Frkbhan         (Erlb,  J. :    If  a   servant,   doing   the    business   of  his    master, 

R08HKB.      commitH  an  injury  through  negligence,  the  master  is  liable  to  an 

action  on  the  case.     If  he  commits  a  wilful  trespass,  out  of  the 

line  of  his  duty,  he  is  answerable  himself  as  for  a  trespass,  and  his 

employer  is  not.) 

The  employer  is  not  liable  if  the  act  is  'clearly  beyond  the  scope 
of  the  service :  AV Mantis  v.  Ciickett  (i),  Joel  v.  Morison  (2)  ;  other- 
wise, if  it  be  for  the  purposes  of  the  service.  The  broker  here  was 
a  trespasser,  quoad  the  seizing  of  the  fixture  at  least,  ab  initio  ;  in 
respect  of  the  entry  as  well  as  in  respect  of  the  seizure :  Haixey 
[  ♦786  ]  *v.  Pocock  (8),  Piice  v.  Woodhovse  (4).  The  employer,  therefore, 
cannot  here  avail  himself  of  the  distinction  between  case  and 
trespass ;  if  the  broker  is  a  trespasser,  he  is  one  also. 

(WiGHTMAN,  J. :  The  question  really  is,  whether  the  broker  had 
the  defendant's  authority  for  what  he  did.  Supposing  that  the 
defendant  received  the  proceeds  of  this  levy,  can  you  show  that 
that,  under  the  circumstances,  makes  him  a  trespasser  by  relation  '? 

Eble,  J. :  The  money  being  handed  over  without  notice  by  the 
broker  or  knowledge  by  the  defendant.) 

In  Com.  Dig.  Trespass  (C  1)  it  is  said  that  "  Trespass  lies " 
*'  against  him  who  afterwards  assents  to  a  trespass  done  for  his  use 
or  benefit,  though  not  privy  at  the  time  of  doing  it "  (5) ;  and  "  So, 
if  he  assents  to  the  act  of  his  servant  in  seizing  goods,  he  will  be  a 
trespasser  for  misusing  of  the  goods  in  seizure,  though  not  privy 
to  the  misusage ;  "  to  which  latter  point v.  Gibson  (e)  is  cited. 

(WiGHTMAN,  J. :  Where  a  man  is  made  a  trespasser  by  relation 
as  having  assented,  it  is  always  shown  that  he  knaw  of  the  trespass.) 

Bates  V.  Pilling  (7)  shows  how  far  the  implication  of  authority  is 
carried  in  an  action  of  trespass,  where  the  act  takes  effect  for  the 
benefit  of  the  employer.  Jarmain  v.  Hooper  (8)  is  a  case  of  the 
same  class.  In  Leicis  v.  Read  (0)  sheep  had  been  distrained  for  rent 
in  a  place  where  the  seizure  did  not  appear  to  have  been  Iwful,  and 

(1)  1  E.  E.  618  (1  East,  106).  Tumman,  6  Man.  &  G.  236. 

(2)  40  E.  R  814  (6  Car.  &  P.  601).  (6)  Lane,  90. 

(3)  63  E.  E.  741  (1 1  M.  &  W.  740).  (7)  6  B.  &  C.  38. 

(4)  1  Ex.  669.  (8)  64  E.  E.  861  (6  Man.  &  G.  827), 

(5)  Citing  4  Inst.  317.  See  Wil4on  (9)  67  E.  E.  828  (13  M.  &  W.  834). 
V.  Barker,  4  B.  &  Ad.  614;  WiUon  v. 
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the  proceeds  of  the  distress  had  been  accounted  for  to  the  landlord ;     Fhbbsman 
and  it  was  held  that  he  would  be  liable  if  the  facts  showed  that  he      roshkb. 
"  meant  to  take  *upon  himself,  without  inquiry,  the  risk  of  any      [  ♦787  ] 
irregularity  which  "  the  bailiffs  **  might  have  committed,  and  to 
adopt  all  their  acts." 

(WiGHTMAN,  J. :  That  case  is  directly  against  you.  It  was  held 
there  that  the  landlord  was  not  liable  "  unless  he  ratified  the  act 
of  the  bailififs,  with  knowledge  that  they  took  the  sheep  elsewhere 
than  "  in  the  proper  place.) 

In  Huiry  v.  Ri€kman(i)  Littlbdale,  J.  even  held  the  employer 
liable  if  he  did  not  disclaim  the  act  when  it  came  to  his  knowledge. 
Where  the  thing  done  is  independent  of  any  possible  authority,  and 
in  its  own  nature  unlawful,  as  where  a  servant  drives  a  horse  from 
the  highway  into  his  master's  close,  and  there  impounds  it  (Lyons 
V.  Martin  (2)),  a  different  question  arises. 

(WiGHTHAN,  J. :  The  ground  you  take  is,  that  the  defendant  has 
had  the  benefit  of  the  tortious  act,  and  has  never  repudiated  it,  and, 
if  he  obtains  a  verdict  in  this  action,  will  keep  the  proceeds.) 

That  is  the  argument ;  and  it  is  borne  out  by  Com.  Dig.  Trespass 
(C  1),  already  cited. 

The  Court  said  that  they  would  take  time  to  consider  whether  it 

would  be  necessary  to  hear  counsel  {Shee,  Serjt.  and  CoUier)  in 

support  of  the  rule. 

Cur.  adv.  vult, 

Pattbson,  J.,  in  this  Term  (May  22nd),  delivered  the  judgment  of 
the  CouBT : 

In  trespass  quare  clamnm  fregit,  the  question,  under  the  plea  of 
Not  guilty,  was,  whether  the  defendant  was  shown  to  be  liable  for 
the  pulling  down  of  a  building  and  the  removal  of  a  fixture,  by 
reason  that  he  had  given  a  warrant  to  a  broker  to  distrain  the 
chattels  of  *the  plaintiff,  and  the  broker  had  done  the  acts  com-  [  ♦788  ] 
plained  of  under  the  supposition  that  they  were  chattels,  and  had 
sold  the  things  removed,  and  paid  over  the  proceeds  to  the  defendant, 
who  had  received  the  same  without  any  knowledge  that  a  trespass 
had  been  committed  :  the  question  being  the  same  in  respect  of  the 
pleas  to  the  declaration  and  new  assignment. 

(1)  1  Moo.  ft  Bob.  126.  (2)  47  B.  B.  637  (8  Ad.  &  £1.  512). 
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Freeman  It  is  clear  that  a  principal  is  not  responsible  for  a  trespass  by  an 
UoraBR.  agent,  unless  he  gave  a  prior  authority  or  subsequent  assent.  Here 
the  warrant  was  the  only  prior  authority,  and  clearly  did  not  extend 
to  destroying  a  building  or  removing  a  fixture.  The  chief  reliance 
was  therefore  placed  on  the  receipt  of  the  money  as  proof  of  a 
subsequent  assent ;  but,  as  the  defendant  had  no  knowledge  that  a 
trespass  had  been  committed,  and  received  it  in  the  belief  that  his 
warrant  had  been  lawfully  executed,  the  receipt  under  such  circum- 
stances is  no  evidence  of  assent.  Where  the  principal  is  responsible 
for  damage  arising  from  the  want  of  skill,  or  mistake,  of  the  agent 
in  the  course  of  the  performance  of  his  employment,  the  principal 
is  not  responsible  in  trespass  but  in  case ;  and  the  form  of  action 
involves  an  interest  of  some  importance,  as  the  measure  of  damages 
in  an  action  on  the  case  would  be  confined  to  an  indemnity. 

Where,  in  trespass  for  taking  goods,  the  principal  was  held  to  be 
a  trespasser  ab  initio  by  reason  of  the  agent  misusing  goods  which 
had  been  seized  under  a  right  to  search,  it  is  stated  that  the 
defendant  approved  of  the  seizure  for  the  purpose  of  the  search  in 
the  course  of  which  the  goods  were  misused ;  the  seizure,  therefore, 
was  expressly  adopted  by  the  defendant,  and  became  his  act  with 

[  '789]       all  its  incidents :  v.  Oibson  (i).     *Where  the  authority    of 

the  principal  as  to  taking  of  sheep  had  been  exceeded,  and  the 
agents  had  taken  sheep  not  within  the  authority,  and  had  sold 
them  and  paid  over  the  proceeds  to  the  principal,  it  was  held  that 
the  principal  would  not  be  liable  in  trover  unless  he  ratified  the 
acts  of  the  agents  with  knowledge  that  they  took  the  sheep  not 
according  to  authority,  or  unless  he  meant  to  take  upon  himself, 
without  inquiry,  the  risk  of  any  irregularity  which  they  might  have 
committed,  and  to  adopt  all  their  acts.  The  latter  alternative  is 
equivalent  to  ratifying  with  knowledge,  because  the  intention  to 
adopt  the  act  at  all  events  is  the  same  as  adopting  with  knowledge. 
A  new  trial  was  granted,  on  the  ground  that  there  was  sufficient 
evidence  to  go  to  the  jury  of  such  a  general  adoption.  The  facts 
constituting  such  evidence  are  not  distinctly  stated  :  but  it  appears 
that  the  defendant  was  taken  to  have  ordered  the  sale  of  the  sheep 
which  had  been  wrongfully  taken :  Lewis  v.  Read  (2). 

In  the  present  case  it  was  taken  by  consent,  as  if  found  by  the 

jury,  that  the  evidence  to  fix  the  defendant  consisted  solely  of  the 

warrant  of  distress  and  of  the  receipt  of  the  proceeds  of  the  sale. 

The  defendant  had  received  no  information  about  the  making  of 

(1)  Lane,  90.  (2)  67  B,  E.  828  (13  M.  &  W.  834). 
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the  distress  ;  neither  had  he  interfered  about  the  sale.     The  facts     fbkeman 
negative  a  ratification  with  knowledge ;  and  there  were  no  facts  to      roshkb. 
warrant  an   inference   that  he   intended   anything  beyond   what 
appears.     Lewis  v.  Read  (i)  is  thus  an  authority  for  the  defendant. 

Rule  absolute. 


GARDNER  v.  SLADE  et  ux.  i849. 

(13  Q.  B.  796—802  ;  S.  C.  18  L.  J.  Q.  B.  334  ;  13  Jur.  826.)  JvmVa\ 


Case  for  elanderous  words.  Plea,  Not  guilty.  PlaintifE,  a  domestic 
servant,  about  to  enter  the  service  of  B.,  referred  B.  for  her  character  to 
defendant,  in  whose  service  plaintiff  had  been.  Defendant  being  then 
unwell,  her  husband  answered  the  application,  and  gave  plaintifP  a  good 
character;  and  B.  took  plaintiff  into  service.  Defendant  recovered,  and,  in 
a  letter  written  to  B.  on  other  matters,  said  that  she,  defendant,  had  lately 
been  much  imposed  upon  in  her  kitchen.  B.  in  consequence  made  further 
inquiries  of  defendant  as  to  plaintiff's  character;  and  defendant,  in  answer, 
spoke  the  words  complained  of,  viz.  that  she  suspected  plaintiff  of 
dishonesty. 

The  jury,  in  answer  to  the  Judge,  found  that  defendant  intended  by  her 
letter  to  induce  inquiries  on  B.'s  part  as  to  plaintiff :  and  they  found  a 
verdict  for  plaintiff,  subject  to  leave  to  move  for  a  nonsuit.  On  motion 
to  enter  a  nonsuit. 

Held,  that  the  defendant  was  bound  to  correct  any  error,  as  to  plaintiff's 
character,  into  which  she  supposed  B.  to  have  been  led  by  the  answer  to 
B.'s  foi-mer  application ;  and  that  the  woixis  were  spoken  under  such  cir- 
cumstances as  prima  facie  to  be  privileged.  Held,  also,  that  the  facts  that 
defendant  alluded  to  plaintiff,  and  induced  inquiries  about  her,  were  not 
evidence  of  malice.     Bule  absolute  for  a  nonsuit. 

Case  for  slanderous  words,  spoken  by  the  female  defendant, 
imputing  dishonesty  to  the  plaintiff  as  a  servant.  Plea,  Not  guilty. 
Issue  thereon. 

On  the  trial,  before  "Wightman,  J.,  at  the  sittings  at  Westminster 
after  Hilary  Term,  1848,  it  appeared  that,  the  plaintiff  having  been 
cook  in  the  defendants'  family,  a  lady  named  Malcolmson  applied 
to  know  what  character  she  hore  while  in  defendants'  service.  At  the 
time  of  this  application  Mrs.  Slade  was  ill ;  Mr.  Slade  answered 
the  application,  and  gave  the  plaintiff  a  good  character ;  and  Mrs. 
Malcolmson  took  the  plaintiff  into  her  service.  Mrs.  Slade 
recovered,  and  wrote  a  letter  to  Mrs.  Malcolmson,  in  which  she 
made  inquiries  as  to  the  character  of  another  servant  who  had  been 
in  Mrs.  Malcolmson's  service  as  cook.  In  her  letter  she  asked 
about  her  dealings  with  respect  to  the  meat  and  other  things 
required  in  the  kitchen,  and  ended  as  follows :  "  I  mention  this 

(1)  67  B.  E.  828  (13  M.  &  W.  834). 


[  7^6  ] 
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qardkbb  particularly,  having  discovered  that  I  have  been  much  imposed  on 
Sladb.  ^^  ^his  way  a  short  time  ago."  Mrs.  Malcolmson  called  on  Mrs. 
Slade,  and,  after  giving  her  the  required  information,  asked  if  in 
[  *797  ]  the  latter  part  of  the  letter  she  alluded  to  the  *plaintifif  (who  had 
then  been  in  Mrs.  Malcolmson's  service  about  six  weeks).  Mrs. 
Slade  replied  that  she  did,  and  then,  in  answer  to  questions  put  to 
her,  spoke  the  words  complained  of,  which  were  to  the  effect  that 
she  suspected  that  the  conduct  of  the  plaintiff  when  in  her  service 
was  not  honest.  After  the  plaintiff  had  begun  to  take  legal  steps 
against  the  defendants,  Mrs.  Slade  wrote  to  Mrs.  Malcolmson  a 
letter  expressing  her  vexation,  and  saying :  "  You  will  remember 
that  I  imputed  no  dishonesty  ;  for  of  that  I  have  no  knowledge." 
The  defendants'  counsel  contended  that  the  words  were  spoken 
under  such  circumstances  as  to  be  a  privileged  communication ; 
and  that  there  was  no  evidence  of  malice.  The  learned  Judge  gave 
leave  to  move  for  a  nonsuit.  The  jury,  in  answer  to  questions  by 
him,  found  that  the  first  letter  was  intended  to  allude  to  the 
plaintiff,  and  to  invite  inquiry,  and  returned  a  verdict  for  the 
plaintiff,  damages  40«. 

Crmvder,  in  Michaelmas  Term,  1848,  obtained  a  rule  nisi  to 
enter  a  nonsuit,  or  to  arrest  the  judgment.  The  arguments  on  the 
latter  branch  of  the  rule  are  omitted,  as  the  Court  pronounced  no 
opinion  on  it.     In  Hilary  Term  last  (i),  and  on  this  day, 

Petersdorff  showed  cause : 

The  question  is,  whether  there  was  any  evidence  to  go  to  the 
jury  in  support  of  the  plaintiff's  case.  The  defendant  invited  the 
inquiry ;  the  jury  have  found  that  such  was  the  intention  of  the 
first  letter.  If  a  master  originates  the  communication  which  is 
[  ♦798  ]  prejudicial  to  the  servant,  the  communication  *is  not  privileged ; 
or  at  all  events  the  fact  that  the  master  did  volunteer  the  statement 
is  some  evidence  of  malice:  Pattisan  v.  Jones  {2).  This  was  a 
communication  made  after  the  character  had  been  given,  and  after 
the  plaintiff  had  obtained  a  situation  :  that  also  makes  it  at  least  a 
question  for  the  jury  whether  the  statement  was  bond  fide  made  in 
discharge  of  a  duty.  In  Foiintmn  v.  Boodle  (3)  many  of  the  cases 
are  collected  :  and,  though  the  facts  there  are  not  so  like  those  in 

(1)  January   27th,    1849.       Before      See  Griffiths  v.  Lewis,   68  E.  E.  406 
Lord  Denman,  Ch.  J.,  Patteson,  Cole-      (7  Q.  B.  61). 

ridge  and  Wightman,  JJ.  (3)  61  R.  It.  121  (3  Q.  B.  5). 

(2)  32  E.  E.  490  (8  B.  &  C.  578). 
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the  present  case  as  are  the  facts  in  Pattison  v.  Jones  (i),  it  is  an     Gardner 
authority  to  show  that  there  was  a  question  for  the  jury.  Sladb. 

(Lord  Denman,  Gh.  J. :  In  Fountain  v.  Boodle  (2)  there  was 
evidence  that  the  reason  for  the  dismissal  was  untruly  stated ; 
there  was  no  such  proof  here. 

Coleridge,  J. :  Of  course  the  jury  must  decide  upon  the  circum- 
stances under  which  the  communication  took  place,  if  there  is  any 
dispute  about  them:  but,  if  they  are  not  in  dispute,  the  Judge 
must  decide  whether  or  not  the  communication  is  privileged. 

Patteson,  J. :  If  I  give  a  character  with  a  servant  to  you  and 
afterwards  discover  that  it  is  a  false  one,  am  I  not  bound  for  your 
sake  to  tell  you  so  when  I  find  it  out  ?) 

The  whole  subject  was  elaborately  discussed  in  Coxhead  v. 
Richards  (3),  Bluckham  v.  Pugh  (4),  and  Bennet  v.  Deacon  (5). 
Though  the  Judges  in  these  cases  did  not  agree  on  the  law,  none 
of  them  differed  as  to  the  question  for  the  jury.  And  at  all  events 
the  second  letter  here  was  some  evidence  of  malice,  as  the  defendant 
there  denied  having  used  the  words,  and  admitted  that,  if  she  did, 
they  were  not  true. 

(WiGHTMAN,  J. :  Not  quite ;  she  was  making  a  distinction  ^between  [  *799  ] 
knowledge  of  dishonesty,  and  suspicion.  The  only  circumstance 
that  induced  me  to  take  the  opinion  of  the  jury  at  all  was,  that 
Mrs.  Slade  by  her  first  letter  seemed  to  invite  the  inquiry.  All 
that  was  said  was  in  answer  to  questions ;  but  there  was  evidence 
that  those  questions  were  induced  by  the  female  defendant.) 

Crotcder,  contra : 

There  was  no  evidence  for  the  jury  on  the  question  of  privileged 
communication.  The  words  spoken  were  such,  and  were  spoken 
under  such  circumstances,  as  to  be  privileged  unless  maliciously 
spoken ;  and,  when  that  is  the  case,  the  speaking  of  the  words 
does  not  in  itself  afford  evidence  of  malice :  Child  v.  Affleck  (6). 
(He  was  then  stopped  by  the  Court.) 

(1)  32  R.  B.  490  (8  B.  &  C.  578).  (3)  69  B.  B.  530(2  C.  B.  569). 
See  Oriffiths  r.  Letm\  68  B.-  B.  406  (7  (4)  69  B.  R  555  (2  C.  B.  611). 
Q.  B.  61).  (5)  69  B.  B.  568  (2  C.  B.  628). 

(2)  61  B.  B.  121  (3  Q.  B.  5).  (6)  33  R  B.  216  (9  B.  &  C.  403). 
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gardhkb     Lord  Dbnman,  Ch.  J. : 

9, 

sladb.  The  only  doubt  in  this  case  arose  from  the  fact  that  the  inquiries 

originated  Vtiih  the  female  defendant.  It  appears  that,  having 
occasion  to  write  to  the  plaintiff's  mistress,  she  made  an  allusion 
to  the  plaintiff  which  induced  the  questions  in  answer  to  which  the 
words  were  spoken.  I  think  Mrs.  Slade  was  at  liberty,  under  the 
circumstances,  to  allude  to  the  plaintiff.  I  think  the  privilege 
which  protects  a  master  in  giving  a  character  lasts  as  long  as  BLuy- 
thing  is  discovered,  before  unknown  to  the  master ;  as,  for  instance, 
if  I  give  a  good  character  to  a  servant  and  next  day  discover  that 
the  servant  is  dishonest ;  surely  in  such  a  case  it  becomes  my  duty 
to  communicate  my  discovery  to  the  person  to  whom  I  have  given 
the  character.     In  the  present  case  there  was  no  evidence  of  malice. 

[  '800  ]  I  think  the  learned  Judge  did  right  in  reserving  leave  to  enter  *a 
nonsuit,  and  that  we  should  not  do  right  if  we  did  not  enter  one. 

Coleridge,  J. : 

There  is  nothing  here  to  prove  express  malice ;  nothing  that  can 
be  considered  evidence  of  malice,  except  the  fact  that  the  words 
were  spoken ;  and  that  must  be  taken  with  the  circumstances 
under  which  they  were  spoken.  Now,  if  the  circumstances  are 
such  that  all  that  was  said  and  done  was  consistent  with  duty,  the 
speaking  of  the  words  can  afford  no  evidence  of  malice.  In  the 
present  case  it  was  consistent  with  the  defendant's  duty.  My  Lord 
has  said  that,  if  I  in  ignorance  give  a  character  by  which  a  servant 
obtains  a  place,  and  afterwards  discover  that  I  was  deceived,  it 
becomes  my  duty  to  disclose  it :  nobody  can  doubt  that.  It  is  as 
if  the  question  were  now  for  the  first  time  asked  ;  for  in  fact  I  have 
not  given  the  answer  I  meant  to  give,  and  now  give  that  answer 
which,  had  I  then  been  rightly  informed,  I  should  have  given. 
Here  Mrs.  Malcolmson  applied  for  the  plaintiff's  character  whilst 
in  Mr.  Blade's  family,  at  a  time  when  Mrs.  Slade,  who  probably 
knew  most  about  that  department,  was  unwell ;  and  the  character 
was  given  by  Mr.  Slade ;  which  is  the  same  thing  as  if  Mrs.  Slade 
had  been  applied  to  and  had  answered,  and  had  afterwards  dis- 
covered those  facts  of  which  Mr.  Slade  at  the  time  was  not  cognizant. 
Then  Mrs.  Slade,  having  recovered,  had  occasion  to  write  to  Mrs. 
Malcolmson;  and  in  her  letter  she  made  what  we  must  now 
consider  as  an  allusion  to  the  plaintiff.  If  this  was  meant  to  lead 
to  inquiries  into  the  plaintiff's  character,  it  would  have  been  better 
to  do  it  openly;  but  I  will  take  it  in  the  strongest  way  for  the 
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plaintiff,  that  *MrB..  Slade  meant  to  invite  a  question  in  order  to     Oabdnbb 
liave  the  opportunity  of  making  the  answer,  and  that  she  is  in  the       Sladb. 
same  position  as  if  she  had  directly,  and  without  any  question       [  *80i  ] 
being  put,  said  to  Mrs.  Maleolmson  that  she  had  been  deceived  in  the 
character.     I  think  that,  for  the  reasons  I  have  given,  she  would 
in  such  a  case  have  been  in  the  same  situation,  as  to  privilege,  as 
she  would  have  been  in  when  the  character  was  applied  for  at  first ; 
and  it  is  clear  that  all  she  said  would  have  been  protected  if  spoken 
at  that  time. 

WlOHTMAN,  J.  : 

It  is  quite  a  mistake  to  treat  questions  of  this  kind  as  if  the  law 
allowed  a  privilege  only  for  the  benefit  of  the  giver  of  the  character. 
It  is  of  importance  to  the  public  that  characters  should  be  readily 
given.  The  servant  who  applies  for  the  character,  and  the  person 
who  is  to  take  him,  are  equally  benefited.  Indeed,  there  is  no  class 
to  whom  it  is  of  so  much  importance  that  characters  should  be 
freely  given  as  honest  servants.  It  is  for  that  object  that  the 
communications  are  protected.  It  is  agreed  on  all  hands  that,  if 
the  master  wantonly  and  capriciously  volunteers  to  make  a  state- 
ment injurious  to  the  servant,  or  makes  such  a  statement  out  of 
malice,  the  statement  is  not  privileged.  In  the  present  case  the 
question  is,  whether  there  was  any  evidence  of  malice  on  the  part 
of  Mrs.  Slade.  I  think  there  was  not.  She  was  bound,  when  the 
character  was  applied  for  in  the  first  instance,  to  state  all  she  knew 
or  believed ;  at  that  time  she  was  unwell ;  and  her  husband  gave 
the  character,  such  as  he  believed  it  to  be,  which  was  a  good  one. 
Afterwards  Mrs.  Slade  discovered  circumstances  which  led  her  to 
believe  that  the  character  thus  given  was  *not  deserved.  She  [  *802  ] 
makes  an  allusion  to  the  plaintiff  in  a  letter  to  her  mistress,  who 
in  consequence  comes  to  make  inquiries ;  and  in  answer  to  those 
inquiries  the  words  are  spoken.  It  seems  to  me  precisely  the  same 
tiling  as  if  the  questions  then  put  had  been  put  to  Mrs.  Slade  when 
the  first  inquiry  as  to  character  was  made.  The  answers  would 
then  have  been  privileged,  unless  malice  had  been  shown ;  and  I 
think  that,  spoken  as  they  were,  they  afford  no  evidence  of  malice. 

Rnle  absolute  for  a  nonsuit. 
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i«*9.  BAILEY  AND  Another  v.  MAGAULAY. 

^7umi^^'  BAILEY  AND  Another  v.  PEARSON. 

"^JUillk  BAILEY  AND  Another  v.  HAINES. 


[816] 


BAILEY  AND  Another  v.  BRACEBRIDGE. 

DAWSON    t^  HAY. 

WILSON  V.  HOLDEN. 

(13  a  B.  815—832 ;  8.  C.  14  Jur.  80.) 

In  an  action  against  a  member  of  the  committee  of  a  projected  Railway 
Company  for  work  and  labour,  goods  supplied,  and  money  paid,  the  jury- 
are  to  consider  whether  the  defendant,  by  taking  upon  him  the  character  of 
a  committeeman,  and  afterwards  acting  in  the  affairs  of  the  Company,  has 
authorized  the  Company's  solicitor  or  secretary,  or  any  member  of  the 
committee,  to  hold  him  out  to  the  world  as  personally  responsible  for  the 
reasonable  and  necessary  expenses  incurred  in  forming  such  a  Company, 
and  on  its  behalf;  and,  then,  whether  the  credit  was  given  on  the  faith  of 
his  being  so  personally  responsible. 

A  committeeman  by  merely  allowing  his  name  to  appear  in  that  character 
in  the  ordinary  form  of  prospectus  issued  by  Railway  Companies  incurs  no 
liability  to  a  tradesman  who  supplies  goods  to  the  Company ;  but  the  con- 
sent of  a  person  to  his  name  so  appearing  may  be  a  fact  of  importance  on  a 
question  of  such  liability,  as  showing  that  he  took  an  interest  in  the  pro- 
posed concern,  whether  merely  as  a  patron  and  well  wisher,  or  as  co- 
operating in  the  measures  preparatory  to  its  formation.  It  becomes,  there- 
fore, material  to  know  what  the  committee  was  doing  when  he  joined  it, 
and  whether  he  knew  what  it  was  doing,  and  concurred  therein.  If 
advertising,  printing  and  stationery  are  necessary  to  the  working  of  the 
committee,  and  no  fund  has  been  raised  to  pay  for  such  necessaries,  the 
tradesman  may  justly  suppose  that  all  who  act  on  the  committee  have 
authorized  him  to  supply  them  on  their  credit,  although  the  individual 
oommitteemau  has  not  specifically  given  such  authority,  and  though  the 
tradesman  may  know  nothing  more  of  the  committeemen  than  that  they 
are  probably  men  of  character  and  substance.  The  absence  of  the  com- 
mitteeman's intention  to  pledge  his  credit  is  immaterial,  if  he  have  given 
the  authority  beforehand. 

If,  however,  the  tradesman  looked  solely  to  the  deposits  on  shares  as  the 
fund  from  which  payment  was  to  be  made  to  him,  he  has  no  cause  of  action 
against  the  committeeman. 

As  the  liability  of  the  committeeman  arises,  not  from  his  filling  that 
character,  but  from  his  authorizing  the  orders  for  goods  or  services,  his 
admission  of  general  liability  may  be  evidence  of  his  having  authorized  such 
orders  before  his  name  appeared  on  the  committee. 

The  jury  are  to  consider  whether  such  an  admission  was  made  because 
the  actual  liability  in  law  was  questionable,  and  for  the  purpose  of  pre- 
venting litigation,  or  whether  the  admission  is  referable  to  his  conscientious 
conviction  that  his  acts  have  made  him  personally  liable.  In  the  latter  case 
they  may  infer  his  general  liability. 

Where  a  party  has  incurred  and  paid  costs  in  bringing  actions  against 
committeemen  to  recover  the  amount  of  his  claim,  at  the  request  of  another 
committeeman,  he  may  recover  such  costs  from  the  committeeman  at  whose 
instance  he  sued,  under  the  common  count  for  money  paid. 

Where  it  appeared  that,  on  the  trial  of  an  action  against  a  committeeman 
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of  a  projected  Railway  Company,  one  of  the  jury  was  also  a  member  of  the        Bailet 
committee,  and  had  been  sued  in  respect  of  the  claim  then  in  question,  the  v. 

CouKT  granted  a  new  trial,  on  payment  of  costs.  Macaulat, 

The  affidavit  of  a  juryman  may  be  received  to  explain  the  circumstances 
under  which  he  came  into  the  jury-box  on  the  trial  of  a  cause  affecting  his 
own  interest,  though  his  affidavit  of  what  occurred  in  the  box  during  the 
trial  is  not  receivable. 

Thbsb  were  actions  of  assumpsit  by  advertising  agents,  printers 
and  stationers,  against  the  defendants,  who,  in  the  respective  cases, 
were  members  of  ^either  the  provisional  committees  or  both  the  [  *816  ] 
provisional  and  managing  committees,  of  various  Railway  Com- 
panies, for  work  and  labour  and  goods  sold.  Non  assumpsit  was 
the  only  plea  which  it  is  material  to  notice. 

Bailey  v.  Macaulay  was  tried  before  Maule,  J.  at  the  Leicester- 
shire Spring  Assizes,  1848.  The  defendant  was  a  member  of  the 
provisional  and  managing  committees  of  the  Midland  Union, 
Burton  on  Trent,  Ashby  de  la  Zouch  and  Leicester  Railway 
Company.     Verdict  for  defendant. 

Whitehursty  in  Easter  Term,  1848,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  grounds  that  the  verdict  was  against  the  evidence,  and 
that  the  foreman  of  the  jury,  which  was  a  special  jury,  was  a 
member  of  the  provisional  committee  of  the  same  Company,  and 
had  been  sued  in  respect  of  the  same  demand.  In  last  Trinity 
Term  (i), 

Humfrey  and  Macaulay  showed  cause ;  and  Hayes  and  Mellor 
supported  the  rule. 

Cur.  adv.  vult 

Bailey  v.  Pearson  was  tried  before  Wilde,  Ch.  J.  at  the  Warwick- 
shire Spring  Assizes,  1848.    The  defendant  was  a  member  of  the 
provisional  and  managing  committees  *of  the  Railway  Company       I  *817  ] 
mentioned  in  the  preceding  case.    Verdict  for  defendant. 

Whitehurstf  in  Easter  Term,  1848,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  evidence,  and 
also  on  the  ground  of  misdirection.  The  alleged  misdirection  was, 
that  the  Lord  Chief  Justice  directed  the  jury  that  the  defendant 
was  not  liable  if  he  meant  not  to  make  himself  personally  liable, 
but  merely  to  pledge  the  funds  of  the  Company.  In  last  Trinity 
Term  (i), 

(!)  May  28th.  Before  Lord  Denman,  Ch.  J.,  PattesoD,  Coleridge  and 
Erie,  JJ. 
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Bailby  Humfrey  and  Mc^avlay  showed  cause ;  and  Hayes  and  Mellor 

Maca^ulat.  supported  the  rule.  The  counsel  for  the  respective  parties  did  not 
agree  as  to  the  precise  terms  of  the  direction.  Higgiiis  v.  Hopkins  (i) 
was  cited. 

Cur.  adv.  vtUt. 

Bailey  v.  Haines  was  tried  before  Lord  Denman,  Ch.  J.  at  the 
London  sittings  after  Trinity  Term,  1848.     The  defendant  was  a 
member  of  the  provisional  and  managing  committees  of  the  Rail- 
way Company  mentioned  in  the  preceding  cases ;  but  it  was  not 
proved  that  he  had  taken  any  part  in  the  management  until  17tb 
October,  1846.     The  particulars  of  demand  contained  items  com- 
mencing some  months  before  this  date.     Evidence  was  given  that 
the   defendant  had   attended  various  meetings  of  the    managing 
committee,  at  which  the  following  business  was  transacted.     In 
December,  1845,  it  was  resolved  that  the  application  to  Parliament 
[  *8i8  J       for  a  bill  to  sanction  the  ^scheme  should  be  postponed,  as  the  scheme 
could  not  then  be  carried  out  in  consequence  of  the  non-payment  of 
deposits  on  the  shares  allotted;  and  that  an  account  should  be 
taken  of  all  the  liabilities  of  the  Company.     The  secretary  after- 
wards reported  to  the  managing  committee  that  the  liabilities  of 
the  Company  amounted  to  5,7682.  10s.  Id. ;  and  the  claims  con- 
stituting that  amount,  and  among  them  the  claim  of  the  plaintiffs 
for   l,664i.   Is.   6d.,  were  laid   before   the  committee.       Several 
meetings  were  held,  and  the  financial  difficulties  of  the  Company 
taken  into  consideration  ;  and,  finally,  after  an  attempt  to  procure 
2s.  a  share  from  the  allottees  to  meet  its  liabilities  had  failed,  it  was 
resolved   by  the  managing  committee,  at  a  meeting  of  1st  July, 
1816,  *'  that,  the  secretary  having  ascertained  that  the  present  out* 
standing  claims  on  this  Company  amount  to  6,763Z.  10s.  Id.,  after 
deducting  the  assets,  that  the  same  be  equally  divided  between 
the  following  provisional  directors,'*  &c. 

On  the  30th  July,  1846,  it  was  resolved  that  four  members  of  the 
managing  committee,  the  defendant  being  one  of  the  four,  ''be 
appointed  a  sub-committee  to  investigate  the  accounts,  and  to  com- 
promise, as  far  as  possible,  the  claims  against  the  Company." 
Several  of  the  provisional  directors  having  refused  to  contribute 
their  quota  in  compliance  with  the  resolution  of  the  1st  July,  it  was 
arranged  that  the  plaintiffs,  on  behalf  of  the  managing  committee, 
should  proceed  against  the  defaulters  to  enforce  payment  of  the 

(1)  77  E.  B.  676  (3  Ex.  163). 
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present  account  for  advertising,  stationery  &c. ;  and  on  the  29th  bailby 
October,  1846,  a  list  of  the  provisional  committeemen  to  be  pro-  maoaulay. 
ceeded  against  was  sent  by  the  Company's  attorney  to  the  attorney 
for  the  plaintiffs.  Proceedings  were  commenced  *accordingly,  the  [  *®^^  1 
attorney  for  the  plaintiffs  acting  throughout  under  the  instructions 
of  the  sub  committee.  The  actions  were  either  discontinued  or 
compromised,  with  the  sanction  of  the  sub-committee ;  and  the 
sum  of  228Z.  48.,  for  costs  incurred  by  the  plaintiffs  in  these  actions, 
constituted  part  of  the  present  claim  against  the  defendant  under 
the  count  for  money  paid  to  his  use.  Several  applications  for  pay- 
ment of  their  bill  had  been  made  by  the  plaintiffs  to  the  managing 
committee,  who  never  disputed  their  liability.  It  was  objected 
that  the  sum  paid  by  the  plaintiffs  for  costs  was  not  recoverable 
under  the  common  count  for  money  paid.  This  objection  was  over- 
ruled ;  but,  in  case  the  verdict  should  be  given  for  the  plaintiffs, 
leave  was  given  to  move  for  a  reduction  of  damages  by  the  sum  of 
2282.  is.,  on  the  ground  that  this  part  of  the  claim  ought  to  have 
been  the  subject  of  a  special  count.  His  Lordship  directed  the  jury 
very  fully  as  to  the  character  and  effect  of  the  defendant's  conduct 
and  admissions.  (The  terms  of  his  Lordship's  direction  are  stated 
in  the  judgment  of  the  Court,  post,  p.  528,  on  refusing  to  grant  a 
rule  for  a  new  trial  on  the  ground  of  misdirection.)  While  the  jury 
were  considering  their  verdict,  the  foreman  inquired  at  what  time 
the  defendant  appeared  by  name  as  a  director  in  any  prospectus 
of  the  Company.  Counsel  for  the  plaintiff,  in  answer,  handed  to 
the  jury  two  of  such  prospectuses,  the  one  dated  July,  1846, 
and  the  other  September,  1845,  in  both  of  which  the  defendant 
was  named  as  a  director.  This  evidence  was  objected  to  as  in- 
admissible, but  whs  received  on  the  ground  that,  if  the  defendant 
had  admitted  that  all  the  work,  of  which  the  printing  of  the  two 
prospectuses  formed  part,  was  done  at  his  request,  he  might  be 
*affected  by  notice  that  he  was  therein  published  to  the  world  as  [  ^820  ] 
a  director.  The  plaintiffs  obtained  a  verdict  for  the  full  amount 
claimed. 

Hnmfrey,  in  Michaelmas  Term,  1848  (i),  obtained  a  rule  nisi  for 
a  reduction  of  damages,  and  also  for  a  new  trial.  He  moved  also 
for  a  new  trial  on  the  ground  of  misdirection  :  on  this  last  point 
the  Court  took  time  to  consider. 

Cur.  adv.  vult. 

(1)  November  8th.  Before  Lord  Denman,  Ch.  J.,  Coleridge,  Wightman 
and  Erie,  JJ. 
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Bailet       Colbridgb,  J.,  in  the  same  Term  (November  22nd),  delivered  the 
Maoaulay.  judgment    of    the    Court    on  the  last  mentioned  point   as 

folows  : 

In  this  case  we  reserved  our  judgment,  on  a  motion  made  for 
misdirection,  in  order  that  we  might  have  an  opportunity  of  looking 
at  the  short-hand  writer's  notes  of  my  Lord  Denman's  summing  up. 

This  was  an  action  against  a  member  of  a  provisional  and  also 
of  a  managing  committee  of  a  Railway  Company ;  and  the  defen- 
dant's personal  liability  was  to  be  inferred  from  his  conduct  as  such, 
and  the  part  he  had  taken  in  regard  to  the  demand  of  the  plaintifTs, 
and  of  other  persons,  on  the  committee.     We  find  it  was  carefully 
pointed  out  to  the  jury,  and  in  the  most  favourable  way  for  the 
defendant,  that,  owing  to  the  impressions  created  by  the  current  of 
decisions  in  courts  of  justice  at  the  time  with  regard  to  the  liability 
of  committeemen,  merely  as  such,  the  defendant  might  have  done 
acts  and  made  admissions  which  ought  not  fairly  to  be  pressed 
[  *82i  ]       against  him ;  and  that  it  was  further  ^pointed  out  to  them  that, 
where  the  actual  liability  in  law  was  questionable,  and  it  was  not 
intended  to  admit  it,  yet,  to  prevent  litigation  and  by  way  of  com- 
promise, a  man  might  be  willing  to  share  the  payment  of  a  demand 
among  a  number  of  co-committeemen  so  large  that  the  amount 
would  fall  but  lightly  with  reference  to  those  demands  upon  himself 
individually.     The  jury  were  told  to  consider  this ;  and,  if  they 
referred  the  defendant's  conduct  to  such  motives,  not  to  infer  against 
him  any  admission  of  such  a  liability  as  would  make  him  answer- 
able in  law ;  but,  if,  on  the  other  hand,  they  thought  his  conduct 
referable  to  his  own  conviction,  as  a  good  and  honest  man,  that  he 
had  made  himself  personally  liable  by  his  acts  and  dealings  with 
the  plaintiffs,  they  were  then  to  infer  that  liability. 

It  is  objected  that  the  jury  should  have  been  told  in  terms  to 
consider  whether  the  defendant  intended  to  make  himself  liable  on 
a  contract  between  himself  and  the  plaintiffs.  It  appears  to  us 
that  this  was  quite  unnecessary,  because  the  jury  must  have  under- 
6tood  from  the  action  itself  that  a  liability  on  a  contract  express  or 
implied  was  alone  in  question  ;  and  it  might  have  misled,  because 
the  jury  might  have  been  induced  to  think  that  something  more 
definite  and  express  was  necessary  to  create  a  liability  than  the  law 
requires. 

Upon  the  whole,  we  are  clear  that  upon  this  point  there  should  be 

no  rule. 

Rule  refused,  as  to  thi$  point. 
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In  Trinity  Term  last  (i),  Bailby 


V. 

Maoaulay. 

[  822  J 


Martin,   JlTiitehtirst  and   Phipaon  showed  cause  in  Bailey  v. 
Haines,  and  TJumfrey  and  Macanlay  supported  the  rule. 

The  following  authorities  were  cited  on  the  question  as  to  the 
count  for  money  paid  :  Brittain  v.  Lloyd  (2),  Dawson  v.  Linton  (3), 
Brown  v.  Hodgson  (4),  Grissell  v.  Robinson  (5),  Sutton  v.  Tatham  (6), 
Bowlby  V.  Bell  (7),  Bayliffe  v.  Butterivorth  (^,  Barber  v.  Butcher  (9), 
and  Spencer  v.  -Parr^  (10)  and  Lubbock  v.  Trifte  (11). 

Cur.  adr.  ritZt. 

Bailey  v.  Bracebridge,  another  action  against  a  member  of  the 
same  managing  committee,  was  tried  before  Lord  Denman,  Gh.  J. 
at  the  London  sittings  after  Michaelmas  Term,  1848  ;  when  a  verdict 
was  found  for  the  plaintiff. 

Humfrey,  in  Hilary  Term  last,  obtained  a  rule  nisi  for  a  new  trial 
on  the  same  points  as  arose  in  the  preceding  case  with  respect 
to  misdirection  and  the  count  for  money  paid.  In  last  Trinity 
Term  (12), 

Martin  and  Phipson  showed  cause ;  and  Macanlay  supported 
the  rule. 

Cur.  adv.  vvlt. 

Dawson  y.  Hay,  an  action  against  a  member  of  the  provisional 
committee  of  the  Shrewsbury  and  Leicester  *Direct  Railway  Com-       [  •82s  ] 
pany,  was  tried  before  Lord  Denman,  Gh.  J.,  at  the  London  sittings 
after  Michaelmas  Term,  1848 ;  when  a  verdict  was  found  for  the 
plaintiff. 

8.  Temple^  in  Hilary  Term  last,  obtained  a  rule  nisi  for  a  new 
trial  on  the  grounds  of  misdirection  and  that  the  verdict  was  against 
the  evidence.  The  direction  to  the  jury  was  to  the  same  effect 
as  in  the  preceding  case  of  Bailey  y.  Haines.  In  last  Trinity 
Term  (is), 

(1)  May    28th    and    29th.     Before  Pollock  v.  Stables,  12  Q.  B.  766. 
Loid    Denman,     Ch.    J.,     Patteeon,  (9)  8  a  B.  863. 
Coleridge  and  Erie,  JJ.  (10)  3  Ad.  &  El.  331. 

(2)  69  B.  B.  816  (14  M.  &  W.  762).  (11)  3  M.  &  W.  607. 

(3)  6  B.  &  Aid.  621.  (12)  May  29th.     Before  Lord  Den- 

(4)  33  B.  B.  693  (4  Taunt.  189).  man,  Ch.  J.,  Patteeon,  Coleridge  and 

(5)  43  B.  B.  674  (3  Bing.  N.  0.  10).  Erie,  JJ. 

(6)  60  B.  B.  312  (10  Ad.  &  El.  27).  (13)  June  4th.    Before  I^id  Den- 

(7)  3  C.  B.  284.  man,  Ch.  J.,  Patte8on,  Coleridge  and 

(8)  74  B.  B.  702  (I  Ex.  425).  See  Erie,  J  J. 
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Bailst  Shee,  Serjt.,  showed  cause ;  and  Martin  and  S.  Temple  sapported 

MAc/ijLAY.    the  rule. 

Cur.  adv.  vult, 

Wilson  V.  Holden,  an  action  against  a  member  of  the  provisional 
committee  of  the  Avon  and  Severn  Valley  Bailway  Company,  was 
tried  before  Lord  Denman,  Ch.  J.  at  the  London  sittings  after 
Michaelmas  Term,  1848  ;  when  a  verdict  was  found  for  the  plaintiff. 

Sir  F.  Thesiger,  in  Hilary  Term  last,  obtained  a  rule  nisi  for  a 
new  trial  on  the  grounds  of  misdirection  and  that  the  verdict  was 
against  the  evidence.  The  direction  was  to  the  same  effect  as  in  the 
preceding  case  of  Bailey  v.  Haines.    In  last  Trinity  Term  (i), 

Shee,  Serjt.,  Chambers  and  Ltish  showed  cause ;  and  Sir  F. 
Thesiger,  Crowder  and  Bovill  supported  the  rule. 

Cur.  adv.  vult. 

Lord  Denman,  Gh.  J.,  in  this  vacation  (July  5th),  delivered  the 
judgment  of  the  Court  : 

r  ^824  ]  Numerous  discussions  that  have  lately  occurred  ^before  us  reqaire 

this  Court  to  declare  at  length  its  opinion  on  the  law  applicable  to 
the  liability  of  persons  acting  as  provisional  committeemen  of 
Eailway  Companies.  That  law  is  supposed  to  have  undergone  a 
great  revolution;  and,  certainly,  that  class  of  persons  appear  to 
have  succeeded  much  more  frequently  of  late  as  defendants  in  the 
actions  brought  against  them  than  formerly,  a  result  which  has 
often  been  ascribed  to  the  decision  of  two  cases  in  the  Court  of 
Exchequer,  at  the  close  of  the 'year  1846  :  Reynelly.  Lewis  (2),  Wyld 
V.  Hopkins  (3).  In  each  of  those  cases  the  verdict  for  the  plaintiff 
was  set  aside,  and  a  new  trial  ordered  ;  in  the  one,  withoat  payment 
of  costs,  because  the  Court  doubted  whether  there  was  any  evidence 
from  which  the  defendant's  liability  could  be  inferred ;  in  the  other, 
because,  though  the  Court  thought  there  was  such  evidence,  they,  at 
the  same  time,  were  of  opinion  that  the  jury  had  done  wrong  in 
drawing  the  inference  of  liability.  On  these  matters  of  evidence 
opinions  will  naturally  differ :  on  neither  can  it  be  said  that  any 
proposition  of  law  was  laid  down.  The  summing  up  of  the  Lord 
Chief  Baron  in  IVyld  v.  Hopkins  (3)  is  not  reported.  In  Reynell  v. 
Lewis  (2)  he  directed  the  jury  to  consider  *'  whether  the  defendant 

(1)  June  4th.     Before  Lord   Den-  (2)  71  B.  B.  751  (15  M.  &  W.  517). 

man,  Ch.  J,,  Patteson,  Coleridge  and  (3)  71  E.  E.  751  (15  M.  &  W.  519). 

Erie,  JJ. 
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had  become  a  provisional  committeeman ;  and  if  he  had,  whether,       Bailet 
by  taking  on  him  that  character,  and  afterwards  acting  in  the  affairs    maoaulat. 
of  the  Company  as  he  had  done,  he  had  authorised  the  solicitor  or 
secretary,  or  any  member  of  the  committee,  to  hold  him  out  to  the 
world  as  personally  responsible  for  the  reasonable  and  necessary 
expenses  incurred  in  forming  such  a  Company,  and  on  *its  behalf ;       [  •826  ] 
and  if  it  was,  then  whether  the  work  was  done,  and  the  credit  given, 
on  the  faith  of  his  being  so  personally  responsible."    With  this  we 
fully  agree ;  and  it  met  with  the  sanction  of  the  Court  of  Exchequer. 
Before  those  decisions  it  had,  perhaps,  been  too  readily  taken  for 
granted  that  the  mere  fact  of  consenting  to  insert  his  name  in  the 
prospectus  as  a  provisional  committeeman  would  render  a  man 
liable  upon  all  contracts  entered  into  by  or  on  behalf  of  such  pro- 
visional committee.     This  appears  to  have  been  denied  by  the 
Court.     But  the  denial  must  be  taken  with  some  modification.    The 
Court  observes  that  along  with  that  fact  the  prospectus  itself  must 
be  looked  at.    And  it  is  obvious  that  express  consent  so  to  appear 
in  a  prospectus,  in  some  cases,  as,  ex,  gi\  if  that  prospectus  con- 
tained an  engagement  to  pay  expenses,  would  create  a  liability  to  be 
sued  for  them.    The  denial  must  be  understood  to  apply  to  the 
ordinary  and  then  well  known  form  of  prospectus,  which  contains 
no  express  engagement  of  the  kind,  nor  indeed  any  thing  equivalent. 
We  entirely  agree  in  this  observation ;  and,  indeed,  throughout  the 
whole  judgment  of  the  Court  of  Exchequer,  as  reported  in  15  M.  & 
W.  526  (1),  we  do  not  know  that  there  is  a  single  passage  from  which 
we  are  called  on  to  dissent.     The  general  doctrine  is  unquestionably 
correct :  that  a  defendant  can  only  be  liable  in  assumpsit  for  goods 
sold,  or  for  work  and  labour,  on  a  contract  made  by  him  either  per- 
sonally or  by  his  authorised  agent.     That  judgment,  however, 
appears  in  one  passage  to  cast  an  indiscriminate  censure  on  the 
course  previously  pursued ;  and  the  case,  as  reported  in  other  con- 
temporary publications,  sets  forth  many  interlocutory  remarks,  with 
which  the  learned  *Barons  were  said   to  have  accompanied  the       [  ^826  ] 
argument  in  its  progress.     Some  of  these,  which  perhaps  could  not 
be  defended,  and  made  the  strongest  impression  from  their  direct 
opposition  to  the  current  of  opinion,  as  it  had  then  set  in,  were 
more  resorted  to  on  the  trial  of  subsequent  causes  than  the  language 
of  the  deliberate  judgment  in  banc.     The  practical  consequences 
were  such  as  we  have  stated ;  but  the  law,  properly  speaking,  under- 
went no  change.    The  provisional  committeeman,  merely  as  such, 

(1)  71  E.  B.  757. 
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Bailey  incurred  no  liability ;  but  his  consenting  to  become  one  was  a  fact 
Macaulay.  of  importance  in  the  case.  It  showed  that  he  felt  some  interest  in 
the  proposed  concern,  whether  as  a  patron  merely  and  well  wisher 
to  its  ultimate  object,  or  as  one  taking  a  part  in  the  measures  pre- 
paratory to  the  formation  of  a  Company.  The  latter  was  at  least 
as  probable  as  the  former ;  and  both  objects  might  concur.  But 
it  became  material  to  know  what  the  (provisional)  committee  was 
doing  when  he  joined  it ;  whether  he  knew  how  it  conducted  itself ; 
whether  he  had  actually  concurred  in  its  proceedings.  If  he  was 
present  at  its  appointment,  and  heard  arrangements  made  for  its 
meeting,  in  some  fixed  place,  at  a  weekly  board,  which  should,  by 
the  resolution  of  a  majority,  decide  on  doing  all  that  could  be  con- 
sidered necessary  in  order  to  start  the  intended  Company  by  means 
of  works  and  materials  of  a  particular  description,  and  if  it  acted 
by  means  of  a  secretary,  whom  he  saw  performing  the  common 
duties  of  such  an  officer,  this  was  surely  evidence  of  his  sanctioning 
what  it  did  in  the  progress  of  the  affair.  If  advertising,  printing 
and  stationery  were  absolutely  essential  to  the  working  of  the  com- 
mittee, surely  advertiser,  printer  and  stationer,  unless  they  meant 

[  *827  ]  to  *act  gratuitously,  who  in  their  trade  supplied  the  needful  articles, 
would  be  naturally  and  justly  led  to  suppose  that  all  who  acted  on 
that  committee  gave  authority  to  issue  the  orders  for  them  on  their 
credit,  no  fund  having  been  previously  raised  for  their  payment ; 
and  this,  though  the  committeeman  never  gave  any  direct  authority 
to  the  secretary  to  pledge  his  personal  credit,  nor  specifically 
intended  him  to  do  so,  nor  ever  thought  about  liability,  and  though 
the  tradesman  knew  only  in  general  that  the  committeemen  were 
probably  persons  of  character  and  substance,  but  might  at  the  time 
be  unacquainted  with  their  names.  His  not  intending  to  pledge  his 
individual  credit  cannot  affect  the  question,  if  he  gave  the  authority 
beforehand.  The  attorney's  assurance,  often  given  in  such  cases, 
that  he  would  not  become  personally  liable  by  what  he  did,  rather 
raises  a  presumption  against  him.  That  the  tradesman  and  com- 
mitteemen both  looked  to  the  deposits  as  the  fund  from  which  pay- 
ment might  be  made,  is  not  improbable;  and,  if  the  tradesman, 
indeed,  looked  to  them,  he  had  no  cause  of  action  against  the  com- 
mitteeman ;  but,  in  my  experience  at  Nisi  Prius,  I  do  not  remember 
a  single  case  in  which  that  has  been  made  probable,  or  even  gravely 
submitted  by  a  defendant's  counsel  to  the  jury. 

While  the  status  of   provisional  committeeman  was  thought  in 
itself  to  create  liability,  it  was  evidently  important  to  prove  the 
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period  at  which  a  defendant  was  first  invested  with  that  character.  bailet 
But,  when,  on  a  fuller  consideration,  the  liability  was  recognised  as  maoaijlay 
arising  from  a  contract  to  be  inferred  from  giving  orders  for  the 
goods  or  services,  the  enquiry  was  no  longer  **  when  did  he  become 
a  committeeman  ?  "  but  ***  when  did  he  take  a  part  in  giving  such  [  *828  ] 
orders?"  And  that  might  evidently  have  been  long  before  the 
committee  was  formed.  Here  one  species  of  proof  has  been  much 
resorted  to,  the  proof  of  admission  of  liability  for  sums  including 
the  charge  on  account  of  those  orders.  A.,  a  committeeman  only 
from  1st  November,  might  promise  B.  to  pay  his  bill,  or  might,  in 
some  other  way,  make  admission  that  he  was  liable  for  work  done 
partly  before  that  date  and  partly  after ;  and  the  promise  might  be 
evidence  of  a  contract  from  the  earliest  date  in  it :  that  is,  he  may 
have  concurred  in  giving  orders  while  united  with  others  in  for- 
warding the  scheme  before  his  name  appeared  on  the  committee. 
As  there  is  hardly  an  example  of  an  order  given  by  an  individual 
member  of  the  committee  to  an  individual  tradesman,the  evidence 
at  every  step  was  unavoidably  circumstantial,  and  subject  to  all  the 
animadversions  that  are  habitually  made  on  such  evidence.  The 
usual  artifice  of  picking  the  whole  web  to  pieces,  and  saying  of  each 
part  that  that  was  insufficient,  has  been  constantly  resorted  to,  and 
an  appeal  triumphantly  made  to  other  cases  in  which  it  has  failed 
to  convince  a  jury,  or  has  appeared  unsatisfactory  to  the  presiding 
Judge  :  juries  have  taken  opposite  views  ;  and  Judges  have  formed 
very  different  impressions.  Still  the  duty  of  the  Judge  is  uniform  : 
to  tell  the  jury  what  the  law  is,  and  lay  the  facts  fairly  before 
them  ;  he  cannot  guarantee  uniformity  in  all  the  verdicts,  or  expect 
that  all  Judges  will  have  derived  their  general  opinion  on  the 
subject  from  precisely  the  same  model.  It  may  be  remarked  that, 
in  construing  the  statements  of  committeemen  which  were  proved 
as  evincing  a  consciousness  of  liability,  a  degree  of  ^indulgence  was  [  •829  ] 
exhibited  towards  them  on  most  of  these  trials  which  has  hardly 
been  extended  to  any  other  class. 

We  have  entered  into  this  lengthened  explanation,  partly  for  the 
satisfaction  of  showing  that  the  law  has  been  much  more  con- 
sistent, throughout  this  conflict  of  decisions  on  complicated  and 
varying  facts,  than  has  been  commonly  imagined,  but  principally 
to  make  the  grounds  of  our  present  decisions  perfectly  clear.  We 
have  to  enquire  in  each  case  whether  the  law  has  been  well  laid 
down  to  the  jury,  whether  the  trial  has  been  fairly  had,  and 
whether  in  any  case  it  has  led  to  a  determination  so  manifestly 
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Bailbt       erroneous  in  the  evidence  adduced,  that  justice  demands  a  further 
Maoaulay.    investigation. 

The  first  of  the  cases  now  awaiting  our  decision,  Bailey  v. 
MacatUayf  where  the  verdict  was  given  for  the  defendant  before  my 
brother  Maule  at  Leicester,  was  questioned  as  tried  by  an  improper 
jury.  One  of  the  gentlemen  who  served  as  foreman  was  a  brother 
provisional  committeeman  of  the  same  Company  with  the  defendant, 
who  had  the  verdict.  This  appears  to  us  to  be  wrong :  though  he 
was  left  on  the  special  jury,  he  ought  to  have  informed  the  Judge 
of  his  peculiar  position.  He  does  not  make  any  affidavit  that  he 
did  not  know  that  he  was  about  to  dispose  of  interests  essentially 
the  same  as  his  own ;  and  a  juryman's  affidavit  may  explain  the 
circumstances  under  which  he  came  into  the  jury  box,  though  a 
juryman's  affidavit  of  what  occurred  in  the  box  during  a  trial  cannot 
be  received.  We,  therefore,  cannot  help  inferring  that  he  thought 
that  his  own  interest  might  be  affected  by  the  verdict,  and  are  of 
opinion  that  for  this  defect  there  ought  to  be  a  new  trial,  but 
f  •830  ]  upon  payment  of  costs,  as  *the  plaintiff's  attorney  by  his  neglect 
contributed  to  this  failure  of  justice. 

The  second  trial,  Bailey  v.  Pearson,  before  my  Lord  Chief  Justice 
Wilde,  at  Warwick,  terminated  in  the  same  manner.  The  objection 
here  was  to  the  summing  up  ;  but  we  are  all  quite  satisfied  with  the 
learned  Judge's  statement  of  it.  All  the  cases,  Bailey  v.  Bracebriiige, 
Bailey  v.  Haines^  Dawson  v.  Hay,  Wilson  v.  Holden,  tried  at 
Guildhall,  before  me,  were  summed  up  with  the  same  observations ; 
and  that  summing  up,  sanctioned  in  this  Court  in  Michaelmas 
Term,  in  Bailey  v.  Haines,  appears  to  us  to  be  correct. 

The  rules  for  new  trials  on  the  ground  of  misdirection  probably 
would  not  have  been  granted,  except  for  the  report  of  the  case  of 
Higgins  y.  Hopkins  (i),  recently  decided  in  the  Court  of  Exchequer. 
That  case  was  tried  before  the  Lord  Chief  Justice  Wilde,  and  a  rule 
for  a  new  trial  made  absolute  on  a  point  which  does  not  arise  here. 
We  do  not  agree  with  the  doctrine  asserted  in  some  reports  of  that 
case.  We  have  reason,  however,  to  think  that  very  possibly  that 
doctrine  was  not  laid  down  by  the  Court,  as  some  misconception 
has  undoubtedly  crept  into  the  report,  which  was  made  manifest  to 
us  in  more  than  two  particulars  by  the  learned  counsel  engaged. 
The  observations  on  the  summing  up  in  these  actions  were  minutely 
critical,  and  do  not,  we  think,  entitle  the  defendant  to  a  new  trial 
for  misdirection.  Much  remark  was  made  on  the  effect  of  a 
(1)  77  B.  E.  576  (3  Ex.  163). 
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defendant's  admission  on  the  winding  up ;  bat  the  general  observa-       Bailey 
tion  here  applies,  that,  as  it  is  evidence  in  the  cause,  it  must  be  laid    mao/ulay. 
before  the  *jurj  for  their  consideration,  as  connected  with  all  the      [  *83i  ] 
other  circumstances  of  the  case. 

Some  of  these  verdicts  were  challenged  as  against  evidence.  We 
are  by  no  means  sure  that  we  as  jurymen  should  have  concurred  in 
them ;  but,  where  so  much  perplexity  and  uncertainty  must  prevail, 
we  cannot  think  ourselves  justified  in  depriving  either  party  of  a 
decision  lairly  obtained,  where  the  law  has  been  properly  laid  down. 

One  of  these  cases,  J?ai^  v.  ifame^,  however,  stood  under  peculiar 
circumstances :  the  action  was,  inter  alia,  for  printing  prospectuses ; 
and  the  work  was  admitted  by  the  defendant  to  have  been  done. 
Before  making  up  their  mind,  the  jury  wished  to  be  informed  at 
what  tim^  the  defendant  had  become  a  committeeman ;  and  here- 
upon the  learned  counsel  for  the  plaintiff,  turning  to  one  of  the 
prospectuses,  gave  them  the  date.  This  was  objected  to,  but  received 
on  the  ground  that  the  defendant's  admission  of  all  the  work  being 
done  implied  an  admission  of  the  defendant's  having  been  called  in 
the  prospectus  a  committeeman  at  that  time :  but,  the  learned 
counsel  stating  that  he  was  taken  by  surprise  by  the  use  made  of 
this  particular  charge,  and  had  in  fact  no  opportunity  of  observing 
upon  it,  we  think  the  verdict  for  the  plaintiff  unsatisfactory,  even 
if  the  rigorous  rules  of  law  would  have  not  excluded  the  evidence ; 
and  in  this  case  the  rule  for  a  new  trial  ought  to  be  made  absolute 
upon  this  ground.  But,  as  the  plaintiff,  at  all  events,  was  entitled 
to  a  verdict,  and  the  rejection  of  this  evidence  would  have  only 
reduced  the  damages  by  the  amount  of  debt  incurred  before  the 
defendant  joined  the  committee,  we  think  that,  if  the  plaintiff  will 
consent  to  take  off  that  amount,  the  rule  for  a  new  trial  should  be 
discharged. 

One  thing  more  only  remains  to  be  noticed :  a  sum  of  2281,  was  [  832  ] 
awarded  to  the  plaintiff  under  these  peculiar  circumstances.  He 
had  been  induced  by  the  defendant  and  others  to  bring  actions 
against  others  of  the  committee  for  his  bill,  in  order  to  relieve 
themselves  by  any  amount  to  be  thereby  recovered.  The  above 
mentioned  sum,  2282.  is.,  was  the  amount  of  the  costs  incuiired  by 
the  plaintiff  to  his  own  attorney  in  bringing  those  actions.  Whether 
this  money,  though  its  expenditure  followed  upon  compliance  with 
the  request  of  the  defendant,  can  be  recovered  in  indebitatus 
assumpsit  as  money  paid  to  his  own  use,  is  an  important  general 
question,  which  we  wish  to  consider  more  fully. 
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Bailey  On  a  subsequent  day  in  this  vacation  (July  11th), 

V. 

Macaulat. 

Lord  Denman,  Gh.  J.    delivered  the   further   judgment  of  the 

Court  in  Bailey  v.  Haines,  and  Bailey  v.  Bracebridge,  stating  that 

the  doubt,  whether  the  2282.  4«.  paid    by   the  plaintiffs  to  their 

attorney  could  be  recovered  under  the  count  for  money  paid,  was 

removed,  and  that  the  Court,  after  considering  the  authorities,  were 

of  opinion  that  a  special  count  was  unnecessary. 

Bailey  v.  Macaiday.  Rule  absolute  on  payment  of  costs. 

Bailey  v.  Pearson.  Rule  discharged. 

Dawson  v.  Hay.  RuXe  discharged. 

Wilson  V.  Holden.  Rule  discharged. 

Bailey  v.  Haines.  Rule  discharged  conditionally  (i). 

Bdiley  v.  Bracebridge.  Rule  discharged. 


1849.  SMALL  AND  Others  v.  NATRNE  and  Others  (2). 

•'"'"i!:''-  (13  Q.B.  840-845.) 

L  ®      '  An  inten-ogatory  being  objected  to  as  a  leading  question,  and  the  answer 

obtained  by  it  as  objectionable  for  that  reason,  the  Judge  caused  part  of  the 
interrogatory  and  part  of  the  answer  to  be  suppressed,  and  the  remainder, 
which  appeared  not  affected  by  the  context,  to  be  read  in  evidence : 

Held,  that  the  Judge  was  not  bound  to  reject  the  interrogatory  and 
answer,  merely  because  the  question  was  a  leading  one,  but  might  exercise 
a  discretion  as  to  excluding  or  admitting  the  whole  or  part  of  the  answer 
obtained  by  the  leading  question,  and  that  the  course  taken  at  the  trial  was 
correct. 

Assumpsit  on  a  policy  of  insurance  on  a  ship,  alleging  a  total 
loss.  Plea  (amongst  others)  denying  the  loss:  on  which  issue 
was  joined. 

On  the  trial,  before  Wightman,  J.,  at  the  Guildhall  sittings 
after  Trinity  Term,  1848,  the  question  was,  whether  a  sale  of  the 
ship,  at  Masulipatam,  took  place  under  such  circumstances  as  to 
make  the  underwriters  liable  for  a  total  loss.  The  evidence  relied 
on  by  the  plaintiffs  consisted  exclusively  of  the  depositions  of 
witnesses  taken  under  a  commission,  on  interrogatories.  The  Slst 
interrogatory  was  as  follows :  *'  What  was  the  value  of  the  ship  at 
Masulipatam  ?   (Was  it  best  for  the  interest  of  all  parties  concerned 

(1)  The  reduction  of  damages  sug-  See  Bailey  v.  Hahies  ejid  Baxter  y, 

gested  in  the  judgment  was  allowed  Bracebridge,  15  Q.  B.  533. 

by  the  phiintiffs;   and  the  rule  was  (2)  See  B.  S.   0.   Ord.  XXXVU. 

discharged  absolutely.  r.  22. — ^A.  C. 
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that  she  should  be  sold  there?    If  so,  state  why,  and  for  what       Small 

reason.")     The  answer  of  one  of  the  witnesses  to  this  interrogatory      nairnb. 

was :  "  The  deponent  saith  that  he  is  at  a  loss  to  fix  a  value  on  a 

ship  in  that  state  at  Masulipatam ;  (but  he  thinks  the  sale  made  of 

her  was  an  advantageous  one ;  that  it  was  to  the  interest  of  all  the 

parties  concerned  that  the  ship  should  be  sold  there,  because)  the 

ship  required  very  extensive  repairs,  which  could  not  be  done  there, 

there  not  being  at  Masulipatam  workmen,  timber  or  forges."    The 

plaintiflfs'  counsel  proposed  to  put  this  interrogatory  and  answer 

in  evidence.    The  defendants'  counsel  objected  to  the  interrogatory, 

as  being  a  leading  question,  and  one  which  asked  for  the  opinion 

of  the  witness  on  the  very  point  which  it  was  for  the  jury  to 

♦decide.     And    they  contended    that    the  answer  could  not   be       [  •841  ] 

divided,  but  must  be  totally  suppressed.     The  learned  Judge  was 

of  opinion  that  part  of  the  interrogatory  was  objectionable,  but 

that  both  the  question  and  answer   were  divisible.    He  ordered 

those  portions  of  the  question  and  answer  which  are  above  printed 

between  brackets  to  be  suppressed :    and   the  interrogatory  and 

answer  were  read  to  the  jury  as  follows:  "What  was  the  value  of 

the  ship  at  Masulipatam  ?  "  Answer :  "  The  deponent  saith  that  he 

is  at  a  loss  to  fix  a  value  upon  a  ship  in  that  state  at  Masulipatam. 

The  ship  required  very  extensive  repairs,  which  could  not  be  done 

there,  there  not  being  at  Masulipatam  workmen,  timber  or  forges." 

Another  witness  was  examined  under  the  same  interrogatory ;  and 

his  answer  also  was  divided  by  the  learned  Judge  in  a  similar 

manner.    At  the  close  of  the  trial   the  jury  found  several  facts 

specially  (which  it  is  unnecessary  to  state,  as  the  Court  ultimately 

held  that  the  finding  was  imperfect) ;  and   the  Judge  directed  a 

verdict  for  the  plaintiffs,  giving  the  defendants  leave  to  move  to 

enter  a  verdict  for  them  on  the  facts  so  found. 

Sir  F.  Thesiger  having  obtained  a  rule  nisi  to  enter  the  verdict  for 
the  defendants,  or  for  a  new  trial  on  the  ground  of  the  improper 
reception  of  evidence,  cause  was  shown  in  this  vacation.  The 
argument  on  that  part  of  the  rule  which  related  to  entering  a 
verdict  for  the  defendants  is  omitted.    In  this  Term, 

Sir F.  Kelly,  Shee,  Serjt.,  and  Unthank  showed  cause: 
The  objection  made  to  the  evidence  is,  that  part  *of  the  question       f  *8*2  ] 
and  part  of  the  answer  merely  related  to  the  opinion  of  the  witness. 
The  Judge  struck  out  the  part  of  both  which  was  open  to  the 
objection,  and  permitted  the  rest,  the  sense  of  which  was  not  altered 
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Small  by  the  context,  to  be  read.  He  could  do  no  otherwise  with  a  written 
Nairvb.  deposition.  When  an  improper  question  is  asked  or  an  improper 
answer  volunteered  during  a  viva  voce  examination,  the  question 
can  be  remodelled :  but,  when  a  deposition  is  in  writing,  the  Jadge 
must  either  reject  every  part,  or  exercise  a  discretion  as  to  the  part 
which  is  objectionable,  and  reject  that  only. 

Sir  F.  Thesiger  and  J.  P.  WUde,  contra  : 

Illegal  questions  returned  under  a  commission  may  be  objected 
to  at  the  trial ;  Hutchinson  v.  Bernard  (i) :  and  this  is  allowed 
with  a  view  to  suppressing  the  answer  thus  improperly  obtained, 
though  the  answer  itself  may  not  be  objectionable.  Here  the 
question  was  a  leading  one.  It  suggested  to  the  witness  the 
answer  he  should  make ;  and,  unless  the  other  side  can  suppress 
the  answer  thus  obtained,  the  mischief  is  done.  It  is  useless  to 
reject  the  suggesting  question  unless  the  suggested  answer  also  is 
suppressed. 

(WiGHTMAN,  J. :  When  the  examination  is  viva  voce,  it  is  in  the 
discretion  of  a  Judge  whether  he  will  permit  a  leading  question  or 
not ;  and  in  exercising  that  discretion  he  would  more  readily 
reject  the  question  because  it  could  be  remodelled  and  put  in 
another  and  unobjectionable  shape.  When  the  evidence  is 
written,  is  the  Judge  bound  to  reject  the  answer,  knowing  that 
the  question  which  is  leading  cannot  be  remodelled?) 

[  ♦843  ]  When  a  viva  voce  question  is  *rejected  and  a  fresh  one  put,  the 
answer  to  which  is  received,  the  opposite  side  has  the  opportunity 
of  cross-examining  on  the  whole.  But,  if  a  written  interrogatory 
is  altered,  and  in  effect  a  different  question  put  at  the  trial,  there 
can  be  no  cross-examination.  The  cross  interrogatories  were  framed 
to  meet  the  interrogatory  as  it  originally  stood,  not  as  it  is  altered. 
A  written  interrogatory  should  either  be  wholly  rejected  or  wholly 
received :  Wheeler  v.  Atkins  (2). 

Lord  Denman,  Ch.  J.  : 

The  Court  will  take  time  to  consider  of  its  judgment  on  the  facts 
specially  found  :  but,  as  for  the  objection  to  the  evidence,  I  think 
it  necessary,  without  delay,  to  state  our  opinion  that  an  objection 
to  a  question  as  too  leading  does  not,  as  a  matter  of  law,  make  the 

(1)  2  Moo.  &  Bob.  1.  (2)  6  Esp.  N.  P.  C.  246. 
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answer  to  the  question  inadmissible.  It  is  entirely  in  the  discretion  Small 
of  the  Coart  whether  the  question  is  such  as  to  make  the  answer  kaisnb. 
obtained  by  it  objectionable.  It  certainly  is  to  be  regretted  that 
there  is,  in  practice,  no  opportunity  for  making  the  objection  to  a 
leading  interrogatory  until  the  trial :  but,  when  the  trial  comes  on, 
and  the  objection  is  made,  I  think  the  Judge  should  exercise  a 
discretion.  Here  the  part  of  the  answer  read  to  the  jury  was  not 
objectionable  in  itself,  and  was  divisible  from  the  rest.  I  think  the 
Judge  did  right  in  permitting  it  to  be  read. 

COLBRIDOB,  J.  (1) : 

I  was  struck  by  Mr.  Wilde's  way  of  stating  the  point,  that  the 
objection  to  the  question  is  allowed  for  no  end  if  the  answer  be  not 
suppressed.  *But  the  point,  whether  a  leading  question  can  be  [  •844  j 
put  and  the  answer  to  it  received,  or  not,  is  one  on  which  the  Judge 
must  exercise  a  discretion  at  the  trial,  and  that  whether  the 
evidence  be  written  or  viva  voce.  I  do  not  mean  to  say  that  the 
Court  in  banc  may  not  review  the  decision  of  the  Judge  on  the 
point,  but  merely  that  it  is  a  question  of  discretion,  which  depends 
on  the  special  facts  and  circumstances  of  each  particular  case. 
So  also  I  should  decline  to  lay  down  any  general  rule  as  to 
admitting  one  part  of  a  question  and  answer  and  rejecting  another. 
It  depends  upon  circumstances  whether  that  may  be  done.  I  think 
it  was  rightly  done  in  the  present  case. 

WiGHTMAN,  J. : 

I  am  of  the  same  opinion  for  the  same  reasons.  The  objection 
was  to  part  of  the  question  as  leading ;  and  it  was  said  that  every 
part  of  the  answer  was  so  connected  with  that  part  which  was 
improperly  obtained  by  the  objectionable  question,  that  the  whole 
should  be  rejected.  But  in  fact  the  question  and  the  answer 
were  divisible;  one  part  could  be  separated  from  the  rest;  and 
therefore  there  was  no  reason  for  rejecting  the  whole. 

Lord  Denman,  Ch.  J.  added : 

I  am  tempted  to  remark,  for  the  benefit  of  the  profession,  that 
Espinasse's  reports,  in  days  nearer  their  own  time,  when  their 
want  of  accuracy  was  better  known  than  it  is  now,  were  never 
quoted  without  doubt  and  hesitation;  and  a  special  reason  was 
often  given  as  an  apology  for  citing  that  particular  case.     Now 

(1)  Patteson,  J.  had  left  the  Court 
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Shall 

r, 
Nairnb. 

[846] 


they  are  often  cited  as  if  counsel  thought  them  of  equal  authority 
with  Lord  Coke's  reports. 

Ultimately  the  rule  was  made  absolute  for  a  new  trial  (on 
5th  July)  on  the  ground  that  the  finding  of  the  jury  was 
imperfect. 


1849. 
Jan.  30. 

[886] 


WEBB  AND  Another  v.   WILLIAM  SPICER. 
WEBB  AND  Another  v.  JOSEPH  SMITH  SALMON. 

(13  Q.  B.  887—900;  S.  C.  18  L.  J.  a  B.  142 ;  19  L.  J.  Q.  B.  34 ;  14  Jur.  33.) 

Assumpsit  on  a  promissory  note  made  payable  by  defendant  to  the 
plaintiffs,  as  executors  of  S.,  on  demand,  with  interest. 

Plea,  that,  at  the  same  time  as  the  making  of  the  note,  an  agreement  in 
writing  was  made,  between  the  defendant  and  other  persons  and  the  plain- 
tiffs, that  the  note  should  not  become  due  and  payable  until  one  £.  attained 
the  age  of  twenty-five  years ;  or,  if  he  should  die  under  that  age,  then  upon 
certain  moneys  becoming  divisible  under  the  will  of  S. ;  and  that  E.  was 
still  living  and  under  twenty-five.  Issue  was  joined  upon  a  replication 
travei-sing  the  agreement. 

It  appeared  on  the  trial  that  S.,  by  her  will,  had  bequeathed  half  of  her 
residuary  personal  estate  to  her  daughter,  defendant's  wife,  and  had  directed 
the  plaintiffs,  as  her  executors,  to  place  out  at  interest  the  remaining  half, 
until  the  said  E.,  one  of  her  three  grandsons,  should  attain  the  age  of 
twenty-five,  and  to  divide  the  same,  on  that  event,  equally  between  her 
graudsons.  After  the  death  of  testatrix,  the  plaintiffs  paid  over  half  the 
residue  to  defendant ,  and,  E.  being  then  under  twenty-five,  the  plaintiffs 
invested  the  remaining  half  of  the  residue  in  promissory  notes  payable  on 
demand  and  bearing  interest,  one  of  such  notes  being  the  note  mentioned  in 
the  declaration.  At  the  time  of  making  this  note,  an  indenture,  to  which 
the  defendant,  the  grandsons  and  the  plaintiffs  were  parties,  was  executed 
by  all  the  parties  thereto  except  the  plaintiffs.  The  indenture,  after  reciting 
the  will  and  death  of  testatrix,  and  the  payment  of  half  the  residue  to  the 
defendant,  recited  that  the  grandsons  had  requested  the  plaintiffs  to  invest 
the  remaining  half  of  the  residue  upon  the  secuiity  set  forth  in  the  schedule 
to  the  deed,  **  until  the  same"  would  **  be  divisible  imder  the  trusts  of  the 
said  will ;  which  they  "  had  **  agreed  to  do  upon  "  the  grandsons  executing 
the  indenture,  **in  order  to  indemnify  "  the  plaintiffs  **  against  any  loss  or 
diminution  that"  might  *' happen  to  the  said  trust  estate  and  moneys,  or 
the  interest  or  income  thereof,  by  the  failure  of  the  said  securities ;  "  and 
there  was  a  covenant  by  the  grandsons,  in  consideration  of  the  premises,  to 
indemnify  the  plaintiffs  accordingly ;  and  a  further  covenant  by  the  two 
other  grandsons,  that  E.,  who  was  then  a  minor,  should  execute  the  inden- 
ture on  attaining  his  majority.  The  security  referred  to,  as  set  forth  in  the 
schedule,  consisted  of  the  promissory  note  in  the  declaration,  and  other 
notes  payable  also  on  demand  with  interest.  The  plaintiffs  were  present  at 
the  execution  of  the  deed,  assented  to  it,  and  acted  upon  it.  A  verdict  was 
found  for  the  defendant. 

Held,  by  the  Court  of  Queen's  Bench,  that  the  plaintiffs  were  bound  by 
the  indenture,  the  meaning  of  which  was,  that  the  securities  mentioned  in 
the  schedule  should  remain  outstanding  until  E.  attained  twenty-five ;  and 
that  the  plea  was  proved  : 

Held,  by  the  Court  of  Exchequer  Chamber,  on  error,  that  the  agreement 
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in  the  indenture  was  collateral  to  the  agreement  in  the  declaration,  because,         Webb 
though  stated  to  be  contemporaneous,  it  was  not  stated  to  be  parcel  of  it,  «*. 

and  was  not  between  the  same  parties  (1) ;  that,  as  a  collateral  agreement,        Spickr. 
it  was  invalid  for  want  of  consideration,  and  was  no  defence,  being,  at  most, 
a  covenant  not  to  sue  for  a  limited  time,  and  also  a  covenant  with  other 
covenantees  than  the  defendant  alone ;  and  that  the  plea  was  bad,  and  the 
plaintiffs  entitled  to  judgment,  notwithstanding  the  verdict. 

Webb  v.  Spicer  was  an  action  of  assumpsit  on  a  promissory 
note,  made  by  the  defendant  on  27th  August,  1845,  for  2442.  lis,  Qd., 
payable  on  demand  to  *the  plaintiffs,  as  executors  of  Catherine       [  *887  ] 
Smith,  with  interest  at  the  rate  of  four  cent,  per  annum ;  and  on 
an  account  stated. 

Pleas :  1.  To  the  first  count :  That  defendant  did  not  make  the 
note.    Issue  thereon. 

4.  To  the  first  count :  That,  contemporaneously  with,  and  at  the 
same  time  as,  the  making  of  the  note,  to  wit  on  the  day  and  year 
in  that  behalf  aforesaid,  a  certain  agreement  in  writing  was  made 
between  the  defendant  and  other  persons,  to  wit,  William  Spicer, 
Elizabeth  Spicer,  John  Salmon  and  Edmund  Salmon,  and  the 
plaintiffs,  whereby  it  was  agreed  by  and  between  the  said  parties  to 
the  said  agreement  that  the  note  should  not  become  due  and 
payable,  nor  should  the  defendant  be  called  upon  to  pay  the  same, 
or  any  part  thereof,  until  one  Edmund  Salmon  attained  the  age  of 
twenty-five  years ;  or,  if  he  should  die  before  he  attained  such  age, 
then  upon  a  certain  other  event  happening,  that  is  to  say,  certain 
moneys  and  estate  becoming  divisible  under  the  will  of  Catherine 
Smith,  in  the  declaration  mentioned,  and  not  before.  Averment 
that  Edmund  Salmon  was  still  living,  and  was  within,  and  under, 
the  age  of  twenty-five  years,  to  wit  &c.  That  the  plahitiffs  accepted 
and  received  the  note  at  the  time  of  the  making  of  the  same,  to  wit 
&c.,  upon  the  terms  and  conditions  of  the  said  agreement,  and  upon 
no  other  terms  or  conditions  whatsoever.  Verification.  Replication : 
That  the  agreement  in  the  fourth  plea  mentioned  was  not  made 
between  the  defendant  and  the  said  other  persons  and  the  plaintiffs, 
nor  was  it  agreed  between  them  in  manner  and  form  as  in  the  said 
plea  alleged.    Conclusion  to  the  country.    Issue  thereon. 

5.  To  the  second  count :  Non  assumpsit.    Issue  thereon.  [  888  ] 
Webb  V.  Salmon  was  a  similar  action  on  a  note  made  by  defendant 

Salmon,  and  gave  rise  to  similar  issues. 

(1)  See  8.  C,  in  H.  L.  sub  nom.  join  the  other  parties  to  the  deed  and 

Salmon  v.  Webb  (1852)  3  H.  L.  C.  510,  counterclaim  for  an  injunction;    see 

at  p.  522.     Under  the  present  practice  Judicature   Act,    1873,   s.  24(2)  (5); 

it  would  be  open  to  the  defendant  to  E.  S.  C.  Ord.  XXI.  r.  11.— A.  0. 
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Wbbb  On  the  trial  of  Webb  v.  Spicer,  before  Coleridge,  J.,  at  the  Surrey 

Spioer.  Spring  Assizes,  1848,  it  appeared  that  the  two  notes  in  question 
were  made  and  delivered  by  the  defendant  to  the  plaintiffs  as 
executors  of  the  will  of  one  Catherine  Smith.  By  her  will  the 
testatrix  bequeathed  one  half  of  her  residuary  personal  estate  to 
her  daughter  Elizabeth,  the  wife  of  the  defendant  Spicer.  The 
remaining  half  of  her  residuary  estate  the  testatrix  directed  her 
executors  to  place  out  at  interest  on  Government  or  other  good 
security,  or  otherwise  suffer  the  same  or  any  part  to  remain  on  the 
securities  on  which  they  might  be  found  at  her  decease,  at  their 
discretion ;  the  income  arising  therefrom  to  be  invested  by  them  as 
opportunities  offered,  until  Edmund  Salmon,  one  of  her  grandsons, 
should  attain  the  age  of  twenty-five  years ;  and,  on  that  event,  to 
divide  the  said  last-mentioned  half  of  her  residuary  estate,  except 
a  small  portion  thereof,  equally  between  her  three  grandsons, 
Joseph  Smith  Salmon,  John  Salmon  and  Edmund  Salmon ;  and, 
in  case  any  of  her  grandsons  should  die  under  the  age  of  twenty- 
years  without  lawful  issue,  then  the  share  of  him  or  them  so  dying 
was  to  go  to  the  survivor,  or  survivors  if  more  than  one,  in  equal 
shares.  The  testatrix  died  in  1844 ;  subsequently  the  plaintiffs  paid 
over  the  moiety  of  the  residuary  estate  bequeathed  to  Elizabeth 
Spicer.  The  plaintiffs  were  requested  by  the  defendant  and  the 
other  persons  interested  under  the  will  to  invest  the  remaining 

[  ♦889  ]  moiety  in  personal  securities  until  it  should  become  divisible ;  *and 
the  two  notes  in  question  were  a  portion  of  such  securities,  given 
by  the  several  defendants  for  the  sums  therein  respectively 
mentioned  and  advanced  to  them.  It  was  also  agreed,  at  the 
time  when  the  said  notes  were  mentioned,  that  the  plaintiffs  should 
be  indemnified:  and  an  indenture,  made  for  that  purpose  and 
executed  by  all  the  parties  thereto  except  the  plaintiffs,  and  on  the 
day  on  which  the  notes  were  delivered,  was  given  in  evidence. 
This  deed,  which  was  an  indenture  between  the  defendant  Spicer  and 
Elizabeth  his  wife  of  the  first  part,  Joseph  Smith  Salmon  of  the 
second  part,  John  Salmon  of  the  third  part,  Edmund  Salmon  of 
the  fourth  part,  and  the  plaintiffs  (not  described  as  executors  &c.) 
of  the  fifth  part,  recited  the  will  of  Catherine  Smith,  and  that  one 
moiety  of  her  residuary  personal  estate  had  been  paid  over  to  the 
defendant  Spicer  and  Elizabeth  his  wife,  and  that  the  three  grand- 
sons of  the  testatrix  had  requested  the  plaintiffs  to  invest  the 
remaining  moiety  on  the  security  of  the  several  promissory  noles 
specified  in  a  schedule  to  the  said  indenture,  **  until  the  same 
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will  be  divisible  under  the  trusts  of  the  said  will ;  which  the  Wbbb 
plaintiffs  "  had  "  agreed  to  do  upon  the  three  grandsons  executing  spickb. 
the  indenture"  "in  order  to  indemnify"  the  plaintiflfs  "against 
any  loss  or  diminution  that  may  happen  to  the  said  trust  estate 
and  moneys,  or  the  interest  or  the  income  thereof,  by  the  failure  of 
the  said  securities,  or  any  or  either  of  them."  The  indenture 
then  contained  an  acknowledgment  on  the  part  of  the  defendant 
Spicer  and  Elizabeth  his  wife  of  the  receipt  of  the  sum  of 
938Z.  19s.  Sd.,  being  a  moiety  of  the  said  residuary  estate,  and  a 
release  of  the  same  to  the  plaintiffs.  And  also  a  covenant  by  the  three 
grandsons  to  keep  the  plaintiffs  indemnified  ^against  any  damages  [  *SdO  ] 
or  loss  which  they  might  be  put  to  or  sustain  by  reason  of  their 
investing  the  remaining  moiety  of  the  said  residuary  estate  in  the 
said  promissory  notes;  and  a  further  covenant  by  the  said 
J.  S.  Salmon  and  John  Salmon  that  the  said  Edmund  Salmon, 
who  was  then  an  infant,  should,  within  a  month  after  attaining 
full  age,  at  the  request  of  the  plaintiffs  execute  the  indenture.  The 
schedule  describing  the  promissory  notes  was  headed:  "Account 
showing  upon  what  securities  988Z.  19^.  8i.,  the  moiety  of  the 
estate  of  the  late  Catherine  Smith,  bequeathed  to  her  grandsons, 
less  the  legacy  duty  thereon,  was  invested  on  the  day  of  the  date 
hereof;"  and  the  promissory  notes  were  stated  therein  to  be 
payable  with  a  specified  yearly  interest;  and  among  them  were 
two  promissory  notes  made  by  the  several  defendants,  which 
corresponded  with  the  notes  sued  upon.  The  plaintiffs  were 
present  when  the  deed  was  executed,  and  assented  to  it ;  and  it 
was  taken  away  by  them,  and  produced  at  the  trial  by  their 
attorney. 

It  was  contended  for  the  plaintiffs  that  the  fourth  plea  was  not 
proved.  The  learned  Judge  directed  a  verdict  for  the  plaintiffs, 
and  gave  leave  to  move  to  enter  a  verdict  for  the  defendant  on  the 
issue  joined  on  the  replication  to  the  fourth  plea,  and  also  on  the 
issue  joined  on  the  fifth  plea. 

Webb  v.  Spicer  was  argued  in  last  Hilary  Term  (i). 

Shee,  Serjt.  and  WiUes  showed  cause : 

The  fourth  plea  was  not  proved.    It  must  be  taken  to  allege  a 
contemporaneous  agreement  in  writing  in  defeasance  of  the  *note      [  *^^^  J 
itself  ;  for  an  oral  agreement  can  have  no  such  effect :  Adams  v. 

(1)  January  11th.  Before  Lord  Denman,  Ch.  J.,  Patteson,  Coleridge  and 
Wigjitman,  JJ. 
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Webb  Wordley  (i) :  and  a  covenant  not  to  sue  for  a  limited  time  would 
Spiceb.  1>®  1^0  defence  Thimbleby  v.  Barron  (2).  The  plea  alleges  an 
agreement  between  several  persons,  some  of  whom,  as  the  plaintiffs, 
did  not  execute  it,  and  another  of  whom,  the  defendant  Spicer, 
had  nothing  to  do  with  it,  for  it  is  clear  that  he  executed  the  deed 
in  order  to  obtain  the  moiety  to  which  he  was  entitled  in  right  of 
his  wife,  and  he  does  not  join  in  the  request  to  invest  in  personal 
securities,  nor  does  he  join  in  the  covenant  to  indemnify.  Again, 
the  plaintiffs  are  not  parties  to  the  deed  as  executors,  in  which 
character  the  note  was  made  to  them  ;  nor  are  they  treated  in  any 
part  of  the  deed  as  executors.  If  the  note  in  the  schedule  is  the 
same  with  the  note  sued  upon,  then  it  appears  that  the  deed  applies 
to  a  note  which  is  expressly  made  payable  on  demand,  and  there  is 
nothing  in  the  deed  to  restrain  the  plaintiffs  from  suing  upon  it 
immediately.  The  covenant  is  to  be  read  as  an  indemnity  to  the 
plaintiffs  against  any  loss  on  the  notes  which  they  might  wish  to 
call  in  from  time  to  time  before  the  fund  became  divisible. 

Channelly  Serjt.  and  Prentice,  contra  : 

The  plea  was  proved.  The  deed  is  set  out  according  to  its  legal 
effect.  Both  plaintiffs  and  defendant  are  parties  to  the  agreement. 
The  plaintiffs  assented  to  the  deed,  and  acted  on  it.  The  signature 
of  all  parties  is  not  necessary  to  constitute  an  agreement  between 
them :  Lai/thoaiy  v.  Biyant  (3) :  nor  is  it  essential  to  a  deed  :  Com. 
[  ♦892  ]  Dig.  Fait  (B  1) ;  or  to  the  validity  of  a  contract  under  *a  deed : 
Wetherell  v.  Langston  (4).  On  the  other  hand  the  defendant  has 
executed  the  deed,  and  has  assented  to  the  investment  in  the 
securities  mentioned,  although  it  is  not  recited  that  he  requested 
such  investment ;  and  his  own  note  is  one  of  such  securities.  The 
contemporaneous  agreement  in  defeasance  of  the  note  is  not  really 
inconsistent  with  the  note ;  the  note  would  naturally  be  made 
payable  on  demand,  for  the  sake  of  convenience,  on  account  of  the 
uncertainty  of  the  time  when  the  fund  would  become  divisible  in 
the  event  of  Edmund  Salmon's  death  under  the  age  of  twenty-five. 

Webb  V.  Salmon  was  admitted  to  involve  precisely  the  same 
question  as  Webb  v.  Spicer,  and  was  not  separately  argued. 

Cur.  adv.  vtdt. 

(1)  1  M.  &  W.  374 ;  S.  a  Tyr.  &  Gr.  (3)  42  R.  E.  709  (2  Bing.  N.  C.  735). 
620.  (4)  74  R.  R  794,  801  (I   Ex.  634, 

(2)  3M.  &W.  210.  643). 
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Lord  Dbnman,  Ch.  J.,  in  the  same  Term  (January  80th),  delivered        Wbbb 
the  judgment  of  the  Court  :  Spicer. 

After  having  stated  the  pleadings,  his  Lordship  said : 

To  prove  the  agreement  stated  in  the  plea,  the  defendant  gave 
in  evidence  a  deed,  made  at  the  same  time  the  note  was  given, 
between  &c.  (parties,  as  stated  ante,  p.  542),  and  which  recited  that 
Catherine  Smith  had  left  half  of  her  residuary  estate  to  the  defen- 
dant's wife  Elizabeth  Spicer,  which  they,  the  defendant  and  his 
wife,  had  received,  and  the  other  half  to  be  placed  out  at  interest 
by  her  executors  (the  plaintiffs)  until  Edmund  Salmon  attained 
twenty-five,  and,  when  he  had  attained  twenty-five,  then  to  be 
divided  between  Joseph  Smith  Salmon,  John  Salmon  and  Edmund 
Salmon  (her  three  grandsons),  share  and  share  alike;  but,  if 
any  of  her  said  *grandsons  died  before  twenty-five  without  issue,  [  •893  ] 
then  between  the  survivors.  The  deed  then  recited  that  the 
three  grandsons  had  requested  the  plaintiffs  (the  executors) 
to  invest  their  moiety  of  the  residue  upon  the  securities  set 
forth  in  a  schedule  to  the  deed,  which  they  agreed  to  do, 
upon  having  a  covenant  of  indemnity  in  the  deed  executed  by  the 
grandsons. 

The  deed,  with  the  covenant  to  indemnify,  was  executed  by  the 
defendant,  and  all  the  parties  except  the  plaintiffs;  and  the 
schedule  of  securities,  upon  which  the  grandsons'  moiety  was  to  be 
invested,  mentions,  as  one,  the  promissory  note  from  the  defendant 
for  the  sum  of  244Z.  lis.  8d.  with  interest  at  four  per  cent. ;  and  it 
also  appears,  by  the  heading  of  the  schedule,  that  it  was  one  of  the 
securities  on  which  the  moiety  was  invested  on  the  day  of  the  date 
of  the  indenture. 

We  are  of  opinion  that  the  indenture  supported  the  allegations 
of  the  plea,  and  that  there  was  such  an  agreement  in  writing 
between  the  plaintiffs  and  the  other  parties  as  is  stated  in  the  plea. 

The  plaintiffs  did  not  execute  the  deed ;  but  they  assented  to  it, 
are  described  as  parties,  and  took  the  promissory  note  as  one  of  the 
securities  described  in  the  schedule,  and  upon  a  covenant  of 
indemnity  for  so  doing.  It  appears  from  Com.  Dig.  tit.  Fait  (A  2) 
and  Co.  Litt.  281  a,  that  a  man  may  be  bound  by  the  covenants  of 
a  deed  in  which  he  is  described  as  a  party,  though  he  does  not 
execute  it,  if  he  assent  to  it,  and  take  a  benefit  under  it ;  and  in  this 
case  the  plaintiffs  took  the  promissory  note  and  the  covenant  to 
indemnify  as  agreed ;  and  there  appears  to  us  no  doubt  but  that 
the  meaning  of  the  agreement,  as  apparent  by  the  indenture,  was 
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Wbbb  that  the  securities  mentioned  in  the  schedule  should  remain 
Bpigbr.  outstanding  *until  the  grandson  attained  twenty-five.  The  covenant 
[  *894  ]  to  indemnify  insisted  upon  by  the  plaintiffs  would  only  apply  to  the 
securities  specifically  mentioned  in  the  schedule :  and  the  form  of 
the  promissory  note,  which  is  not  payable  at  a  time  certain,  but  on 
demand  with  interest,  is  consistent  with  the  agreement.  We  think, 
therefore,  that  the  defendant  is  entitled  to  the  verdict  on  the  fourth 
plea. 

There  will  be  the  same  rule  in  the  case  of  Webb  and  another  v. 
Salmo7i, 

•  Rule  absolute, 

IN    THE    EXCHEQUER    CHAMBER 


1849. 
June  li,l5 


[894] 


(Ebror  fbom  thb  Queen's  Bench.) 

WEBB  AND  Anothee  v.  WILLIAM  SPICER. 

WEBB  AND  Another  v.  JOSEPH  SMITH  SALMON. 

(13  Q.  B.  894—900 ;  S.  C.  7  Dowl.  &  L.  824;  19  L.  J.  Q.  B.  34;  14  Jur.  33.) 
For  head-note,  see  p.  540,  ante. 

Judgment  having  been  entered  up,  in  the  preceding  case,  according 
to  the  rule  of  the  Court  of  Queen's  Bench,  error  was  brought  in  the 
Exchequer  Chamber. 

It  was  specially  assigned  for  error  that  the  fourth  plea  was  bad, 
because  the  alleged  agreement  was  invalid.    It  was  also  alleged 
that  the  plaintiff  was  entitled  to  judgment  notwithstanding  the 
verdict  for  the  defendant  on  the  fourth  issue.    Joinder. 
895  ]  The  writ  of  error  was  argued  in  this  vacation  (June  14th)  before 

Coltman,  Maule  and  Cresswell,  JJ.,  and  Parke,  Alderson  and  Piatt, 
Barons. 

WUles,  for  the  plaintiffs  in  error  (plaintiffs  below) : 

The  fourth  plea  is  bad,  for  several  reasons ;  and  the  plaintiffs  are 
entitled  to  judgment  notwithstanding  the  verdict.  The  agreement 
is  collateral  to  the  note.  The  note  is  payable  to  the  plaintiffs  as 
executors ;  the  agreement  is  with  the  plaintiffs  personally  ;  and  it 
is  not  between  them  and  the  defendant  only,  but  between  them  and 
the  defendant  with  others.  The  cause  of  action  is  a  valuable  con- 
sideration (evidenced  by  the  note),  moving  from  the  plaintiffs  to  the 
defendant.    It  does  not  appear  that  the  agreement  was  by  deed,  or 
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that  the  defendant  gave  any  consideration  for  it ;  if  there  was  any  Webb 
consideration,  it  may  have  been  given  by  the  other  parties  to  the  spickr. 
agreement. 

(Parke,  B.:  Even  if  there  was  a  good  consideration  from  the 
defendant,  which  does  not  appear,  the  agreement  woald  be  matter 
of  cross  action  only.) 

It  is  stated  that  the  plaintiffs  accepted  the  note  on  the  terms  of  the 
agreement ;  but  it  is  not  stated  that  it  was  delivered  on  such  terms 
by  the  defendant.  The  agreement  is  repugnant  to  the  note ;  for 
the  note  is  payable  immediately.  An  agreement  not  to  sue  for  a 
limited  time  is  no  defence:  and  the  reason  generally  urged  in 
support  of  such  a  defence,  that  circuity  of  action  is  avoided  thereby, 
does  not  apply  here;  for  the  agreement  is  alleged  to  have  been 
made  with  others  as  well  as  the  defendant.  The  agreement,  even 
if  made  for  consideration,  can  be  no  valid  defeasance  of  the  note ; 
for  the  time  when  the  estate  of  the  testatrix  would  become  divisible 
is  uncertain. 

Channell,  Serjt.,  contra  :  [  896  l 

The  plea  is  good.  The  agreement  is  not  collateral  to  the  note ; 
but  the  agreement  and  the  note  are  each  portions  of  one  and  the 
same  agreement.  A  note  may  be  qualified  by  any  contemporaneous 
writing  either  on  the  note  itself  or  on  a  separate  paper.  In  Uoare  v. 
Graham  {\)  the  alleged  qualification  of  the  note  was  by  parol.  In 
Stone  V.  Metcalfe  (2),  though  the  qualification  was  written,  it  did  not 
appear  to  have  been  written  contemporaneously.  And  in  Brown  v. 
Ijangley  (3)  the  link  to  bind  the  note  and  its  qualification  together 
was  wanting.  In  all  these  cases,  therefore,  the  notes  were  absolute 
and  the  defences  failed.  But  in  other  cases,  where  a  note  and 
some  written  stipulation,  whether  on  the  note  itself  or  on  a  distinct 
paper,  have  appeared  to  be  portions  of  one  contemporaneous  con- 
tract, the  whole  has  been  read  together.  Leeds  v.  Lancashire  (4) 
is  an  instance.  There,  on  a  note  signed  by  three  persons,  there 
was  an  indorsement,  written  at  the  time,  stating  that  the  note  was 
taken  as  a  security  for  all  such  balances,  to  the  amount  of  the  note, 
as  one  of  the  makers  might  happen  to  owe  to  the  payee  ;  that  the 
note  should  be  in  force  for  six  months,  and  that  no  money  should 
be  liable  to  be  called  for  sooner  in  any  case  :  and  it  was  held  that 

(1)  13  K.  B.  762  (3  Camp.  57).  (3)  61  R.  B.  561  (4  Man.  &  0.  466). 

(2)  4  Camp.  217.  (4)  2  Camp.  205. 

85—2 
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Wrbb  the  indorsement  was  to  be  incorporated  with  the  body  of  the  note, 
Spickr.  a^^  ^h^^>  AS  between  the  parties,  it  was  an  agreement  and  not  a 
note.  In  Hartley  v.  Wilkinson  (i)  a  note  payable  absolutely,  for  the 
price  of  goods,  had  upon  it  a  contemporaneous  indorsement  that,  if 
any  dispute  should  arise  respecting  the  sale,  the  note  should  be 
[  *897  ]  *void  ;  and  the  indorsement  was  taken  as  part  of  the  note,  so  far  as 
to  constitute  with  it  one  agreement.  Bowei*bank  v.  Monteiro(2), 
where  an  executrix  gave  an  acceptance,  and  took  from  the  drawer 
an  undertaking  to  renew  the  bill  from  time  to  time  until  sufficient 
effects  should  be  received  from  the  estate  of  the  testator,  is  an 
authority  to  the  same  effect.  It  is  immaterial  that  there  are  other 
parties  to  this  agreement :  it  is  not  the  less  an  agreement  between 
the  plaintiffs  and  defendant :  and  the  note  itself  is  the  consideration 
moving  from  the  defendant  to  the  plaintiffs. 

WUlea,  in  reply : 

The  agreement  is  collateral  to  the  note,  as  in  Brill  v.  Cri<:k  (3). 
Even  as  between  plaintiffs  and  defendant,  and  if  there  were  no 
other  parties  to  the  agreement,  it  would  be  collateral.  There  is  no 
stipulation  that  the  note  should  be  paid  eventually:  it  is  made 
liable  to  be  avoided  altogether ;  for  one  of  the  events  on  which  it  is 
to  become  payable,  may  never  happen.  Although  the  covenant 
be  taken  as  a  covenant  not  to  sue  at  any  time,  it  is  no  defence ;  for 
it  is  only  to  avoid  circuity  of  action  that  such  a  covenant  is 
pleadable  in  bar ;  and  in  this  case  cross  actions  would  involve  no 
circuity,  since  the  parties  to  the  note  and  the  parties  to  the  agree- 
ment are  not  the  same  :  notes  (2)  and  (A:)  to  Turner  v.  Davics  (4). 

Nor  can  it  be  put  as  a  covenant  not  to  sue  for  a  limited  time ;  for 

thus  the  right  of  action  would  be  extinguished  altogether  :  Ford  v. 

Beech  (5) :    which  is  contrary  to   the  admitted  intention  of   the 

agreement. 

Cur.  adv.  vuU. 

[  898  ]       Parke,  B.,  on  the  following  day  (June  15th),  delivered  the  judgment 
of  the  Court  : 

In  this  case  a  writ  of  error  is  brought  upon  the  judgment  of  the 
Queen's  Bench,  and  supported  upon  an  objection  which  was  not 
before  that  Court.     It  is  insisted   that  the  plea  found  for  the 

(1)  4  Camp.  127.  (4)  2    Wms.    Saund.     160,    150  a 

(2)  14  R.  E.  679  (4  Taunt.  844).  (6tli  ed.). 

(3)  1  M.  &  W.  232  ;  8,  C.  Tyr.  &  Or.  (6)  75  R.  R.  632  (11  a  B.  852). 
522. 
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defendant  is  bad  in  substance ;  and,  though  the  plaintiffs  might        Webb 
have  moved  for  judgment  rum  obstante  veredicto  in  the  Court  of       spicer. 
Queen's  Bench,  and  did  not,  it  is  now  open  to  them  to  take  that 
course ;  and  we  are  all  of  opinion  that  the  objection  to  the  plea  is 
well  founded.     (His  Lordship  then  stated  the  fourth  plea.) 

Independently  of  the  allegations  in  this  plea,  that  the  agreement 
was  contemporaneous  and  that  the  note  was  accepted  by  the 
plaintiffs  on  the  terms  of  that  agreement,  the  plea  would  be 
manifestly  bad.  If  the  agreement  was  taken  to  be  collateral  or 
subsequent,  there  are  several  fatal  objections  to  it.  First,  it  is  not 
averred  to  be  founded  on  sufficient  consideration ;  secondly,  if  it 
liad  been,  it  could  not  have  been  on  a  better  footing  than  a  cove- 
nant not  to  sue ;  and  a  covenant,  in  the  same  terms,  not  to  sue, 
would  have  been  no  plea,  as  it  would  have  been  a  covenant  not  to 
sue  for  a  limited  time,  and  also  a  covenant  with  other  covenantees 
than  the  defendant  alone:  both  of  which  would  have  been  fatal 
objections  to  a  plea  of  such  a  covenant.  This  question  was  settled 
by  the  case  of  Ford  v.  Beech  (i),  in  error,  in  which  all  the  cases  on 
this  subject  were  reviewed. 

The  only  question  then  is,  whether  this  plea  substantially  states 
that  the  promise  in  writing  to  pay  the  *plaintiff8  a  certain  sum,  [•899] 
with  interest,  on  demand,  was  really  a  promise  in  writing  to  pay 
that  amount,  not  on  demand,  but  on  an  alternative  uncertain  event, 
namely,  on  Edmund  Salmon  attaining  twenty-five,  or,  if  he  died 
before  that  age,  on  moneys  under  the  will  of  Catherine  Smith 
becoming  divisible  ;  that  is,  the  plea,  to  be  good  in  substance,  must 
have  been  bad  on  special  demurrer,  as  an  argumentative  plea 
denying  the  making  of  the  alleged  note.  We  think  that  the  plea 
does  not  in  substance  contain  such  a  statement.  It  is  said  to  be 
"contemporaneous;"  but  it  is  perfectly  consistent  with  its  being 
contemporaneous  that  it  was  collateral.  It  is  not  averred  to  be 
parcel  of  the  same  agreement  as  that  in  the  declaration.  In  order 
to  be  parcel,  it  ought  to  be  between  the  same  parties;  but  the 
agreement  in  the  declaration  is  between  the  plaintiffs  and  the 
defendant ;  the  agreement  in  the  plea,  between  the  defendant  and 
several  others  on  the  one  part,  and  the  plaintiffs  on  the  other ;  and 
we  must  assume  that  the  agreement  stated  in  the  plea  is  set  out 
according  to  its  legal  effect.  If  the  agreement,  the  real  nature  of 
which  we  learn  from  the  report  of  the  decision  in  the  Queen's 
Bench  on  the  motion  to  enter  a  verdict  for  the  defendant,  had  been 
(1)  76  B.  R  632  (11  Q.  B.  852). 
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Wrbb  capable  of  being  considered  as  an  agreement  between  the  plaintiffs 
Spickk.  £^<1  the  defendant  alone,  as  to  the  note  in  question,  it  should  have 
been  so  pleaded  ;  but,  as  the  record  stands,  we  can  only  consider  it 
as  an  agreement  of  the  plaintiffs  on  the  one  part  with  the  defendant 
and  several  others  on  the  other  part ;  and  we  cannot  intend  it  to  be 
an  agreement  in  writing  between  the  plaintiffs  and  defendant, 
forming  part  of  the  same  contract  as  that  declared  upon  (though 
[  •900]  Qn  a  different  sheet  of  paper),  and  so  altogether  altering  *its  legal 
effect.  Nor  is  the  allegation  that  the  plaintiffs  accepted  the  note 
on  these  terms  sufficient,  even  admitting  that  the  allegation 
imported  that  the  defendant  gave  it  on  those  terms.  If  we  assume 
the  agreement  to  be  collateral,  on  the  other  allegations  of  the  plea 
(and  we  think  we  must),  the  allegation  that  the  note  was  given  and 
accepted  on  the  terms  of  that  agreement  means  only  that  it  was 
given  and  accepted  with  a  collateral  undertaking,  and  carries  the 
case  no  further. 

Judgment  reversed. 

Judgment  for  plaintiffs  non  obstante  veredicto  on  the 
fourth  plea  (i). 


IN    THE    QUEEN'S    BENCH. 


1849.  BATE  V.   PAYNE. 

June  22. 
(13  Q.  B,  900—902 ;  S.  C.  18  L.  J,  a  B.  273;  13  Jiir.  609.) 

L  ^^  J  An  executor  allowed  the  legatee  of  leaseholds  to  occupy  for  fifteen  years, 

the  legacy  duty  being  unpaid.  The  executor  was  then  called  upon  to  pay 
duty  on  the  profits  accruing  for  the  fifteen  years,  as  well  as  on  the  principal 
value  of  the  premises :  Held,  that  he  was  liable  to  the  whole  of  such  duty ; 
and  that  he  might  recover  all  the  money  paid  on  that  account,  as  money 
paid  to  the  use  of  the  legatee. 

Assumpsit  for  money  paid.  Plea :  Non  assumpsit.  Issue 
thereon. 

On  the  trial,  before  Bolfe,  B.,  at  the  last  Staffordshire  Summer 
Assizes,  it  appeared  that  the  plaintiff  was  surviving  executor  of  the 
will  of  one  Netchell,  who  bequeathed  certain  leasehold  premises  to 
his  wife  for  life,  with  remainder  to  defendant,  and  died  in  1881. 
The  widow  entered  into  possession,  with  the  plaintiff's  assent,  and 
died  in  1832.     The  defendant  then  entered  with  the  like  assent  of 

(1)  The  judgment  of  the  Exchequer  in  Hilary  vacation,  1862  (3  H.  L.  C. 
Chamber  was  affirmed  in  Dom.  Proc.      510). 
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the  plaintiff.     No  legacy  duty  was  paid  on  this  bequest  until  1847 ;        bate 
when  application  was  made  to  the  plaintiff  from  the  Legacy  Duty       patvb. 
Office,  and  he  was  required  to  pay  duty,  not  only  on  the  principal 
value,  but  on  the  profits  which  had  accrued  since  the  testator's 
death.     The  plaintiff  paid  the  whole  duty  *demanded  of  him ;  and       [  *90i  ] 
this  action  was  brought  to  recover  about  902.  as  duty  paid  by  the 
plaintiff  on  defendant's  account,  452.,  a  portion  thereof,  having 
been  paid  as  a  10  per  cent,  duty  on  450Z.,  the  estimated  aggregate 
rental  for  the  fifteen  years  during  which  the  defendant  had  been  in 
possession. 

For  the  defendant  it  was  contended  that  the  action  would  not  lie, 
as  the  plaintiff  was  bound  to  pay  the  duty  before  he  delivered  over 
or  assented  to  the  bequest ;  that,  as  he  had  not  done  so,  the  duty 
became  a  joint  debt  to  the  Crown  from  the  executor  and  the  legatee 
under  stat.  86  Geo.  III.  c.  52,  s.  6;  and  that  at  all  events  the 
defendant  was  not  chargeable  with  the  duty  paid  on  the  accruing 
profits  since  he  had  been  in  possession,  because  that  portion  of  the 
duty,  even  if  chargeable  to  the  plaintiff  himself,  had  become  so  in 
consequence  of  his  own  laches. 

Keating,  in  last  Michaelmas  Term,  moved  accordingly  : 

He  admitted  that,  if  Hales  v.  Freeman  (i),  apparently  recognised 
by  this  Court  in  Stow  v.  DavenpoH  (2),  was  well  decided,  the  action 
was  maintainable  in  respect  of  so  much  of  the  legacy  duty  as  was 
payable  at  the  testator's  death  ;  and  he  obtained  a  rule  nisi  merely 
to  reduce  the  damages  by  45Z. 

Witateley  and  Kettle  now  showed  cause : 

They  referred  to  2  Williams  on  Executors,  p.  1877  (3)  (citing 
TheAttomey-Generalv.  Cavendish (4),  and  Thomas  v.  Montgomery  (5) ), 
to  show  that  "  the  duty  must  be  paid  *on  the  accruing  profits  and  [  ^^02  j 
income  of  the  effects  of  the  deceased,  from  the  time  of  his  death 
to  that  of  delivering  the  account  and  offering  to  pay  the  duty  at 
the  Stamp  Office;"  and  to  Doe  d.  Richards  v.  Evans {Q),  as  an 
analogous  authority. 

Keating,  contra  : 

The  plaintiff  has  assented  to  the  entry  of  both  tenant  for  life  and 
remainderman  without  accounting  for  the  legacy  duty,  and,  after  a 

(1)  21  B.  E.  663  (1  Brod.  &  B.  391).      (4)  12  E.  R  716  (Wightw.  82). 

(2)  39  E.  B.  503  (5  B.  &  Ad.  359).       (5)  5  Euss.  502. 

(3)  4th  od.  (6)  lOQ.  B.476. 


552  1849.     Q.  B.     18  Q.  B.  902.  [r.r. 

Batb        lapse  of  fifteen  years,  calls  upon  the  defendant  to  indemnify  him 

Paynb.       against  the  consequences  of  the  plaintiff's  own  laches.    The  effect 

of  the  6th  and  28th  sections  of  stat.  86  Geo.  III.  c.  52,  is,  that 

plaintiff  and  defendant  are  joint  tort-feasors,  and  the  plaintiff  is  not 

entitled  to  recover  over  from  the  defendant. 

Lord  Denman,  Gh.  J. : 

The  whole  was  clearly  money  paid  by  the  plaintiff  to  the  defen- 
dant's use.    We  ought  not  to  have  granted  the  rula 

GoLERiDGB  and  Erle,  JJ.  concurred. 

Ride  discharged. 


/.iJ^'is.  WALLEY  V.   M^CONNELL. 

^^hf^'  (1^  ^-  ^-  903—912 ;  S.  C.  19  L.  J.  Q.  B.  162 ;  14  Jur.  193.) 

[  903  ]  In  trespass  for  false  imprisonment,  defendant  pleaded  that  he  sued  out  a 

summons  against  the  plaintiff  in  the  county  court  for  debt,  that  the  sum- 
mons was  personally  served  upon  plaintiff,  that  he  did  not  appear,  and  that 
it  was  adjudged  that  he  should  pay  the  debt  by  instalments ;  that  a  minute 
of  the  judgment  was  served  upon  him,  and  that  the  instalments  were  not 
paid ;  that  a  fraud  summons  was  then  obtained  and  served  upon  him ;  that 
he  did  not  appear,  and  was  committed  by  the  Judge  to  prison ;  justification 
under  the  process,  &c.     Beplication,  De  injurid,  and  issue  thereon. 

The  evidence  in  support  of  this  issue  was,  that  the  defendant,  having  a 
debt  due  from  one  L,  entered  a  plaint  against  him  in  the  county  court  by 
his  right  name,  which  was  an  entirely  different  name  from  the  plaintiff  *s, 
and  that  he  served  the  plaintiff  with  the  several  proceedings,  which  were  all 
directed  against  I.  by  name,  under  the  belief  that  the  plaintiff  was  I. ;  that 
I.  never  appeared  in  Court ;  that  plaintiff  uniformly  stated  that  he  was  not 
I.,  and,  on  the  service  of  each  proceeding,  gave  notice  of  the  mistake ;  but 
that  defendant  directed  the  officer  to  take  plaintiff :  Held, 

That,  as  the  proceedings  were  against  I.  by  name,  and  were  intended  to 
be  against  him,  and  were  served  upon  the  plaintiff  only  by  reason  of  a  mis- 
taken supposition  that  he  was  I.,  the  plea  was  not  proved. 

That,  whether  commitment  on  a  fraud  summons  under  the  County 
Courts  Act,  9  &  10  Vict.  c.  95,  s.  99,  be  in  the  nature  of  punishment  or 
execution,  the  defendant  was  responsible  for  the  wrongful  imprisonment 
under  it. 

Trespass  for  false  imprisonment.  Pleas:  1.  Not  guilty. 
2.  Leave  and  license.  8.  A  special  plea,  that  the  now  defendant 
caused  to  be  entered  in  the  county  court  at  Liverpool  a  plaint 
against  the  now  plaintiff,  and  sued  out  a  summons  against  the  now 
plaintiff,  who  was  then  resident  within  the  jurisdiction,  to  appear 
in  the  said  county  court  to  answer  the  now  defendant  in  an  action 
for  goods  sold  and  delivered.  The  plea  then  set  out  the  substance 
of  the  summons.      There  were  averments  that  the  county  court 
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had  jurisdiction  over  the  matter ;  that  the  summons  was  personally      Walley 

served  on  the  now  plaintiff  in  due  time  ;  that  the  now  plaintiff  did    m*connell. 

not  appear  in  the  county  court ;  and  that  the  cause  was  heard  in 

his  absence;  that  it  was  adjudged  that  the  now  defendant  should 

recover,  and  it  was  ordered  that  the  debt  and  costs  should  be  paid 

by  instalments;  that  a  minute  of  the  judgment  and  order  was 

personally  served  on  the  now  plaintiff ;  that  the  instalments  were 

not  paid  ;  that  the  now  defendant  ^obtained  a  fraud  summons  (i)       [  'yoi  ] 

which  was  personally  served  on  the  now  plaintiff;  that  the  plaintiff 

did  not  appear  in  obedience  to  it ;  and  that  the  Judge  of  the  county 

court  ordered  that  he  should  be  committed  for  fourteen  days.     The 

plea  then  averred  a  warrant  of  commitment,  under  the  seal  of  the 

county  court,  against  the  now  plaintiff,  issued  for  the  purpose  of 

carrying  the  last  mentioned  order  into  effect ;  and  by  virtue  of  such 

warrant  defendant  justified  the  trespasses. 

Replication,  joining  issue  on  the  first  plea,  and  replying  De  injuria 
absque  licentid,  and  De  injuria,  to  the  other  two,  respectively. 
Issues  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  Liverpool  Summer  Assizes, 
1848,  it  appeared  that  a  person  of  the  name  of  Ireland,  who  was 
foreman  in  some  large  works  at  Liverpool,  was  a  debtor  of  the  now 
defendant  M'Connell.  M'Connell  sent  his  bill,  debiting  Ireland,  to 
the  works :  the  messenger,  seeing  the  now  plaintiff  Walley  acting 
as  foreman,  delivered  the  bill  to  him.  The  debt  not  being  paid,  a 
summons  was  taken  out  in  the  county  court  against  Ireland  ;  that 
was  served  by  the  same  messenger  who  had  delivered  the  bill  to 
Walley :  the  suit  in  the  county  court  went  on  regularly,  as  by 
default  of  appearance,  against  Ireland,  until  a  warrant  of  commit- 
ment for  neglect  of  a  fraud  summons  issued :  all  the  proceedings 
mentioned  in  the  plea  took  place ;  but  all  of  them  were  taken  as 
against  Ireland ;  and  all  those  which  required  service  were  sworn 
in  the  county  court  to  have  been  served  on  Ireland,  but  in  fact 
were  served  upon  Walley ;  and  finally  Walley  was  arrested  under 
the  order  of  commitment  made  against  Ireland  and  sent  to  gaol. 
All  would  have  been  regular  had  Walley  been  Ireland  *or  known  [  •905  ] 
by  that  name.  There  was  some  controversy  as  to  the  cause  of  the 
error :  but  the  result  of  the  evidence,  coupled  with  the  answers  of 
the  jury  to  questions  put  by  the  learned  Judge,  was,  that  the  now 

(1)  Stat.  9&  10  Vict.  0.  95,  as.  98,      County  Court  Rules,  1903  and  1904, 
99.      [See    now    Debtors    Act,    1869      Old.  XXV.  rr.  25  et  seq.—A.  C] 
(32    &    33    Vict.    c.    62),    s.   5,    and 
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defendant  meant  to  sue  Ireland  in  the  county  court,  and  bond  Jid-e 
believed  that  Walley,  the  now  plaintiflf,  the  person  served  with  the 
summons,  was  Ireland ;  but  that  Walley  had  not  induced  him  to 
believe  so ;  that  Walley,  at  each  time  when  he  was  served,  stated  to 
the  person  serving  him  that  he  had  come  to  the  wrong  man,  and, 
having  done  so,  was  satisfied,  and  paid  no  further  attention  to  the 
matter  till  he  was  arrested,  when  he  and  his  fellow  workmen 
explained  that  he  was  not  Ireland ;  but  the  then  plaintiff,  and  now 
defendant,  M'Connell,  who  was  present  at  the  arrest,  declared  it 
was  all  a  pretence,  and  himself  directed  the  officer  to  take  the  now 
plaintiff  into  custody.  The  jury  were  of  opinion  that  Walley  had 
not  either  by  words  or  tacitly  represented  that  he  was  Ireland. 

The  le*arned  Judge  ruled  that  the  defendant  was  under  these 
circumstances  answerable  for  the  imprisonment,  unless  it  was 
justified  :  and  a  verdict  was  found  for  the  plaintiff,  damages  50/., 
subject  to  leave  to  move  to  enter  a  verdict  for  the  defendant  on  the 
third  issue. 

Martin,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter 
a  verdict  accordingly,  or  for  a  new  trial,  on  the  ground  that  the 
imprisonment  was  the  act  of  the  county  court,  and  not  of  the 
defendant,  who  ought  therefore  to  have  had  the  verdict  on  Not 
guilty  found  for  him. 
In  last  Trinity  Term  (i), 

f  906  ]  Crompton  and  Cmvling  showed  cause.     ♦    ♦     ♦ 

[  909]  Martin  and  Atherion,  contra.     ♦     ♦     ♦ 

Cur,  adv.  vult 

[  910  ]       Erle,  J.,  in  this  vacation  (July  5th),  delivered  the  judgment  of  the 
Court : 

In  an  action  of  trespass  for  false  imprisonment,  with  a  plea  of 
justification  under  process  of  the  county  court  in  a  suit  there  by 
the  now  defendant  against  the  now  plaintiff,  the  question  has  been 
whether  the  plea  was  proved.  The  evidence  in  support  thereof 
[  *9n  ]  was,  that  the  defendant,  having  a  debt  due  from  one  Ireland,  *sent 
a  bill  to  him  by  a  messenger,  who  delivered  it  to  Walley,  the  plain- 
tiff, by  mistake,  believing  him  to  be  Ireland :  that  the  defendant 
then  issued  a  summons  out  of  the  county  court  against  Ireland, 

(1)  June  9th  and  13tli.  Before  Lord  Denman,  Ch.  J.,  Patteson,  Coleridge 
and  Erie,  J  J. 
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intending  to  issue  it  against  him  as  his  debtor ;  and  this  summons  Wallet 
was  served  on  Walley  the  plaintiff  under  the  direction  of  the  same  M'Comnbll. 
messenger,  who  insisted  that  there  was  no  mistake  in  respect  of  the 
plaintiff  being  Ireland.  Upon  the  usual  ex  parte  proof  of  the 
service  of  the  summons,  judgment  was  obtained  against  Ireland ; 
and  a  second  summons  and  a  capias  were  issued,  all  of  them  being 
against  Ireland  by  name,  and  all  being  served  upon  the  plaintiff. 
Throughout  these  proceedings  the  plaintiff  uniformly  stated  that 
he  was  not  Ireland,  and  informed  those  who  served  him  of  their 
mistake. 

Upon  these  facts,  we  are  of  opinion  that  the  plea  is  not  proved. 
The  allegation  that  the  defendant  issued  a  summons  against  the 
plaintiff  is  not  true.  It  was  against  another  man  by  his  proper 
name,  and  intended  by  the  defendant  to  be  against  him,  and  served 
upon  the  plaintiff  only  by  reason  of  a  mistaken  supposition  that  he 
was  the  debtor.  Whatever  force  there  may  be  in  the  argument 
used  as  to  the  proper  course  to  be  pursued  by  one  who  is  wrongfully 
served  with  process  in  an  action,  not  being  the  intended  defendant, 
the  allegation  in  question  is  material :  indeed  it  is  the  foundation 
of  the  plea :  and,  the  foundation  failing,  the  superstructure  fails 
also :  and  the  distinction  between  mesne  process  and  final  process 
does  not  arise  in  this  case,  as  Walley  never  became  the  defendant, 
and  never  held  himself  out  as  Ireland.  Upon  this  ground  we 
distinguish  the  present  case  from  that  of  Fisher  v.  *Magnay  (i),  as  [  *dl2  ] 
we  gather  that  the  plaintiff  Fisher  had,  notwithstanding  the 
misnomer,  assumed  to  be  the  defendant  in  the  first  action ;  and,  if 
a  defendant  so  acts  as  to  be  concluded  from  denying  that  he  is  the 
defendant,  final  process  against  him  may  be  valid,  although  not 
against  him  by  his  real  name,  but  by  the  name  that  he  must  be 
taken  to  have  adopted. 

Whatever  be  the  nature  of  the  execution  upon  that  which  has 
been  called  a  fraud  summons,  it  is  clear  that  it  was  moved  for  by 
the  defendant  and  executed  against  the  present  plaintiff  under  his 
direction.  The  defendant  is,  therefore,  responsible  for  a  wrongful 
imprisonment  under  it. 

Rule  discharged. 
(1)  5  Man.  &  G.  778. 
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1819.  REG.   V.   The    INHABITANTS  of  BRIGHTSIDE 

June  2. 
July  6. 

[983] 


Jutyl  BIERLOW. 


REG.  V.  The  INHABITANTS  of  ATTERCLIFFE  CUM 

DARNAL. 
REG.   V.  The  INHABITANTS  of  TINSLEY. 

(13  a  B.  933—944;  S.  C.  19  L.  J.  M.  C.  50 ;  14  Jur.  174.) 

Indictment  against  a  township  for  not  repairing  an  ancient  liigbway. 
Plea,  Not  guilty. 

On  the  trial  a  record  of  an  indictment  against  an  adjoining  township  for 
non -repair  of  a  part  of  the  same  line  of  road,  and  to  which  that  township 
had  submitted,  was  received  in  evidence  : 

Held,  that  it  was  properly  received  as  evidence  that  the  whole  highway 
was  ancient. 

By  a  Navigation  Act,  the  proprietors  of  the  navigation  were  required  to 
keep  the  above  road  in  repaii*,  and  were  declared  to  be  liable  to  indictment 
if  it  was  out  of  repair : 

Held,  that  this  enactment  did  not  relieve  the  township  from  their  common 
law  liability  to  repair  the  road. 

These  were  three  several  indictments  against  the  inhabitants  of 
townships  for  not  repairing  a  highway  (described  in  the  indictment 
as  an  ancient  one)  lying  within  the  respective  townships.  Plea  : 
Not  guilty. 

The  indictments  were  tried,  before  Cresswell,  J.,  at  the  York 
Summer  Assizes,  1848.  Keg.  v.  Brightside  Bierlow  was  taken  first. 
By  the  evidence  it  appeared  that  the  road  in  question  was  made  in 
pursuance  of  stat.  12  Geo.  I.  c.  38  (i).  The  road  passed  through  three 
adjoining  townships,  Brightside  Bierlow,  Attercliffe  and  Tinsley, 
and  was  out  of  repair.  To  prove  that  the  highway  was  ancient,  the 
prosecutors  tendered  in  evidence  against  the  inhabitants  of  Bright- 
side  Bierlow  the  record  of  an  indictment  against  the  township  of 
Attercliffe  for  non-repair  of  this  highway,  preferred  shortly  after  the 
passing  of  stat.  12  Geo.  I.  c.  88,  to  which  that  township  appeared 
to  have  submitted.  The  evidence  was  objected  to,  but  received. 
[  934  ]  It  was  left  to  the  jury  to  say,  whether  the  highway  in  question 

was  an  ancient  highway  or  not.  The  jury  found  that  it  was.  The 
learned  Judge  then  directed  a  verdict  for  the  Crown,  reserving  leave 
to  move  to  enter  a  verdict  for  the  defendants  if  the  Court  should  be 
of  opinion  that  stat.  12  Geo.  I.  c.  38,  rendering  the  proprietors  of 
the  navigation  indictable  for  not  repairing  the  road,  had  the  effect 
of  relieving  the  township. 

(1)  A  local  Act  **for  making  tbe  sufficiently  stated   for    the   purposes 

river  Dun  in  the  West  Riding  of  the  of    this    case    in    the    judgment   of 

County  of  York  navigable  &c."    The  CoLSBn>a£,  J.,  post,  p.  662.— A.  C. 
material   sections  (as.   15  &  17)  aro 
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Reg.  V.  Attercliffe  and  Reg,  v.  Tinsley  were  then  tried.     Similar         Rao. 
evidence  was  given  ;  and  the  jury  in  each  case  found  that  the  high-  thk  inh^ 
way  was  ancient.     In  each  case  the  verdict  was  also  entered  for  the 
Crown,  subject  to  the  same  leave  to  move. 

R.  Ildll,  in  the  ensuing  Term,  obtained  a  rule  nm  to  enter  a 
verdict  for  the  defendants  in  each  of  the  three  cases:  he  also 
obtained  a  rule  nisi  for  a  new  trial  in  Reg,  v.  Brightside  Bierloxi\ 
and  Reg.  v.  Tinsley,  on  the  ground  of  the  improper  reception  of  the 
indictment  against  Attercliffe;  which,  he  admitted,  was  properly 
received  as  evidence  in  Reg.  v.  Attercliffe.    In  Trinity  Term,  1849  (i), 

Martin,  Cowling  and  Overend  showed  cause  in  Reg.  v.  Bright- 
side  Bierlow : 

The  jury  have  found  that  the  highway  in  question  was  an  ancient 
one,  and  consequently  one  in  existence,  and  which  the  township 
were  liable  to  repair,  previously  to  the  passing  of  stat.  12  Geo.  I. 
c.  88.  The  Legislature  might  have  exonerated  the  township  from 
all  future  liability  to  repair  that  road,  but  has  not  done  so.  Private 
Acts  of  Parliament  are  to  be  construed  as  contracts.  In  the  present 
*Act  the  contracting  parties  are  the  public,  the  undertakers,  and  [  •935  ] 
the  inhabitants  of  the  townships :  and  the  question  comes  to  be 
what  was  the  bargain  between  those  three  parties,  which  the  Legis- 
lature sanctioned?  It  was  expected  that  the  opening  of  the 
navigation  would  increase  the  traffic  on  the  roads :  and,  as  that 
would  be  for  the  benefit  of  the  proprietors  of  the  navigation,  the 
bargain  was  that  they  should  be  primarily  liable  to  repair  the  road. 
This  bargain  was  for  the  benefit  of  the  inhabitants  of  the  township ; 
for,  whilst  tlie  undertakers  continue  solvent,  and  do  their  duty,  the 
inhabitants  of  the  township  are  relieved  :  but  the  Legislature  cannot 
be  presumed  to  have  meant  that  the  public  should  give  up  altogether 
the  liability  of  the  township  to  repair  the  road,  so  as,  in  the  event 
(which  has  happened)  of  the  undertakers  not  performing  their 
duty,  to  destroy  the  common  law  remedy  for  the  maintenance  of  an 
ancient  highway.  That  would  have  been  an  unreasonable  bargain 
on  the  part  of  the  public  :  and,  if  such  was  the  intention,  it  should 
be  testified  by  clear  words.  The  provision  for  reserving  the  liability 
of  the  inhabitants  shows  strongly  that  this  was  not  intended.  The 
mere  fact  that  others  are  made  liable  to  repair  a  road  does  not  free 
the  inhabitants  :  Rex  v.  Netherthong  (2),  Rex  v.  Oxfordshire  (8) :  and 

(1)  June  2nd.     Before  Coleridge,  J.  (2)  2  B.  &  Aid.  179. 

and  Erie,  J.  (3)  4  B.  &  C.  194. 
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Rbo.  the  same  principle  was  laid  down  by  Holt,  Gh.  J.  in  an  Anonymous  (i) 
Thb  Inhabi-  case  in  Lord  Raymond.  The  present  case  is  like  Rex  v.  SU  George's^ 
Hanover  Square  (2) ;  and  the  latter  part  of  Lord  Ellbnborough's 
judgment  is  entirely  applicable.  These  authorities  show  that  no 
[  •936  ]  implied  *exoneration  of  the  township  arises  from  the  proprietors  of 
the  navigation  being  made  indictable;  there  is  no  reason  why 
different  persons  should  not  be  at  one  and  the  same  time  liable  to 
the  public  to  repair  a  road  :  and  every  liability  to  the  public  may  be 
enforced  by  indictment.  In  cases  of  liability  to  repair  ratione 
tenurce,  the  holders  of  different  parcels  of  the  land  are  all  liable  to 
be  indicted  separately :  Reg.  v.  BuckncUl  (3),  Reg.  v.  Duchess  oj 
Buccleuch  (4).  It  is  very  common  for  different  persons  to  be  bound 
by  contract  jointly  and  severally  at  the  same  time  to  perform  one 
duty.  And  the  construction  put  upon  this  Act  by  the  prosecutor  is, 
that  the  Legislature  have  sanctioned  a  qimsi  contract  between  the 
public  on  the  one  part  and  the  township  and  navigation  on  the 
other,  by  which  the  two  last  are  severally  liable  to  repair  the  road. 
Then  as  to  the  rule  for  a  new  trial.  The  indictment  submitted 
to  by  the  township  of  Attercliffe,  for  not  repairing  a  road  within 
that  township,  is  clearly  evidence  against  all  the  world  that  the 
portion  of  the  road  comprised  in  that  indictment  was  at  the  time  a 
public  highway ;  and,  since  the  road  for  the  non-repair  of  which  the 
present  indictment  was  preferred  is  continuous  and  runs  through 
Attercliffe,  evidence,  that  the  portion  of  the  road  in  Attercliffe  was 
a  public  highway,  is  evidence,  of  more  or  less  weight,  that  the 
portion  of  the  same  road  in  Brightside  Bierlow  was  a  public  high- 
way. Stanley  v.  White  (5),  Jones  v.  Williams  (6),  Doe  d.  Barrett  v. 
Kemp  (7),  are  analogous  cases.  In  the  present  case  there  was  ample 
[  •937  ]  evidence  of  the  continuity  *of  the  road ;  and  more  might  have  been 
supplied,  if  the  objection  had  been  taken  so  as  to  call  for  it. 

jR.  Hall  and  Hugh  HiU,  contrh  : 

The  defendants  are  entitled  to  the  verdict.  There  cannot  in 
general  be  two  parties  at  once  liable  to  the  same  indictment  in 
different  rights :  so  that,  unless  the  Legislature  in  this  case  created 
an  anomaly,  the  mere  fact  that  the  proprietors  of  the  navigation 
were  made  indictable  suspended  the  liability  of  the  township.     It 

(1)  1  Ld.  Ray.  725.  (5)  12  B.  R  644  (14  East,  332). 

(2)  13  E.  E.  792  (3  Camp.  222).  (6)  46  E.  E.  611  (2  M.  &  W.  326). 

(3)  2  Ld.  Eay.  792.  (7)  33  R.  R.  492  (2  Bing.  N.  C.  102). 

(4)  1  Salk.  3d8. 
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need  not  be  denied  that,  if  the  liability  of  the  navigation  proprietors 
ceased,  that  of  the  township  would  revive ;  and  perhaps  if  the  pro- 
prietors were  insolvent  that  might  have  the  same  effect ;  but  it  was 
neither  alleged  in  the  indictment,  nor  proved  at  the  trial,  that  the 
liability  of  the  proprietors  was  at  an  end,  or  that  they  were  insol- 
vent. Now  the  liability  of  a  township  to  repair  a  way  exists  when 
and  so  long  as  it  cannot  be  shown  that  another  party  is  liable  to 
repair  the  way,  and  not  otherwise.  The  common  law  liability  of 
counties  to  repair  bridges  is  the  same  as  the  common  law  liability 
of  parishes  to  repair  highways;  and  the  Statute  of  Bridges, 
22  Hen.  YIII.  c.  6,  is  declaratory  of  the  common  law  that  counties 
are  liable  only  ''where  it  cannot  be  known  and  proved,  what 
persons,"  &c.  "  owen  to  make  and  repair  such  bridges."  The  town- 
ship is  under  a  prescriptive  liability  to  repair  all  such  ways  as  the 
parish  ought  to  repair ;  and  the  substitution  of  that  liability  frees 
the  parish.  In  the  same  manner,  if  an  individual  is  bound  to  repair 
the  highway,  that  substituted  liability  frees  the  township.  The 
liability,  however,  to  produce  that  effect,  must  be  a  liability  to  the 
public,  enforceable  by  indictment.  That  is  the  reason  why  a  mere 
agreement  *made  by  the  parish  with  another  cannot  be  pleaded.  [  *938  ] 
And  it  must  be  a  liability  to  repair  the  way,  and  not  merely  to  con- 
tribute to  repair  it.  That  distinguishes  Rex  v.  St.  George's, 
Hanover  Square  (i)  from  this  case.  If  the  trustees  in  that  case  were 
liable  to  an  indictment  at  all,  it  was  to  an  indictment  for  not 
contributing  the  fund  of  1,0002.  a  year  to  the  fund  of  the  Commis- 
sioners. If  that  sum  proved  inadequate  to  keep  the  road  in  repair, 
the  trustees  would  not  have  been  further  liable.  Rex  v.  Netherthong  (2) 
was  decided  on  the  ground  that  the  trustees  were  not  indictable. 
In  Rex  V.  Oxfordshire  (s),  Lixtledale,  J.  rests  his  decision  on  that 
precise  ground.  He  says :  ''  The  county,  in  order  to  discharge 
themselves,  must  show  that  the  trustees  are  liable  to  indictment." 
On  the  prima  facte  liability  of  the  township  ceasing  that  of  the 
parish  would  revive :  Rexv.  Sheffield  (4).  So,  if  the  township  shows 
a  liability  in  an  individual  by  reason  of  his  tenure,  or  by  statute,  or 
by  inclosure,  that  discharges  the  township  for  a  time,  though,  if  the 
substituted  liability  cease,  that  of  the  township  revives.  Thus,  if 
the  lands,  ruHone  tenura  of  which  the  liability  arises,  be  swept  away 
by  the  sea,  or  the  lands,  ratione  clausura  of  which  it  accrues,  be 
thrown  open,  or  the  statute  be  repealed,  or  it  may  be,  as  suggested 

(1)  13  B.  B.  792  (3  Camp.  222).  (3)  4  B.  &  0.  194. 

(2)  2  B.  &  Aid.  179.  (4)  1  B.  B.  442  (2  T.  B.  106). 
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Bbo.        in  the  Anonymous  (i)  case  in  Lord  Raymond,  if  the  party  liable 

Thb  Inhabi-  become  insolvent,  the  liability  of  the  township  revives  :  but  till  then 

Briohtside    *^^®  township  has  a  defence  which  may  be  given  in  evidence  under 

BiKELow.     the  ^general  issue :  note  (10)  to  Hex  v.  Stoughton  (2).    The  obligation 

^        ^      to  repair  by  reason  of  the  tenure  is  one  obligation,  which,  it  the 

lands  be  divided,  attaches  on  all  the  owners  of  the  land.  That  is  what 

was  decided  in  Reg.  v.  Duchess  ofBuccleu4:h  (3)  and  Reg.  v.  Bucknall  (4) ; 

and  this  is  not  like  a  coexistent  primary  and  secondary  liability  to 

repair,  of  which  there  is  no  instance. 

(Erle,  J. :  Have  you  any  instance  of  a  plea,  that  another  person 
was  bound  to  repair  by  reason  of  a  tenure  created  within  the  time 
of  legal  memory  ?) 

It  is  always  pleaded  as  a  prescription  for  an  obvious  reason,  that, 
although  a  tenure  may  exist  created  within  the  time  of  legal 
memory,  yet,  as  it  must  be  prior  to  the  Statute  of  Quia  Emptores, 
it  is  even  in  such  a  case  far  easier  to  prove  a  prescription.  That 
remark  is  not  applicable  to  a  liability  ratione  clausura.  In  Dun- 
coinVs  case  (5),  where  the  defendant  had  narrowed  the  highway 
by  inclosing  the  adjacent  lands,  it  was  resolved  that,  "  whereas 
before  the  parish  was  chargeable  with  the  reparations,  now  by 
this  inclosure  he  is  bound  to  repair  it  and  make  it  a  good  way, 
and  maintain  it  at  his  own  charge  and  peril  only."  This  is  in 
conformity  with  Lord  Hale's  doctrine  in  Austin's  case  (6). 

(Coleridge,  J.  enquired  if  there  were  any  entries  of  pleas,  by  a 
parish,  that  another  party  was  liable  by  reason  of  inclosure ;  and 
what  the  averments  in  them  were.) 

Such  a  plea  was  pleaded  in  Rex  v.  Flecknotv  (7)  but  the  decision  of 
the  Court  in  that  case  was  on  another  point. 

(Erle,  J. :  What  is  the  reason  that  the  party  inclosing  his  lands 

[  •940  ]       is  liable  to  the  repair  of  the  way  ?    *Is  not  it  that  he  has  deprived 

the  public  of  an  ancient  broad  way,  and  substituted  a  narrow  one  ?) 

No :  the  lands  inclosed  are  no  part  of  the  way ;  but,  so  long  as 
they  lie  open,  the  public  have  a  right  in  case  of  need  to  deviate 

(1)  1  Ld.  Ray.  725.  (5)  Cro.  Car.  366. 

(2)  2  Wms.  Saund.  159  a.  (6)  1  Vent.  189. 

(3)  1  Salk.  358.  (7)  1  Burr.  461. 

(4)  2  Ld.  Bay.  792. 
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from  the  way,  in  consequence  of  the  road  being  impassable.    The  Rbo. 

party  by  inclosing  his  lands  deprives  them  of  this  right ;  and  j^s  inhabi- 
therefore  he  is  bound  to  prevent  the  necessity  for  its  exercise. 


TANTB  OP 

Briohtside 

BlERLOW. 


(GoLERiDGB,  J. :  That  was  certainly  the  reason  as  explained  by 
Abbott,  Ch.  J.  in  Steel  v.  Prickett  (i).) 

Lastly,  the  reservation  by  stat.  12  Geo.  I.  c.  38,  s.  17,  of  the 
liability  of  some  of  the  inhabitants  to  contribute  to  the  repair,  is 
no  reservation  of  a  liability  in  the  whole  township.  What  is 
reserved  is  the  liability  of  those  having  teams  to  perform  statute 
duty. 

As  to  the  evidence :  there  was  no  sufficient  proof  that  the  roads 
in  the  three  townships  were  the  same  road.  The  record  given  in 
evidence  may  show  that  at  the  time  there  was  a  public  way  in 
Attercliffe  ;  but  there  was  nothing  which  could  legally  identify  that 
way ;  and,  unless  the  identity  of  the  two  ways  had  been  shown, 
evidence  as  to  one  was  not  admissible  on  an  issue  as  to  the  other : 
Doe  d.  Barrett  v.  Kemp  (2).  The  present  highways  are  continuous, 
but  all  highways  run  into  each  other. 

Reg.  V.  Attercliffe  was  then  called  on. 

Martin,  Cowling  and  Overend,  admitting  that  the  case  was 
identical  in  principle  with  the  last,  took  the  opportunity  to  reply 
to  the  argument  of  counsel  on  the  other  side.  The  proposition 
laid  down  is,  that,  if  *by  any  means  a  party  becomes  liable  to  an  [  *94i  ] 
indictment  for  not  repairing  a  highway,  the  parish  or  township  is 
at  once  freed  from  liability.  But  it  would  be  strange  if,  wherever 
the  Legislature  confers  a  boon  on  the  public  by  giving  it  an 
additional  security  for  the  repair  of  the  way,  the  gift  must  enure 
to  deprive  the  public  of  that  security  which  it  had  at  common  law. 
A  statute  is  never  construed  so  as  to  take  away  the  common  law 
or  repeal  a  former  statute,  unless  where  that  is  expressed  :  7  Bac. 
Abr.  448,  449,  7th  ed.  tit.  Statute  (G),  Rex  v.  Pinney  (3).  There  is 
clearly  nothing  in  this  statute  to  take  away  the  common  law  right 
by  express  words.  It  is  said  to  be  repugnant  to  the  common  law 
that  two  persons  should  be  liable  to  an  indictment  at  once  ;  but  no 
reason  is  given  for  this  position.  And  it  would  be  hard  upon  the 
public  that  the  liability  should  be  shifting  from  day  to  day,  as  the 

(1)  20  E.  B.  717  (2  Stark.  N.  P.  0.  (2)  34  E.  E.  492  (2  Bing.  N.  0.  102). 
463,  469).  (3)  26  E.  E.  375  (2  B.  &  C.  322). 
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Reo.        undertakers  were  more  or  less  solvent,  so  that  it  could  never  with 

The  Inhabi.  certainty  be  known  who  was  liable.     The  only  authority  produced 

Bbightside   ^^  ^^®  dictum  in  DiincomVs  case  (i).     As  between  the  party  who 

BiEELow.     has  enclosed  and  the  parish,  no  doubt  the  encloser  only  is  liable  ; 

but  the  Chief  Justice  cannot  have  meant  to  say  that,  as  between 

the  public  and  the  parish,  the  act  of  the  encloser  frees  the  parish. 

If   a  party  deprives  the  public  of  the  power  of  deviating,  it  is 

reasonable  that  he  should  make  them  compensation  for  it ;  and 

the  kind  of  compensation  given  by  law  is  that  he  renders  himself 

liable:  but  why  should  his  act  injure  the  public  by  discharging  the 

parish  ?     There  is  no  authority  for  this ;  yet  there  are  hundreds  of 

[  *9*2  ]      ancient  roads  now  surrounded  by  modern  enclosures ;  *and  the  case 

must  be  occurring  every  day.     In  Austin's  case  (2)  Lord  Hale  puts 

the  exoneration  of   the  parish  by  the  liability   of  an  individual 

entirely  on  prescription.     It  is  also  so  pleaded  in  pleas  ratione 

tenura, 

(Hall  and   Hill  referred  to  1  BoUe's  Abridgement,  380,  tit. 
Chimin  Common  (B),  pi.  1. 

Coleridge,  J.  referred  to  Ex  parte  Armitage{z).) 

It  was  agreed  that  Reg  v.  Tinsley  should  abide  the  event  of  the 
other  cases,  without  argument. 

Cur,  adi\  vult. 

Coleridge,  J.,  in  this  vacation  (July  5th),  delivered  the  judgment 
of  the  Court  in  the  three  cases  : 

In  the  case  of  Beg.  v.  The  Inhabitants  of  Biightside  Bierhw  the 
main  question  was,  whether  the  liability  of  the  township  to 
indictment  for  non-repair  of  a  highway  was  taken  away  by  stat. 
12  Geo.  I.  c.  38,  s.  15,  by  which  the  proprietors  of  a  navigation  are 
ordered  to  make  the  road  in  question  and  keep  it  in  repair,  and 
are  made  liable  to  indictment  and  fine  in  case  of  default ;  the  17th 
section  haviag  provided  that  nothing  in  the  Act  should  excuse  the 
inhabitants  from  contributing  to  the  repairs  with  their  carts  &c., 
or  otherwise,  as  they  are  now  obliged  to  do  by  law. 

The  road  was  found  to  be  an  ancient  highway :  therefore  the 
liability  of  the  township  existed  at  the  time  the  statute  passed :  so 
that  the  question  turns  upon  the  construction  of  these  sections. 

(1)  Cro.  Car.  366.  (3)  Amb.  293;  see  p.  295. 

(2)  1  Vent  189. 
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And  it  appears  to  us  that  the  intention  to  preserve  the  common         Bbo. 
law  liability  of  the  inhabitants  is  sufficiently  declared.  j^^^  Inhabi- 

No  authority  was  cited  to  show  that  the  trustees  might  not  be    B^fgH^siDB 
liable,  concurrently  with  the  parish  or  township,  to  indictment  for     Bibblow. 
non-repair  of  highways  :  on  the  contrary,  in  the  case  of  liability        ^  ^*^  ^ 
ratione  tenura  it  is  clear  that  a  concurrent  liability  may  exist  on 
the  part  of  several  persons,  if  the  estate  has  been  divided.     It  is 
true  that  these  are  concurrent  liabilities  in  respect  of  one  and  the 
same  cause  ;  but  this  circumstance  does  not  make  the  case  less  an 
answer  to  the  argument  from  inconvenience  or  injustice,  on  which 
alone  the  defendants  can  stand  in  the  present  case. 

Although  the  probable  intention  was  that  each  party  should 
contribute  to  the  repair,  and  no  provision  is  made  for  adjusting  the 
proportion  of  each,  that  difficulty  of  apportioning  the  burden  does 
not  create  an  exemption  for  either.  We  are  therefore  of  opinion 
that  the  indictment  lies. 

We  are  also  of  opinion  that  an  indictment  against  an  adjoining 
township  for  non-repair  of  a  portion  of  highway  in  continuation  of 
the  way  in  question,  either  submitted  to  or  prosecuted  to  conviction, 
was  admissible  for  the  purpose  of  proving  that  the  way  in  question 
was  a  highway.  It  was  not  denied  that  the  fact  of  the  continua- 
tion of  the  way  in  the  adjoining  township  being  highway  was 
admissible :  but  it  was  said  that  the  indictment  would  be  no 
evidence  of  reputation,  being  post  litem  motmn,  and  ought  to  be 
excluded  as  res  inter  alios  acta.  The  answer  is,  that  the  indictment 
is  admissible  as  evidence  of  the  right  in  question  being  exercised. 
It  is  clear  that  user  by  the  public  and  repair  by  the  township 
would  be  admissible  as  facts  raising  a  presumption  of  highway ; 
and  an  indictment  *i8  another  fact  of  the  same  class.  In  The  City  [  '944  ] 
of  London  v.  Gierke  (i),  on  the  trial  of  a  prescription  for  a  toll 
claimed  from  the  defendant,  other  verdicts  in  actions  against  other 
defendants  on  the  same  claim  were  admitted  by  Lord  Holt  and  the 
CouBT,  because  a  recovery  against  a  stranger  was  the  same  as 
payment  by  a  stranger  :  and  so,  by  analogy,  proceedings  at  law  to 
compel  the  repair  of  a  highway  show  the  right  as  much  or  more 
than  acts  of  repair  without  compulsion  would  have  done. 

Therefore  this  rule  must  be  discharged  in  this  case,  and  also  in 
Reg,  V.  Tinsleyy  and  Reg.  v.  Attercliffe. 

Rules  discharged. 
(1)  Garth.  181. 


3G— 2 


664  1849.     Q.  B.     13  Q.  B.  945—946.  [b.b. 

1849.  DOE  D.  MARY  CAETER  v.  BARNARD  (1). 

JW«y  25  29.  (13  Q.  B.  946—954  ;  S.  C.  18  L.  J.  a  B.  306 ;  13  Jur.  916.) 

July  6. 

In  ejectment  it  appeared  that  the  lessor  of  the  plaintiffs  husband  had 

[  915  ]  l)een  in  possession  as  tenant  at  will  for  eighteen  years,  ending  in  1834, 

when  he  died  leaving  a  son  (not  a  party  to  the  action),  and  that  she  then 

became  possessed  and  remained  in  possession  for  thirteen  years :  Held, 

That  the  plaintiff  could  not  rely  on  the  husband*B  possession,  except  as 
primd  fadt  evidence  of  a  seisin  in  fee,  on  which  supposition  it  was  also 
evidence  of  title  in  his  heir,  which  defeated  the  title  of  the  lessor  of  the 
plaintiff :  and  that  she  could  not  insist  on  her  own  possession  for  thirteen 
years,  as  it  was  not  derived  from  the  husband's  possession ;  although  the 
possession  by  herself  and  her  husband  for  more  than  twenty  years  con- 
secutively would  have  entitled  her  to  a  verdict  if  she  had  been  defendant  in 
an  ejectment  brought  by  the  real  owner. 

Sembfe,  that  the  effect  of  the  34  th  section  of  the  Beal  Property  Limitation 
Act,  1833  (3  &  4  Will.  lY.  c.  27),  which  says  that,  at  the  determination  of 
the  period  limited  by  the  Act  for  any  person  to  make  an  entry,  his  title  shall 
be  **  extinguished,"  is  to  give  title  by  possession  for  twenty  years,  but 
that  such  twenty  years'  possession  must  be  either  by  the  same  persons,  or 
several  persons  claiming  one  from  another. 

Ejectment  for  a  cottage  in  Essex.    Demise,  18th  May,  1848. 

On  the  trial,  before  Coltman,  J.,  at  the  Essex  Summer  Assizes, 
1848,  it  appeared,  from  the  evidence  given  for  the  lessor  of  the 
plaintiff,  that  in  1815  one  Bobert  Garter  purchased  the  premises, 
and  was  let  into  possession ;  but,  as  he  did  not  pay  all  the  purchase- 
money  until  1824,  no  conveyance  was  executed  till  that  time. 
Bobert  Garter,  immediately  after  his  purchase  in  1815,  allowed  his 
son  John  to  occupy  the  premises  rent  free  as  tenant  at  will ;  and  he 
continued  so  to  occupy  until  1884,  when  he  died,  leaving  a  widow, 
who  was  the  lessor  of  the  plaintiff,  and  a  son  and  other  children. 
Bobert  Garter,  the  father,  was  at  that  time  still  living.  The  lessor 
of  the  plaintiff  had  occupied,  from  the  time  of  her  husband's  death, 
until  a  short  time  before  the  present  action  was  brought.  The 
defendant  claimed  under  a  mortgage  made  by  Bobert  Garter  in  1829. 
For  the  defendant  it  was  contended,  that,  assuming  a  title  to  have 
been  shown  in  John  Garter,  the  lessor  of  the  plaintiff  could  not 
recover.  The  learned  Judge  directed  a  verdict  for  the  plaintiff,  and 
reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

[  916]  Chambers f  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for  a 

nonsuit,  and  also  for  a  new  trial,  on  the  grounds  of  misdirection, 

and  that  the  verdict  was  against  the  evidence.    In  last  Trinity 

Term  (2), 

(1)  Dist.  Aaher  y.  Whitlock    (1865)  (2)  May  25th  and  29th.  Before  Lord 

L.  B.  1  Q.  B.  1,  6,  35  L.  J.  Q.  B.  17.      Denman,  Ch.  J.,  Patteeou,  Coleridge 
—A.  0.  and  Erie,  JJ. 
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Sheey  Serjt.  and  Peacock  showed  cause  :  Dob  d. 

Cabtbr 
The  facts  in  this  case  appeared  much  the  same  as  those  in  Doe  d.  «. 

Goody  V.  Carter  {I).  *  *  The  reasoning  of  that  judgment,  in 
favour  of  Mary  Garter's  possession  as  defendant  in  that  case, 
entitles  her  to  maintain  the  present  ejectment.  Her  own  possession 
and  that  of  her  husband  make  up  an  unbroken  possession  for  thirty- 
one  years.  Not  only,  therefore,  is  the  right  of  entry  against  her, 
which  any  person  formerly  had,  now  barred  by  the  sections  above 
mentioned,  but  **  the  right  and  title  of  such  person  to  the  land  "  is 
'*  extinguished  "  by  the  thirty-fourth  section.  [They  cited  The 
Incm-porated  Society  v.  Richards  (2),  Doe  d.  Jukes  v.  Sumner  (3).] 
It  may  be  said  that  the  lessor  of  the  plaintiff's  possession  cannot  [  947  ] 
be  tacked  on  to  that  of  her  husband,  because  it  was  not  derived 
from  him ;  and  also  that  the  property  on  his  death  descended  to  his 
son,  and  that  his  right  of  entry  is  not  barred  by  lapse  of  time. 
But,  with  reference  to  the  adverse  possession  by  which  the  owner's 
title  is  extinguished  under  the  statute,  it  is  not  necessary  that  the 
successive  occupations  which  make  up  such  possession  should  be 
derived  the  one  from  the  other  :  and  the  husband's  possession  did 
not  continue  for  twenty  years ;  so  that  it  afforded  no  presumption 
of  a  fee :  nor  was  he  a  disseisor :  nothing  therefore  descended  to 
his  son.  There  is  no  one  now  who  can  turn  the  plaintiff  out  of 
possession. 

(CoLBBiDGB,  J.  :  If  twenty-one  successive  occupiers,  unconnected 
with  each,  occupy  each  for  a  year,  can  the  last  occupier  maintain 
ejectment  ?) 

Such  is  the  effect  of  the  statute;  for  the  right  of  all  others  is 
extinguished. 

(Coleridge,  J.  :  The  occupier  for  a  day,  then,  may  have  the  same       [  ^^^  1 
right.) 

That  is  so.  Even  before  the  late  Act  it  depended  upon  circum- 
stances, whether  complete  title  was  essential  to  the  maintenance  of 
ejectment ;  the  rule  that  the  lessor  of  the  plaintiff  mast  rely  upon 
the  strength  of  his  own  title  required,  not  an  absolute  strength  of 
title  as  against  all  the  world,  but  a  relative  strength  merely  as  against 
the  defendant.    Priority  of  possession  simply  is  sufQcient  against  a 

(1)  72  R.  R.  472  (9  Q.  B.  863).  197  ;  5.  C.  1  Dr.  &  War.  258). 

(2)  58  R.  R.  266  (4  Ir.  £q.  Rep.  177,  (3)  69  R.  R.  653  (14  M.  &  W.  39). 
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DoBd.        wrong  doer:   Allen  v.  Rivington  (i).  Doe  d.  Hughes  v.  Dyball(2), 
Carter       j^^^  ^^  Draper  v.  Laivley  (3). 
Barnard. 

Chambers  and  Lush,  contra  : 

The  decision  of  this  Court  in  Doe  d.  Goody  v.  Carter  (4)  will  not 
assist  the  plaintiif  here  :  the  defendant  has  now  the  same  advantage 
which  the  lessor  of  the  plaintiff  had  in  the  former  case,  namely, 
possession  as  against  defective  title.    The  passage  cited  from  The 
Incorporated  Society  v.  Richards  (5)  was  extrajudicial,  and  cannot  be 
supported.     Stat.  8  &  4  Will.  IV.  c.  27,  has  the  effect  of  barring  the 
lawful  owner  from  entering  to  recover  possession  ;  the  statute  does 
not  operate  to  transfer  title,  but  merely  to  quiet  possession.     The 
second  section  **  assumes  one  party  to  be  in  wrongful  seisin  or  pos- 
session  of   land   to    which   another  has  right,   and  then  limits 
the  time  within  which   the  right  must  be  asserted  :  "  Grant  v. 
Ellis  {6).      Title    is  not    transferred  by   the    statute    in    terms: 
[  •949  ]       and,  in  the  case  of  a  series  *of  wrongdoers  occupying  in  succession, 
but  independently  of  each  other,  to  which  of  them  could  it  be 
transferred  ?    The  lessor  of  the  plaintiff's  possession  is  not  derived 
from   her  husband;  and    it  cannot  be  joined   to  his    in    order 
to    complete  a  twenty  years*   possession.      If  the  lawful  owner 
were  now   in  possession   no  one  could  eject  him,   although  he 
had  lost  the  power  of  ejecting  any  one  else.     In  Doe  d.  Burrough 
V.  Reade  (7)  it  was  contended  that,  as  the  right  of  entry  of  the 
defendant,  who,  it  was  admitted,  had  once  good  title,  was  ousted 
after  twenty  years'  adverse  possession,  the  possessory  right  had  been 
transferred  to  the  lessor    of    the  plaintiff.      But  Lawbbnce,  J. 
answered  :  "  This  reasoning  might  have  applied,  and  the  difficulty 
would  have  existed,  if "  the  defendant  **  had  been  now  a  plaintiff 
instead  of  a  defendant  in  ejectment ;  and  were  contending  against 
any  person  who  had  an  adverse  possession  against  him  :  but  what 
possession  has  "  the  lessor  of  the  plaintiff  **  against  him  ?     She  is  in 
effect  a  stranger  to  the  estate,  having  no  present  title,  and  can  have 
no  right  to  recover  in  ejectment  against  one  who  is  admitted  to  have 
the  legal  title,  and  is  also  in  possession  ;  "  and ''  the  Court  all  agreed, 
that  the  defendant,  being  lawfully  in  possession,  might  defend  him- 
self upon  his  title,  although  twenty  years  had  run  against  him 

(1)  2  Wms.  Saund.  HI.  197  ;  S.  C.  1  Dr.  &  War.  268). 

(2)  Moo.  &  Mai.  346.  (6)  m  E.  E.  694  (9  M.  &  W.  113. 

(3)  3Nev.  &M.  331.  123). 

(4)  72  E.  E.  742  (9  Q.  B.  863).  (7)  18  E.  E.  6,  n.  (8  East,  353). 
(5}  58  R.  E.  266  (4  Ir.  Eq.  Eep.  1 77, 
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before  he  took  possession  :  such  twenty  years'  possession  not  being       Dob  d 
the  possession  of  the  lessor  of  the  plaintiff." 


Carter 
Barnard. 


(Patteson,  J. :  In  Doe  d.  Burrotigh  v.  Reade  (i)  the  lessor  of  the 
plaintiff  had  never  been  in  possession;  here  the  lessor  of  the 
plaintiff  has.) 

But  she  showed  by  her  own  evidence  that  she  had  no  title,  as  John 
Carter's  possession  was  evidence  *of  a  seisin  in  fee,  and  he  had  left       [  '950  ] 
children. 

(Patteson,  J. :  Your  argument  is  that  a  stranger,  if  in  possession, 
may  keep  it.) 

He  may  set  up  any  title  superior  to  that  of  the  lessor  of  the 
plaintiff.  In  note  (a)  to  Allen  v.  Rivingtan  (2)  it  is  said :  **  See 
contra.  Burr.  2484,  Roe  v.  Harvey  (3),  2  T.  R.  749,  Doe  v.  Barber. 
This  case  is  evidently  in  direct  contradiction  to  the  well  established 
rule,  that  the  plaintiff  in  ejectment  must  recover  by  the  strength  of 
his  own  title,  without  any  regard  to  the  weakness  of  the  defendant's." 
[They  also  cited  Roe  d.  Haldane  v.  Harvey  (4),  Doe  d.  Crisp  v. 
Barber  (3),  and  Denn  d.  Tarzicell  v.  Barnard  (5).] 

Cxir,  adv.  vidt. 

Patteson,  J.  now  delivered  the  judgment  of  the  Court  :  [  9^1  ] 

The  lessor  of  the  plaintiff  proved  no  title,  but  relied  on  long 
possession;  viz.  her  own  for  thirteen  years,  and  her  husband's 
before  her  for  eighteen  years ;  but,  in  so  doing,  she  showed  that  her 
husband  left  several  children,  one  of  whom  was  called  as  a  witness. 
If  the  husband's  possession  raised  a  presumption  that  he  was  seised 
in  fee,  that  fee  must  have  descended  on  his  child,  and,  of  course, 
the  lessor  of  the  plaintiff  must  fail.  But  she  contends  that,  because 
the  husband's  possession  was  for  less  than  twenty  years,  no  presump- 
tion of  a  seisin  in  fee  arises ;  that  she  is  entitled  to  tack  on  her 
own  possession  to  his  ;  and  then  that  the  84th  section  of  stat.  8  &  4 
Will.  IV. c.  27,  which  enacts  **  that  at  the  determination  of  the  period 
limited  by  this  Act  to  any  person  for  making  an  entry  or  distress, 
or  bringing  any  writ  of  qiuire  impedit  or  other  action  or  suit,  the 
right  and  title  of  such  person  to  the  land,  rent,  or  advowson  for  the 
recovery  whereof  such  entry,  distress,  action,  or  suit  respectively 
might  have  been  made  or  brought  within  such  period,  shall  be 

(1)  18  R.  R.  6,  w.  (8  East,  353).  (4)  4  Burr.  2484,  2487. 

(2)  2  Wms.  Saund.  Ill  (6th  ed.).  (5)  2  Cowp.  595. 

(3)  1  R.  E.  611  (2T.  R.  749). 
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DoBd.       extinguished,"  has  put  an  *end  to  the  right  and  title  of  all  persons. 

Cart BR 

r.  and  transferred  the  estate  to  her.    If  she  had  been  defendant  in  an 

ARNARD.  q^^^Jqjj  qI  ejectment,  no  doubt  the  non-possession  of  the  lessor  of  the 
plaintiff,  evidenced  by  her  husband's  and  her  own  consecutive 
possession  for  more  than  twenty  years,  would  have  entitled  her  to 
the  verdict  on  the  words  of  the  2nd  section  of  the  Act,  without  the 
aid  of  the  34th  section.  Therefore  it  is  said  that  the  84th  section 
must  have  some  further  meaning,  and  must  transfer  the  right. 
Probably  that  would  be  so,  if  the  same  person,  or  several  persons, 
claiming  one  from  the  other  by  descent,  will  or  conveyance,  had 
been  in  possession  for  the  twenty  years.  But  this  lessor  of  the  plaintiff 
showed  nothing  to  connect  her  possession  with  that  of  her  husband 
by  right  of  any  sort :  and,  if  she  be  right  in  her  construction  of  the 
84th  section,  the  same  consequence  would  follow  if  twenty  persons 
unconnected  with  each  other  had  been  in  possession,  each  for  one 
year,  consecutively  for  twenty  years  :  yet  it  would  be  impossible  to 
say  to  which  of  the  twenty  persons  the  84th  section  has  transferred 
the  title.  Without  the  aid  of  this  statute  twenty  years'  possession 
gave  a  piiind  facie  title  against  every  one,  and  a  complete  title 
against  a  wrongdoer  who  could  not  show  any  right,  even  if  such 
wrongdoer  had  been  in  possession  many  years ;  provided  they  were 
less  than  twenty :  Doe  d.  Harding  v.  Cooke  (i) ;  and  the  effect  of 
the  84th  section  would  probably  be  to  give  the  right  to  the  possessor 
for  twenty  years,  even  against  the  party  in  whom  the  legal  estate 
formerly  was,  and,  but  for  the  Act,  would  still  be,  where  he  had  not 
[  *953  ]  obtained  the  possession  *till  after  the  twenty  years :  but  then  we 
apprehend,  as  before  stated,  that  such  twenty  years'  possession 
must  be  either  by  the  same  person  or  several  persons  claiming  one 
from  the  other,  which  is  not  the  case  here. 

The  lessor  of  the  plaintiff  must  therefore  rely  on  her  own  posses- 
sion for  thirteen  years  as  sufficient  against  the  defendant  who  has 
turned  her  out  and  shows  no  title  himself.  According  to  the  case 
of  Doe  d.  Hughes  v.  Dyball  (2),  that  possession  for  thirteen  years 
would  be  sufficient;  for  in  that  case  the  lessor  of  the  plaintiff 
showed  only  one  year's  possession,  and  yet  Lord  Tentbrden  said, 
''That  does  not  signify;  there  is  ample  proof;  the  plaintiff  is  in 
possession,  and  you  come  and  turn  him  out :  You  must  show  your 
title."  See  also  Doe  d.  Humphrey  v.  Martin  (3).  These  cases 
would  have  warranted  us  in  saying  that  the  lessor  of  the  plaintiff 

(1)  33  R.  E.  503  (7  Bing.  346).  (3)  Car.  &  M.  32. 

(2)  Moo.  &  Mai.  346. 


VOL.  Lxxviii.]     1849.     Q.  B.     13  Q.  B.  958—964.  669 

had  eBtablished  her  case,  if  she  had  shown  nothing  but  her  own       Dob  d. 

possession  for  thirteen  years.     The  ground  however  of  so  saying        ^^^ 

would  not  be  that  possession  alone  is  sufficient  in  ejectment  (as  it  is     Babnard. 

in  trespass)  to  maintain  the  action ;  but  that  such  possession  is 

prima  facie  evidence  of  title,  and,  no  other  interest  appearing  in 

proof,  evidence  of  seisin  in  fee.    Here,  however,  the  lessor  of  the 

plaintiff  did  more,  for  she  proved  the  possession  of  her  husband 

before  her  for  eighteen  years,  which  was  prima  facie  evidence  of  his 

seisin  in  fee ;  and,  as  he  died  in  possession  and  left  children,  it  was 

prima  facie  evidence  of  the  title  of  his  heir,  against  which  the  lessor 

of  the  plaintiff's  possession  for  thirteen  years  could  not  prevail ; 

and,  therefore,  she  has  by  her  own  showing  proved  the  title  to  be 

in  another,  of  which  *the  defendant  is  entitled  to  take  advantage.      [  *d<^4  ] 

On  this  ground  we  think  that  the  rule  for  a  nonsuit  must  be  made 

absolute. 

Rvle  absolute  for  a  nonsuit. 


EEG.  V.  The  SOUTH  WALES  RAILWAY  COMPANY,        i849. 

(13  a  B.  988—998 ;  S.  C.  18  L.  J.  Q.  B.  310 ;   6  Bail.  Caa.  197 ;  13  Jur.  1095.)        '^^^' 

Where  a  compensation  jury,  summoned  under  the  Lands  Glauses  Con-  [  ^^  ] 
solidation  Act,  1845  (8  &  9  Vict.  c.  18),  awarded,  not  only  the  purchase- 
money  to  be  paid  for  land  required  by  a  Bail  way  Company,  and  compensation 
for  severance,  but  also  an  additional  sum  which  appeared  to  be  given  in 
respect  of  expense  to  be  incurred  by  the  landowner  in  building  a  bridge 
between  the  severed  portions :  Held, 

That,  as  to  the  last-mentioned  item,  there  was  excess  of  jurisdiction, 
because  it  was  for  the  justices,  under  the  Bail  ways  Clauses  Consolidation 
Act,  1845  (8  &  9  Yict.  c.  20),  ss.  68,  69,  to  enforce  the  making  of  a  proper 
communication  between  the  severed  parts  of  the  land  at  the  expense  of 
the  Company :  And  that,  in  consequence  of  such  partial  excess  of  jurisdic- 
tion, a  certiorari  might  issue,  at  the  instance  of  the  Company,  to  remove 
the  whole  proceedings,  although  certiorari  was  taken  away  by  the  Lands 
Clauses  Consolidation  Act,  1845,  s.  146. 

jyAiaos,  in  lagt  Hilary  Term,  obtained  a  rule  calling  upon 
Walter  Bichards  to  show  cause  why  a  certiorari  should  not  issue  to 
remove  an  inquisition  had  before  the  Sheriff  of  Glamorganshire  for 
the  purpose  of  assessing  compensation  to  Bichards  in  respect  of 
certain  land  required  to  be  taken  by  the  South  Wales  Bailway 
Company  in  exercise  of  the  powers  and  provisions  of  their  local  Act. 

The  rule  was  obtained  on  behalf  of  the  Company  upon  an 
affidavit  which  stated  that  the  South  Wales  Bailway  Company, 
having  occasion  to  purchase  and  take,  for  the  purposes  of  their 
railway,  certain  portions  of  a    farm  called  Hendre  Owen,  the 
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[  ♦989  ] 


[  *990  ] 


property  of  Richards,  gave  due  notices  &c. ;  and  that  ultimately 
an  inquiry  was  held,  on  the  2nd  and  8rd  of  August,  1848,  before 
the  Under-sheriff  of  Glamorganshire,  for  the  purpose  of  ascertain- 
ing the  amount  of  the  purchase-money  and  compensation  to  be 
paid  in  respect  of  the  said  land.  That  on  such  inquiry  a  claim 
was  made  as  well  to  a  certain  sum  for  the  purchase  of  certain 
portions  of  land  as  to  compensation  for  damage  to  other  land,  part 
of  the  same  farm,  by  severance  therefrom  of  the  portions  to  be  so 
purchased,  and  for  the  injuriously  affecting  such  other  land  by  the 
execution  *of  the  said  railway  and  works.  That  it  appeared  that 
the  line  would  pass  through  the  farm  so  as  to  detach  a  portion 
thereof  from  the  farm  house  and  homestead ;  and  the  counsel  for 
the  claimant  insisted  that  compensation  should  be  made  upon  the 
principle  and  assumption  that  one  crossing  only  upon  the  level 
would  be  afforded  by  the  Company  for  communication  between  the 
parts  so  severed,  and  that  they  could  not  be  compelled  by  law  to 
make  any  other  communication ;  and  he  dwelt  strongly  on  the 
inconvenience  and  damage  arising  from  such  level  crossing,  and 
claimed  a  large  amount  of  compensation  in  respect  thereof.  That 
on  behalf  of  the  Company  it  was  contended  that  the  jury,  on  that 
inquiry,  had  no  right  to  take  into  account  the  nature  of  the 
requisite  communication,  as  the  Legislature  had  expressly  pro- 
vided that  all  proper  communications  should  be  made,  and  that,  in 
case  of  any  dispute  as  to  the  sufficiency  of  such  communication, 
the  question  would  be  referred  to  and  settled  by  two  justices,  in 
accordance  with  the  provisions  of  the  Railways  Clauses  Consolida- 
tion Act,  1845,  8  &  9  Vict.  c.  20 ;  and  the  counsel  for  the  Company 
further  stated  that,  to  remove  all  doubt  or  difficulty  on  that  subject, 
he  would  undertake  for  the  Company  that  a  bridge  should  be  built 
by  them  and  at  their  expense,  so  as  to  make  a  more  convenient 
access  to  the  land  than  existed  at  the  time.  That  the  claimant*s 
counsel,  notwithstanding,  reiterated,  in  his  reply,  that  the  compen- 
sation to  be  made  for  severance  or  consequential  damage  ought  to 
be  assessed  on  the  principle  suggested  by  him.  That  the  under- 
sheriff,  however,  directed  the  jury  that  the  Company  were  com- 
pellable by  law  to  make  proper  communications  between  the  parts 
of  the  farm  which  w^ould  be  severed  *by  the  railway,  and  that  the 
number  and  kind  of  such  communications  would  be  settled,  in  case 
of  dispute,  by  justices,  on  the  application  of  the  owner ;  and,  con- 
sequently, that  the  jury  ought  to  assess  compensation  on  the 
principle  and  assumption  that  proper  and  reasonable  communications 
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would  be  made  by  the  Company ;  and  that  the  damage  to  be 
sustained  by  the  severance  must  be  estimated  accordingly.  The 
jury  returned  a  written  verdict  as  follows. 

*' Verdict  for  the  plaintiff  Mr.  Walter  Richards. 

Value  of  the  land  purchase  and  compulsory  pos- 
session      

Severance  on  thirteen  and  a  half  acres,  thirty 
years'  purchase 

Loss  of  water,  twenty-five  acres,  at  8«.,  thirty 
years'  purchase 

Severance,  owing  to  the  crossing,  and  expenses 
incurred  thereby 


The  affidavit  also  stated  the  deponent's  belief  that,  on  handing  in 

the  written  verdict,  the  foreman  of  the  jury  said  that  they  had 

given  the  said  sum  of   4502.  to  enable  the  claimant  to  build  a 

bridge. 

The  affidavits  in  answer  to  the  rule  gave  a  somewhat  different 

account  of  the  manner  in  which  Mr.  Eichards's  claim  was  presented 

by  his  counsel  to  the  jury,  alleging  his  complaint  to  be  that  a 

certain  occupation  road  leading  from  the  farm  house  to  the  highway 

was  crossed  by  the  railway  on  a  level,  and  that  such  level  crossing 

was  acknowledged  by  law ;    and  that  the  Company  intended   to 

restore  such  occupation  road  crossing  the  line  of  railway  on  a  level, 

which  would  *thereby  continue  to  be,  as  it  then  was,  the  approach 

from  the  farm  house  to  the  highway ;  and  that,  although  such  level 

crossing  would  from  the  nature  of  the  place  be  dangerous  as  a 

passage  from  the  farm  house  to   the  highway,  yet  the  justices 

would  have  no  power  to  order  a  new  road  or  a  new  bridge  for  the 

purpose  of  making  a  safe  and  convenient  approach  between  the 

farm  house  and  the  highway.     The  affidavits  also  gave  a  different 

account  of  the  expressions  used  by  the  foreman  of  the  jury  with 

respect  to  the  making  of  a  bridge  as  the  means  of  communication 

between  the  severed  portions  of  land :  they  also  suggested  that  the 

Company  had  no  intention  of  making  such  bridge,  and  never  had 

such  intention  ;    and  that,  from  the   nature   of    the  ground,  the 

building  of  a  bridge  for  the  purpose  would  be  impracticable. 

In  last  Trinity  Term  (i), 

(I)  June  Sth.     Before  I^ord   Denman,    Ch.    J.,    Patteeon.    Coleridge    and 
Erie,  JJ. 


[  •991  ] 
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Crompton  showed  cause : 

By  sect.  146  of  stat.  8  &  9  Vict.  c.  18  (the  Lands  Glauses 
Consolidation  Act,  1845),  under  which  statute  this  inquisition  was 
had,  certiorari  is  taken  away.  It  will  however  be  contended,  in 
support  of  the  rule,  that  there  has  been  an  excess  of  jurisdiction  in 
assessing  compensation  in  respect  of  the  expense  to  which  the 
claimant  will  be  put  in  building  a  bridge  over  his  occupation  road, 
because  by  sections  68  and  69  of  stat.  8  &  9  Vict.  c.  20  (the 
Railways  Clauses  Consolidation  Act)  the  Bail  way  Company  were 
bound  to  make  such  bridge  at  their  own  expense.  But  these 
sections  apply  merely  where  a  railway  separates  two  portions  of 
land  so  that  communication  between  them  *  would  be  impossible 
without  the  accommodation  works  therein  directed  to  be  done ;  the 
sections  do  not  apply  to  the  crossing  of  an  occupation  road  by  a 
railway,  though  that  road  be  the  private  land  of  the  claimant.  In 
such  a  case,  therefore,  as  the  present,  the  justices  would  have  no 
power,  under  sect.  69,  to  direct  the  making  of  a  bridge  by  the 
Company.  The  second  item  of  compensation  in  the  verdict  for 
severance  seems  to  be  meant  merely  as  another  branch  of  severance 
compensation  in  respect  of  the  level  crossing  rendering  dangerous 
the  communication  between  the  occupation  road  and  the  highway. 
The  subjects  of  inquiry  and  assessment  were  generally  within  the 
jurisdiction  of  the  jury  ;  and  the  certiorari  is  not  let  in  even  if  the 
compensation  account  should  be  found  to  contain  an  erroneous 
item. 


Sir  F.  Kelly y  Watson  and  Peacock,  contrh  : 

The  right  of  this  Court  to  review  proceedings  of  inferior  Courts 
cannot  be  excluded  because  there  has  been  jurisdiction  as  to  some 
portion  of  such  proceedings :  Jtibb  v.  Tlie  Htdl  Dock  Company  (i). 
Private  roads,  which  are  the  land  of  the  claimant,  are  within 
sections  68  and  69  of  stat.  8  &  9  Vict.  c.  20 ;  section  49  prescribes 
the  height  of  a  bridge  to  be  erected  over  (among  others)  a  private 
road ;  and,  unless  the  obligation  is  created  by  sections  68  and  69,  a 
Company  cannot  be  compelled  to  erect  such  a  bridge.) 

(Erlb,  J. :  It  would  seem  that  the  justices  are  not  to  act  under 
sect.  69  unless  some  *'  works"  are  necessary.) 


It  is  for  them  to  consider,  not  only  what  works,  but  also  whether 

(1)  72  B.  R.  332  (9  Q.  B.  443). 
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any  ♦works,  are  necessary.  It  is  clear  that  the  second  item  of  com- 
pensation awarded  for  severance  was  for  the  expense  of  building 
the  bridge. 

Cur.  adv.  vvlt. 

CoLBRiDOE,  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  a  rule  for  a  certioran  to  remove  the  proceedings  had 
before  the  Sheriflf  of  Glamorganshire  and  a  common  jury,  in  order 
to  settle  the  amount  of  compensation  to  be  paid  by  the  South 
Wales  Railway  Company  to  Walter  Bichards.  It  was  admitted  that 
the  writ  was  taken  away  as  to  all  proceedings,  whether  under  the 
Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18,  or  the  Railways 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20.  The  rule,  therefore, 
cannot  be  made  absolute,  unless  it  distinctly  appears  that  in  the 
proceedings  the  sheriff  and  jury  have  taken  upon  themselves  to 
decide  on  a  matter  over  which  they  have  no  jurisdiction.  Where 
that  is  made  out,  the  statutory  prohibition  does  not  apply,  and  the 
inherent  jurisdiction  of  this  Court  is  unrestrained.  Nor  need  the 
excess  of  jurisdiction  in  the  Court  below  appear  in  every  part  of  its 
proceeding ;  for  it  cannot  give  validity  to  one  act  in  itself  beyond 
the  power  of  the  Court,  that  it  has  at  the  same  time  done  another 
which  it  was  competent  to  do.  There  is,  however,  a  great  disposi- 
tion to  evade  clauses  in  Acts  of  Parliament  which  take  away  the 
certiorari,  on  the  alleged  excess  of  jurisdiction ;  and  we  feel  bound 
not  to  yield  to  attempts  of  this  kind,  unless  they  rest  on  very  clear 
and  satisfactory  grounds. 

In  the  present  case,  then,  we  are  first  to  inquire  what  it  is  that 
the  sheriff's  jury  have  done.  The  warrant  *has  not  been  set  out 
in  terms  in  the  affidavits  ;  but  the  claim  is  stated  to  have  been  in 
respect  of  the  purchase  of  land,  for  damage  to  other  lands  of  the 
claimant  by  the  severance  of  the  purchased  land  from  them,  and 
for  the  injuriously  affecting  such  other  lands  by  the  execution  of 
the  railway  and  works.  It  appears  that  the  line  of  the  railway, 
when  made,  will  cross  what  is  called  an  occupation  road,  by  which 
the  claimant  and  his  family  go  from  the  house  of  Hendre  Owen, 
his  residence,  to  the  high  road,  and  will  cross  it  on  a  level; 
and  it  urther  appears  that  it  had  been  matter  of  controversy 
between  him  and  the  Company,  in  what  way  his  communication 
with  the  high  road  should  be  made ;  he  claiming  that  a  bridge 
should  be  thrown  over  the  railway,  they  alleging  that  he  might 
safely  and  conveniently  cross  it  on  the  level.  On  the  inquiry  before 
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the  jury,  the  principle  on  which  compensation  should  be  assessed 
would  be  of  course  discussed:  and,  though  the  evidence  is  not 
perfectly  clear,  we  collect  that,  on  the  one  hand,  it  was  urged  that 
the  jury  should  allow  for  the  expense  of  providing  such  a  mode  of 
crossing  as  might  be  necessary,  and  that  a  bridge  would  be 
necessary ;  and,  on  the  other  hand,  that  the  jury  should  not  take 
the  matter  into  their  consideration  at  all,  because  the  subject  of 
communication  between  several  parts  of  the  same  property  was 
entirely  for  the  decision  of  another  tribunal,  namely  two  justices  of 
the  peace.  The  under-sheriff,  adopting  the  latter  view  of  the  case, 
told  the  jury  that  the  Company  would  have  to  make  the  proper 
communications  between  the  two  parts  of  the  estate ;  and  that,  in 
case  of  dispute,  the  number  and  kind  of  such  communications  would 
be  settled  by  *  justices  of  the  peace.  The  jury  retired,  and  returned 
with  a  written  verdict  in  the  following  terms.  (The  learned  Judge 
then  stated  the  terms  of  the  verdict.) 

Without  resorting  to  the  statements  of  what  was  said  by  the 
foreman,  as  to  which  the  affidavits  are  not  agreed  in  terms,  though 
they  do  not  much  differ  in  substance,  we  think  it  clear  that  under 
this  last  item  the  jury  have  given,  not  merely  a  compensation  for 
the  injury  to  the  lands  unpurchased  by  severance,  which  injury 
would  have  been  an  accessory  to  the  taking  of  the  lands  purchased, 
and  properly  to  have  been  considered  by  the  jury  under  the  Lands 
Clauses  Consolidation  Act ;  for  they  have  given  a  distinct  sum  for 
that,  estimating  it  as  a  continuing  injury  by  so  many  years' 
purchase ;  but  they  have  given  besides,  and  in  a  gross  sum,  what 
they  consider  sufficient  to  enable  the  claimant  entirely  to  remove 
an  existing  inconvenience,  in  providing  a  proper  mode,  which  they 
leave  to  him  to  choose  and  to  execute,  for  the  communication 
between  the  two  parts  of  the  estate.  The  language  is  unequivocal ; 
the  money  is  given  for  the  severance,  owing  to  or  in  consequence  of 
the  crossing,  that  is,  the  crossing  of  the  railway,  and  the  expense 
which  will  be  incurred  thereby.  The  question  then  remaining  is, 
whether  in  so  doing  they  have  exceeded  their  jurisdiction ;  and  it 
appears  to  us  that  they  have.  The  Legislature  has  clearly  made  a 
distinction  between  the  two  things ;  and  they  have  classed  the 
former  with  the  purchase  of  lands,  and  have  made  it  the  subject- 
matter  of  pecuniary  compensation,  because  in  its  nature  it  must  be 
often  incapable  of  being  done  away  with  or  compensated  in  kind ; 
the  latter  they  have  provided  for  by  the  Railways  Clauses  Act,  as 
among  *the  things  to  be  done  by  the  Bailway  Company  itself  in 
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the  course  of  the  construction  of  the  railway :  and  this  on  reasonable 
grounds ;  because  the  undertakers  are  bound  to  construct  their  line 
with  as  little  permanent  inconvenience  to  the  adjoining  lands  as 
they  can,  because  the  thing  must  be  done  with  reference  to  the 
interests  and  convenience  of  the  public  and  the  Company,  as  well 
as  of  the  landowner,  and  because  it  is  to  be  presumed  that  the 
Company  have  the  means  of  accompUshing  the  object  more 
economically,  skilfully,  effectually  and  speedily  than  the  landowner. 

It  is  true  that  the  clauses  under  which  provision  is  made  for 
effecting  this  is  prefaced  by  the  word  "works"  for  the  accom- 
modation of  the  owners  and  occupiers  of  lands  adjoining  the 
railway  :  and  it  was  said,  Mr.  Richards  may  want  no  **  work; "  he 
may  be  content  to  cross  the  railway  on  a  level  as  he  can,  and 
provide  for  his  own  safety  in  doing  so.  But  the  clauses  are  not 
limited  to  what  might  properly  be  called  *'  works :  '*  gates,  bridges, 
arches,  culverts,  and  passages"  are  the  words  used,  and  the  object 
is  stated  to  be,  the  "  making  good  any  interruptions  caused  by  the 
railway  to  the  use  of  the  lands  through  which  the  railway  shall  be 
made"(i).  All  such  works  in  this  large  sense  the  Company  are 
to  make,  and  at  all  times  thereafter  to  maintain  (with  a  provision 
indeed  for  their  being  made  by  the  landowner  in  the  Company's 
default) ;  and,  if  the  two  parties  cannot  agree  to  the  nature  and 
extent  of  the  accommodation  required,  two  justices  are  to  determine 
between  them. 

The  jury  in  the  present  instance  have  taken  on  themselves  to 
inquire  into  the  matter :  they  have  not  indeed  done  what  the  Act 
requires  justices  to  do,  which  *indeed,  from  the  nature  of  things, 
they  could  not;  but  they  have,  in  spite  of  the  directions  of  the 
under-sheriff,  to  which  in  such  a  matter  they  were  bound  to  have 
listened,  given  a  substituted  pecuniary  compensation  for  it,  which 
the  Act  nowhere  authorises  to  be  given  by  any  one.  This  is  a 
clear  excess  of  jurisdiction,  in  a  substantial  matter,  which,  in  the 
present  instance,  probably  may  operate  unfairly  on  the  Company, 
and,  probably,  as  a  precedent,  might  in  many  others,  if  allowed  to 
pass  unchecked,  lead  to  great  practical  injustice. 

It  is  to  be  clearly  understood  that  we  are  not  prejudging  the 
question  whether  a  bridge  is  necessary  or  not,  nor  the  extent  of 
inconvenience  sustained  by  Mr.  Bichards,  or  the  prejudice  to 
his  property  unless  he  has  a  proper  communication  across  the 
railway  from  one  part  of  it  to  another ;  nor  even  if  with  a  bridge  he 

(1)  Sect  68. 
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still  sustains  inconvenience  from  the  severance;  we  are  merely 
directing  him  to  the  proper  tribunal,  and  securing  to  the  railway 
and  to  the  public  that  such  communication  shall  be  made  by 
the  proper  parties  to  make  it.  If  he  has  a  right  to  the  bridge, 
it  is  be  presumed  that  the  Company  will  be  compelled  to  make  it ; 
if  they  are  not  directed  to  do  so,  it  is  to  be  presumed  that  he  has  no 
just  claim  to  such  a  mode  of  communication. 

The  writ  therefore  must  go:  but,  as  the  proceeding  was  well 
commenced,  and  as  in  three  particulars  out  of  four  it  has  been 
properly  conducted,  and  the  fourth  can  be  certainly  and  distinctly 
separated  from  the  rest,  owing  to  the  verdict  having  been  special 
and  in  writing,  we  should  not  think  it  necessary  to  quash  the 
whole,  if  the  claimant  were  content  to  let  it  stand  for  the  unobjec- 
tionable *parts.  This  suggestion  may  perhaps  lead  to  an  arrange- 
ment, and  to  an  amendment  of  the  verdict  by  consent.    Otherwise 

the  rule  must  be  absolute. 

Rule  absolute  for  a  certiorari. 


1849. 
June  12. 
Julif  5. 

[998] 


REG.  V.  The  LONDONDERRY  and  COLERAINE  RAIL- 
WAY  COMPANY  (1). 

(13  Q.  B,  998—1006;  S.  C.  6  Rail.  Cas.  1 ;  13  Jur.  939.) 

Under  the  Companies  Olausee  Act,  8  &  9  Yict.  c.  16,  s.  22,  a  call  of 
money  on  shares  is  made,  in  point  of  time,  when  the  resolution  to  call  is 
passed,  not  when  notice  of  the  call  is  given  to  the  shareholder. 

Therefore,  by  sect.  16,  a  shareholder  cannot  legally  transfer  his  share 
after  the  passing  of  a  resolution,  without  papng  the  call,  though  he  has 
executed  a  deed  of  transfer  before  notice  of  the  call  was  served  upon  him. 

A  RULE  nisi  was  obtained  by  Phipson,  in  last  Term,  for  a 
mandamus  calling  upon  the  secretary  of  the  Londonderry  and 
Coleraine  Railway  Company  (established  under  stat  8  &  9  Vict, 
c.  clxxxvii.,  local  and  personal,  public)  to  enter  a  memorial  in  their 
books  of  the  transfer  by  deed  of  two  hundred  half  shares  in  the 
Company's  undertaking,  and  to  indorse  such  entry  on  the  deed. 

It  appeared  on  affidavit  that  Mr.  Tooke,  the  owner  of  the  half 
shares,  transferred  them  by  deed  (executed  January  29th,  1849)  to 
a  purchaser,  and  caused  the  deed  to  be  tendered  for  registration  at 
the  Company's  office  on  January  80th ;  but  the  Company's  clerk 
refused  to  retain  or  register  the  deed,  on  the  ground  that  a  call  had 


(1)  Dist.  Hawkim  v.  Malthy  (1867) 
L.  R  3  Oh.  188,  194,  37  L.  J.  Ch.  58 ; 
Iteg.  V.  Lambourn    Valley  Co.    (1888) 


22  a  B.  D.  463,  467,  58  L.  J.  Q.  B. 
136.— A.  C. 
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been  made  on  the  preceding  day,  and  had  appeared  in  the  Morning 
Herald  of  that  day,  and  must  be  paid  before  the  transfer  could  be 
registered.  No  other  information  as  to  the  making  of  a  call  was 
given  to  Mr.  Tooke  till  the  ensuing  4th  of  February,  when  he 
received,  by  post,  written  notices  of  the  call  from  the  Company. 

The  resolution  to  make  a  call,  passed  by  the  directors  on 
January  29th,  1849,  was  as  follows: 

''Besolved.     That  a  further  call  of  2/.  108.  be  made  on  the 
12Z.  108.  half  shares  of  this  Company,  to  be  payable  in  two  instal- 
ments of  \l.   58.  *each :    the  first   on   Friday,  the  20th  of  July       [  ♦ops  ] 
next ;  and  the  second  on  Saturday,  the  2pth  October  next." 

The  announcement  made  in  the  newspapers  on  the  following  day 
was  in  these  words. 

''Londonderry  and  Colbrainb  Railway  Company. 

"Eleventh  call,  being  2Z.  108.  upon  each  12/.  108.  half  share, 
making,  with  the  amount  already  paid,  52,  called  upon  each  half 
share. 

"Notice  is  hereby  given  that,  pursuant  to  a  resolution  of  the 
Board  of  Directors  passed  this  day,  shareholders  in  this  Company 
are  required  to  pay  a  call  of  2Z.  108.  upon  each  12Z.  108.  half  share, 
by  two  instalments  of  11,  58.  each :  the  first  of  such  instalments  to 
be  paid  on  Friday,  the  20th  day  of  July  next,  and  the  second  on 
Saturday,  the  20th  day  of  October  next,  to  either  of  the  under- 
mentioned bankers." 

(Then  followed  names  of  bankers,  and  statements  as  to  interest 
to  be  required  or  allowed.) 

"  By  order  of  the  Court  of  Directors, 

"  Frederick  H.  Hemming,  Secretary." 

The  notices  sent  by  post  were  in  this  form. 

"  Londonderry  and  Colerainb  Eailway. 
"  Eleventh  call,  A. 
**  Eleventh  call,  being  2Z.  108.  upon  each  12/.  108.  half  share, 
making,  with  the  amount  already  paid,  5{.  upon  each  half  share." 

"Offices,  5,  Church  Passage,  Guildhall, 

"  London,  January  29th,  1849. 
"  The  Board  of  Directors  having,  by  a  resolution  passed  this  day, 
made  a  further  call  of  2/.  108.  upon  each  12/.  108.  half  share, 
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payable  by  two  instalments  of  11.  58,  each,  the  first  of  such  instal- 
ments to  be  paid  on  Friday,  the  20th  day  of  July  next,  and  the 
second  on  Saturday,  the  20th  day  of  October  next,  you  are  hereby 
required  to  pay,  on  or  before  the  said  20th  day  of  July,  to  either  of 
the  undermentioned  bankers  "  (names  of  bankers  were  then. stated), 
''  the  first  instalment  of  11.  68.  per  half  share,  amounting  to  250Z., 
on  200Z.  half  shares  standing  in  your  name  in  the  books  of  the 
Company."  (Statements  were  then  added  as  to  interest  to  be 
charged  and  allowed.)  "  The  shareholders  are  however  hereby 
apprized  that  the  payment  of  this  call  will  be  deferred  if  it  be  not 
required  for  the  existing  liabilities  of  the  Company. 

"  By  order  of  the  Board  of  Directors, 
"  No.  26.  "  Frederick  H.  Hemming,  Secretary. 

"  To  Eev.  T.  H.  Tooke,"  &c. 

There  was  a  notice  of  call  for  the  other  1/.  58.  in  the  same  form, 
vuUatis  mutandis. 

Down  to  the  time  of  the  present  motion  Mr.  Tooke  had  not  paid 
the  call ;  and  the  Company  declined  to  register  the  transfer.  No 
other  call  was  due  from  Mr.  Tooke :  and  the  only  dispute  was  as 
to  the  construction  of  stat.  8  &  9  Vict.  c.  16,  s.  16. 


Sir  J.  Jervis,  Attorney-General,  and  Joseph   Brown  showed 
cause  in  the  last  Term  (June  12th  (i)  ) : 

The  question  is  whether  a  call  is  made,  within  the  meaning 
of  stat.  8  &  9  Vict.  c.  16,  s.  16,  when  the  resolution  to  make  a  call 
is  passed,  or  not  until  notice  of  the  call  is  given  to  the  shareholder. 
Sect.  15  enacts  that  every  deed  of  transfer  shall  be  delivered  to  and 
kept  by  the  secretary,  and  registered  by  him  ;  and  that,  until  such 
transfer  has  been  so  delivered  to  the  secretary,  the  vendor  shall 
continue  liable  for  calls.  And,  by  sect.  16,  "  No  shareholder  shall  be 
entitled  to  transfer  any  share,  after  any  call  shall  have  been  made 
in  respect  thereof,  until  he  shall  have  paid  such  call "  (2).     The 


(1)  Before  Lord  Donman,  Ch.  J., 
Fatteson,  Coleridge  and  Erie,  J  J. 

(2)  The  following  clauses  were  also 
relied  upon  in  the  argument  and 
judgment. 

Sect.  21  enacts  that,  **  The  several 
persons  who  have  subscribed  any 
money  towards  the  undertaking,  or 
their  legal  representatives,  respec- 
tively, shall  pay  the  sums  respectively 
so  subcribed,  or  such  portions  thereof 


as  shall  from  time  to  time  be  called 
for  by  the  Company,  at  such  times 
and  places  as  shall  be  appointed  by 
the  Company." 

Sect.  22.  **It  shall  be  lawful  for 
the  Company  from  time  to  time  to 
make  such  calls  of  money  upon  the 
re8])ective  shareholders,  in  respect  of 
the  amount  of  capital  respectively  sub- 
scribed or  owing  by  them,  as  they  shall 
think  fit,   provided   that    twenty-one 
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word  **  call "  has  more  than  one  meaning  in  the  Act ;  but  in  this 
last  section  *it  must  signify  the  resolution  to  make  a  call.  For,  by 
sect.  27,  it  is  necessary,  in  an  action  for  calls,  to  prove  that  the 
defendant,  "  at  the  time  of  making  such  call,"  was  a  shareholder, 
that  such  call  was  made,  and  that  notice  of  it  was  given.  The 
"making  "  there  is  clearly  a  thing  prior  to  the  notice.  If  sect.  16 
be  80  construed  that  a  transfer  may  take  place  between  the  resolu- 
tion and  the  notice,  the  Company  must  lose  the  call ;  for  the  call 
of  which  notice  is  given  must  be  that  which  is  ordered  by  the 
resolution  ;  but  the  party  who  was  shareholder  at  the  time  of  the 
resolution  will  have  ceased  to  be  so  at  the  time  of  the  notice. 
The  resolution  is  to  make  a  call  at  the  then  present  time.  By 
sect.  22,  twenty-one  days*  notice  of  the  call  is  to  be  given ;  a 
regulation  which  clearly  treats  the  call  as  a  thing  done.  In  popular 
understanding,  a  call  is  made  when  the  resolution  to  make  one 
appears  in  the  newspapers.  It  is  true  that,  by  sect.  21,  the  share- 
holder is  liable  to  pay  only  at  the  time  and  place  appointed  by  the 
Company ;  and  these  are  known  only  from  the  notice.  But  the  call 
may  have  been  made,  though  all  *things  necessary  to  sustain  an 
action  may  not  be  done  till  a  subsequent  time.  [They  referred 
to  SkeffiM  and  Manchester  Railway  Compani/y.  Woodcock  {\) ,  Shaw  v. 
Rowley  (2),  Newry  and  Enniskillen  Railway  Company  v.  Edmunds  (3), 
and  J  he  Aylesbury  Railway  Company  v.  Mount  (4).] 


Crowder  and  Phipson,  contra  : 

The  resolution  can  mean  nothing  more  than  that  a  call  is  to  be 

days'  notice  at  the  least  bo  given  of 
each  call,  and  that  no  call  exceed  the 
presciibed  amount,  if  an}',  and  that 
euccesnive  calls  be  not  made  at  less 
than  the  prescribed  interval,  if  any ;  " 
**  and  every  shareholder  shall  be  liable 
to  pay  the  amount  of  the  calls  so 
made,  in  respect  of  the  shares  held 
by  him,  to  the  persons  and  at  the 
times  and  places  from  time  to  time 
appointed  by  the  Company." 

Sect.  27.  **0n  the  trial  or  hearing 
of  such  action  or  suit"  (by  the  Com- 
pany against  a  shareholder  for  money 
due  on  a  cull)  "  it  shall  be  sufficient 
to  prove  that  the  defendant  at  the 
time  of  making  such  call  was  a  holder 
of  one  share  or  more  in  the  under- 
taking, and  that  such  call  was  in  fact 
made,  and  such  notice  thereof  given 
as  is  directed  by  this  or  the  special 


Act ;  and  it  shall  not  be  necessary  to 
prove  the  appointment  of  the  directors 
who  made  such  call,  nor  any  other 
matter  whatsoever;  and  thereupon 
the  Company  shall  be  .  entitled  to 
recover  what  shall  be  due  upon  such 
call,  with  interest  thereon,  unless  it 
shall  appear  either  that  any  such  call 
exceeds  the  prescribed  amoimt,  or  that 
due  notice  of  such  call  was  not  given, 
or  that  the  prescribed  interval  between 
two  successive  calls  had  not  elapsed, 
or  that  calls  amounting  to  more  than 
the  sum  prescribed  for  the  total  amount 
of  calls  in  one  year  had  been  made 
within  that  period." 

(1)  56  R.E.788(7M.&W.  574,688). 

(2)  73  R.  R.  726  (16  M.  A  W.  810). 

(3)  76  R.  R.  520—523  (2  Ex.  118, 
120,  121). 

(4)  61  R.  R.  638  (4  Man.  &  G.  651), 
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Reo.        made.     Otherwise  a  bond  fide  transfer  by  a  proprietor  might  be 

London-      avoided  by  a  proceeding  to  which  he  was  not  party  and  of  which  he 

ColebaInb    ^^^  ^^  knowledge,  a  resolution  come  to  in  the  directors'  room  and 

Railway     not  yet  communicated.     Nor  is  there  any  limited  time  within  which 
Company.  .  "^ 

the  directors  are  bound  to  make  the  resolution  known. 

(Erlb,  J. :  The  call  is  virtually  the  act  of  the  whole  Company. 

Coleridge,  J. :  You  suggest  a  hardship ;  but  on  your  construc- 
tion the  Company  might  lose  a  call  by  the  transfer.) 

The  provision  of  sect.  22,  ''  that  twenty-one  days'  notice  at  the  least 
be  given  of  each  call,"  is  strongly  in  favour  of  the  present  applicant : 
the  import  being,  clearly,  that  the  party  shall  have  twenty-one  days 
from  the  time  of  the  notice ;  not  from  any  other  time. 

(Lord  Denman,  Ch.  J. :  That  is  quite  plain. 

Coleridge,  J. :  The  notice  is  to  be  twenty-one  days  before  the 
day  of  payment.) 

Then  the  notice  of  call,  given  personally  to  the  individual,  is 
the  call. 

(Coleridge,  J. :  "  Notice  "  of  a  thing  implies  that  it  exists. 

Patteson,  J. :  The  notice  in  fact  given  is,  that  a  call  has  been 
made.) 

It  is  unreasonable  to  say,  '*  take  notice  that  yoii  have  been  called 
upon  to  pay."  And  the  mode  in  which  the  Company  frame  their 
resolutions  and  notices  cannot  change  the  operation  of  the  statute. 
The  call  ought  to  be  a  final  and  binding  act.  A  resolution,  before 
notice,  may  be  altered.  There  is  some  ambiguity  in  the  use  of  the 
word  "  call "  in  sect.  27 ;  but,  to  ascertain  the  meaning,  it  must  be 
read  in  conjunction  with  sect.  22.  It  is  clear,  on  a  view  of  both, 
that  the  words,  in  sect.  27,  "  that  such  call  was  in  fact  made,"  do 
not  import  the  making  of  a  call  in  the  primary  sense,  in  which 
[  *1004]  the  Company  are,  *by  sect.  22,  empowered  '*  to  make  such  calls  of 
money  upon  the  respective  shareholders"  &c.  As  to  the  autho- 
rities. In  Sheffield  and  Manchester  Railway  Company  v.  Woodcock  (i) 
the  point  now  before  the  Court  was  not  decided :  but  Parke,  B.,  in 
the  judgment  which  has  been  cited,  said:  ''It  may  be  that  the 
(1)  56  E.  B.  788  (7  M.  &  W.  574,  588). 


VOL.  Lxxviii.]   1849.     Q.  B.     13  Q.  B.  1004—1006. 


resolution  of  the  directors  is  only  an  inchoate  act,  and  that  the  call 
is  not  complete  until  the  mode  of  paj^ment  is  appointed  and  notice 
thereof  given."  The  same  learned  Judge  said,  in  Newry  andEnnis- 
killen  Railtvay  Company  v.  Edmunds  (l) :  **  The  resolution  is  nothing 
more  than  a  determination,  that  thereafter  '  a  call '  shall  be  made, 
that  is,  that  an  application  shall  be  made  to  each  shareholder  for  a 
proportion  of  his  share."  Eolfb,  B.  referred  to  this  case  in  Shaw 
V.  liowley  (2),  and  said  (in  answer  to  counsel  who  contended  that 
•' the  resolution,"  "to  make  the  call,  is  the  call"):  "We  decided 
the  other  way  in  Newry  and  Enniskillen  Railway  Company  v. 
Edmunds''  {\).  And  Parke,  B.  asked  (3):  "Can  the  call  be  taken 
to  be  made  till  notice  of  it  is  given  to  the  shareholders  ?  " 

Cur,  adv.  vult. 

Pattbson,  J.,  in  this  vacation  (July  5th),  delivered  the  judgment  of 
the  Court  : 

The  facts  raising  the  question,  when  a  call  is  made  within  the 
meaning  of  stat.  8  &  9  Vict.  c.  16,  s.  16,  were,  that  the  directors 
passed  the  resolution  by  which  the  money  was  called  for ;  then  the 
transfer  was  executed,  and  offered  to  be  delivered  to  the  secretary, 
before  either  party  had  notice  of  the  resolution :  and  the  ^secretary 
refused  to  receive  the  transfer  unless  the  assignor  would  pay  the 
money  so  called  for,  alleging  that  a  call  had  been  made;  which 
allegation  the  assignor  denied. 

On  considering  the  statute,  and  the  cases  bearing  on  the  subject, 
it  appears  that  a  call  may  mean  either  the  resolutioil  formally  come 
to,  by  those  who  have  the  power  to  determine,  that  those  who  are 
bound  to  contribute,  i.e.  the  shareholders,  shall  pay  a  certain 
instalment ;  or  it  may  be  that  resolution,  together  with  notice  to 
the  persons  called  on  of  such  resolution  having  been  come  to ;  or 
the  combination  of  facts  making  the  parties  called  on  liable  to  an 
action  for  non-payment  of  the  money  called  for.  The  last  meaning 
not  being  applicable,  the  question  lies  between  the  other  construc- 
tions ;  and  we  have  come  to  the  conclusion  that  the  first  is  correct  ; 
and  that  a  call  is  made,  within  the  meaning  of  this  section,  when 
the  resolution  above  described  has  been  come  to.  The  section 
which  restrains  the  power  of  transfer  (the  16th),  using  the  words 
"  after  any  call  shall  have  been  made,"  must  be  construed  with 
reference  to  the  22nd  section,  which  empowers  the  Company  to 

(1)  76  R.  R.  520  (2  Ex.  118).  (3)  73  R.  R.  728  (16  M.  &  W.  812). 

(2)  73  R.  R.  729  (16  M.  &  W.  813). 
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make  calls  :  and,  looking  at  that,  it  seems  clear  that  the  making  of 
the  call  and  the  "notice"  of  it,  which  must  mean  of  its  having 
been  made,  are  two  distinct  things,  and  that  the  call  must  be  made 
before  the  notice  of  its  having  been  made  can  be  given.  Now 
between  the  resolution  and  the  notice  no  act  intervenes ;  nor  need 
any  thing  precede  the  making  of  the  resolution :  if  so,  it  follows 
necessarily  that  the  resolution  is  the  making  of  the  call. 

The  language  of  the  27th  section  leads  to  the  same  conclusion. 
Under  that,  the  Company,  in  an  action  for  *calls,  must  prove  three 
things,  and  they  need  prove  no  more.  First :  that  the  defendant 
was  a  holder  of  shares  "  at  the  time  of  making  such  call." 
Secondly:  that  such  call  was  made.  Thirdly:  that  such  notice 
thereof  (i.e.  of  the  making  the  call)  was  given  as  that  or  the  special 
Act  required.  If  the  notice  was  part  of  the  act  of  making  the  call, 
it  was  unnecessary  to  add  this  third  requisition,  for  it  was  included 
in  the  second. 

If  the  Company  could  not  enforce  payment  of  a  call  from  a  party 
who  was  not  a  member  at  the  time  when  the  resolution  making  the 
call  was  passed,  convenience  is  on  the  side  of  this  construction ; 
for,  unless  it  be  true,  the  Company  by  such  a  transfer  as  the 
present  must  either  lose  the  call  in  respect  of  the  shares  trans- 
ferred, or  must  make  a  partial  separate  call  in  respect  of  those 
shares  :  for  which  we  find  no  provision. 

This  construction  does  not  appear  to  us  to  contravene  the 
decisions  approaching  the  point,  pronounced  in  other  cases,  but  to 
be  in  accordance  with  them.  It  may  not  be  superfluous  to  add 
that,  although  the  Company  by  this  judgment  compel  the  assignor 
to  pay  the  call  to  them,  such  right  of  the  Company  against  the 
assignor  does  not  afifect  the  right  of  the  assignor  against  the 
assignee  under  the  contract  of  transfer  (i). 

Rule  discharged,  ivithoiit  costs. 
(1)  See  M'Eweu  v.  Woods,  75  R.  E.  274  (11  Q.  B.  13). 
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LEADER   AND   COCK  v.   PUEDAY.  i849. 

17  C.  B.  4—15  ;  S.  C.  18  L.  J.  C.  P.  97  ;  12  Jur.  1091 ;  6  Dowl.  &  L.  408.)  •^««^1- 

One  who  adapts  words  to  an  old  air,  and  procures  a  friend  to  compose  an  [  *  ] 

accompaniment  thereto,  acquires  a  copyright  in  both  words  and  accompani- 
ment ;  au'l  his  assignee,  in  declaring  for  an  infringement,  may  describe 
himself  as  proprietor  of  the  copyright  in  the  whole  composition. 

In  an  action  by  A.,  for  the  infringement  of  copyright  in  a  musical  com- 
position, consisting  of  an  '*  air,"  which  was  old  and  not  the  subject  of 
copyright,  of  *'  words,"  which  were  written  by  B.,  and  of  an  "accompani- 
ment," which  was  composed  by  C.  at  the  request  and  for  the  benefit  of  B. : 
Held,  that  it  was  not  competent  to  the  defendant,  under  a  notice  of 
objections  stating  merely  that  A.  was  not  the  owner  of  the  copyright,  and 
that  there  was  no  subsisting  copjTnght  in  the  work,  to  object  at  the 
trial  that  there  had  been  no  assignment  by  C,  even  though  the  point  arose 
upon  the  evidence  produced  on  the  part  of  the  plaintiff. 

A.,  the  author  of  a  musical  composition,  in  October,  1844,  agreed  in 
writing,  not  under  seal,  with  B.,  for  the  sale  of  the  copyright  therein  to 
him,  undertaking  to  execute,  when  called  upon,  a  proper  assignment  to  B., 
his  executors,  &c.,  or  as  he  or  they  should  direct:  Held,  that  this  did  not 
operate  as  an  assignment  to  B.,  so  as  to  render  inoperative  a  subsequent 
regular  assignment  by  A.  to  B.  and  C.  (I). 

This  was  an  action  upon  the  case  for  an  infringement  of  the 
plaintiffs'  copyright  in  a  musical  composition. 

The  declaration  stated  that  there  was  a  subsisting  copyright  in  a 
certain  book,  to  wit,  a  musical  composition,  called  *'  Festal/'  and 
that  the  plaintiffs  were  proprietors  of  such  copyright,  and  had 
printed  and  published  for  sale,  and  had  sold,  divers  copies,  &c. ; 
that  the  defendant,  after  the  passing  of  a  certain  Act  passed  in  a 
session  of  Parliament  holden  in  the  fifth  and  sixth  years  of  the 
reign  of  her  present  Majesty,  intituled  "  An  Act  to  amend  the  law 
of  copyright,"  knowingly,  and  without  the  consent  of  the  plaintiffs, 
so  being  the  proprietors  of  such  copyright  of  and  in  such  book,  first 
had  and  obtained  in  writing,  in  a  certain  part  of  the  British 
dominions,  to  wit,  Great  Britain,  printed  and  caused  to  be  printed 
and  published  for  sale  divers  copies  of  the  said  book,  in  which  there 
was  such  subsisting  copyright,  and  of  which  the  plaintiffs  were  such 
proprietors  as  *aforesaid,  contrary  to  the  form  of  the  statute  in  such  [  's  1 
case  made  and  provided,  &c. 

The  defendant  pleaded :  first.  Not  guilty ;  secondly,  that  there 
was  not  any  subsisting  copyright  in  the  said  book,  or  any  part 
thereof ;  thirdly,  that  the  plaintiffs  were  not  the  proprietors  of  the 
alleged  copyright. 

(1)  See  Shna  v.  Marnjat  (1851)  17  Q.  B.  281,  20  L.  J.  a  B.  454 -J.  G.  P. 
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lbadbr  The  defendant  had  given  the  following  notice,  under  the  5  &  6 

PuBDAY.  Vict.  c.  45,  8.  16,  of  the  objections  on  which  he  intended  to  rely : 
''  First,  that  the  plainti£fs  were  not  the  first  publishers  of  the  work 
in  question :  secondly,  that  they  were  not  the  owners  of  the  copy- 
right :  thirdly,  that  there  was  no  subsisting  copyright  in  the  musical 
[  *6  ]  publication  :  fourthly,  that  the  air  was  not  composed  by  ^Festal,  but 
was  published  by  the  plaintiffs  fraudulently  in  his  name,  in  order 
to  deceive  the  public." 

The  cause  was  tried  before  Cresswell,  J.,  at  the  first  sitting  in 
London,  in  Michaelmas  Term,  1847. 

It  was  conceded  that  the  air  of  ''Festal"  was  old,  and  not  the 
subject  of  copyright,  having  already  been  published  as  well  in 
England  as  abroad.  It  was  proved,  that,  some  time  prior  to  the 
year  1844,  a  gentleman  named  Bellamy  wrote  certain  words  adapted 
to  the  air,  and  got  a  friend  of  his  (Mr.  C.  E.  Home)  to  compose  an 
"  accompaniment ; "  that,  on  the  24th  of  October,  1844,  Bellamy 
entered  into  an  agreement,  in  writing  with  Leader,  whereby, 
reciting  a  sale  of  the  copyright  in  the  production  to  Leader,  he 
undertook  to  execute  a  proper  assignment  of  his  aforesaid  copyright 
and  interest  therein  to  Leader,  his  executors,  &c.,  or  as  he  or  they 
should  direct ;  that,  in  pursuance  of  this  agreement,  Bellamy  after- 
wards, on  the  11th  of  May,  1847,  executed  a  regular  assignment  by 
deed,  of  the  copyright  to  the  plaintiffs;  and  that  the  plaintiffs, 
in  May,  1846,  published  the  air,  with  the  words  and  accompani- 
ment, and  a  short  statement  on  the  title-page,  ascribing  the 
composition  of  the  air  to  one  Colonel  Festal,  an  officer  in  the 
Bussian  army,  while  under  sentence  of  death  for  a  political  offence, 
and  shortly  before  his  execution. 

The  defendant  also  published  the  air  with  words  and  an  accom- 
paniment, and  with  a  title-page  closely  resembling  that  of  the 
plaintiffs'  publication,  and  containing  the  same  statement  as  to  the 
authorship  of  the  original  air. 

The  alleged  piracy  was  in  the  "accompaniment"  only.  Two 
musical  professors  of  eminence.  Dr.  Galcott  and  Mr.  Masters,  who 
were  called  on  the  part  of  the  plaintiffs,  thought  the  accompaniment 
published  by  the  defendant  was  an  infringement  of  that  of  the 
plaintiffs,  assigning  as  one  of  their  reasons  for  coming  to  that 
[  *7  ]  conclusion,  that  they  found  the  same  musical  errors  in  *both  :  they 
both,  however,  admitted  that  the  laws  of  harmony  would  require 
the  composers  of  both  to  use  pretty  much  the  same  notes. 

For  the  defendant,  the  master  of  the  military  band  at  Woolwich 
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was  called,  who  stated  that  the  ah'  of  "  Pestal "  had  been  played  by  Leader 
the  band  there  for  many  years,  and  that,  in  his  judgment,  the  t\AO  puuday. 
accompaniments  were  totally  different.  The  defendant  also  called 
one  Grantham,  who  composed  the  accompaniment  for  him,  and  who 
swore  that  he  had  never  seen  or  heard  the  plaintiffs*  accompani- 
ment. The  person  who  composed  the  defendant's  words  likewise 
deposed  that  he  had  never  seen  the  plaintiffs'  words  at  the  time  he 
wrote  for  the  defendant. 

The  defendant  then  called  one  Glover,  who  said  that,  in  the  year 
1842,  he  had  given  a  copy  of  the  original  air  to  one  Jefferies ;  and 
Jefferies  was  called  to  prove  that  he  had  written  a  third  set  of  words. 
This  evidence  was  objected  to,  on  the  part  of  the  plaintiffs,  on  the 
ground  that  the  name  of  Jefferies  was  not  disclosed  in  the  defendant's 
notice  of  objections ;  and  the  learned  Judge  rejected  it. 

On  the  part  of  the  defendant,  it  was  objected,  that  the  plaintiffs' 
claim  should  have  been  limited  to  copyright  in  the  accompaniment; 
and  that,  inasmuch  as  it  appeared  that  there  were  two  publications 
of  "  Pestal,"  one  of  which  could  not  be  the  subject  of  copyright,  the 
plaintiffs  should  have  new-assigned :  and,  further,  that  there  was 
no  proof  of  any  assignment  of  the  accompaniment  by  Home,  who 
composed  it,  to  the  plaintiffs;  and  that,  Bellamy  having  already 
parted  with  his  interest  in  the  copyright  to  Leader,  by  the  agree- 
ment of  the  24th  of  October,  1844,  there  was  no  interest  remaining 
in  him  upon  which  tbe  assignment  to  the  plaintiffs,  of  the  11th  of 
May,  1847,  could  operate. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  ♦they  thought        [  *8  ] 
the  resemblance  between  the  two  accompaniments  was  designed,  or 
was  merely  accidental,  and  such  as  would  necessarily  arise  from  an 
observance  of  the  laws  of  harmony. 

The  jury  were  of  opinion  that  the  similarity  of  the  defendant's 
accompaniment  to  that  first  published  by  the  plaintiffs,  was  not 
accidental,  but  designed ;  and  they  accordingly  returned  a  verdict 
for  the  plaintiffs,  with  nominal  damages. 

Byles^  Serjt.,  in  Michaelmas  Term,  1847,  pursuant  to  leave 
reserved  to  him  at  the  trial,  moved  for  a  rule  to  show  cause  why  a 
nonsuit  should  not  be  entered,  or  a  verdict  for  the  defendant ;  or 
why  there  should  not  be  a  new  trial  on  the  ground  of  the  improper 
exclusion  of  evidence,  and  that  the  verdict  was  not  warranted  by  the 
evidence. 

This  declaration  is  framed  upon  the  5  &  6  Vict.  c.  45,  the  2nd 
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Leader  section  of  which,  amongst  other  things,  enacts  that  the  word 
PuiuoAY.  "  book  **  shall  he  construed  to  mean  and  include  a  "  sheet  of  music." 
The  publication  in  question  consisted  of  a  title-page,  an  air,  which 
was  admitted  to  be  publici  juriSt  words,  as  to  which  no  question 
arose,  and  an  accompaniment.  The  plaintiffs,  therefore,  claimed 
too  much,  when  they  claimed  copyright  *'  in  a  certain  book,  to  wit, 
a  musical  composition  called  *  Festal': "  and  inasmuch  as  it  appeared 
that  there  was  a  production  bearing  that  name,  which  could  not 
be  the  subject  of  copyright,  the  plaintiffs  should  have  new-assigned. 

(Maulk,  J. :  There  was  no  justification.) 

There  was  a  traverse  of  the  subsistence  of  copyright  in  "Pestal." 

(Maule,  J. :  Can  there  be  a  new-assignment  after  a  negative 
plea  ?) 

Suppose  the  defendant  had  pleaded  to  this  effect,  that  "  Pestal  "  is 
a  musical  composition  in  which  there  is  no  subsisting  copyright, 
and  this  he  is  ready  to  verify. 

(Maule,  J. :  The  defendant  affirms  nothing. 

[  *o  ]  CoLTMAN,  J.,  *referred  to  Barnes  v.  Hxint  (i).). 

Barnes  v.  Hunt  is  no  longer  law :  it  is  now  clearly  settled,  that, 
upon  a  plea  of  leave  and  licence,  in  trespass,  the  plaintiff  must 
new-assign. 

(V.  Williams,  J. :   The  whole  doctrine  of  new-assignment  rests 
upon  that  case.) 

Suppose  the  defendant  in  this  case  had  pleaded  leave  and  licence, — 
would  not  the  plea  have  been  sustained  by  proof  of  leave  and  licence 
to  publish  "Pestal"  in  its  original  shape?  This  is  a  clear 
misdescription.  Then,  the  plaintiffs  proved  that  their  accompani- 
ment was  composed  by  Mr.  Home  :  but  they  showed  no  assignment 
of  the  copyright  from  Home. 

(Wilde,  Ch.  J. :  Home  was  employed  to  compose  it  for  Bellamy.) 

That  does  not  make  the  product  of  the  composer's  brain  the 
property  of  the  employer.     The  plaintiffs  put  in  an  agreement  by 

(1)  11  East,  451. 
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Bellamy  to  assign  to  Leader,  dated  the  24th  of  October,  1844 :  they  Leader 
then  put  in  a  deed  of  the  lltli  of  May,  1847,  purporting  that  purday. 
Bellamy  assigned  the  same  copyrigiit  to  Leader  and  Cocks.  If  the 
agreement  of  the  24th  of  October,  1844,  operated  as  a  legal  and 
valid  assignment  from  Bellamy  to  Leader,  Bellamy  would  have 
nothing  that  he  could  convey  to  Leader  and  Cocks  by  the  deed  of 
the  11th  of  May,  1847 ;  and,  if  so,  there  is  a  clear  ground  of 
nonsuit.     The  evidence  of  Jefiferies  was  improperly  rejected. 

(Wilde,  Ch.  J. :  Was  it  material  evidence  in  the  cause? 

Maulb,  J. :  The  words  had  already  been  given  up.) 
A  rule  «m  having  been  granted, 

Talfourdy  Serjt.,  and  Petersdorjf]  now  showed  cause  : 

One  main  object  of  the  recent  statute,  was,  to  prevent  questions  of  l^^^ 
this  sort  from  being  raised  by  a  mere  wrongdoer.  When 
Mr.  Bellamy  first  conceived  the  notion  of  adapting  the  air  of 
"  Pestal  *'  to  words  of  his  own  composing,  and  of  adding  an  accom- 
paniment, he  acquired  to  himself  that  which  unquestionably  might 
be  the  subject  of  copyright,  and  susceptible  of  assignment  under 
the  18th  section  of  the  5  &  6  Vict.  c.  45.  The  first  question  is, 
whether  the  plaintiffs  succeeded  in  showing  that  this  was  such  a 
publication  as  came  within  the  description  in  the  declaration.  The 
objection  was,  that  the  whole  publication  was  not  the  property  either 
of  Bellamy  or  of  the  plaintiffs.  That,  the  plaintiffs  never  pretended. 
All  they  say,  is,  that  Bellamy  had  a  clear  and  undoubted  right  to 
the  words  and  the  accompaniment,  which  he  conveyed  to  them. 
" Festal'*  had  never  been  published  as  a  song.  Bellamy  was  the 
author  of  the  words,  and  the  accompaniment  was  composed,  at  his 
suggestion,  and  for  his  benefit,  by  his  friend  Home.  Both,  there- 
fore, became  his  property.  To  justify  a  claim  of  copyright,  it  is  not 
necessary  that  there  should  be  entire  originality  in  every  part  of 
the  work :  if  it  were  *so,  there  could  be  no  copyright  in  Pope's  "Iliad,"  [  '^  ] 
Dryden's  '*  Virgil,"  Williams's  Saunders,  Hargrave  &  Butler's 
Co.  Litt.,  and  many  other  works  similarly  circumstanced.  In 
declaring  for  an  infringement  of  a  patent  right,  where  the  claim  is 
of  a  combination  only,  the  declaration  never  need  specify  the 
particular  parts  of  the  macliine  or  manufacture  of  which  the  plaintiff 
alleges  himself  to  be  the  inventor:  the  plaintiff  may  claim  generally. 
Besides,  under  the  notice  of  objections  here  delivered,  it  was  not 
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Leader  open  to  the  defendant  to  set  up  the  authorship  of  Horne.  In 
PcjRDAY.  Boosey  v.  Davidson  (i),  it  was  expressly  held,  that  the  defendant  is 
bound,  in  his  notice  of  objections,  to  stat«  the  name  of  the  party 
whom  he  alleges  to  be  the  proprietor  or  first  publisher,  the  title  of 
the  work,  the  place  where,  and  the  time  when  the  first  publication 
took  place.  The  agreement  between  Bellamy  and  Leader,  of  the 
24th  of  October,  1844,  was  a  mere  executory  agreement :  it  did  not 
purport  to  be,  nor  did  it  operate  as,  an  assignment  of  the  copyright. 
The  title  of  the  plainti£fs  arises  wholly  under  the  deed  of  the  11th 
of  May,  1847.  Copyright  cannot  be  assigned  by  parol :  the  recent 
statute,  as  well  as  the  8  Ann.  c.  19,  evidently  contemplate  that  the 
assignment  must  be  by  deed. 

(CoLTMAN,  J. :  Would  copyright  pass,  even  by  deed,  independently 
of  the  statute  ?) 

It  is  submitted  that  it  would. 

Couch,  in  support  of  the  rule : 

The  only  portions  of  the  publication  in  question  that  were  new, 
were,  the  words  and  the  accompaniment.  Assuming  Bellamy's 
title  to  have  been  well  conveyed  to  the  plaintiffs,  that  did  not 
justify  them  in  claiming  in  their  declaration  the  entire  work;  they 
should  have  limited  their  claim  to  the  words  and  the  accompani- 
ment. The  instance  put  on  the  other  side,  of  Hargrave  &  Butler's 
[  '12  ]  Coke-upon-Littleton,  *is  hardly  analogous :  in  declaring  for  the 
piracy  of  a  note  of  Mr.  Hargrave's,  the  plaintiff  certainly  would 
not  describe  himself  as  the  proprietor  of  the  copyright  of 
Coke-upon-Littleton,  which  is  what  the  plaintiffs  have  in  effect 
done  here.  The  other  instance  of  Williams's  Saunders  is  equally 
inapplicable. 

(V.  Williams,  J. :  The  text  there  was  a  translation  from  the  old 
French.) 

The  provision  in  s.  18  of  the  5  &  6  Vict.  c.  45,  as  to  encyclopaedias 
[  'iH  ]       and  serial  *works,  shows,  that,  in  this  case,  there  should  have  been 
an  assignment  from  Horne,  to  make  the  title  perfect. 

(Maule,  J. :  The  18th  section  contemplates  the  case  of  a  publisher 
employing  an  author"  to  write  an  article  for  an  encyclopedia  or 
other  serial  or  periodical  work,  for  a  consideration,  and  not  a  case 
(1)  75  B.  R.  875  (4  Dowl.  &L.  147). 
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like  this,  where  the  suggested  task  is  done  through  friendship  only.      Leadkb 
This  was  never  intended  to  form  a  portion  of  a  work.)  Pcjrday. 

There  was  nothing  to  prevent  Home  from  giving  the  accompani- 
ment to  any  one  else,  or  from  publishing  it  himself.  But  it  is  said 
that  the  defendant  was  not  at  liberty  to  urge  this  objection,  because 
his  notice  of  objections  did  not  give  the  name  of  Home  as  the 
author  or  proprietor.  The  objection,  however,  arises,  not  by  way 
of  defence,  but  upon  the  plaintiffs'  own  case.  It  is  a  matter  that 
is  exclusively  within  their  knowledge :  whereas,  the  object  of  the 
18th  section  of  the  statute,  was,  to  give  the  plainti£f  information 
only  of  that  of  which  he  was  ignorant. 

(Maule,  J. :  It  does  not  appear  that  the  plaintiffs  knew  any  more 
about  Home  than  the  defendant  did.) 

The  plaintiffs  were  more  likely  to  be  informed  as  to  the  title  of  the 
party  from  whom  they  took  the  assignment,  than  the  defendant 
was.  Besides,  their  own  title-page  stated  that  the  music  was 
**  arranged  by  C.  E.  Home." 

(Maulb,  J. :  The  plaintiffs  did  not  provide  themselves  with 
evidence  of  Home's  title,  because  the  defendant's  notice  of  objec- 
tions gave  them  no  intimation  that  Home's  title  would  come  in 
question.  If  the  plaintiffs  had  incurred  the  expense  of  proving 
Home's  title,  the  defendant  would,  upon  the  taxation  of  costs,  have 
♦objected  before  the  Master,  and  with  reason,  that  the  expense  of  f  *!*  ] 
that  proof  ought  not,  under  the  circumstances,  to  be  allowed.) 

The  statute  never  could  have  intended  that  the  want  of  a  formal 
notice  should  prevent  the  defendant  from  availing  himself  of 
matters  appearing  upon  the  plaintiff's  case.  Then,  as  to  the 
assignment, — Bellamy  having  already,  by  the  agreement  of  the 
24th  of  October,  1844,  divested  himself  of  all  his  interest  in 
the  copyright  to  Leader,  there  was  nothing  upon  which  the 
assignment  of  the  11th  of  May,  1847,  could  operate. 

(GoLTMAN,  J.:    Has  it  not   been   held   that   an   assignment  of 
copyright  must  be  by  deed  ?) 

It  must,  it  seems,  be  in  writing :  Power  v.  Walker  (i) :  but,  though  an 
intimation  of  opinion  to  that  effect  was  thrown  out  by  Tindal,  Ch.  J., 

(1)  15  R.  E.  378  (3  M.  &  S.  7 ;  4  Camp.  8). 
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Leader      in  De  Pinna  v.  Polhill  (i),  it  has  never  been  distinctly  decided  that 
Pduday.      ^he  assignment  must  be  by  deed. 

(Maule,  J. :  Bellamy  does  not  profess  to  assign  the  copyright 
by  the  agreement  of  the  24th  of  October,  1844.) 

It  has  repeatedly  been  held,  that  an  agreement  operates  as  a  present 
demise,  even  where  every  line  of  the  document  points  evidently  to 
the  execution  of  a  more  perfect  and  formal  contract. 

COLTMAN,  J. : 

It  appears  to  me  that  tliere  is  no  ground  for  granting  a  new  trial 
in  this  case.  The  first  question  is,  whether  the  plaintiflFs  were 
entitled  to  claim  copyright  in  the  whole  "book," — a  musical 
composition,  consisting  of  an  **  air,"  in  which  no  person  claimed 
copyright,  certain  words  and  prefatory  matter,  of  which  one 
Bellamy  (under  whom  the  plaintiffs  claimed)  was  the  author,  and 
an  **  accompaniment,"  which  Bellamy  procured  a  friend  to  compose 
for  him.  It  is  said,  that,  as  the  "  air  "  was  not  the  plaintiffs' 
property,  the  declaration  improperly  claimed  the  whole  combina- 
[  *ib  ]  tion.  It  appears  to  me,  however,  that  no  difficulty  of  that  *sort 
arises  here.  This  is  very  like  the  common  case  of  improvements 
in  a  machine,  where  the  patent  is  taken  out  for  an  improved 
machine  (2). 

It  was  further  objected,  that  the  plaintiffs  should  have  shown  an 
assignment  of  the  **  accompaniment,"  by  Home  to  Bellamy.  But 
I  think  it  was  not  competent  to  the  defendant,  under  the  notice  of 
objections  which  he  gave,  to  raise  that  point.  The  words  of  the 
16th  section  are  express,  that  the  defendant  shall  not  at  the  trial 
be  allowed  to  give  evidence  that  the  plaintiff  was  not  the  author  or 
proprietor  of  the  copyright,  unless  his  notice  shall  specify  the  name 
of  the  person  whom  he  alleges  to  be  so. 

As  to  the  only  remaining  question,  it  seems  to  me  that  it  was 
quite  competent  to  the  parties  to  enter  into  an  executory  contract 
for  a  future  formal  assignment  of  the  copyright ;  and  that  these 
parties  had  clearly  and  unequivocally  entered  into  such  a  contract. 

I  therefore  think  the  rule  must  be  discharged. 


*o^ 


Maule,  J. : 

I  am  of  the  same  opinion  upon  all  the  points. 

(1)8  Car.  &  P.  78.  tiou  distinguishes  between  that  which 

(2)  I3ut,  in  that  case,  the  specifica-      is  old  and  that  which  is  new. 
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Crbsswell,  J.,  expressed  no  opinion.  Leadkb 

t, 

PURDAY. 

V.  Williams,  J. : 

I  also  am  of  opinion  that  this  rule  ought  to  be  discharged.  As 
to  the  first  point,  that  the  invasion  is  of  the  ''  accompaniment " 
only,  that  resolves  itself  into  a  question  of  pleading.  If  the  subject- 
matter  of  the  copyright  is  properly  described  in  the  declaration,  the 
plaintiffs  clearly  have  a  right  of  action  in  respect  of  its  infringe- 
ment :  and  it  seems  to  me  that  it  is  properly  described. 

Rule  discharged. 


HIQGS  V.   SCOTT.  i849. 

Jan.  16. 
(7  C.  B.  63—71.)  _ 

A.,  tenant  to  B.,  received  notice  from  C,  a  mortgagee  of  B.*8  toim,  that  L  ^^  ] 

the  interest  was  in  arrear,  and  requiring  payment  to  her,  B.,  of  the  rent 
then  due.  A.,  notwithstanding  this  notice,  paid  the  rent  to  B.  (under  an 
indemnity  which  turned  out  to  he  unauthonsed),  and  was  afterwards  com- 
pelled, hy  distress  to  pay  the  amount  over  again  to  C. :  Hold,  that  the 
payment  to  B.  was  a  voluntary  payment,  with  full  knowledge  of  the  cir- 
cumstances, and  therefore  not  recoverable  back  in  an  action  for  money  had 
and  received. 

At  the  trial,  in  support  of  a  special  count  founded  upon  the  indemnity, 
the  plaintiff  proved  that  one  H.  was  B.*s  general  attorney ;  and  he  then 
proposed  to  prove  that  H.,  as  such  attorney,  had  given  the  indemnity : 
Held,  that  this  evidence  was  not  admissible,  in  the  absence  of  proof  of  H.*s 
authority  to  make  such  a  contract  for  his  client. 

The  plaintiff  held  premises  as  tenant  from  year  to  year  to  the 
defendant.  After  the  commencement  of  the  tenancy,  the  defendant 
mortgaged  her  term  in  the  premises  to  a  Mrs.  Hardy.  The  interest 
being  in  arrear,  the  mortgagee,  in  the  beginning  of  the  year  1848, 
gave  the  plaintiff  notice  not  to  pay  his  rent  to  the  defendant.  Upon 
receipt  of  this  notice,  the  plaintiff  went  with  one  Haw^kins,  who 
collected  the  defendant's  rents,  to  one  Hddgkinson,  whom  Hawkins 
represented  to  be  the  defendant's  attorney,  and  gave  him  notice  of 
Mrs.  Hardy's  claim.  In  consequence  of  what  passed  upon  that 
occasion,  the  plaintiff,  on  the  18th  of  February,  1848,  paid  Hawkins 
the  amount  of  two  quarters'  rent,  less  the  property-tax.  After  this,  a 
distress  was  put  in  upon  the  plaintiff's  premises,  under  which  the 
plaintiff  was  compelled  to  pay  the  two  quarters'  rent  over  again  to 
Mrs.  Hardy,  the  mortgagee.  The  present  action  was  brought  to 
recover  back  the  money  so  paid — the  first  count  being  founded 
upon  an  indemnity  given  by  Hodgkinson  in  the  defendant's  name, 
the  second  for  money  had  and  received. 
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HioGs  In  support  of  his  case  under  the  first  count,  the  plaintiff  called 

Scott.  Hodgkinson ;  but  the  Lord  Chief  Justice,  before  whom  the  cause  was 
tried,  said  he  would  allow  the  plaintiff  to  prove  notice  given  of  Mrs. 
[  *<»'*  ]  Hardy's  claim  to  *Hodgkinson,  but  not  that  he  had  given  the 
indemnity.  The  plaintiff  then  relied  upon  the  facts  above  stated, 
as  entitling  him  to  recover  back  as  money  had  and  received,  the 
two  quarters'  rent  he  had  paid  to  the  defendant  after  the  date  of 
the  notice. 

On  the  part  of  the  defendant,  it  was  objected,  first,  that  this  was, 
in  effect,  an  attempt  to  try  a  question  of  title  in  an  action  for  money 
had  and  received  ;  secondly,  that  the  payment  having  been  volun- 
tarily made,  with  full  knowledge  of  the  facts,  the  plaintiff  could  not 
recover  it  back. 

A  verdict  having  been  found  for  the  defendant,  with  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  19L  28.  6tf.,  if  the  Court 
should  be  of  opinion  that  the  evidence  as  to  the  indemnity  was 
improperly  rejected,  or  that  the  plaintiff  was  entitled  to  fecover 
under  the  second  count, 

Byles,  Serjt.,  now  moved  accordingly : 

The  two  leading  cases  that  show  title  not  to  be  triable  in  an 
action  for  money  had  and  received,  are,  Lindon  v.  Hooper  (i),  and 
Cunningham  v.  Lawrenis  (2).  Both,  however,  were  cases  where  the 
question  of  title  arose  between  the  litigant  parties.  The  case  which 
[  66  ]  comes  the  nearest  to  the  present,  is,  Neivsome  v.  Graham  (3) .  ♦  ♦  No 
case  is  to  be  found  where  the  circumstance  of  a  third  person's  title 
incidentally  arising,  has  been  held  to  oust  a  party  from  this  form 
of  action. 

(Maule,  J. :  In  Knibbs  v.  Hall  (4),  it  was  held,  that,  where  a  party 
threatened  with  a  distress  for  rent,  pays  money  when  he  might 
legally  have  defended  himself,  it  is  not  a  payment  by  compulsion, 
and  can  neither  be  recovered  back  nor  set  off  against  another 
demand.  The  ground  upon  which  the  plaintiff  was  held  entitled 
to  maintain  money  had  and  received,  in  Parker  v.  The  Great 
Western  Railway  Company  (5),  was,  that,  as  the  party  could  not  do 
without  his  goods,  the  payment  was  made  through  necessity  and 
the  urgency  of  the  case.) 

(1)  Cowp.  414.  (3)  10  B.  &  C.  234;  5  Man.  &  Ry. 

(2)  Cor.    Wilson,    J.,     Worcester     64. 

Spring  Assizes,  1788,  Bac.  Abr.  title  (4)  1  Esp.  N.  P.  C.  84. 

Assumpsit  (A),  5th  and  fith  editions,  (5)  7  Man.  &  G.  253  ;  7  Scott,  N.  H. 

Vol.  I.  p.  260,  7tli  ed.  p.  344.  835. 
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In  Brisbane  v.  Dacres  (i),  the  money  was  paid,  with  knowledge  of       Higgs 

the  facts,  hut  ander  a  mistake  as  to  the  law,  to  one  claiming  it  as  a       scott. 

right ;   and  it  was  held  not  to  be  recoverable  back ;  but  there,  it  is 

put  upon  the  ground  of  there  being  nothing  against  conscience  in 

the  defendant's  retaining  it.    Her^,  the  retention  of  the  money  by 

this  defendant,  is  clearly  against  conscience.      [He  also  cited  Kelly 

V.  Solari  (2),  Milnes  v.  Duncan  (3),  Bell  v.  Gardiner  {4).'] 

(Maulb,  J. :  Where  the  party  paying  the  money  has  been  guilty  [  67  ] 
of  laches,  he  cannot  I'ecover  it  back:  Sky  ring  v.  Greenivood{6). 
There,  the  paymaster  of  a  military  corps  had  given  credit  in  account 
to  an  officer  in  that  corps,  from  the  1st  of  January,  1817,  to  the  5th 
of  November,  1820,  for  certain  increased  pay  erroneously  supposed 
to  be  granted  by  a  general  order  of  the  27th  of  August,  1806,  to  an 
officer  of  his  situation,  and  a  statement  of  that  account  was  delivered 
to  the  officer  in  1821.  In  December,  1816,  the  paymasters  were 
informed  by  the  *Board  of  Ordnance  that  the  increased  pay  granted  [  'cs  ] 
by  the  order  of  1806,  would  not  be  allowed  to  persons  in  the  situa- 
tion of  the  officer  in  question.  The  paymasters  did  not  communicate 
this  information  to  the  officer  till  1821,  and  subsequently  to  that 
time  they  continued  to  receive  his  pay.  It  was  held,  in  an  action 
brought  by  his  personal  representative  to  recover  such  pay,  that  it 
was  not  competent  to  the  paymaster  to  retain  any  of  such  sums  of 
money  on  account  of  the  sums  which  they  had  credited  him  for  by 
way  of  increased  pay,  and  which  they  had  allowed  him  to  consider 
his  own  for  so  long  a  period  of  time. 

WiLDB,  Ch.  J. :  Several  cases  of  that  sort  arose  under  Howard 
and  6ibbs*8  bankruptcy.) 

It  is  clear,  that,  the  plaintiff  paid  the  money  upon  the  faith  of  the 
defendant's  representation  that  she  was  entitled  to  receive  it.  He 
did  not  intend  that  the  defendant  should  have  it  whether  she  was 
entitled  or  not.  It  is  true  the  plaintiff  had  the  means  of  knowledge : 
but  there  were  counter-representations. 

(Wilde,  Ch.  J. :  Of  fact,  or  of  law?) 

Of  fact. 

(Grksswell,  J. :  Is  that  so  ?) 

(1)  14  B.  E.  718  (5  Taunt.  143).  Dowl.  &  By.  731). 

(2)  60  R.  E.  666  (9  M.  &  W.  54).  (4)  61  E.  R.  443  (4  Man.  &  G.  11). 

(3)  30  E.  E.  498  (6  B.  &  0.  671 ;  9  (5)  28  E.  E.  264  (4  B.  &  0.  281). 
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HioGB  It  is  submitted  that  it  is.  The  case  of  laches  that  has  been 
Scott.  suggested,  does  not  apply.  The  plaintiff  paid  the  money  upon  the 
representations  of  Hodgkinson,  who  represented  himself  as,  and 
who  was  in  fact,  the  attorney  of  the  defendant.  In  that  view, 
Hodgkinson's  acts  and  representations  were  evidence  against  the 
defendant. 

(Wilde,  Gh.  J. :  The  difficulty  I  feel,  is,  whether  the  objection  is 
not  removed  by  Hodgkinson*s  affirmatively  stating  that  he  had  no 
authority  from  the  defendant  to  give  the  indemnity.) 

Suppose  he  had  no  instructions,  still  he  was  her  attorney. 

(Maule,  J. :  Prima  facie,  the  evidence  was  inadmissible ;  and  no 
ground  was  laid  for  admitting  it. 

Wilde,  Gh.  J. :  The  payment  was  not  made  under  any  mistake 
either  of  fact  or  of  law.     The  plaintiff  paid  the  money  after  notice ; 
[  •««  ]       and  the  facts  turned  out  to  be  as  *the  notice  stated.) 

The  payment  was  induced  by  a  misrepresentation. 

(Wilde,  Gh.  J. :  There  was  no  evidence  that  the  defendant  made 
any  representation  at  all.  She  demanded  the  rent  as  of  right, 
knowing  that  the  mortgagee  had  given  the  plaintiff  notice  of  her 
claim.) 

The  plaintiff  never  intended  to  make  a  gift  of  this  money  to  the 
defendant. 

(Maule,  J. :  He  meant  to  pay  it  under  an  indemnity  :  he  should 
have  taken  care  to  get  one  that  he  could  enforce.) 

Gbesswell,  J. : 

I  am  of  opinion  that  there  is  no  ground  for  impeaching  the  deci- 
sion of  the  Lord  Ghief  Justice  as  to  the  rejection  of  Hodgkinson's 
evidence.  Seeing  the  purpose  for  which  it  was  tendered,  viz.  to 
prove  a  contract,  to  make  which  there  was  no  evidence  of 
Hodgkinson's  authority,  it  was  properly  rejected. 

Then,  as  to  the  other  point,  the  plaintiff,  when  he  paid  the  money, 
knew  all  the  facts.  He  was  informed  of  them;  and  there  was 
nothing  to  show  he  had  not  received  correct  information.  When  a 
party  is  told  that  certain  deeds  have  been  executed,  he  knows  the 
fact,  although  he  does  not  see  the  deeds.     The  whole  case  on  the 
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part  of  the  plaintiff,  was,  that  he  knew  the  fact  of  the  mortgagee's  Higgs 
claim  ;  and  therefore  he  asked  for  an  indemnity,  though  he  did  not,  scott. 
unfortunately  for  him,  get  an  effectual  one.  He  paid  the  rent  as  a 
thing  he  was  bound  to  pay,  indicating  no  intention  to  reclaim  it. 
There  was  no  misrepresentation  of  the  facts,  no  fraud  on  the  part 
of  the  defendant  in  receiving  the  money,  and  consequently  no 
ground  upon  which  the  plaintiff  can  be  entitled  to  recover  it  back. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.     I  am  not  disposed  to  throw  any  doubt 
upon   the  case  of  Kelly  v.  Solari,  confirmed,  as  it  is,  by  Bell  v. 
Gardiner.    But  I  think  the  present  case  falls  within  the  ordinary 
rule,  *that  money  paid  with  full  knowledge  of  all  the  circumstances,        [  *70  ] 
cannot  be  recovered  back  in  an  action  for  money  had  and  received. 

Maulb,  J. : 

I  am  of  the  same  opinion.  That  the  payment  was  made  with  full 
knowledge  of  all  the  facts  on  both  sides,  was,  I  think,  strongly 
evidenced  by  the  receipt  that  was  given. 

Wilde,  Ch.  J. : 

The  general  result  of  the  evidence  in  this  case,  is,  that  the  defen- 
dant has  received  from  the  plaintiff  a  sum  of  money  which  she  was 
not  entitled  to  receive :  and,  in  such  a  case,  one  would  look  very 
anxiously  to  see  if  the  law  would  not  warrant  his  recovering  it 
back.  But  it  is  of  infinitely  more  importance  that  general  principles 
should  be  adhered  to.  I  must  confess  I  can  see  no  foundation  for 
the  plaintiff's  claim.  The  recovery  back  of  money  once  parted 
with,  is  always  attended  with  difficulty. 

With  respect  to  the  evidence,  what  passed  with  Hodgkinson,  was 
admitted  down  to  the  point  at  which  it  tended  to  prove  a  contract. 
It  was  then  objected  that  Hodgkinson  had  no  authority  from  his 
client  to  enter  into  a  contract  of  indemnity  for  her.  Upon  that,  the 
question  for  my  decision  was,  whether  or  not  there  was  evidence  of 
any  authority  in  him  to  contract  for  the  defendant.  I  think  there 
was  not. 

As  to  the  other  part  of  the  case,  it  was  an  extremely  simple  one. 
The  plaintiff  is  tenant  to  the  defendant.  A  third  person  gives 
notice  of  a  claim  adverse  to  the  defendant,  stating  the  grounds  of 
her  claim  minutely  and  correctly,  viz.  that  the  premises  have  been 
assigned  to  her  by  way  of  mortgage,  and  that  the  interest  is  in 

88— a 
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UiGGs  arrear.  The  landlady  insists  that  she  is  entitled  to  the  rent.  Of  what 
Scott.  is  the  plaintiff  ignorant  ?  It  does  not  *appear  that  any  misrepresen- 
r  *7i  ]  tation  of  fact  was  made  by  the  defendant.  The  plaintiff  yields  to 
the  defendant's  claim  of  right,  and  pays  her  the  money.  It  is, 
therefore,  the  simple  case  of  a  notice  of  adverse  claims,  to  one  of 
which  the  plaintiff  elects  to  give  the  preference.  The  case,  there- 
fore, clearly  falls  within  the  general  principle, — that  money  paid 
with  fall  knowledge  of  all  the  facts,  cannot  be  recovered  back. 

Rule  refused. 


1W9.  SANDERSON  v.  DOBSON(I). 

[  81  ]  (7  C.  B.  81—100.) 

Testator,  by  his  will, — reciting  that  he  had  contracted  with  A.  for  the  sale 
of  a  freehold  messuage  at  M.,  but  that  he  had  never  executed  any  convey- 
ance thereof  to  him, — devised  the  same  to  B.  and  C,  their  heirs  and  assigns, 
in  trust,  on  receipt  of  the  purchase-money,  to  enable  them  to  convey  to  A. 
He  then  gave  a  leasehold  estate  to  his  two  sisters,  "  their  heirs,  executors, 
administrators,  and  assigns,  for  and  during  the  term  of  their  natural  lives, 
or  the  lives  of  the  several  persons  for  whose  lives  the  same  was  held,  and 
the  life  of  the  longest  liver  of  them,  without  impeachment  of  waste."  And, 
after  the  death  of  one  of  the  sisters,  he  gave  the  whole  of  his  said  "  lease- 
hold estate  "  to  the  suiTivor,  her  heirs,  &c.,  absolutely. 

The  will  then  proceeded  as  follows :  '*  I  give  unto  my  said  sisters  my 
silver-hafted  knives  and  forks,  and  my  silver  table-spoons,  equally  to  be 
divided  between  them  ;  and  I  give  all  the  rest  of  my  household  furniture, 
books,  linen,  and  china  (except  as  hereinafter  mentioned),  goods,  chattels, 
estate,  and  effects,  of  what  nature  or  kind  soever,  and  wheresoever  the 
same  shall  be  at  the  time  of  my  decease,  unto  the  said  B.  and  C.  their 
executors,  administrators,  and  assigns,  in  trust,  as  soon  as  conveniently 
may  be,  to  sell  and  dispose  of  the  same,  and  to  apply  the  money  by  such 
sale  arising,  towards  payment  of  my  debts,  &c. :  I  give  and  bequeath  all 
my  ready  money,  and  the  money  arising  by  sale  of  my  said  premises  at  M., 
to  be  received  by  my  said  trustees,  securities  for  money,  and  all  other  sum  or 
sums  of  money  that  may  be  due  and  owing  to  me  at  the  time  of  my  decease, 
unto  my  said  sisters,'*  &c.    And  B.  and  C.  were  appointed  executors : 

Held,  that  the  trustees,  B.  and  C,  took  the  reversion  in  fee  in  other  lands 
of  which  the  testator,  at  the  time  of  making  his  will  (made  before  1838), 
was  seised  for  life,  with  contingent  remainders  which  failed,  with  the 
reversion  in  himself,  in  fee. 

The  following  case  was  sent  by  the  Master  of  the  Bolls  (Lord 
Lanodalb),  for  the  opinion  of  this  Court: 

Thomas  Stapylton,  late  of  Leyburn,  in   the   county  of  York, 
[  *82  ]       deceased,  duly  made,  signed,  and  published  his  ^last  will  and  testa- 
ment, in  writing,  bearing  date  the  4th  of  October,  1808,  and  which 

(1)  The  opinion  of  the  Court  of  Common  Pleas  has  prevailed:  see 
Exchequer  was  also  taken  (see  1  Ex.  Dobson  v.  Bownn$  (1868)  L.  £.  5  £q. 
141),  but  the  opinion  of  the  Court  of      404,  37  L.  J.  Ch.  309.— J.  G.  P. 
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was  attested  as  by  law  was  required  for  passing  real  estate  by  devise,    Sanderson 
and,  so  far  as  the  same  is  material  to  be  here  stated,  was  in  the      dobson. 
words  following : 

**  Whereas,  I  have  lately  contracted  with  Thomas  Wray,  of  Aggel- 
thorp,  yeoman,  for  the  sale  to  him  of  my  freehold  messuages, 
tenements,  or  dwelling-houses  situate  at  Middleham,  in  the  said 
North  Eiding,  with  the  appurtenances  thereunto  belonging,  at  or 
for  the  price  or  sum  of  240/.,  but  have  never  made  or  executed  any 
conveyance  thereof  to  the  said  Thomas  Wray  :  therefore,  I  give  and 
devise  all  the  said  messuages,  tenements,  and  dwelling-houses  at 
Middleham  aforesaid,  unto  and  to  the  use  of  John  Bobson  and 
Jonathan  Sleigh,  both  of  Leybum  aforesaid,  gentlemen,  their  heirs 
and  assigns,  in  trust  to  enable  them,  on  the  receipt  of  the  purchase- 
money,  or  so  much  thereof  as  I  have  not  already  received,  to  convey 
and  assure  the  same  to  the  said  Thomas  Wray,  his  heirs  or  assigns, 
or  as  he  or  they  shall  direct  or  appoint,  and  the  receipt  of  them  the 
said  John  Bobson  and  Jonathan  Sleigh  shall  be  a  sufficient  discharge 
to  the  said  Thomas  Wray,  his  heirs  and  assigns :  And  I  give  and 
devise  all  my  leasehold  estate  called  Skelton  Goat,  with  the  rights 
and  appurtenances  thereunto  belonging,  situate,  lying,  and  being 
near  Bellerby,  in  the  parish  of  Speninthorne,  in  the  said  North 
Biding,  now  in  the  tenure  and  occupation  of  Christopher  Tidyman, 
unto  ray  dear  sisters  Margery  Stapylton  and  Martha  Stapylton, 
spinsters,  their  heirs,  executors,  administrators,  and  assigns,  for  and 
during  the  term  of  their  natural  lives,  or  the  lives  of  the  several 
persons  for  whose  lives  the  same  are  held,  and  the  life  of  the 
longest  liver  of  them  (i)  (subject  to  the  yearly  rent  payable  thereout), 
without  impeachment  of  *  waste  :  and,  from  and  after  the  death  of  [  *®^  ] 
either  of  my  sisters  Margery  Stapylton  and  Martha  Stapylton  with- 
out lawful  issue,  then  I  devise  the  whole  of  my  said  leasehold  estate 
to  the  survivor  of  them,  her  heirs,  executors,  administrators,  and 
assigns,  absolutely,  for  ever :  I  give  unto  my  said  sisters  my  silver- 
hatted  knives  and  forks,  and  my  silver  table-spoons,  equally-  to  be 
divided  between  them  ;  and  I  give  all  the  rest  of  my  household 
furniture,  books,  linen,  and  china  (except  as  hereinafter  mentioned), 
goods,  chattels,  estate,  and  effects  of  what  nature  or  kind  soever, 
and  wheresoever  the  same  shall  be  at  the  time  of  my  decease,  unto 
the  said  John  Bobson  and  Jonathan  Sleigh,  their  executors, 
administrators,  and  assigns,  in  trust,  as  soon  as  conveniently  may 
be,  to  sell  and  dispose  of  the  same,  and  to  apply  the  money  by  such 

(1)  Qucere,  of  the  sisters,  or  of  cetteux  a  que  vies  ? 
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Sandebson  Bale  arising,  towards  payment  of  my  debts  and  the  legacy  herein- 
DoBsoN.  ^^^^  mentioned,  and  to  pay  the  overplus  (if  any)  to  my  said  sisters 
Margery  Stapylton  and  Martha  Stapylton  :  I  give  and  bequeath  all 
my  ready  money,  and  the  money  arising  by  sale  of  my  said 
premises  at  Middleham  to  be  received  by  my  said  trustees,  securities 
for  money,  and  all  other  sum  or  sums  of  money  that  may  be  due 
and  owing  to  me  at  the  time  of  my  decease,  unto  my  said  sisters 
and  my  brother  Ralph  Stapylton,  of  Leyburn  aforesaid.  Esquire, 
to  be  divided  equally  between  them,  share  and  share  alike,  thereout 
•  to  pay  my  funeral  expenses." 

And,  after  various  specific  bequests  of  furniture  and  chattels,  the 
said  will  proceeded  as  follows  : 

**I  constitute  my  worthy  and  much-esteemed  friends,  the  said 
John  Bobson  and  Jonathan  Sleigh,  executors  in  trust  of  this  my 
last  will  and  testament ;  and  I  hereby  require  of  them  to  pay  the 
sum  of  2s.  a-piece  to  every  person  in  Leyburn  whom  they  may  deem 
fit  and  proper  objects  of  charity,  which  money  I  desire  may  be  paid 
as  soon  after  my  decease  as  conveniently  may  be :  And  I  give  to 
[  *^^  ]  them,  the  said  John  Bobson  and  Jonathan  *  Sleigh,  the  sum  of 
10{.  10s.  each,  of  which  I  beg  their  acceptance  as  small  acknow- 
ledgments for  the  trouble  they  may  have  in  the  trusts  and 
executorship  of  this  my  will :  And  I  declare  that  they  shall  not  be 
answerable  or  accountable  the  one  for  the  other  of  them,  nor  for 
more  money  than  they  shall  actually  receive,  and  by  no  means  for 
involuntary  losses ;  and  that  they,  their  respective  heirs,  executors, 
administrators,  and  assigns,  shall  be  allowed  all  their  costs,  charges, 
damages,  and  expenses  to  be  occasioned  by  the  execution  of  the  trusts 
hereby  in  them  reposed :  And  I  do  revoke  all  my  former  wills." 

The  testator  was,  at  the  time  of  making  his  aforesaid  will,  and 
continued  down  to  and  at  the  time  of  his  death,  seised  of  a  moiety 
of  certain  freehold  messuages,  lands,  and  hereditaments,  situate  at 
Leyburn,  Bellerby,  and  Harnby,  in  the  county  of  York,  for  an  estate 
for  his  life,  with  contingent  remainders  which  failed,  with  the 
reversion  to  himself  in  fee  simple. 

The  testator  died  on  the  12th  of  October,  1808,  without  having 
revoked  or  altered  his  said  will. 

The  question  for  the  opinion  of  the  Court  was, — whether,  under 
the  above-stated  will  of  Thomas  Stapylton.  the  testator,  any,  and 
what,  estate  or  interest  in  the  hereditaments  at  Leyburn,  Bellerby, 
and  Ilarnby,  passed  to  John  Bobson  and  Jonathan  Sleigh,  the 
devisees  in  trust  therein  named. 


VOL.  Lxxviii.]         1849.     C.  P.     7  C.  B.  84—87.  599 

('opies  of  the  respective  wills  of  Thomas  Stapylton  the  father,    Sanderson 
and  the  said  Thomas  Stapylton  the  son,  accompanied  the  case,  to      dobson. 
which  the  Court  were  requested  to  refer,  if  they  should  think 
proper. 

John  Hodgson  (with   whom   was    S.   F.    WiUiams),  for    the 
plaintiff : 

The  question  in  this  case  is,  whether  real  estate  passed  by  the 
word  "estate"  in  the  following  clause  of  the  will  of  Thomas 
Stapylton,  *'  I  give  unto  my  said  sisters  my  silver-hafted  knives 
and  forks,  and  *my  silver  table-spoons,  to  be  equally  divided  [  '85  ] 
between  them  ;  and  I  give  all  the  rest  of  my  household  furniture, 
books,  linen,  and  china,  except  as  hereinafter  mentioned,  goods, 
chattels,  estate,  and  effects,  of  what  nature  or  kind  soever,  and 
wheresoever  the  same  may  be  at  the  time  of  my  death,  unto  the 
said  John  Bobson  and  Jonathan  Sleigh,  their  executors,  adminis- 
trators, and  assigns,  in  trust,  as  soon  as  conveniently  may  be,  to 
sell  and  dispose  of  the  same,  and  to  apply  the  money  by  such  sale 
arising  towards  the  payment  of  my  debts  and  the  legacy  hereinafter 
mentioned,  and  to  pay  the  surplus,  if  any,  to  my  said  sisters." 
This  case  was  sent  for  the  opinion  of  the  Court  of  Exchequer ;  and 
that  Court  came  to  the  conclusion  that  the  real  estate  did  not 
pas8(i).  But  there  is  one  very  material  case,  decided  in  the  Privy 
Council,  to  which  the  attention  of  that  Court  was  not  called  upon 
that  occasion.  The  opinion  of  the  Court  has  long  been,  that  the 
word  "  estate ''  piimd  facie  passes  real  estate, — with  this  qualification, 
that,  to  justify  that  construction,  it  must  appear  that  the  other 
words  of  the  will  suffice  to  convey  all  the  testator's  personal  estate. 
The  word  '^estate,"  it  will  in  such  case  be  assumed,  was  not  put  in 
without  purpose.  Formerly  the  rule,  noscitur  a  sociis,  prevailed  ; 
but  a  different  view  was  propounded  by  Lord  Hardwicke  in  Tillei/ 
V.  Simpson  (2).  *  *  It  is  not  necessary  to  show  that  the  testator  [  86  ] 
had  real  estate  in  his  contemplation  :  Goodright  d.  The  Earl  of 
Buckinghamshire  v.  The  Marquess  of  Downshire  (s) ;  *Mostyn  v.  [  *87  ] 
Champneys  (4).  The  defendant  must  satisfy  the  Court  that  there  is 
something  in  the  will  to  prove,  incontrovertibly,  that  the  testator 
meant  something  else;  as  in  Jesson  v.  Wright  (6).  In  Hogan  v. 
Jackson  (6),  the  testator,  after  commencing  his  will  with  the  words 

(1)  See  note  (1),  p.  596.  (5)  21  B.  R.  1  (2  Bligh,  1). 

(2)  1  R.  E.  577,  «.  (2  T.  R.  659  (ft)).  (6)  Cowp.  299 ;  S.  C.  in  Dom.  Proc. 

(3)  2  Bos.  &  P.  600.  3  Br.  P.  C.  2nd  (Toml.)  ed.  388. 

(4)  1  Bing.  N.  C.  341  ;  1  Scott.  293. 
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Sanderson  "  as  to  my  worldly  substance/*  devised  certain  lands  to  his  mother, 
DoBsoN.  M'f  ^or  life ;  and,  after  giving  certain  legacies,  to  be  raised  out  of 
those  lands,  concluded  as  follows  :  ''  I  give  and  bequeath  unto  my 
dearly  beloved  mother,  M.,  all  the  remainder  and  residue  of  all  the 
effects,  both  real  and  personal,  which  I  shall  die  possessed  of."  It 
was  contended  that  the  words  "  real  effects  '*  meant  real  chattels, 
and  that  the  words  "bequeath,"  **  effects,"  and  "possessed,"  were 
applicable  rather  to  personal  than  real  property :  but  the  Court 
held  that  the  clause  amounted  to  a  disposition  of  the  whole  of  the 
testator's  real  and  personal  estate.  Lord  Mansfield's  judgment  is 
a  very  valuable  one,  and  fully  sustains  the  present  argument.  That 
case  was  followed  by  Jongsnia  v.  Jon/jsma  (i),  where  Sir  Lloyd 
Kbnyon  decided  in  conformity  with  Lord  Hardwicke's  opinion  in 
Tilley  v.  Simpson, 

(V.  Williams,  J. :  The  will  in  Hogan  v.  Jackson  commenced  with 
the  words  "  as  to  all  my  worldly  substance.") 

It  did  so ;  and  those  words,  it  must  be  conceded,  were  very  much 
dwelt  upon.  But  it  has  since  been  determined  that  introductory 
words  are  of  no  importance.  In  Doe  d.  Evans  v.  Evans  (2),  a  lessee 
by  demise  to  him  and  his  heirs  for  lives,  devised  as  follows  (after 
legacies  of  money  and  furniture) :  "  I  give,  bequeath,  and  devise  to 
[  ♦88  ]  my  wife  A.  all  my  money,  securities  for  money,  goods,  *chattels, 
and  estate  and  effects,  of  what  nature  or  kind  soever,  and  whereso- 
ever the  same  may  be  at  the  time  of  my  death  ;  "  and  I  appoint  my 
said  wife  executrix.  The  heir-at-law  was  not  mentioned  in  any 
part  of  the  will.  It  was  held,  that,  by  the  word  "  estate,"  the 
residue  of  the  term  passed  to  the  widow ;  although  it  was  contended, 
that,  by  a  covenant  in  the  lease,  such  a  disposal  of  the  term  would 
cause  a  forfeiture, — on  which  point  the  Court  expressed  no  opinion. 
In  giving  the  judgment  of  the  Court,  Lord  Denman  said :  "  We 
think,  adverting  to  the  doctrine  of  Lord  Hardwickb,  in  Tilley  v. 
Simpson^  that  of  Lord  (then  Sir  Lloyd)  Kbnyon  in  Jongsma  v. 
Jongsnia,  and  the  later  cases  in  which  the  same  principle  has  been 
acted  upon  as  in  those  decisions,  that  the  realty  does  pass  by  the 
word  '  estate  '  in  this  will ;  the  term  used  being  capable  of  passing 
it,  and  the  accompanying  words  being  satisfied  by  reference  to  the 
personal  property."  The  Court  of  Exchequer,  in  giving  the  reasons 
for  the  conclusion  they  came  to,  say  :  **  There  is  no  doubt  but  that 

(1)  1  Cox,  C.  C.  362.  (2)  48  B.  E.  657  (9  Ad.  &  El.  719 ; 

1  P.  &  D.  472). 
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the  Tvord  *  estate/  when  used  in  a  will,  is  sufficient  to  pass  real  as  sakdkrson 
well  as  personal  property.  A  devise  of  *  my  estate  '  or  '  estates,'  or  dobson. 
'all  my  estate'  or  *  estates,'  prima  facie  carries  all  the  devisor's 
property,  real  as  well  as  personal :  but  this  prinut  facie  meaning 
may  be  cut  down  or  explained  by  the  context ;  and  one  ground 
which  was  relied  upon  for  contending  that  the  word  is  not  meant 
to  include  real  property,  was,  that  it  is  associated  with  other  words 
indicating  personal  property  only.  This  distinction  in  such  cases 
has  been  made,  that,  where  the  other  words  are  sufficient  of  them- 
selves to  include  all  the  personal  estate,  then  the  word  '  estate ' 
shall  be  deemed  to  refer  to  real  estate,  as  it  would  otherwise  have 
no  operation.  But,  if  the  other  words  would  not  include  all  the 
personal  estate,  but  only  a  part  of  it,  then  the  word  '  estate '  has 
been  taken  to  refer  to  personalty  only,  and  to  have  *been  used  for  [  •89  ] 
the  purpose  of  completing  the,  otherwise  imperfect,  enumeration  of 
a  testator's  personal  property.  This  was  the  principle  propounded 
by  Lord  Hardwickb,  in  2'illey  v.  Simpson.  Whether  the  doctrine 
thus  laid  down,  is  altogether  satisfactory,  we  need  not  now  deter- 
mine ;  for,  if  in  the  present  case  the  word  '  estate  '  does  extend  to 
real  property,  and  so  include  the  reversion  in  question,  it  must  be 
because  it  is  nomen  generalissimum,  comprehending  everything  real 
and  personal  over  which  the  testator  had  a  disposing  power.  It  is 
difficult  to  imagine  a  case  in  which  the  word  '  estate,'  by  reason  of 
its  comprehensive  character,  would  pass  real  property,  but  would 
not  include  all  the  personalty.  Now,  it  is  plain,  that,  in  this  case, 
the  testator  did  not  consider  that  he  had  used  the  word  '  estate '  in 
any  sense  which  would  include  all  his  personalty  :  for,  in  the  clause 
which  follows  next  after  the  one  in  question,  he  disposes  of  an 
important  part  of  his  personal  property,  namely,  his  ready  money, 
the  money  coming  to  him  from  the  sale  of  the  Middleham  estate, 
and  all  moneys  due  to  him  at  his  death ;  treating  all  these  as 
something  which  he  had  not  given  by  the  previous  clause.  If, 
therefore,  the  word  '  estate,'  as  here  used,  does  not  include  all  the 
personal  estate,  it  is  necessary  to  give  it  some  more  limited  sense 
than  that  which  would  be  its  ordinary  import ;  and  this  can  only 
be  done  by  applying  the  doctrine  of  noscitiir  a  sociis,  and  holding 
that  the  word  has  reference  exclusively  to  matters  of  the  same 
nature  as  those  with  which  it  is  associated,  and  so  is  merely  in  the 
nature  of  a  tautologous  repetition  of  the  words  *  chattels '  and 
'  effects.'  On  this  ground,  we  shall  certify  to  the  Master  of  the 
Bolls,   that    the  trustees  took   no   interest   in   the   reversion   in 
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sandeeson  question."  The  Master  of  the  Bolls  has  sent  this  case  here,  in 
DoBsoN.  consequence  of  this  mistake  into  which  the  Court  of  Exchequer  had 
[  •90  ]  fallen  as  to  the  *eflfect  of  Lord  Hardwicke's  doctrine.  The  Court 
of  Exchequer  further  say  :  *'  It  may  be  right  to  add,  that  there  are 
two  clauses  in  the  will  which  appear  to  us  strongly  to  confirm  our 
view  of  the  case.  In  the  first  place,  the  gift  is  to  Bobson  and 
Sleigh,  their  executors  and  administrators,  and  not  to  their  heirs  ; 
and,  though,  no  doubt,  a  gift  of  real  estate  to  trustees  and  their 
executors,  would  be  sufficient  to  carry  the  fee,  yet  the  omission  of 
the  word  *  heirs '  is  certainly  indicative  of  an  intention  to  confine 
the  operation  of  the  clause  to  personal  property :  more  especially 
as,  in  the  prior  parts  of  the  will,  where  he  is  devising  his  real  estate 
at  Middleliam,  the  testator  uses  the  appropriate  language,  and 
devises  to  the  same  trustees,  *  their  heirs  and  assigns.*  The  other 
observation  which  occurs  to  us, — as  showing  that  the  real  estate 
was  not  contemplated, — is,  the  expression  *  wheresoever  the  same 
shall  be  at  the  time  of  my  death.*  It  is  difficult  to  affix  any 
rational  meaning  to  these  words,  except  on  the  assumption  that  the 
subject-matter  of  the  gift  was  something  the  locality  of  which  was 
or  might  be  variable ;  and  this  can  only  be  done  by  holding  that 
the  gift  was  confined  to  personal  chattels,  properly  so  called.*'  The 
circumstance  of  the  testator  having  used  the  words  "executors 
and  administrators/*  instead  of  "  heirs,*'  is  hardly  of  sufficient 
gravity  to  need  an  argument;  it  clearly  shows  no  intention  to 
exclude  the  realty.  And  the  other  words  relied  on  by  the  Court  of 
Exchequer,  would  be  applicable,  if  the  expression  used  were  "  real 
estates.** 

This  very  point  was  decided,  as  was  before  observed,  in  the  case 

of  The  MayoVy  dcc.^  of  Hamilton  y.  Ilothdon  (i),  in  the  Privy  Council. 

[  93  ]        *     *     Saumarez  v.  Saumarez  (2)  shows  that  the  natural  eflfect  must 

be  given  to  general  words,  unless  there  be  a  clear  and  manifest 

intent  to  the  contrary  on  the  face  of  the  will. 

From  the  time  of  Lord  Hardwicke,  therefore,  to  the  present  time, 
we  have  a  uniform  series  of  decisions,  that  "  estate  **  will,  of  itself, 
suffice  to  carry  realty,  unless  there  be,  upon  the  face  of  the  will,  a 
clear  indication  of  intention  to  the  contrary.  Here,  it  is  true,  the 
word  **  estate  **  is  accompanied  by  words  of  personalty.  These, 
however,  are  of  themselves  sufficiently  satisfied  by  applying  them 
to  the  rest  of  the  testator's  property. 

(1)  11  Jur.  193.  (2)  48  E.   E.    116  (4  My.   &    Or. 

331). 
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Malins  (with  whom  was  Fleming),  contra  :  Sakderson 

The  decision  of  the  Court  of  Exchequer  (i)  is  based  upon  this  Dobson. 
sound  and  intelh'gible  principle,  that,  in  ascertaining  the  intention 
of  the  testator  in  the  use  of  the  ambiguous  expression  **  estate," 
regard  must  be  had  to  the  whole  of  ♦the  context.  It  is  material  C  *^*  ] 
also,  with  this  view,  to  look  at  the  situation  of  the  testator.  He 
had,  at  the  time  of  making  his  will,  real  estate  in  possession,  which 
he  had  contracted  to  sell ;  and  he  had  the  interest  in  question, 
which  was  a  remote  reversion  in  fee.  It  is  imputing  to  him,  there- 
fore, a  somewhat  strange  intention,  to  say  that  he  meant,  by  the 
words  in  question,  to  pass  a  remote  reversion,  rather  than  an  estate 
in  possession.  It  is  evident  that  he  knew  how  to  deal  with  real 
estate. 

(V.  Williams,  J. :  He  gives  an  estate  for  life  to  heirs,  executors, 
&c.,  and  estates  per  auter  vie,  without  impeachment  of  waste, — 
showing  that  he  had  no  knowledge  of  law.) 

When  dealing  with  realty,  he  always  uses  the  word  "  heirs."  It  is 
to  be  presumed,  therefore,  that,  if  he  had  intended  to  dispose  of 
this  property,  he  would  have  used  appropriate  terms. 

In  all  the  cases  cited  on  the  part  of  the  plaintiff,  where  the  word 
"  estate,"  though  associated  with  words  more  appropriately  descrip- 
tive of  personalty,  has  yet  been  held  to  carry  the  realty,  it  has 
occurred  in  a  residuary  or  a  universal  devise ;  where,  therefore,  it 
was  necessary  to  give  the  word  the  widest  construction  of  which  it 
was  susceptible,  in  order  to  carry  the  testator's  intention  into 
effect. 

The  clause  now  in  question  begins  with  forks  and  spoons :  and 
then  it  goes  on,  "  And  I  give  all  the  rest  of  my  household  furniture, 
books,  linen,  and  china,  (except  as  hereinafter  mentioned),  goods, 
chattels,  estate,  and  effects,  of  what  nature  or  kind  soever,  and 
wheresoever  the  same  shall  be  at  the  time  of  my  decease,  unto  the 
said  John  Bobson  and  Jonathan  Sleigh,  their  executors,  adminis- 
trators, and  assigns,  in  trust,  as  soon  as  conveniently  may  be,  to 
sell  and  dispose  of  the  same,  and  to  apply  the  money  by  such  sale 
arising,  towards  payment  of  my  debts,  and  the  legacy  hereinafter 
mentioned,  and  to  pay  the  surplus  (if  any)  to  my  said  *si8ters  [  •»»  ] 
Margery  Stapylton  and  Martha  Stapylton."  The  testator  is  here 
evidently  dealing  with  his  household  chattels  only,  and  clearly  did 
not  contemplate  or  intend  to  deal  with  anything  else. 

(1)  1  Ex.  HI. 
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Sanderson        (Maule,  J. :  It  is  plain  that  that  clause  did  not,  in  his  apprehen- 
D0B80N.      sion,  include  his  ready  money  and  securities  for  money,  for,  these  he 
disposes  of  by  the  next  clause.) 

In  truth,  all  the  expressions  after  the  words  **  household  furniture, 
books,  linen,  and  china,"  are  redundant  and  idle.  The  use  of  the 
words  "  executors,  administrators,"  &c.,  are  no  further  important 
than  this, — that,  where  you  find  expressions  that  are  prima  facie 
applicable  to  personalty  only,  you  require  something  more  to  show 
that  realty  was  intended  to  be  included.  The  words  "  whatsoever  and 
wheresoever"  fairly  justify  the  comment  made  upon  them  by  the 
Court  of  Exchequer,  and  also  tend  strongly  to  the  same  conclusion. 
Jongsma  v.  Jongsma  and  Doe  d.  Evans  v.  Evann  were  both  cases 
of  universal  devise.  In  WooUam  v.  Kenworthy  (i),  the  word  "  estate" 
in  a  residuary  clause  was  restricted  to  personal  property,  by  the 
controlling  effect  of  the  context,  although  the  will  contained  a 
specific  devise  of  lands.  So,  in  Behh  v.  Penoyre{2),  real  estate 
was  held  not  to  be  included  in  a  devise  of  the  rest  and  residue, 
on  the  ground  of  the  restraining  effect  of  the  immediate  context, 
although  there  was  a  previous  devise  of  land  in  the  same  will.   ♦   * 

i  ''^^  ]  In  Tiviewellv.  Perkins  (3),  the  testator  devised  in  these  words,  **  All 
those  my  freehold  lands,  with  the  messuages,  &c.,  now  in  the  occupa- 
tion of  L.,  and  all  other  the  rest  and  residue  and  remainder  of  my 
estate,  consisting  in  ready  money,  plate,  jewels,  leases,  judgments, 
mortgages,  or  in  any  other  thing  whatsoever  or  wheresoever,  I  give 
unto  A.  H.  and  her  assigns  for  ever."  In  the  preamble  of  the  will 
occurred  the  clause,  "as  touching  the  personal  estate  with  which  it 
hath  pleased  God  to  bless  me,  I  dispose  thereof  as  follows."  The 
question  was,  whether  land,  not  described  in  the  will,  passed  under 
the  residuary  clause.  Fortbscue,  J.,  held  that  it  did  not, — ^relying 
on  the  analogy  of  the  case  to  Wilkinson  v.  Menyland  (4).    *    *   Doe 

[  97  ]  d.  Bunny  v.  Rout  (s)  is  also  a  strong  authority  :  the  words  of  the 
will  were, — "  I  devise  my  just  debts  of  every  sort,  with  my  funeral 
expenses,  to  be  paid  and  properly  discharged  by  my  executrix  here- 
inafter named  ;  and,  subject  thereto,  I  give  and  bequeath  unto  my 
sister  A.  R.  all  my  stock  in  trade,  household  goods,  wearing  appeal, 
ready  money,   securities  for  money,  and  every  other  thing,  my 

(1)  9  Ves.  137.  Wilhmon   v.    Merdam,    1    Roll.  Abr. 

(2)  11  East,  160.  415  (translated,  5  Vin.  Abr.  73,  pi.  11). 

(3)  2  Atk.  102.  (o)  17  R.  R.  448  (7  Taunt.  7i> ;   2 
(l;  Cro.   Car.    447,  449;     Sir    W.      Marsh.  397). 

Jones,  380.     Et  vide  S.  C,  per  nom. 
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property,  of  what  nature  or  kind  soever ; ''  and  the  testator  appointed  Sandeosox 
A.  B.  executrix.  This  Court  held  that  an  intention  to  pass  land  dobson. 
could  not  be  clearly  collected  from  these  words.  So,  in  Roe  d. 
Helling  v.  Yetid{i),  where  the  testator,  after  giving  certain  legacies, 
and  appointing  certain  persons  executors,  added,  ''and  to  whom  I 
give  all  the  remainder  of  my  property,  whatsoever  and  wheresoever, 
to  be  equally  divided  amongst  them,  share  and  share  alike,  after 
their  paying  and  discharging  the  before-mentioned  annuities, 
legacies,  debts,  and  demands,  or  any  I  may  hereafter  make  by 
codicil  to  this  my  will,  all  my  goods,  stock,  bills,  bonds,  book-debts, 
and  securities  in  the  Witham  Drainage,  in  Lincolnshire,  and  funded 
property,"  The  Court  held  that  real  estate  did  not  pass;  con- 
sidering that  the  enumeration  at  the  end  of  the  clause  was  explana- 
tory of  the  words  "  remainder  of  my  property."  In  Doe  d.  Hurrell 
V.  Hurrell  (2),  a  testator  having  both  real  and  personal  estate,  after 
giving  several  pecuniary  legacies,  bequeathed  all  the  rest  and  residue 
of  his  estate  and  effects,  whatsoever  and  wheresoever,  to  trustees, 
their  executors,  administrators,  and  assigns,  upon  trust,  that  they 
should,  out  of  such  residue  of  the  moneys  and  effects  that  he  should 
die  possessed  of,  carry  on,  manage,  and  cultivate  the  farm  then  in 
his  possession,  for  the  remainder  of  his  term  therein,  *for  the  joint  [  *93  ] 
advantage  of  certain  of  his  sons  and  daughters  therein  named ;  and, 
at  the  expiration  of  the  said  term,  upon  further  trust  to  sell  and  dis- 
pose of  such  residue  of  his  estate  and  effects,  or  such  effects  as 
should  then  be  upon  his  said  farm,  and  to  divide  the  money  arising 
therefrom  among  his  said  sons  and  daughters :  it  was  held  that  the 
testator's  real  estate  did  not  pass.  *  ♦  And  in  Doe  d.  Spearing  v. 
Bnckland  (3),  the  testator  prefaced  his  will  with  these  *  words,  **  As  [  *^  ] 
to  my  estate  and  effects,  both  real  and  personal,  I  dispose  thereof  in 
manner  following : "  then,  after  giving  some  pecuniary  legacies,  and 
an  annuity,  which  he  charged  on  a  freehold  messuage  in  W.,  he 
concluded  as  follows  :  **  All  the  rest,  residue,  and  remainder  of  my 
estate  and  effects  of  any  and  what  nature  or  kind  soever  and  where- 
soever, I  give  and  bequeath  the  same  unto  C.  B.  and  J.  B.,  their 
executors  or  administrators,  in  trust  that  they  shall  from  time 
to  time  add  the  interest  thereof  to  the  principal,  so  as  to  accumulate 
the  same,  as  it  is  my  will  that  the  said  residue  shall  not  be  paid  or 
payable,  but  at  the  time,  and  in  the  manner,  and  to  the  several 
persons,  as  the  said  principal  sum  of  4,000{.  (which  was  a  legacy 

(1)  2  Bos.  &  P.  N.  E.  214.  (3)  6  T.  R.  610. 

(2)  24  B.  B.  265  (5  B.  &  Aid.  18). 


1849.     C.  P.     7  C.  B.  99—100.  [r.r. 

before  given)  is  before  directed  to  be  paid :  "  it  was  held,  notwith- 
standing the  introductory  words,  that  the  real  estate  of  the  testator 
did  not  pass  under  this  clause.  And  Lord  Kenton  observed  that  the 
limitation  to  executors  and  administrators,  and  particularly  the 
direction  to  add  the  interest  thereof  to  the  principal,  were  wholly 
inapplicable  to  a  real  estate.  In  Doe  d.  Hato  v.  Earle8(i),  the 
testator  devised  as  follows :  "  I  dispose  of  all  my  effects  as  follows. 
All  my  household  goods,  live  stock,  furniture,  plate,  wearing 
apparel,  and  other  effects  at  this  time  in  my  possession,  or  that 
may  hereafter  become  my  property,  unto  my  wife  J.  H.  I  bequeath 
to  J.  P.  200Z.,  to  be  paid  to  her  at  the  death  of  my  wife.  But,  if  my 
wife,  after  my  decease,  see  fit  to  marry,  her  second  husband  shall 
have  no  claim  whatsoever,  that  is,  to  sell  or  dispose  of  any  part  of 
the  property  now  or  hereafter  may  be  in  my  possession ;  but  the 
above  sum  of  2002.  shall  be  paid  to  J.  P.  at  the  time  of  my  wife's 
marriage :  It  was  held,  by  Pollock,  C.  B.,  and  Parke,  B.,  (Platt,  B., 
dissentiente),  that  a  remainder  in  fee  in  real  estate,  did  not  pass  by 
[  •100  ]  this  ♦devise.  The  case  of  Saumarez  v.  Saumarez  is  in  perfect 
conformity  with  this  rule. 

With  respect  to  the  case  cited  from  the  Jurist,  of  The  Mayor 
oj  Hamilton  v.  Hodsdon^  there  is  clearly  nothing  in  it  that  would  or 
ought  to  have  induced  the  Court  of  Exchequer  to  come  to  any  other 
conclusion  than  that  which  they  did  come  to.  The  words  of  the 
residuary  clause  in  that  will  were  large  enough  to  comprehend 
property  of  every  description. 

Hodgson  was  heard  in  reply. 

The  following  Certificate  was  afterwards  sent  to  the  Master  of 
the  Bolls  (2) : 

**  This  case  has  been  argued  before  us  by  counsel.  We  have 
considered  it,  and  are  of  opinion,  that,  under  the  above-stated 
will  of  Thomas  Stapylton,  the  reversion  in  fee-simple  in  the 
hereditaments  at  Leyburn,  Bellerby,  and  Harnby,  passed  to  John 
Bobson  and  Jonathan  Sleigh,  the  devisees  in  trust  therein  named  (3). 

"  Tho.  Wilde. 

"  W.  H.  Maule. 

"  C.  Crbsswbll. 

"  E.  V.  Williams." 

(1)  71  R.  R.  723  (15  M.  &  W.  450).  in  the  reporter's  note;    Jackson  ex 

(2)  For  American  cases,  see  Jackson  d.  Pearson  v.  Hotisel,  17  Johnson, 
ex  d.  Dicker  v.  Merrill,  6  Johnson's  181;  Morrison  y,  SempU,  6  Binnej,  94. 
Reports,  185,  and  cases  cited  (3rd  ed.)  (3)  Loi-d  Lanodale,M.R.,  not  being 
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J)OE  D.  BENNET  v.  EOE.  i849. 

(7  0.  B.  127—131.)  Jan^. 

The  Court  granted  a  rule  for  judgment  against  the  casual  ejector,  where  [  1^7  ] 
the  premises  were  held  under  lease  by  several  persons  trading  under  the 
firm  of  W.,  F.  &  Co.,  upon  an  aflBdavit  of  service  of  the  declaration  and 
notice  upon  the  nianager  of  the  works,  upon  the  premises,  and  of  personal 
service  on  one  of  the  firm,  the  affidavit  stating  them  to  be  joint- tenants  of 
the  premises. 

Hewson,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi 
for  judgment  against  the  casual  ejector,  upon  an  afiGidavit  stating 
that  the  deponent,  on  the  5th  *of  January,  1849,  served  Michael  [  •128  ] 
Williams,  one  of  the  clerks  in  the  office  of  Messrs.  Williams, 
Foster  &  Co.,  tenants  in  possession  of  the  premises  mentioned 
in  the  declaration  annexed,  with  a  true  copy  of  the  said  declaration 
and  notice ;  that  the  said  office  is  at  the  copper-works  of  the  said 
Messrs.  Williams,  Foster  &  Co.,  part  of  which  said  works  were 
on  the  premises  mentioned  in  the  declaration ;  that  the  deponent 
had  been  informed,  and  believed,  that  the  said  Company  called 
Williams,  Foster  &  Co.,  consisted  of  the  several  persons  named 
in  the  notice  thereunto  annexed,  viz.  John  Williams,  Michael 
Williams,  William  Williams,  John  Michael  Williams,  CoUan  Harvey, 
Richard  Harvey,  Joseph  Talwyn  Foster,  Sampson  Foster,  and  John 
Sampson,  and  that  they  were  joint-tenants  of  the  premises  men- 
tioned in  the  declaration,  a  lease  of  the  premises  sought  to  be 
recovered  in  this  action  having  been  granted  to  the  said  John 
Williams,  Michael  Williams,  William  Williams,  John  Michael 
Williams,  Collan  Harvey,  Richard  Harvey,  Joseph  Talwyn  Foster, 
Sampson  Foster,  and  John  Sampson,  jointly,  on  the  8th  of  Sep- 
tember, 1888 ;  that  the  deponent  had  occasion  to  go  to  the  said 
works  of  the  said  Company  on  the  6th  of  January,  1849,  when  he  saw 
James  Pooley,  the  agent  and  manager  of  the  said  works,  who 
produced  to  the  deponent  the  said  declaration  and  notice,  and. 
informed  him  that  he  the  said  James  Pooley  was  about  inclosing 
them  to  Joseph  Talwyn  Foster,  one  of  the  partners  in  the  said  firm 
of  Williams,  Foster  &  Co.,  and  acquaint  him  of  the  service  thereof; 
that  the  said  James  Pooley  also  informed  the  deponent,  that  the 
only  partner  in  the  said  Company  with  whom  he  held  communica- 
tion relative  to  the  business  of  the  said  Company's  copper-works, 

satisfied    with    this    certificate,    the  sent  for  the  opinion  of  the  Court  of 

grounds  upon  which  the  conclusion  Queen's  Bench;  [but  there  does  not 

had  been  come  to  by  this  Court,  not  appear  to  be  any  report  of  the  opinion 

appearing,  directed  a  third  case  to  be  of  that  Court.— J.  G.  P.]. 
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Don  d.       was,  the  said  Joseph  Talwyn  Foster ;  and  that  the  deponent,  on  the 
Bknnet      g^j^  ^j  January,  1849,  personally  *served  the  said  Joseph  Talwyn 
RoK.         Foster  with  a  true  copy  of  the  said  declaration  and  notice. 

[  ^129  ] 

CJiannellf  Serjt.,  on  behalf  of  three  of  the  parties,  Michael 
Williams,  Bichard  Harvey,  and  Sampson  Foster,  showed  cause, 
upon  affidavits  that  neither  of  them  had  been  served  with  any 
declaration,  or  had  any  notice  or  knowledge  of  any  ejectment 
having  been  brought  against  the  firm,  until  served  with  the  rule 
nisi;  and  also  an  affidavit  of  one  of  the  attorneys  of  Williams, 
Foster  &  Co.,  stating,  that  he  was  served  with  the  rule  nisi  on  the 
27th  instant ;  that  the  members  of  the  firm  of  Williams,  Foster  & 
Co.,  are  resident  at  various  places;  that  he  had  written  to  the 
various  members,  and  had  received  from  Michael  Williams, 
Sampson  Foster,  and  Richard  Harvey,  respectively,  affidavits  in 
opposition  to  the  rule,  but  had  received  no  affidavits  from  the  other 
members  of  the  firm  ;  that  he  was  unable  to  obtain  a  copy  of  the 
affidavit  upon  which  the  rule  was  obtained,  until  the  30th  instant, 
and  that,  until  he  obtained  an  office  copy  of  such  affidavit,  he  was 
ignorant  that  it  was  alleged  therein  that  the  several  persons  therein 
named  were  joint-tenants  of  the  premises  for  the  recovery  whereof 
this  action  was  brought;  that  he  had  been  informed,  and  believed, 
that  two  of  the  persons  named  in  the  said  affidavit,  viz.  Collan 
Harvey  and  John  Sampson  have  been  long  deceased  ;  that  Michael 
Henry  Williams,  who  was  a  partner  in  the  said  firm  of  Williams, 
Foster  &  Co.,  was  not  named  in  the  affidavit  upon  which  this  rule 
was  obtained,  or  in  the  notice  to  appear  subjoined  to  the  declara- 
tion in  this  action ;  that  Joseph  Talwyn  Foster  is  not  the  managing 
or  sole  acting  partner  in  the  said  firm  ;  and  that,  although  by  reason 
of  his  the  said  Joseph  Talwyn  Foster's  being  resident  in  London, 
he  generally  acted  in  the  London  business  of  the  said  firm,  there 
[  *130  ]  *were  other  partners  resident  in  Cornwall  who  took  at  least  as  active 
a  part  in  the  general  management  of  the  business  and  concerns  of 
the  firm.  The  learned  Serjeant  submitted  that  this  was  an 
attempt  to  fix  all  the  parties  by  service  upon  one  of  them,  without 
any  evidence  whatever  to  warrant  the  assumption  that  they  were 
joint-tenants. 

Hewson,  in  support  of  his  rule  : 

We  rely  upon  the  service  of  the  declaration  and  notice  upon 
Joseph  Talwyn  Foster,  one  of  the  joint-tenants,  and  the  most  active 
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and  prominent  member  of  the  firm.     The  case  is  not  affected  by        Dob  d. 
the  death  of  two  of  the  partners,  and  the  introduction  of  another.'        ^jnnet 

In  Doe  d. v.  Roe  (i),  where  the  proprietors  of  a  Company,  not         ^^^• 

incorporated,  were  tenants,  and  a  third  person  was  in  actual  occupa- 
tion of  a  piece  of  land  for  which  the  ejectment  was  brought,  service 
of  the  declaration  on  several  of  the  proprietors,  and  on  the  clerk 
and  treasurer  of  the  Company,  and  on  the  occupier,  was  held 
sufficient  service,  it  being  sworn  that  the  proprietors  of  the 
Company  were  believed  to  be  joint-tenants  of  the  land  in  question. 

(Maule,  J. :  The  service  was  upon  the  manager  of  the  works, 
upon  tlie  premises,  and, there  was  also  personal  service  on  a  member 
of  the  firm. 

"Wilde,  Ch.  J. :  The  affidavits  in  opposition  to  the  rule  do  not 
deny  that  the  parties  are  tenants  in  possession,  as  alleged. 

Channelly  Serjt. :  The  rule  being  served  so  very  recently,  there 
has  in  reality  been  no  time  to  answer  the  affidavit.) 

WiLDB,  Ch.  J. : 

I  incline  to  think  the  affidavit  in  this  case  is  sufficient  to  entitle 

the  plaintiff  to  judgment.     The  case  of  Doe  d. v.  Roe  (i)  seems 

to  be  an  authorit}'. 

The  rest  of  the  Court  concurring. 

Rule  absolute. 


DOE  D.  DIXON  V.  E0E(2).  i849. 

(7  C.  B.  134—135.)  Jan^. 

In  ejectment  brought  upon  a  right  of  re-entry,  under  the  4  Geo.  II.         [  13^  J 
c.  28,  8.  2,  it  must  appear  that  the  landlord  had  a  power  to  re-enter,  in 
respect  of  the  non-payment  of  half  a  year's  rent,  at  the  time  of  affixing  the 
declaration  and  notice  upon  the  premises. 

This  was  an  action  of  ejectment  brought  to  recover  the  posses- 
sion of  a  messuage,  &c.,  in  the  parish  of  St.  Mary  Abbotts,  Ken- 
sington, which  had  been  held  by  one  Samuel  Marks  under  and  by 
virtue  of  a  lease,  bearing  date  the  13th  of  September,  1847,  at  the 
yearly  rent  of  200Z.,  payable  quarterly,  on  the  usual  quarter-days. 
The  lease  contained  a  clause  of  re-entry  for  non-payment  of  the 
rent  within  twenty-one  days  next  after  any  of  the  days  whereon 
the  same  ought  to  be  paid,  or  for  other  breach  of  covenant. 

(1)  I  ])owl.  &  L.  873.  9  C.  P.  48,  63,  66,  43  L.  J.  C.  P.  13, 

(2)  PhiUips  V.  Bridge  (1873)  L.  E.      29  L.  T.  692. 
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Dob  d.  Hawkins  moved,  under  the  4  Geo.  II.  c.  28,  8.  2  (i),  for  *judg- 

«.  ment  against  the  casual  ejector,  upon  an  affidavit  showing  that  the 

premises  were  deserted,  that  there  was  due,  in  respect  of  half  a 
year's  rent,  at  Christmas  Day  last,  the  sum  of  lOOZ.,  that  there  was 
no  sufficient  distress  upon  the  premises,  that  the  landlord  had  a 
right  of  re-entry  under  the  lease,  and  that  the  declaration  and 
notice  had  been  served  on  the  10th  instant,  in  the  manner  prescribed 
by  the  statute. 

(Cresswbll,  J. :  The  landlord  can  have  no  right  of  re-entry  for 
non-payment  of  the  half-year's  rent,  the  twenty-one  days  not  having 
elapsed  at  the  time  of  affixing  the  declaration  and  notice.  The  statute 
says  that  there  shall  be  half  a  year's  rent  in  arrear,  and  that  the 
landlord  shall  have  a  right  to  re-enter  for  the  non-payment  thereof.) 

He  has  a  right  of  re-entry  by  the  terms  of  the  lease,  and  half  a 
year's  rent  is  in  arrear;  and  that  satisfies  the  words  of  the  Act. 

WiLDB,  Ch.  J. : 

The  case  is  not  brought  within  the  words  of  the  statute.  The 
right  of  re-entry  must  be  for  non-payment  of  the  half-year's  rent. 

The  rest  of  the  Court  concurring. 

Rule  refused. 

(1)  See  now  8.  110  of  the  Common  service  or  affixing  such  declaration  in 

Law  Procedure  Act,    1852  (15  &  16  ejectment  shall  stand  in  the  place  and 

Vict  c.  76).     4   Geo.  11.  c.  28,  s.  2,  stead  of  a  demand  and  re-entry ;  and, 

enacted  as  follows,  ''  that,  in  aU  cases  in  case  of  judgment  against  the  casual 

between  landlord  and  tenant,  as  often  ejector,  or  nonsuit  for  not  confessing 

as  it  shall  happen  that  one  half-year's  lease,  entry,  and  ouster,  it  shall  be 

rent  shall  be  in  arrear,  and  the  land-  made  appear  to  the  Court  where  the 

lord  or  lessor  to  whom  the  same  is  due,  said  suit  is  depending,  by  affidavit,  or 

hath  right  by  law  to  re-enter  for  the  be  proved  upon  the  trial,  in  case  the 

non-payment  thereof,  such  landlord  or  defendant  appears,  that  half  a  year's 

lessor  shall  and  may,    without    any  rent  was  due  before  the  said  declara- 

formal  demand  or  re-entry,  serve  a  tion  was  served,  and  that  no  sufficient 

declaration  in  ejectment  for  the  re-  distress  was  to  be  found  on  the  demised 

covery  of  the  demised  premises,  or,  in  premises  countervailing    the    arrears 

case  the  same  cannot  be  legally  served,  then  due,  and  that  the  lessor  or  lessors 

or  no  tenant  be  in  actual  possession  of  in  ejectment  had  power  to  re-enter; 

the  premises,  then  to  affix  the  same  then,  and  in  every  such  case,  the  lessor 

upon  the  door  of  any  demised  mes-  or  lessors  in  ejectment  shall  recover 

suage,  or,  in  case  such  ejectment  shall  judgment  and  execution  (i.f.  shall,  in 

not  be  for  the  recovery  of  any  mes-  the  name  of  the  plaintiff  in  ejectment, 

suage,  then  upon  some  notorious  place  suing  as  on  the  demise  of  such  lessor 

of  the  lands,  tenements,  or  heredita-  or  lessors,  recover,  Ac),  in  the  same 

ments  comprised  in  such  declaration  in  manner  as  if  the  rent  in  arrear  had 

ejectment ;  and  such  affixing  shall  be  been  legally  demanded,  and  a  re-entry 

deemed  legal  service  thereof;  which  made." 
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MAYHEW    AND   Another    v.   HEKRICK(l).  i849. 

(7  C.  B.  229-251 ;  S.  C.  18  L.  J.  C.  P.  179 ;  13  Jur.  1078.)  ^^**' 

One  of  two  tenants  in  common  of  a  chattel  is  not  liable  in  trover  at  the         [  229  ] 
suit  of  his  co-tenant,  for  the  mere  sale  of  the  chattel ;  though  he  may  be, 
for  such  a  disposition  as  amounts  to  a  destruction  of  it. 

The  defendant,  an  officer  of  tlie  Palace  Court,  seized,  under  a  ft.  fa. 
against  A.,  partnership  effects  of  A.  and  B.,  and  sold  them  to  various  pur- 
chasers, who  carried  them  away.  In  trover  at  the  suit  of  the  assignees  of 
B.  (who  had  become  bankrupt) :  Held,  that  the  seizure  and  sale,  under  the 
circumstances,  did  not  amount  to  a  conversion  ;  but  that,  in  the  absence  of 
any  evidence  to  show  in  what  proportions  the  pai*tuers  were  interested  in 
the  partnership  property,  the  assignees  of  B.  were  entitled  to  a  moiety  of 
the  proceeds  of  the  sale. 

This  was  an  action  against  an  oflficer  of  the  Palace  Court,  for 
seizing  and  selling  partnership  property  under  a  writ  of  fi.  fa. 
against  one  of  the  co-partners. 

The  first  count  was  in   trover,   for  two  hundred  barrels,  two       [  23o  ] 
hundred  casks,  &c.,  in  the  possession  of  Barnabas  Mayhew,  before 
his  bankruptcy. 

The  second  count  stated,  that  Barnabas  Mayhew,  the  bankrupt, 
and  one  Frederick  Smee,  before  the  bankruptcy  of  Mayhew,  and  at 
the  time  of  the  committing  of  the  grievances  thereinafter  mentioned, 
were  lawfully  possessed,  as  of  their  own  property,  of  divers  other 
goods  and  chattels,  to  wit,  two  hundred  barrels,  two  hundred 
casks,  &c.  &c.,  whereof  a  small  share  only,  to  wit,  one  hundredth 
undivided  part,  of  the  said  goods  and  chattels  of  right  belonged  to 
the  said  Frederick  Smee,  whereof  the  defendant,  at  the  time  of  the 
committing  of  the  grievances  thereinafter  mentioned,  had  notice ; 
that,  before  the  committing  of  the  said  grievances,  to  wit,  on,  &c., 
a  writ  of  execution  of  our  lady  the  Queen,  to  wit,  a  writ  of  Ji.  fa., 
directed  to  the  bearers  of  the  verges  of  the  household  of  our  said 
lady  the  Queen,  and  the  officers  and  ministers  of  the  Court  of  her 
Palace  at  Westminster,  and  every  of  them,  was  sued  and  pro- 
secuted out  of  the  said  Court  of  her  said  Palace,  by  one  Thomas 
Tiley,  against  the  goods  and  chattels  of  the  said  Frederick  Smee, 
for  1001.  theretofore,  by  the  judgment  of  the  said  Court,  recovered 
by  the  said  Thomas  Tiley  against  the  said  Frederick  Smee ;  that 
the  said  writ  was  delivered  to  the  defendant,  one  of  the  said  bearers 
of  the  verges,  and  an  officer  of  the  said  Court  of  the  Palace,  to  be 
executed  in  due  form  of  law ;  that  the  defendant,  under  colour  of 
the  said  writ,  and  before  the  bankruptcy,  seized  the  goods  of  the 

(1)  Explained  in  Jacobs  v.  Seward  (1872),  L.  R.  5  H.  L.  464,  475,  41  L.  J 
C.  P.  221.— J.  G.  P. 
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MATHEw  said  Barnabas  Maybew  and  Frederick  Smee;  and  that,  althongh 
Herbick.  the  defendant  *then  well  knew  that  the  said  Barnabas  Maybew 
[  *23i  ]  was  so  entitled  to  the  said  share  of  the  said  goods  as  aforesaid,  yet 
the  defendant,  wrongfully,  and  under  colour  of  the  said  writ  of 
execution,  wholly  sold  and  disposed  of  the  entirety  of  the  said  goods 
and  chattels,  for  &c.  &c.,  to  divers  persons  to  the  plaintiffs  unknown, 
who  then,  by  the  procurement  of  the  defendant,  and  by  colour  and 
force  of  the  said  sale,  eloigned  and  carried  them  away,  and  dis- 
posed of  them  to  their  own  use ;  whereby  they  became  wholly  lost 
to  the  said  Barnabas  Mayhew,  and  to  the  plaintiffs  ;  to  the  damage 
of  the  plaintiffs,  as  assignees,  <&c. 

The  defendant  pleaded,  first,  to  the  whole  declaration,  Not 
guilty;  secondly,  to  the  first  count,  that  Barnabas  Mayhew  was 
not,  at  the  said  time  when  &c.,  possessed,  as  of  his  own  property, 
of  the  said  goods  in  the  first  count  mentioned,  or  any  of  them, 
or  any  part  thereof ;  thirdly,  to  the  second  count,  that  Barnabas 
Mayhew  and  Frederick  Smee  were  not,  at  the  said  time  when  &c., 
possessed,  as  of  their  own  property,  of  the  said  goods  and  chattels 
in  the  last  count  mentioned,  or  any  part  thereof,  in  manner 
and  form  as  in  the  said  last  count  mentioned :  whereupon  issue 
was  joined. 

The  cause  was  tried  before  Lord  Denman,  at  the  last  Spring 
Assizes  at  Kingston.  The  facts  that  appeared  in  evidence  were  as 
follows : 

The  plaintiffs  were  the  assignees  of  Barnabas  Mayhew,  who 
carried  on  the  business  of  a  brewer,  in  partnership  with  Frederick 
Smee,  at  the  Phoenix  Brewery,  at  Bow,  in  the  county  of  Middlesex. 
The  defendant  was  an  officer  of  the  Palace  Court.  In  June,  1847, 
one  Thomas  Tiley  sued  Smee  to  judgment  in  the  Palace  Court  for 
a  private  debt.  Smee  gave  Tiley  a  cognovit,  upon  which  (default 
having  been  made)  judgment  was  entered  up,  and  execution  issued. 
kfi.fa.y  indorsed  to  levy  of  the  goods  of  Smee  79i.  2«.  6d.,  having 
[  *232  ]  been  delivered  to  the  ^defendant  to  execute,  be  proceeded  to  the 
brewery,  and  seized  all  the  property  he  found  there,  notwithstand- 
ing that  he  was  informed  that  certain  of  the  goods  so  seized,  were 
the  sole  property  of  Mayhew.  The  whole  of  the  goods  were  carried 
away,  and  were  sold  on  the  27th  of  July.  The  balance  of  the  pro- 
ceeds, about  802.  (862.  having  been  paid  to  the  landlord  for  rent), 
was  handed  over  to  the  execution-creditor.  Mayhew  became 
bankrupt  in  August,  1847. 

The  property  said  to  belong  exclusively  to  Mayhew,  consisted  of 
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casks  and  brewing  utensils,  which  had  been  used  in  the  business*     mayhew 
before  Smee  became  a  partner  therein.     These  were  not  mentioned     herrick 
in  the  partnership  agreement,  which  was  put  in  evidence.     The 
partnership  was  for  no  specific  term. 

On  the  part  of  the  defendant,  it  was  objected,  that,  whatever 
might  be  the  plaintiffs'  rights  as  to  the  separate  property  of  the 
bankrupt,  no  action  would  lie  in  respect  of  the  undivided  share  of 
the  partnership  property. 

Under  the  direction  of  his  Lordship,  a  verdict  was  entered  for 
the  plaintiffs  upon  the  first  count,  for  151.  15«.,  the  value  at  which 
the  jury  estimated  the  separate  property  of  Mayhew ;  with  leave 
to  the  plaintiffs  to  move  to  increase  the  verdict  by  752.,  one  half 
the  estimated  value  of  the  joint  property,  upon  the  second  count. 

Leave  was  also  reserved  to  the  defendant  to  move  to  set  aside  the 
verdict  found  for  the  plaintiffs,  and  to  enter  a  nonsuit. 

Rules  nisi  were  accordingly  obtained  in  Easter  Term  last. 

Licsh  now  showed  cause  against  the  rule  obtained,  on  the  part 
of  the  plaintiffs,  to  increase  the  damages  : 

The  question  is,  whether  a  sheriff,  who,  under  a  Ji.  fa.  *against  [  ♦23s  ] 
one  of  two  partners,  seizes  and  sells  partnership  property,  is  liable 
to  the  solvent  partner  for  the  full  value  of  his  share.  There  is  no 
trace  of  any  such  action  having  been  brought,  down  to  a  very 
recent  time.  The  point  was  raised,  but  not  decided,  in  Burnell 
V.  Hunt  (i).  In  strictness,  the  sheriff's  duty,  in  such  circum- 
stances, is,  to  seize  the  whole,  and  to  sell  the  undivided  moiety » 
and  then  the  vendee  becomes  tenant  in  common  with  the  solven  t 
partner.  [He  cited  Eddie  -  v.  Davidson  (2),  Watei's  v.  Taylor  {d) 
Parker  v.  Pistor  (4),  Cluipman  v.  Koops  (5),  Garbett  v.  Veale(6),  and 
Smith  V.Stokes  {I).] 

(Maulb,  J.  [referring   to  the  last  cited   case]  :  In  the  case  of        [  236  ] 
tenants  or  owners  in  common  of  a  chattel,  or  of  a  joint  bequest  to 
two,  may  a  creditor  of  one  seize  and  sell  the  whole  ?) 

Yes. 

(Maule,  J. :  That  seems  very  odd.) 

(1)  62  B.  R.  850  (5  Jur.  650).  (5)  6  E.  E.  788  (3  Bos.  &  P.  289). 

(2)  2  Doug.  650.  (6)  5  Q.  B.  408. 

(3)  13  E.  E  91  (2  V.  &  B.  301).  (7)  1  East.  363. 

(4)  3  Bos.  &  P.  288. 
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Mayhew  In  Co.  Litt.  §  323,  it  is  said,  '^  If  two  be  possessed  of  chattels 
Hbrriok.  personals  in  common,  by  divers  titles,  as,  of  a  horse,  an  ox,  or  a 
cow,  &c.,  if  one  take  the  whole  to  himself  out  of  the  possession  of 
the  other,  the  other  hath  no  other  remedy  but  to  take  this  from 
him  who  hath  done  to  him  the  wrong,  to  occupy  in  common,  &<5., 
when  he  can  see  his  time.*' 

(Maulb,  J.:  Then  the  vendee  would  not  get  a  good  title  as 
against  his  co-tenant  ?) 

The  sale  passes  no  title. 
[  287  ]  Trover  is  maintainable  only  where  the  plaintiff  has  the  right  of 

possession  at  the  time. 

(V.  Williams,  J. :  In  Farrar  v.  Beswick  (i),  Parke,  B.,  says  :  "  I 
have  always  understood,  until  the  doubt  was  raised  in  Barton  v. 
Williams  (2),  that  one  joint-tenant  or  tenant  in  common  of  a  chattel 
could  not  be  guilty  of  a  conversion  by  a  sale  of  that  chattel,  unless 
it  were  sold  in  such  a  manner  as  to  deprive  his  partner  of  his 
interest  in  it.    A  sale  in  market  overt  would  have  that  effect.") 

Here,  all  that  is  done,  is,  a  sale  of  the  goods  not  in  market  overt  ; 
and  therefore  the  property  did  not  pass.  One  of  the  leading  cases 
upon  this  subject  is  Holliday  v.  Cam8€ll{s).  *  *  Barnardiston  v. 
Chapman  (4),  which  will  probably  be  relied  on  by  the  other  side,  is 
plainly  distinguishable.     ♦     *     * 

[  288  ]  Bramivell  and  WilleSy  in  support  of  the  rule  : 

Beyond  all  doubt,  the  officer  in  this  case  was  guilty  of  a  conversion. 
The  seizure  and  sale  amount  to  a  conversion,  unless  the  sheriff 
justifies  under  the  writ  of  execution.  Not  guilty  and  not  possessed, 
do  not  put  in  issue  more  than  was  put  in  issue  under  the  old  plea 
of  the  general  issue. 

As  to  the  second  count,  the  proposition  on  the  other  side,  is,  that 
the  sheriff,  under  an  execution  against  one  having  the  smallest 
possible  interest  in  the  partnership  property,  may  seize  and  sell 
the  whole! 

(Maule,  J. :  The  argument  is,  that  the  sheriff  may  sell,  but  he  is 
guilty  of  no  conversion,  because  the  sale  passes  no  title.) 

(1)  1   M.   &  W.  682;    Tyr.  &  Gr.      3  Bing.  139. 

1053.  (3)  1  R.  B.  346  ( 1  T.  R.  658). 

(2)  24  E.  B.  448  (5  B.  &  Aid.  395).  (4)  Cited  4  East,  121. 
Affirmed  on  error,  Willinms  v.  Barton , 
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If  the  sale  and  delivery  of  property  in  which  I  have  an  interest,  is  mayhew 
a  conversion,  if  done  by  a  stranger,  why  is  it  the  less  so  if  done  by  hbrkicic. 
one  having  an  interest  in  a  moiety  of  the  thing  sold?  In  the  course 
of  the  argument  in  Farrary.  Bestvick,  Parkb,  B.,  observes:  "I  have 
never  entertained  any  doubt,. since  the  case  of  Barton  v.  Williams^ 
that  a  sale  by  one  of  two  tenants  in  common  of  the  whole  of  their 
property,  is  a  conversion  as  to  the  share  of  the  other." 

(V.  Williams,  J. :  There  must  be  some  mistake  in  the  report  (i). 
That  is  not  consistent  with  what  he  is  afterwards  made  to  say 
in  the  judgment.      I   think   he  must   have  meant, — "  I  should 
not  have   *entertained  a  doubt,  but   for  the  case  of  Barton  v.       [  '289  ] 
Willuims;'  &c.)     *     ♦ 

Parke,  B.,  evidently  considers  that  case  an  authority  that  a  [  240 1 
sale  out  and  out  of  the  whole  partnership  property  would  be  a  con- 
version quoad  the  solvent  partner.  Two  persons  jointly  interested 
in  a  chattel,  may  maintain  separate  actions  of  trover  in  respect  of 
it  against  a  person  who  unjustly  detains  it :  Bleaden  v.  Hancock  {2). 
[They  also  referred  to  Fennings  v.  Tjord  Orenville  (s),  Jacky  v. 
Butler  (4),  Smith  v.  Stokes  (6),  and  Heydon  v.  Heydon  (6).] 

(Crbsswbll,  J. :  In  Farrar  v.  Beswick,  Parkb,  B.,  says :  "  As  at  [  24i  ] 
present  advised,  though  it  is  not  necessary  to  give  a  conclusive 
opinion,  I  think,  that,  if  the  plea  had  stated  that  Joshua  had  a 
joint  interest  in  these  cattle,  and  that  the  sheriff  seized  and  sold 
the  whole  goods  to  levy  the  execution,  it  would  have  been  a  good 
answer  to  this  action."     Do  you  contest  that  proposition  ?) 

I  do.     There  *are  numerous  cases  to  show  that  the  sheriflf  has  no       [  *242  J 
right  to  sell  more  than  the  undivided  moiety  of  the  debtor.      *      * 
The  proper  course  seems  to  be,  to  buy  the  defendant's  share,  and       [  243  j 
file  a  bill  in  equity  for  an  account. 

(V.  Williams,  J.,  referred  to  Graves  v.  Sawcer{7),  **  in  an  action 
upon  the  case,  the  *  plaintiff   declares   that  he  was   owner  of  a       [*244] 

(1)  The  following  erratum  was  sub-  Gr.  10j6. 

sequeiitly  (in  Vol.  11.)    published—  (2)  34  B.  E.  776   (4  Car.  &  P.  152). 

'*  dele     havff    and    for    $ince     read  (There  was  no  plea  in  abatement) 

hr/ore;''  and  the  original  leaf  was  (3)  9  R.  R.  760  (1  Taunt.  241). 

cancelled,  and  a  corrected  one  sub-  (4)  2  Ld.  Bay.  871. 

stituted  for  it,  when  the  volume  was  (5)  1  East,  363. 

completed.    And  see  the  observation  (6)  1  Salk.  392. 

of  Parkb,  B.,  as  reported  in  Tyr.  &  (7)  Sir  T.  Bay.  15. 
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Matuew  sixteenth  part  of  a  ship,  and  the  defendant  was  owner  of  another 
Hbbrick.  sixteenth  part  of  the  same  ship,  and  that  the  defendant  fraudu- 
lently and  deceitfully  carried  the  said  ship  ad  hca  transmarina,  and 
disposed  of  her  to  his  own  use,  hy  which  the  plaintiff  hath  lost  his 
said  sixteenth  part :  on  Not  guilty  pleaded,  and  verdict  for  the 
plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  this  action  doth 
not  lie;  for,  although  it  was  found  to  be  deceptive,  yet  this  does  not 
help  it,  if  the  action  doth  not  lie  on  the  subject-matter  ;  and  here 
they  are  tenants  in  common  of  the  ship ;  and  Littleton  saith,  that 
between  tenants  in  common  there  is  not  any  remedy ;  and  there 
cannot  be  any  fraud  between  tenants  in  common,  because  the  law 
supposes  a  trust  and  confidence  betwixt  them ;  and  upon  these 
reasons,  judgment  was  given  quod  querens  nil  capiat  per  biUam'\\). 

Maule,  J. :  All  that  appears  there,  is,  that  the  ship  was  made  use 
of  as  a  ship.) 

It  may  be  conceded  that  the  seizure  and  sale  alone  would  not 
amount  to  a  conversion.  It  is  the  delivery  of  the  goods  to  the 
vendee,  and  thereby  putting  them  out  of  the  power  and  control  of 
the  solvent  partner,  that  constitutes  the  conversion.  This  matter 
was  very  much  considered  in  Higgins  v.  Tlwnias  (2).  The  plaintiff 
is  clearly  entitled  to  a  verdict  on  the  second  count,  for  a  moiety  of 
the  value  of  the  goods. 

Bramwell  and  Willes  then  proceeded  to  show  cause  against  the 
rule  obtained  on  the  part  of  the  defendant : 

Besides  the  partnership  property,  it  appeared,  that,  at  the  time 

of  the  seizure,  there  were  brewing  utensils  and  casks  upon  the 

premises,  which  were  the  separate  property  of  Mayhew.     These, 

[  ^246  ]       which  were  valued  by  the  *jury  at  151.  16s.,  it  was  contended,  on 

the  part  of  the  defendant,  having  been  used  for  the  purpose  of  the 

business,  were  to  be  considered  and  treated  as  property  belonging 

to  the  firm.    But  there  was  no  evidence  that  they  had  ever  been 

transferred  to  the  firm:  and   the  partnership  agreement,  which 

was  put  in,  was  altogether  silent  upon  the  subject.    Therd  is  no 

pretence,  therefore,  for  saying  that  they  ever  ceased  to  be  the 

property  of  Mayhew.    The  partnership  might  have  been  put  an 

end  to  at  any  moment,  at  the  option  of  either  partner:  there 

was,  therefore,  no  reason  why  the  plant  should  be  made  joint 

property. 

(1)  Vide  M.  11  Hen.  IV.  fo.  13  a,         (2)  8  Q.  B.  908. 
T)l.  29 ;  Crosse  v.  Abbot,  Noy,  14. 
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Ltish,  in  support  of  his  rule  :  Mayhew 

The  question  is,  whether  these  casks  and  utensils,  which  had  hbkbick. 
formerly  belonged  to  Mayhew,  did  not,  by  the  way  in  which  they 
had  been  dealt  with  by  the  parties,  become  partnership  property. 
If  they  did,  upon  the  construction  of  the  agreement,  there  must 
be  a  nonsuit :  or,  if  the  question  should  have  been  submitted  to 
the  jury,  there  must  be  a  new  trial.  Besides  these  casks,  there 
was  a  quantity  of  malt  and  hops  upon  the  premises  at  the  time 
Smee  became  a  partner  ;  and  these  were  consumed  in  the  business, 
and  no  claim  is  now  made  in  that  respect.     ♦     *    ♦ 

(CoLTMAN,  J. :  There  was  no  evidence  whatever  upon  which  the  [  246  ] 
jury  could  have  come  to  the  conclusion  that  the  casks  and  plant 
ever  became  the  property  of  the  partnership  ;  and,  in  the  absence 
of  any  stipulation  to  that  effect  in  the  agreement,  the  evidence 
must  be  very  strong  indeed.  There  is  a  great  difference  between 
articles  of  this  description,  and  goods,  such  as  malt  and  hops,  qua 
ipso  U8U  consufuuntur,) 

CoLTMAN,  J. : 

It  is  quite  clear  that  the  plaintiffs  in  this  case  are  entitled  to  a 
verdict  for  151.  15«.  upon  the  first  count. 

As  to  whether  the  plaintiff  can  maintain  trover  against  the 
officer  for  the  sale  of  his  share  of  the  partnership  effects,  it  is 
conceded  that  the  case  of  a  sheriff  is  not  distinguishable  from 
that  of  any  other  joint  owner  of  a  chattel :  and,  that  being  so, 
the  authorities  are  too  strong  to  be  got  over,  that  the  mere  sale 
of  a  chattel  by  one  of  two  joint  owners,  is  not  a  conversion  as 
against  the  other.  It  is  not  necessary,  however,  to  decide  that 
point  here.  There  may  be  such  a  dealing  with  the  chattel  by 
one  of  the  joint  owners,  ♦short  of  its  absolute  destruction,  as  would  [  '247  ] 
amount  in  law  to  a  conversion.  But  there  is  nothing  here  to  show 
that  the  defendant  has  so  conducted  himself  as  to  put  it  out  of  the 
power  of  the  plaintiff  to  take  his  property,  or  to  pursue  his  remedy 
against  the  parties  who  have  got  possession  of  it.  The  real 
question,  however,  is,  whether  that  defence  can  be  gone  into 
upon  Not  guilty.  My  opinion,  notwithstanding  the  case  of  Stancliffe 
V.  Hardicick{i),  which,  it  seems,  is  not  now  upheld,  is,  that  it 
was  competent  to  the  defendant,  under  Not  guilty,  to  show  that 
he  had  not  been  guilty  of  a  wrongful  conversion. 

As  to  the  second  count,  however,  it  seems  to  me  that  the  facts 
(1)  2  Cr.  M.  &  R.  1. 
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Mayhew  as  alleged  are  established,  and  that  the  plaintiffs  are  entitled  to 
Hkrbick.  *  verdict  upon  that  count.  And  I  do  not  see  any  other  measure 
of  damages  than  the  half.  We  can  only  pay  regard  to  the  legal 
rights  of  the  parties.  Until  the  contrary  is  shown,  the  pre- 
sumption, in  the  case  of  partners,  is,  that  each  is  interested  in 
the  partnership  goods  to  the  extent  of  one  half.  The  plaintiffs, 
therefore,  will  have  a  verdict  entered  upon  the  second  count  for  75Z. 

Maulb,  J. : 

I  agree  with  my  brother  Goltman  in  thinking  that  the  plaintiffs 
are  entitled  to  a  verdict  upon  the  first  count  for  151.  15«.,  and 
upon  the  second  count  for  751.  Notwithstanding  the  section  of 
Littleton  that  has  been  referred  to,  I  am  strongly  inclined  to 
think  that  trover  may  be  maintained  under  circumstances  like 
these.  That  doctrine,  as  it  seems  to  me,  is  to  be  understood  thus, 
that  there  may  be  dispositions  of  the  subject-matter  which  will 
[  *248  J  amount  to  a  conversion  *if  done  by  a  stranger,  that  are  not  so 
if  done  by  a  tenant  in  common.  But  I  do  not  think  it  therefore 
follows,  that  no  dealing  with  the  thing  by  one  of  two  tenants  in 
common,  that  does  not  amount  to  a  total  annihilation  of  it  (if 
that  be  possible),  can  be  a  conversion  as  against  his  co-tenant. 
It  may  be  that  the  co-tenant  may,  if  he  think  fit,  follow  the  thing, 
and  make  title  to  it,  notwithstanding  its  sale  and  delivery  to  a 
third  person.  But  it  does  not  follow,  that,  where  one  tenant  in 
common  has  dealt  with  the  subject  to  an  extent  exceeding  bis 
authority,  as,  where  he  sells  out  and  out  to  a  number  of  purchasers, 
who  carry  away  the  articles,  it  would  militate  against  the  true 
understanding  of  the  older  authorities  to  hold  that  the  party  may 
treat  that  as  a  conversion.  It  is  not,  however,  necessary  to  decide 
that  upon  the  present  occasion. 

The  second  count  was  distinctly  proved,  and  the  plaintiffs  are 
clearly  entitled  to  a  verdict  on  it.  The  question  is,  to  what 
amount  of  damages  are  they  entitled.  Until  the  contrary  be 
shown,  partners  are  to  be  assumed  to  be  entitled  in  equal  shares. 
The  proper  measure  of  damages,  is,  the  amount  of  interest  which 
Mayhew  lost  by  the  sale.  And,  in  the  absence  of  any  evidence  to 
cut  down  his  claim,  we  must  assume  that  he  was  interested  to  the 
extent  of  a  moiety. 

Crbsswbll,  J. : 
I  am  of  the  same  opinion.    Upon  the  first  point,  the  authorities 
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seem  to  show  that  one  partner  or  joint-tenant  of  a  chattel  cannot  Mayhew 
maintain  trover  against  his  co-tenant  in  consequence  of  his  having  hebbick. 
taken  upon  himself  to  sell  the  subject-matter  of  the  joint-owner- 
ship. And  there  is  no  distinction  in  this  respect  between  the  case 
of  the  sheriff  and  $iny  other  tenant  in  common.  If,  however, 
the  thing  be  destroyed,  or  sold  so  as  to  change  the  property,  as, 
in  market  overt,  the  case  *is  different.  So,  here,  if  the  plaintiffs  [  *249  ] 
could  have  shown  that  the  goods  were  so  disposed  of  as  to  prevent 
him  from  following  his  legal  rights,  he  might  have  been  entitled 
to  maintain  trover.  In  the  case  of  Bamaniiston  v.  Chapman,  cited 
in  4  East,  121,  from  a  MS.  note  of  Lord  Chief  Justice  King,  the 
Court  lay  it  down  broadly,  that,  where  one  tenant  in  common 
does  not  destroy  the  thing  in  common,  but  only  takes  it  out  of 
the  possession  of  the  others,  and  carries  it  away,  trover  will  not 
lie.  But,  upon  the  second  trial,  it  appeared  that  the  plaintiff  was 
tenant  in  common  of  one  moiety  of  the  ship  called  the  Triton, 
and  the  defendants  tenants  in  common  of  the  other  moiety ;  that, 
the  ship  being  in  the  possession  of  the  plaintiff,  the  defendants 
forcibly  took  it  out  of  his  possession,  and  secreted  it  from  him,  so 
that  he  knew  not  where  it  was  carried,  and  changed  the  name 
of  the  ship,  which  afterwards  came  into  the  possession  of  one 
Dean,  who  sent  her  to  Antigua,  where  she  was  entirely  lost.  The 
plaintiff's  counsel  insisted  that  the  thing  in  common  being  thus 
destroyed,  the  defendants  were  to  answer  for  it  to  the  plaintiff. 
But  the  defendants'  counsel  insisted  that  one  tenant  in  common 
is  only  answerable  to  the  other  tenant  in  common  for  an  actual 
destruction ;  to  which  King,  Ch.  J.,  agreed ;  but  left  it  to  the  jury, 
upon  the  whole  circumstances  of  the  case,  **  whether,  by  the 
defendants'  force,  the  ship  was  actually  taken  from  the  plaintiff, 
and  secreted,  and  carried  out  of  his  power  to  preserve  the  ship  ? 
and,  a  destruction  happening  in  those  circumstances,  whether 
it  should  not  be  found  to  be  a  destruction  by  the  defendants' 
means?  "  which  the  jury  accordingly  found,  and  gave  the  plaintiff 
1102.  damages.  And  the  Court  unanimously  agreed  to  the  Chief 
Justice's  direction,  and  refused  to  grant  a  new  trial.  It  may 
be,  as  a  sale  in  market  overt  is  equivalent  to  a  destruction  of  the 
thing  so  far  as  the  rights  of  a  co-tenant  are  ^concerned,  that  that  [  *^'0  ] 
decision  is  sustainable  on  that  ground :  but  I  do  not  think  the 
Court  meant  to  put  it  on  any  such  footing.  The  property  may 
be  so  entirely  changed  by  other  means  than  destruction  or  sale 
in  market  overt,  as  to  give  a  right  of  action. 
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hayhbw         a  denial  of  the  conversion  may  be  given  in  evidence  under  Not 
Hbrrick.     guilty.     As  to  the  case  of  Standiffe  v.  Hardwick,  I  should  not  have 
felt  inclined  to  say  that  it  was  not  law,  unless  the  Judges  who 
decided  it  had  themselves  said  so. 

The  second  count,  I  think,  was  sustained  by  tlie  evidence :  and> 
in  the  absence  of  any  thing  to  show  that  the  bankrupt  was  entitled 
to  less  than  a  moiety  of  the  partnership  effects,  that  must  be  the 
measure  of  damages  the  assignees  are  entitled  to  recover. 

V.  Williams,  J. : 

I  also  am  of  opinion  that  the  damages  should  be  increased 
on  the  second  count,  but  not  upon  the  first.  Notwithstanding 
the  doubt  thrown  upon  the  case  of  Barton  v.  WilUains  by  Mr. 
Baron  Parkb,  in  Fairar  v.  Beswick,  I  think  the  true  rule  is,  that 
the  sale  of  a  chattel  by  one  of  two  joint-tenants  is  not  a  conver- 
sion, unless  it  operates  altogether  to  deprive  his  companion  of 
his  property  in  it.  It  is  not  necessary  for  us  to  decide  whether 
Standiffe  v.  Hardwidc  is  good  law  or  not ;  though,  after  the 
observations  made  upon  it  by  one  of  the  Judges  who  decided 
it,  in  Whitmore  v.  Greene  and  Kynaston  v.  Croitdi,  I  think  it 
cannot  be  sustained.  The  verdict  upon  the  first  count,  therefore, 
will  be  limited  to  the  15/.  15«.,  the  value  of  Mayhew*s  separate 
property. 

The  second  count  was  proved.  Whether  it  was  good  or  not,  is 
not  the  question  now  before  us.  In  the  absence  of  any  thing  to  show 
[  ♦251  ]  Mayhew  entitled  to  less  than  *a  moiety  of  the  value  of  the  partner- 
ship property,  that  must  be  the  measure  of  damages. 

Plaintiffs'  rule  to  increase  the  damages^  absolute^  as  to 

the  second  count. 
DefendunVs  inile  discharged. 


1849.  TURNEE  V.   MEEYWEATHER. 

^!^'  (7  C.  B.  251—266;  S.  C.  18  L.  J.  0.  P.  155;  13  Jur.  683.) 

[  251  ]  ^  count  in  an  action  for  a  libel,  stated  that  the  defendant,  intending  to 

cause  it  to  be  believed  that  the  plaintiff  and  one  J.  H.  had  transferred,  or 
caused  to  be  transferred,  a  certain  amount  of  Bank-stock  from  the  name  of 
one  W.  T.,  by  means  of  a  power  of  attorney  obtained  by  them  from  W.  T. 
by  undue  influence,  at  a  time  when  he  was  mentally  incompetent  to  do  any 
act  requiring  reason  and  understanding,  published  the  following,  **  There  is 
strong  reason  for  believing  that  a  considerable  sum  of  money  was  trans- 
feiTed  from  Mr.  T.*6  (meaning  the  said  W.  T.'s)  name,  in  the  books  of  the 
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Bank  of  England,  by  power  of  attorney  obtained  from  liim  by  undue 
influence  after  he  became  mentally  incompetent  to  perform  any  act 
requiring  reason  and  understanding  (thereby  meaning  that  the  plaintiff  and 
J.  n.  had  transferred,  or  caused  to  be  transferred,  the  said  money  from  the 
said  W.  T.'s  name  in  the  said  books  of  the  said  Bank,  by  means  of  a  power 
of  attorney  obtained  by  them  from  the  said  W.  T.  by  undue  influence 
exercised  by  them  over  the  said  W.  T.,  and  at  a  time  when  the  said  W.  T. 
had  become  and  was  mentally  incompetent  to  give  a  power  of  attorney  and 
to  perform  any  act  requiring  reason  and  understanding  "). 

The  jury  having  found  a  general  verdict  for  the  plaintiff:  Held,  on 
motion  in  arrest  of  judgment,  that  the  count  was  good,  and  that  the 
innuendo  did  not  improperly  extend  the  meaning  of  the  libel. 

It  is  in  the  discretion  of  the  Judge  at  Nisi  Prius  to  refuse  or  to  allow  a 
postponement  of  a  trial,  on  the  ground  of  the  absence  of  a  witness. 

This  was  an  action  upon  the  case  for  a  libel.  The  declaration 
consisted  of  eight  counts. 

The  first  count,  after  the  common  inducement,  stated,  that, 
theretofore,  and  long  before  the  committing  by  the  defendant  of 
the  said  several  grievances,  one  William  Turner,  late  of  Wode- 
cote  Lodge,  in  the  county  of  Surrey,  since  deceased,  had  signed  a 
draft  will  as  and  for  instructions  for  the  preparation  by  his  attorney 
of  the  last  will  and  testament  of  him  the  said  William  Turner; 
"^that  the  said  William  Turner  was,  at  the  time  he  so  signed  such 
draft  will,  of  perfectly  sound  and  disposing  mind,  memory,  and 
understanding,  and  knew  and  fully  understood  the  nature  and 
contents  thereof :  that  one  Mary  Ann  Mery weather  was  the  only 
child  and  heiress-at-law  of  the  said  William  Turner  at  the  time  of 
his  death  ;  yet  that  the  defendant,  well  knowing  the  premises,  but 
wickedly  and  maliciously  contriving  and  intending  to  injure  the 
plaintiff,  and  to  bring  him  into  public  scandal,  infamy,  and  dis- 
grace, and  to  cause  it  to  be  suspected  and  believed  that  the  plaintiff 
had  fraudulently  and  corruptly  caused  and  procured  the  said 
William  Turner  to  sign  the  said  draft  will  at  a  time  when  he  the 
said  William  Turner  was  in  an  imbecile  state  of  mind,  and 
incapable  of  understanding  the  nature  and  effect  thereof,  and  that 
the  motive  of  the  plaintiff,  in  procuring  such  signature,  was,  to 
prevent  the  said  heiress-at-law  of  the  said  William  Turner  from 
succeeding  to  his  property,  theretofore,  to  wit,  on  &c.,  falsely, 
wickedly,  and  maliciously  did  compose,  print,  and  publish,  and 
caused  to  be  composed,  printed,  and  published,  in  one  part  of  a 
certain  pamphlet,  intituled  ''  Extraordinary  case  in  the  Ecclesias- 
tical Court,  by  a  Barrister-at-law,"  the  false,  scandalous,  malicious, 
defamatory,  and  libellous  matters  thereinafter  next  mentioned,  of 
and  concerning  the  said  draft  will,  and  of  and  concerning  the  said 
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William  Turner,  and  of  and  concerning  the  state  of  mind  of  the 
said  William  Turner,  and  his  capacity  to  understand  the  nature 
and  contents  of  the  said  draft  will  at  the  time  when  he  so  signed 
the  same,  and  of  and  concerning  the  said  heiress  of  the  said 
William  Turner,  that  is  to  say,  &c.  &c. 

The  seventh  count  stated,  that  also,  before  the  time  of  the 
committing  by  the  defendant  of  the  grievances  hereinafter  next 
mentioned,  and  for  a  long  time  prior  to,  and  at  the  time  of,  the 
death  of  the  said  William  Turner,  *a  large  sum  of  money,  to  wit, 
the  sum  of  10,000Z.,  had  been  and  was  standing  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England  in  the  name  of  the 
said  William  Turner ;  that  the  defendant,  further  contriving  and 
intending  wickedly  and  maliciously  to  injure  the  plaintiff,  and  to 
bring  him  into  public  scandal,  infamy,  and  disgrace,  and  to  cause 
it  to  be  suspected  and  believed  that  the  plaintiff  and  the  said  John 
Hornblow  Turner  had  transferred,  or  caused  to  be  transferred, 
the  said  money  from  the  said  William  Turner's  name  in  the  said 
books,  by  means  of  a  power  of  attorney  obtained  by  them  from  the 
said  William  Turner  by  undue  influence,  at  a  time  when  the  said 
William  Turner  had  become  and  was  mentally  incompetent  to  give 
a  power  of  attorney,  and  to  perform  any  act  requiring  reason  and 
understanding,  therefore,  to  wit,  on  the  28rd  of  May,  1846,  falsely, 
wickedly,  and  maliciously  did  compose,  print,  and  publish,  and 
cause  to  be  composed,  printed,  and  published,  in  another  part  of 
the  said  pamphlet  in  the  said  first  count  mentioned,  the  false, 
scandalous,  malicious,  defamatory,  and  libellous  matters  therein- 
after next  mentioned,  of  and  concerning  the  plaintiff,  and  of  and 
concerning  the  said  money  so  standing  in  the  books  of  the  Bank  of 
England  in  the  name  of  the  said  William  Turner  as  aforesaid,  that 
is  to  say,  *'  Yet,  in  defiance  of  all  the  watching,  there  is  strong 
reason  for  believing  that  a  very  considerable  sum  of  money  was 
transferred  from  Mr.  Turner's  (meaning  the  said  William  Turner's) 
name  in  the  books  of  the  Bank  of  England,  by  power  of  attorney 
obtained  from  him  by  undue  influence,  after  he  became  wholly 
incompetent  to  perform  any  act  requiring  reason  and  understanding 
(thereby  meaning  that  the  said  plaintiff  and  the  said  John  Horn- 
blow  Turner  had  transferred,  or  caused  to  be  transferred  the  said 
money  from  the  said  William  Turnet's  name  in  the  said  books  of 
the  said  *Bank,  by  means  of  a  power  of  attorney  obtained  by  them 
from  the  said  William  Turner  by  undue  influence  exercised  by  them 
over  the  said  William  Turner,  and  at  a  time  when  the  said  William 


VOL.  Lxxvni.]      1849.    C.  P.    7  C.  B.  254—255. 


Turner  had  become  and  was  mentally  incompetent  to  give  a  power 
of  attorney,  and  to  perform  any  act  requiring  reason  and  under- 
standing)," &c.  &c. 

The  defendant  pleaded  Not  guilty,  and  several  pleas  of  justification, 
which  are  not  now  material. 

The  cause  was  tried  before  Lord  Denman,  Gh.'  J.,  at  the  last 
Spring  Assizes  for  the  county  of  Surrey.  The  first  seven  counts  of 
the  declaration  were  for  libellous  matter  published  by  the  defendant 
in  a  pamphlet,  reflecting  very  seriously  upon  the  character  of  the 
plaintiff.  It  appeared  that  William  Turner,  mentioned  in  the 
declaration,  was  the  brother  of  the  plaintiff,  and  the  father  of  the 
defendant's  wife ;  that  William  Turner  made  a  will  on  the  16th  of 
May,  1829,  and  a  codicil  thereto  on  the  29th  of  August ;  and  that 
he  died  on  the  19th  of  September  in  that  year. 

At  the  time  of  making  his  will,  William  Turner  was  about  eighty 
years  of  age,  and  in  a  very  infirm  state  of  health.  Bobinson,  his 
attorney,  it  appeared,  had  got  him  to  sign  the  draft  before  the  will 
was  formally  executed.  Shortly  after  William  Turner's  death,  the 
defendant  entered  a  caveat,  and  opposed  the  grant  of  probate,  and 
afterwards  commenced  proceedings  in  equity,  and  brought  two 
ejectments,  for  the  purpose  of  trying  the  validity  of  the  will ;  but 
none  of  these  proceedings  were  followed  up.  The  principal  charges 
contained  in  the  pamphlet,  were,  that  the  plaintiff  and  others  in 
concert  with  him,  had  caused  the  will  and  codicil  to  be  executed 
by  the  testator  when  in  an  unsound  state  of  mind;  and  that, 
whilst  he  was  in  such  state  of  mental  incapacity,  they  had 
induced  him  to  sign  a  power  of  attorney,  under  which  there 
was  reason  *to  believe  that  a  large  amount  of  stock  had  been 
sold  out. 

The  cause  having  been  specially  appointed  to  be  tried  on  Monday, 
the  Srd  of  April,  the  defendant,  on  Saturday,  the  1st  of  April, 
applied  to  Parke,  B.,  at  chambers,  for  leave  to  examine  one  Dr. 
Harris,  a  medical  man  who  had  attended  William  Turner  down  to 
the  time  of  his  death,  before  a  commission  at  Beading  (he  being 
unable  to  attend  at  the  trial,  by  reason  of  illness),  and  that  such 
examination  might  be  read  as  evidence  for  the  defendant  on  the 
trial ;  or  why  the  trial  should  not  be  postponed.  Upon  the  hearing 
of  the  summons,  at  1  o'clock  on  that  day,  the  learned  Baron  made 
an  order  that  the  defendant  might  be  at  liberty  to  examine  Dr. 
Harris  viva  voce  as  to  any  matters  to  which  he  had  not  been 
interrogated  on  his  examination  in  a  suit  in  Chancery,  in  1885, 
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touching  the  will  in  question, — on  condition,  that,  if  the  defendant 
should  read  the  examination,  he  should  also  read  the  deposition  of 
the  witness  in  Chancery,  and  should  also  admit  the  deposition  of 
Robinson  (deceased),  the  attorney  of  the  testator,  taken  at  the  same 
time,  to  be  read  for  the  plaintiff. 

On  the  morning  of  Monday,  the  8rd  of  April,  application  was 
made  to  Lord  Denman  to  postpone  the  trial,  on  the  ground  of  the 
absence  of  Dr.  Harris.  The  order  of  Parke,  B.,  had  not  been  acted 
upon.  Lord  Denman  declined  to  postpone  the  trial ;  and,  in  the 
result,  a  general  verdict  was  found  for  the  plaintiff,  damages  1,000/. 

ChamieU,  Serjt.,  in  Easter  Term  last,  moved  for  a  rule  to 
show  cause  why  there  should  not  be  a  new  trial,  on  the  ground  of 
the  trial  having  been  improperly  allowed  to  take  place  in  the 
absence  of  Dr.  Harris,  and  also  on  the  ground  that  the  damages 
were  excessive;  or  why  the  judgment  should  not  be  arrested  on 
the  *seventh  count,  and  a  venire  de  novo  awarded,  to  try  the 
issues  joined  upon  the  other  counts,  on  the  ground  that  the  seventh 
count  was  bad,  the  innuendo  therein  unduly  extending  the  meaning 
of  the  libel. 

WiLDB,  Ch.  J. : 

Looking  at  the  nature  of  the  imputations  cast  upon  the  plaintiff  by 
the  publication  in  question,  and  having  no  certain  test  for  ascertain- 
ing the  precise  measure  of  damages  in  such  a  case,  I  cannot  say  that 
the  sum  awarded  is  excessive.  As  to  the  refusal  of  Lord  Denman  to 
postpone  the  trial,  that  is  a  matter  that  is  attended  with  some 
difficulty :  the  affidavits  do  not  show  that  the  defendant  has  sus- 
tained any  prejudice  from  the  course  that  was  adopted.  Upon  this 
point,  however,  as  well  as  upon  the  motion  in  arrest  of  judgment, 
we  will  take  time  to  consider.  There  certainly  seems  to  be  a  little 
ambiguity  in  the  seventh  count. 

On  the  following  day,  the  Court  intimated  that  the  rule  might 
go  upon  the  two  points  which  had  been  reserved  for  consideration. 

Shee,  Serjt.,  R.  Qumey,  and  Fish,  now  showed  cause : 
It  was  entirely  in  the  discretion  of  the  learned  Judge  to  postpone 
the  trial :  and,  if  it  were  necessary  to  consider  it,  that  discretion 
was  well  exercised  upon  the  facts  of  this  case.  The  defendant  had 
ample  time  to  act  upon  the  order  of  Parke,  B.,  if  he  had  been 
minded  so  to  do. 
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be  no  doubt  that  the  publication  is  in  itself  libellous. 
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(Maule,  J. :    The  objection  is,  that  the  innuendo  asserts,  as  a 
fact,  that  the  plaintiff  and  John  Hornblow  Turner  had  improperly 
procured  the  *money  to  be  transferred ;    whereas,  the  libel  itself       t  *2^^  3 
merely  states  that  "  there  was  strong  reason  for  believing  "  that 
th6y  had  done  so.) 

It  was  for  the  jury  to  say  what  was  the  meaning  of  the  party  using 
the  words,  whether  he  did  not  intend  to  impute  fraud  to  the  plaintiff, 
under  the  mask  of  caution.     ♦     ♦     ♦ 

Pearson  and  Henniker,  in  support  of  the  rule.     ♦     *     *  [  260  ] 

COLTMAN,  J.  :  [  263  ] 

We  must  consider  in  this  case  what  is  due  in  justice,  not  only  to 
the  defendant,  but  also  to  the  plaintiff.  The  defendant  did  not 
avail  himself  of  the  order  of  my  brother  Parkb.  If  there  was  not 
time  for  the  purpose,  that  might  have  been  shown  by  aflSdavit. 
When  at  the  Assizes,  the  defendant  sought  to  have  the  trial  post- 
poned, not  for  a  short  time,  but  until  the  *next  Assizes.  It  is  quite  [  •264  J 
clear,  therefore,  that  he  intentionally  chose  not  to  make  use  of  the 
power  of  examining  Dr.  Harris,  which  that  order  gave  him.  If  we 
saw  reason  to  think  that  there  had  been  any  failure  of  justice  in 
consequence  of  Lord  Denman's  refusal  to  postpone  the  trial,  we 
should  undoubtedly  have  felt  disposed  to  listen  to  this  application. 
But,  considering  that  the  matter  had  already  undergone  full  dis- 
cussion in  the  Court  of  Chancery,  there  is  little  reason  to  doubt 
that  justice  has  been  done.  The  evidence  given  by  Dr.  Harris  in  the 
Court  of  Chancery  in  1835,  would  be  much  more  satisfactory  to  my 
mind,  than  his  viva  voce  evidence  given  after  this  lapse  of  time,  when 
his  recollection  of  what  occurred  so  long  ago,  must  necessarily  be 
very  imperfect.     I  therefore  think  there  should  be  no  new  trial. 

The  only  ground  upon  which  a  venire  de  novo  could  be  awarded, 
is,  that  the  judgment  ought  to  be  arrested.  The  question,  then,  in 
this  case,  is,  whether  there  is  any  ground  for  arresting  the  judg- 
ment. The  argument  on  the  part  of  the  defendant  has  rested 
mainly  upon  some  old  cases  in  which  it  was  held  that  a  mere 
innuendo  will  not  supply  the  want  of  certainty  in  the  charge 
contained  in  a  libel.    But  those  cases  cannot  apply,  where  the 
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application  of  the  libellous  matter  is  ascertained  by  proper  intro- 
ductory averments.  In  Solomon  v.  Lnwson  (i),  the  innuendo  does  not 
impute  any  misconduct  to  the  plaintiff:  the  innuendo  is,  thereby  mean- 
ing that  the  water  which  the  plaintiff  suppUed  to  the  shipping  at  St. 
Helena,  was  bad  and  unwholesome.  It  was  imputing  no  offence  or 
misconduct  to  the  plaintiff  to  say  that  he  supplied  bad  water,  unless  it 
appeared  that  he  had  the  means  of  supplying  good  and  wholesome 
water.  It  is  not  stated  that  the  plaintiff  knew  the  water  to  be  bad. 
Even  the  innuendo,  therefore,  imputes  no  offence  to  the  plaintiff. 
That  case,  therefore,  is  very  distinguishable  from  the  *pre8ent :  and, 
as  this  matter  is  upon  the  record,  I  think  we  are  quite  justified  in 
leaving  the  defendant  to  such  remedy  as  he  may  have  that  way. 

Maule,  J. : 

I  am  of  the  same  opinion.  The  postponement  of  the  trial  was  a 
matter  that  was  entirely  in  the  discretion  of  the  presiding  Judge. 
The  Judge  is  not  in  any  case  bound  to  put  off  the  trial  of  a  cause, 
at  the  instance  of  the  defendant,  on  the  ground  of  the  absence  of  a 
witness.  And  I  think  in  this  case  the  application  was  very  properly 
refused :  the  learned  Judge  might  well  infer  that  the  applicat/on 
was  made  for  the  mere  purpose  of  delay. 

Taking  that  part  of  the  declaration  to  which  the  motion  in  arrest 
of  judgment  applies,  to  be  a  separate  and  distinct  count,  it  seems 
to  me  that  it  charges  something  that  is  actionable.  It  states,  in 
effect,  that  the  defendant  and  John  Hornblow  Turner  procured  a 
transfer  of  stock  by  means  of  fraud,  by  inducing  a  person  of  weak 
and  incompetent  understanding  to  execute  a  power  of  attorney  for 
that  purpose.  That  is  clearly  a  statement  of  a  wrong  done  to  the 
plaintiff.  I  agree  that  some  of  the  older  cases  held  that  defamatory 
matter  was  to  be  construed  in  mitiori  sensu,  and  that  a  plaintiff 
could  not  by  averment  impute  to  them  a  graver  construction.  That, 
however,  is  not  the  case  now ;  and  the  later  cases,  which  decide 
that  slanderous  words  are  to  be  taken  in  their  ordinary  and  appro- 
priate sense,  are  certainly  more  consistent  with  reason.  If  Solomon 
V.  Laivson  is  to  be  taken  to  have  decided,  that,  where  a  libel, 
speaking  of  a  class  of  persons,  and  without  mentioning  the  plaintiff, 
cannot  by  proper  averments  and  due  proof  be  shown  to  have  been 
intended  to  apply  to  the  plaintiff,  I  should  not  feel  satisfied  with 
the  decision.  But  I  am  far  from  thinking  that  that  case  proceeded 
upon  any  such  ground. 

(1)  70  R.  B.  671  (8  Q.  B.  823). 
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Gresswell,  J.,  not  having  heard  the  whole  of  the  argument, 
pronounced  no  opinion. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.    It  may  well  be  that  the  libel  charged 

in  the  seventh  count,  was  intended  to  impute  gross  misconduct  to 

the  plaintiff.     The  declaration  alleges  it,  and  the  jury  have  found 

it.    It  would  be  a  reproach  to  the  law,  if  the  plaintiff  could  not 

recover  damages  in  such  a  case.     And  I  find  no  authority  that  at 

all  militates  against  his  right  so  to  do. 

Rule  discharged. 


MORRISON   V.   CHADWICK. 

(7  C.  B.  266-287  ;  S.  C.  18  L.  J.  C.  P.  189;  13  Jur.  638 ;  6  Dowl.  &  L.  567.) 

An  eviction  by  a  landlord  of  his  tenant,  from  a  part  of  the  demised 
premises,  creates  a  suspension  of  the  entire  rent  during  the  continuance  of 
the  eviction ;  but  the  tenancy  is  not  thereby  put  an  end  to ;  nor  is  the 
tenant  thereby  discharged  from  the  performance  of  his  covenants  other  than 
the  covenant  for  the  payment  of  rent. 

Where,  therefore,  in  assumpsit  by  a  landlord  against  his  tenant  for  breach 
of  a  promise  to  use  the  premises  in  a  tenant-like  manner  during  the  con- 
tinuance of  the  tenancy,  the  latter  pleaded,  that,  during  the  continuance  of 
the  tenancy,  and  before  any  breach,  the  former  entered  upon  part  of  the 
premises  and  evicted  him  therefrom,  and  that  he  thereupon  relinquished 
and  gave  up,  and  the  landlord  had  and  thence  hitherto  retained  the  posses- 
sion of,  the  residue  of  the  premises  :  Held,  that  the  plea  was  bad,  inasmuch 
as  it  did  not  show  a  dissolution  of  the  tenancy,  by  mutual  consent. 

A  further  plea  stated,  that,  during  the  tenancy,  and  before  any  breach, 
the  premises,  and  the  defendant's  estate  and  interest  therein,  were  duly 
surrendered  to  the  plaintiff  by  act  and  operation  of  law,  that  is  to  say,  by 
the  defendant's  then  quitting  the  same  premises,  and  every  part  thereof, 
with  the  licence  and  consent  of  the  plaintiff,  and  ralinquishiug  the  posses- 
sion thereof  to  the  plaintiff,  with  the  intention  of  putting  an  end  to  the 
tenancy,  and  by  the  plaintiff's  then  accepting  such  possession,  with  the 
intention  of  putting  an  end  to  the  same  tenancy  :  Held,  that,  if  the  tenancy 
continued  up  to  the  time  of  the  arrangement  stated  in  the  plea,  such 
arrangement  would  not  enure  as  a  surrender  b}*^  act  and  operation  of  law : 
and  also  that  it  was  a  valid  objection  to  the  plea,  on  special  demurrer,  that 
it  amounted  only  to  an  argumentative  denial  that  there  had  been  any 
breach  during  the  tenancy. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that, 
before  the  commencement  of  the  suit,  to  wit,  on  the  1st  of  March, 
1830,  in  consideration  *that  the  defendant  had  become  and  was 
tenant  to  the  plaintiff  of  divers  messuages,  lands,  and  premises, 
with  the  appurtenances,  the  defendant  then  promised  the  plaintiff 
to  use  the  said  messuages,  lands,  and  premises,  with  the  appur- 
tenances, in  a  tenant-like  and  proper  manner,  for  and  during  the 
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Morrison  continuance  of  the  said  tenancy ;  and  that,  although  the  said 
Chadwick.  tenancy  did  continue  and  endure  for  a  long  space  of  time,  to  wit, 
from  the  day  and  year  last  aforesaid  to  the  time  of  the  commence- 
ment of  this  suit,  yet  that  the  defendant  did  not  nor  would,  during 
the  continuance  of  the  said  tenancy,  use  the  said  messuages,  lands, 
and  premises,  with  the  appurtenances,  in  a  tenant-like  and  proper 
manner,  but,  on  the  contrary  thereof,  the  defendant  during  the 
continuance  of  the  said  tenancy,  to  wit,  on  the  2nd  of  March,  1830, 
and  on  divers  and  very  many  days  between  that  day  and  the 
commencement  of  the  suit,  so  improperly  behaved  and  conducted 
himself  in  that  behalf,  and  used  the  said  messuages,  lands,  and 
premises,  with  the  appurtenances  and  chattels  therein,  in  so 
un-tenant-like  and  improper  a  manner,  that,  by  reason  thereof,  the 
said  messuages,  lands,  and  premises,  with  the  appurtenances,  to  wit, 
on- the  said  2nd  of  March,  1830,  then  became  and  were,  and  thence 
hitherto  continued,  and  still  remained,  ruinous,  broken  down, 
destroyed,  prostrated,  foul,  miry,  and  greatly  dilapidated. 

The  declaration  also  contained  counts  for  use  and  occupation,  for 
money  paid,  and  for  money  found  due  upon  an  account  stated. 
[  •268  ]  Second  plea,  to  the  first  count,  that  the  plaintiff,  ^during  the 

continuance  of  the  said  tenancy,  and  before  any  breach  of  the 
defendant's  alleged  promise,  to  wit,  on  the  31st  of  August,  1840, 
with  force  and  arms,  and  without  the  consent,  and  against  the  will 
of  the  defendant,  entered  into  and  upon  a  certain  part  of  the  said 
demised  premises,  to  wit,  a  part  thereof  called,  to  wit,  the  shed,  and 
then  ejected,  expelled,  put  out,  and  amoved  the  defendant  from  the 
possession  thereof ;  and  that,  thereupon,  the  defendant,  before  any 
breach  of  the  said  promise,  and  whilst  he  was  so  expelled,  ejected, 
put  out,  and  amoved,  from  tlie  said  part  of  the  said  demised 
premises  by  the  plaintiff  as  aforesaid,  to  wit,  on  the  day  and  year 
aforesaid,  wholly  quitted,  abandoned,  relinquished,  and  gave  up  to 
the  plaintiff  the  residue  of  the  demised  premises,  and  the  possession 
thereof,  and  the  plaintiff  had  from  thence  forward  had  the  same, 
and  the  possession  thereof.     Verification. 

Special  demurrer  to  the  second  plea,  assigning  for  causes,  that 
the  said  second  plea  affords  no  answer  in  law  to  the  first  count ; 
that  it  states,  at  most,  only  an  eviction  from  a  part  of  the  premises 
in  the  first  count  mentioned,  and  does  not  in  any  manner  show  a 
determination  of  the  tenancy  in  the  said  first  count  alleged,  before  the 
bi'each  of  promise  by  the  defendant  in  that  count  mentioned,  or  at 
any  other  time ;  that  the  said  second  plea  only  states  and  shows  a 
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trespass  on  the  part  of  the  plaintiff,  in  ejecting  the  defendant  from 
a  part  of  the  premises  in  the  first  count  mentioned,  and  that  there- 
upon the  defendant  gave  up  possession  of  the  residue  of  the  said 
premises,  which  the  plaintiff  has  since  hitherto  had ;  but  that  the 
said  second  plea  does  not  in  any  manner  show  an  eviction  in  point 
of  law,  by  the  plaintiff  of  the  defendant,  from  any  part  of  the  said 
premises ;  and  that  the  said  second  plea  does  not  state  or  show  that 
the  plaintiff  kept  the  defendant  ejected  from  any  part  of  the  said ' 
premises  for  any  *length  of  time,  nor  that  the  defendant  did  not,  t  *269  ] 
immediately  after  the  supposed  eviction  of  him  the  defendant, 
return  to  the  said  part  of  the  said  premises  from  which  he  had  been 
so  ejected  by  the  plaintiff,  and  to  the  possession  thereof ;  that  the 
said  second  plea  is  ambiguous,  in  this,  that  it  is  uncertain  whether 
the  defendant  means,  in  his  said  plea,  to  allege  and  rely  upon  a 
supposed  eviction  of  him  by  the  plaintiff  from  a  part  of  the 
premises  therein  mentioned,  authorising  the  defendant  in  law  to 
give  up  the  residue  of  the  said  premises,  and  his  possession  and 
tenancy  thereof,  to  the  plaintiff,  and  a  consequent  giving  up  of 
such  residue  by  the  defendant,  and  a  ceasing  of  all  use  and  occu- 
pation and  tenancy  thereof  by  him,  or  whether  the  defendant,  in 
and  by  his  said  second  plea,  means  to  make,  and  rely  upon,  an 
allegation  of  an  eviction  of  him,  the  defendant,  from  a  part  of  the 
said  premises,  by  the  plaintiff,  and  of  a  surrender  in  law  by  the 
defendant  to  the  plaintiff  of  the  residue  of  the  said  premises,  or  an 
executed  agreement  between  the  plaintiff  and  the  defendant  for  the 
giving  up  of  the  said  residue  by  the  defendant  to  the  plaintiff,  and 
the  ceasing  of  the  defendant's  tenancy  thereof ;  that  the  said  second 
plea  does  not  state  or  show,  either  substantially,  or  in  accordance 
with  the  rules  or  forms  of  pleading,  any  facts  amounting  to  a 
surrender  in  law  of  the  said  residue  of  the  premises  in  the  said 
second  plea  mentioned,  or  of  the  whole  or  any  part  of  the  premises 
in  the  first  count  mentioned,  nor  any  executed  agreement  between 
the  plaintiff  and  the  defendant  for  the  determination  of  the  defen- 
dant's said  tenancy  thereof ;  that  the  facts  in  the  said  second  plea 
alleged  are  not  pleaded  as,  or  as  amounting  to,  a  surrender  in  point  of 
law,  and  that  the  said  second  plea  does  not  show  that  the  defendant 
gave  up  possession  of  the  said  residue  of  the  premises  therein 
mentioned,  by  the  licence  or  consent  of  the  plaintiff,  or  *with  the  [  •270  ] 
intention  of  putting  an  end  to  the  defendant's  said  tenancy  as  to 
any  part  of  the  said  premises,  or  that  the  plaintiff  in  any  way 
accepted  the  possession  thereof,  or  accepted  the  same  with  a  like 
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MoRiiisoN  intention  ;  that  the  said  second  plea  is  an  argumentative  denial  of 
ChadWick.  *^®  allegation  in  the  first  count,  which  is  to  the  effect  that  the 
defendant,  during  the  continuance  of  the  said  tenancy  in  the  first 
count  mentioned,  used  the  said  messuages,  lands,  and  premises 
therein  mentioned  in  the  untenant-like  and  improper  manner  in 
the  said  first  count  mentioned;  and  that  the  said  second  plea 
improperly  concludes  with  a  verification. 

Third  plea,  to  the  first  count,  that,  during  the  said  tenancy,  and 
before  any  breach  of  the  defendant's  said  promise,  to  wit,  on  the 
dlst  of  August,  1840,  the  said  messuages,  lands,  and  premises,  and 
the  said  estate,  term,  and  interest  therein,  were  duly  surrendered 
to  the  plaintiff  by  act  and  operation  of  law,  that  is  to  say,  by  the 
defendant's  then  quitting  the  said  messuages,  lands,  and  premises, 
and  every  part  thereof,  with  the  licence  and  consent  of  the  plaintiff, 
and  relinquishing  the  possession  and  enjoyment  thereof  to  the 
plaintiff,  with  the  intention  of  putting  an  end  to  the  same  tenancy, 
and  by  the  plaintiff's  then  accepting  such  possession  and  enjoyment 
thereof,  with  the  intention  of  putting  an  end  to  the  same  tenancy. 
Verification. 

Demurrer  to  the  third  plea,  assigning  for  causes, — that  the  said 
third  plea  is  an  argumentative  denial  of  the  allegation  in  the  said 
first  count,  which  is  to  the  effect  that  the  defendant,  during  the 
continuance  of  the  said  tenancy  in  the  first  count  mentioned,  used 
the  said  messuages,  lands,  and  premises  therein  mentioned  in  the 
untenant-like  and  improper  manner  therein  mentioned;  that  the 
said  third  plea  alleges  a  surrender  by  act  and  operation  of  law,  and 
yet  does  not  show,  with  suflScient  certainty,  any  such  surrender ; 
[  'aTi  J  that  the  surrender  ♦alleged  in  the  said  third  plea  is  not  shown  to 
have  been  in  writing;  that  it  is  uncertain  whether,  in  the  said 
third  plea,  the  defendant  means  to  rely  on  a  surrender  by  operation 
of  law,  or  on  a  surrender  in  fact ;  and  that  the  said  third  plea 
alleges  two  i*epugnant  and  incompatible  modes  of  surrender,  and 
is  calculated  to  embarrass  and  perplex  the  plaintiff. 

Fifth  plea,  to  the  second  and  subsequent  counts,  that  the  plain- 
tiff, before  and  at  the  time  of  the  commencement  of  this  suit,  was, 
and  still  is,  indebted  to  the  defendant  in  a  large  sum  of  money,  to 
wit,  &c.,  for  work  then  done,  and  materials  for  the  same  provided, 
by  the  defendant  for  the  plaintiff,  at  his  request,  and  for  goods, 
chattels,  fixtures,  and  effects  bargained  and  sold,  and  sold  and 
delivered,  and  relinquished,  surrendered,  and  given  up  by  the 
defendant  to  the  plaintiff,  at  his  request,  and  for  money  by  the 
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plaintiff  before  that  time  had  and  received  for  the  use  of  the  defen- 
dant, and  for  money  due  and  owing  from  the  plaintiff  to  the  defen- 
dant for  interest  for  the  forbearance  by  the  defendant  to  the  plaintiff, 
at  his  request,  for  divers  long  spaces  of  time,  of  moneys  due  from 
the  plaintiff  to  the  defendant,  and  for  money  due  and  owing  from 
the  plaintiff  to  the  defendant  upon  an  account  stated  between  them ; 
which  said  sum  of  money  so  due  to  the  defendant  as  aforesaid, 
equals  the  damages  sustained  by  the  plaintiff  by  reason  of  the  non- 
performance by  the  defendant  of  the  said  promise  in  the  second 
and  subsequent  counts  of  the  declaration  mentioned,  and  out  of 
which  said  sum  of  money  so  due  and  owing  to  the  defendant  as 
aforesaid  the  defendant  is  ready  and  willing,  and  hereby  offers,  to 
set  off  and  allow  to  the  plaintiff  the  full  amount  of  the  said  damages, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided. 
Verification. 

Replication  to  the  fifth  plea :  And  the  plaintiff,  as  to  the  defen- 
dant's last  plea,  says  that  he  was  not  indebted  *to  the  defendant,       [  *272  ] 
in  manner  and  form  as  in  the  defendant's  said  last  plea  is  alleged ; 
concluding  to  the  country. 

Demurrer  to  the  replication  to  the  fifth  plea,  assigning  for  causes, 
that  it  neither  properly  traverses  nor  confesses  and  avoids  the  plea, 
that,  if  it  is  intended  to  be  in  confession  and  avoidance,  it  is  bad, 
for  not  confessing  any  primd  facie  or  colourable  right  in  the  defen- 
dant, and  for  concluding  to  the  country  instead  of  with  a  verification ; 
that,  if  it  is  intended  as  a  traverse,  it  is  bad,  for  tending  to  raise  an 
immaterial  issue,  to  wit,  whether  or  not  the  plaintiff  was  indebted 
to  the  defendant  in  manner  and  form  in  the  said  last  plea  alleged ; 
that  the  said  replication  takes  too  narrow  a  traverse,  to  wit,  by 
traversing  only  that  the  plaintiff  was  indebted  as  alleged,  instead  of 
traversing  that  he  was  and  is  indebted  as  alleged ;  that  the  said 
replication  departs  and  varies  from  the  usual  course  of  precedents, 
and  tends  to  embarrass  and  perplex  the  defendant,  in  this,  to  wit, 
that  it  leaves  him  in  doubt  as  to  how  much  of  his  said  plea  is 
admitted  or  denied,  what  evidence  he  should  be  prepared  to  adduce 
in  support  of  his  plea,  what  evidence  by  the  plaintiff  will  entitle  him 
to  a  verdict,  what  will  be  the  effect  of  a  verdict  either  in  his  or  the 
defendant's  favour ;  and  that  the  said  replication  is  ambiguous  and 
uncertain,  because  it  does  not  in  terms  admit  or  deny  that  the 
plaintiff  was  indebted  to  the  defendant  at  the  time  of  his  pleading 
his  said  last  plea,  &c. 

Joinders  in  demurrer. 
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Morrison  y^  Jones^  in  support  of  the  demurrer : 

Chadwick.  rpjjQ  gpgjj  count  charges  the  defendant  with  a  breach  of  the  agree- 
ment, in  suffering  the  premises  to  be  out  of  repair  during  the  term. 
The  plea  is  a  mere  argumentative  denial  of  the  existence  of  the 
tenancy  at  the  time  of  the  alleged  breach. 

[  ♦273  ]  (Maulb,  J. :  The  plea  is  evidently  *drawn  to  meet  the  view,  that 

a  partial  eviction  is  no  answer  to  an  action  for  suffering  the  premises 
to  be  out  of  repair,  the  tenant  retaining  the  rest.) 

No  doubt  it  is ;  but  for  that  there  is  no  authority. 

(V.  Williams,  J.:  jY^/rfon  v.  i4Mi7i  (i)  shows  that  an  eviction  from 
part  of  the  premises,  is  no  answer  to  a  breach  of  the  covenant  to 
repair.) 

*  *  A  similar  objection  arises  upon  the  third  plea.  It  alleges, 
that,  during  the  tenancy,  and  before  any  breach,  the  premises,  and 
the  defendant's  interest  therein,  were  duly  surrendered  to  the 
plaintiff  by  act  and  operation  of  law.  That  is  clearly  bad,  as  an 
argumentative  denial  of  the  continuance  of  the  tenancy. 

(Maule,  J. :  In  both  pleas,  the  allegation  that  the  tenancy  was 
[  *274  ]       put  an  *end  to,  is  an  affirmative  allegation,  not  a  negation.) 

If  the  defendant  means  to  deny  an  allegation  in  the  declaration,  he 
must  do  it  in  the  negative  of  the  words  the  plaintiff  has  used  in  his 
declaration. 

(Maulb,  J. :  The  defendant  says,  that,  before  the  alleged  breach, 
he  surrendered  the  premises  to  the  plaintiff,  and  the  plaintiff  accepted 
possession  of  them.  If  he  proves  that,  the  allegation  as  to  the 
committing  of  waste,  is  immaterial.) 

No  plea  can  be  good,  unless  it  be  an  absolute  denial,  in  negative 
terms,  of  the  words  in  the  declaration,  or  be  pleaded  in  confession 
and  avoidance.  This  plea  is  not  a  direct  traverse  of  anything  in 
the  declaration ;  nor  is  it  consistent  with  the  fact  of  the  defendant's 
having  been  guilty  of  waste  during  the  tenancy.     ♦     ♦     ♦ 

Peacock,  contra  : 

The  second  and  third  pleas  are  not  argumentative.  The  only 
promise  in  the  dealaration  is  one  which  the  law  will  imply,  a 
promise  arising  out  of  the  existence  of  the  tenancy.     It  is  an 

(1)  1  Q.  B.  618. 
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affirmative  promise  that  the  defendant  will  use  the  premises  in  a     Uobbison 
*fcenant-like  manner.     The  plea,  in  substance,  is,  that  the  defen-    chadwick. 
dant  was  unable  to  perform  this  promise,  because,  as  to  part  of       [  •zts  ] 
the  premises,  the  plaintiff  evicted   him,  and,  as  to  the  rest,  he 
rendered  them,  and  the  plaintiff  received  possession  of  them. 

(CoLTMAN,  J. :  Have  you  any  authority  for  saying  that  an 
eviction  from  part  entitles  the  tenant  to  give  up  the  entire 
premises  ?) 

In  Smith  v.  Raleigh  (i),  it  was  held,  that,  where  premises  are  let  at 
an  entire  rent,  an  eviction  from  part,  if  the  tenant  thereupon  gives 
up  possession  of  the  residue,  is  a  complete  defence  to  an  action  for 
use  and  occupation.  And,  in  a  note,  the  reporter  adds:  ''This  case 
was  recognised  by  Dallas,  Ch.  J.,  in  Stokes  v.  Cooper,  Worcester 
Lent  Assizes,  1814,  in  which  the  rule  was  laid  down,  that,  after 
eviction  from  part,  the  landlord  cannot  recover  upon  the  original 
contract,  and  the  tenant,  by  giving  up  the  possession  of  the  residue, 
is  entirely  discharged ;  but  that,  if  the  tpnant,  after  eviction, 
continues  in  possession  of  the  residue,  he  may  be  liable  upon  a 
quantum  meruit :  vide  Dalston  v.  Reeve,  1  Ld.  Ray.  77,  CIuu'b  case, 
10  Rep.  128." 

(V.  Williams,  J. :  Does  an  eviction  from  part  of  the  premises  do 
any  thing  more  than  operate  a  suspension  of  the  rent  ? 

Maule,  J. :  It  is  difficult  to  see  why  it  should  not  discharge 
the  tenant  from  the  performance  of  all  the  other  duties  also. 

V.  WiLLUMs,  J. :  What  becomes  of  the  estate  ?) 
It  may  remain  where  it  was. 

(Maule,  J. :  The  material  part  of  the  plea  is,  not  the  landlord's 
taking  possession  of  part,  but  the  tenant's  giving  up  the  rest. 
Netvton  v.  Allin  (2)  seems  to  assume,  that,  if  the  tenant  had  chosen 
to  avail  himself  of  the  right  to  relinquish  the  rest  of  the  premises, 
he  would  have  been  released  from  all  the  duties  of  tenant. 

CoLTMAN,  J. :  Is  there  any  case  where  the  tenant  has  been  held 
to  be  discharged  from  his  covenant  *by  reason  of  the  act  of  the       [  '276  ] 
evictor  making  it  impossible  for  him  to  perform  it*? 

(1)  14  E.  R.  829  (3  Gamp.  613).  (2)  1  Q.  B.  518 ;  1  O.  &  D.  44. 
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Morrison         Maulb,  J. :  He  may  be  evicted  from  a  portion  that  is  essential 
Chadwiok.    to  tb®  performance  of  the  covenant.) 

Newton  v.  Allin  was  the  case  of  a  covenant  under  seal.  Here,  the 
defendant  is  charged  upon  a  mere  contract  implied  by  law:  and  his 
contention  is,  that,  by  reason  of  what  has  taken  place,  the  contract 
implied  by  law  is  gone. 

(V.  Williams,  J. :  Does  the  plea  amount  to  an  averment  that 
the  plaintiff  accepted  the  possession  ? 

Maule,  J. :  The  material  part  of  the  plea  is,  the  abandonment. 
The  argument  requires  that  the  term  should  be  still  subsisting.) 

It  undoubtedly  does  so. 

The  substance  of  the  declaration  is,  that  the  defendant  became 
tenant,  and  that  the  tenancy  continued  at  the  time  of  the  breach. 
The  plea  states,  that,  during  the  tenancy,  and  before  breach,  that 
took  place  between  the  parties  which  amounts  to  a  surrender  by 
act  and  operation  of  law.  [He  cited  Grimman  v.  Legg€{\)  and 
Dodd  v.  Acklom{2).'\ 

I  277  ]  {T.  Jones :  The  surrender,  to  be  valid,  should  be  in  writing. 

V.  Williams,  J. :  At  common  law,  no  writing  was  necessary ;  and 
surrenders  by  act  and  operation  of  law  are  expressly  excepted  out 
of  the  Statute  of  Frauds. 

jT.  Jones:  The  surrender  here  set  up,  is  a  surrender  by  act  of 
the  parties  ;  and  therefore  must  be  in  writing. 

Maule,  J. :  If  Mr.  Jones's  argument  is  well  founded,  it  brings 
it  back  to  the  same  question  as  that  which  arises  upon  the  second 
plea.) 

The  replication  to  the  fifth  plea  is  entirely  out  of  the  usual  form, 
and  is  clearly  bad.  The  allegation  in  the  plea,  is,  that  the  plaintiff, 
at  the  time  of  pleading,  ''  was  and  still  is  indebted,''  &c. 

(Maule,  J. :  That  is,  at  the  time  of  the  commencement  of  the  suit, 
[  '278  ]       and  from  thence  *to  the  time  of  pleading.) 

(1)  32  R.  R.  398  (8  B.  &  C.  324).  (2)  64  R.  R.  838  (6  Man,  &  G.  672  ; 

7  Scott,  N.  R,  415), 
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The  plaintiff  was  bound  by  his  replication  to  traverse  the  allegation     Morrison 
in  the  plea.  chadwick. 

(Maulb,  J. :  He  does  so.  At  the  time  of  which  the  replication 
speaks,  the  plaintiff  denies  that  he  was  indebted  at  the  time  and  in 
the  manner  mentioned  in  the  plea.     It  seems  to  me,  I  confess,  the 

appropriate  way  of  doing  it.) 

*  *  «  «  » 

jf'.  Jones,  in  reply :  [  279  ] 

*     *    It  is  said  that  the  second  plea  shows  that  the  plaintiff  has       [  280  ] 
estopped  himself  from  complaining  of  the  defendant's  breach  of 
contract.     That,  in  substance,  amounts  to  this,  that  an  eviction 
from  part  of  the  premises,  is  an  answer  to  the  action. 

(Maule,  J. :  That  the  defendant's  breach  of  contract  is  excused.) 

Assuming  that  it  does  substantially  amount  to  an  excuse,  is  it  well 
pleaded?  It  is  clearly  bad,  as  showing  a  suspension  of  the  relation 
of  landlord  and  tenant.  Why  is  it,  that  an  eviction  of  the  tenant 
from  part  of  the  premises,  followed  up  by  a  relinquishment  of  the 
rent,  discharges  the  tenant  from  the  performance  of  his  contract? 
The  landlord  says,  "You  owe  me  a  duty."  "True,"  says  the 
tenant,  "  I  did  owe  you  a  duty ;  but  you  have  discharged  me,  by 
an  act  which  operates  a  suspension  of  the  relation  of  landlord  and 
tenant  between  us." 

(Maule,  J. :  I  think  you  will  find  it  difficult  to  show  that  the 
eviction  puts  an  end  to  the  term.) 

It  operates  a  suspension  of  the  tenancy,  of  the  right  of  the  landlord 
to  demand  the  rent  and  the  performance  of  the  covenants,  and  of 
the  right  of  the  tenant  to  have  possession  of  the  premises  on  pay- 
ment of  the  rent.  An  allegation  of  a  tenancy,  can  only  mean  a 
holding  in  fact,  or  that  the  party  has  a  right  to  the  possession  of 
the  premises  as  tenant. 

(Maule,  J. :  Fealty  is  essential  to  a  tenancy,  but  not  rent.  JThere 
is  a  great  deal,  in  Littleton  on  Tenures,  about  tenures,  where 
nothing  is  said  about  contract.) 

The  plea  is  clearly  bad  in  form:  it  does  not  confess  that  the 
defendant  was  guilty  of  a  breach  during  the  tenancy ;  and  it  is  an 
argumentative  denial  only.  Assuming  it  to  be  a  good  defence  in 
substance,  it  is  informally  pleaded,  like  the  case  put  in  Doctrina 
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Morrison     Placitandi  (i),  where,  in  trespass  for  taking  away  the  plaintiffs 

Chadwick.    goods,  a  plea  that  the  plaintiff  *never  had  any  goods,  was  said  to 

[  ♦2S1  ]      be  an  infallible  argument,  and  yet  no  plea. 

The  third  plea  does  not  show  a  surrender  by  operation  of  law ; 

which  is  altogether  irrespective  of  the  intention   of  the  parties. 

*     *     If  the  Court  of  Exchequer  be  right  [in  Lyon  v.  Reed  (2)], 

there  can  be  no  surrender  by  act  and  operation  of  law,  unless  the 

law  can  infer  the  intention ;  and  that  is  not  the  case  here.     Then, 

if  this  be  a  surrender  by  act  of  the  parties,  the  29  Car.  II.  c.  3,  s.  3, 

avoids  it.     *     *     * 

Cur,  adv.  vxdt, 

[  282  ]       CoLTMAN,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  by  a  landlord  against  his  tenant,  founded  on 
a  promise  to  use  the  demised  premises,  during  the  continuance  of 
the  tenancy,  in  a  tenant-like  manner.  The  breach  alleged,  is,  that, 
during  the  continuance  of  the  tenancy,  he  used  them  in  so  untenant- 
like  a  manner  that  they  became  ruinous,  &c.  There  was  also  a 
count  for  use  and  occupation,  and  there  were  the  money  counts. 

To  the  first  count  of  the  declaration,  the  defendant  pleaded, 
secondly,  that  the  plaintiff,  during  the  continuance  of  the  tenancy, 
and  before  any  breach,  entered  into  a  certain  part  of  the  demised 
premises,  to  wit,  the  shed,  and  ejected,  expelled,  and  put  out  the 
[  •283  ]  defendant  *from  the  possession  thereof,  whereupon  the  defendant, 
before  any  breach,  and  whilst  he  was  so  expelled,  &c.,  wholly 
quitted,  abandoned,  and  gave  up  to  the  plaintiff  the  residue  of  the 
demised  premises,  and  the  possession  thereof,  and  the  plaintiff  has 
from  thenceforward  had  the  same,  and  the  possession  thereof. 

To  this  plea  the  plaintiff  demurred,  insisting  that  it  amounted 
only  to  an  argumentative  denial  of  the  allegation  that  a  breach  was 
committed  during  the  tenancy. 

For  the  defendant,  it  was  said,  that  the  plea  was  a  good  plea  in 
confession  and  avoidance:  for,  it  was  insisted,  that,  when  the 
plaintiff  entered  on  his  tenant,  and  evicted  him  from  a  part  of  the 
premises,  the  tenant  was  justified  in  relinquishing  the  possession 
of  the  remainder,  and  was  no  longer  bound  to  perform  the  agree- 
ment he  had  entered  into  on  becoming  tenant.  But  we  are  of 
opinion  that  this  proposition  cannot  be  supported. 

An  eviction  by  a  landlord  of  his  tenant  from  a  part  of  the 
premises,   creates  a   suspension  of   the  entire    rent    during   the 

(1)  P.  41.  (2)  67  B.  R.  593  (la  M.  &  W.  285). 
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continuance  of  the  eviction,  until  the  tenant  re-enters  and  resumes     Moruisom 
possession  :  see  the  authorities  cited  in  1  Wms.  Saund.  204,  n.  (2).    chadwick. 
But  there  is  no  authority  for  holding  that  the  tenancy  is  thereby 
put  an  end  to,  or  the  tenant  discharged  from  the  performance  of 
his  covenants,  other  than  the  covenant  for  the  payment  of  rent. 

It  may  be  urged,  that  the  landlord  may  have  evicted  the  tenant 
from  the  possession  of  a  part  of  the  demised  premises,  the  posses- 
sion of  which  part  was  the  main  inducement  to  him  to  enter  into 
the  covenants  of  the  lease,  and  therefore  that  he  ought  not  any 
longer  to  be  bound  by  them.  But  it  is  to  be  borne  in  mind,  that, 
in  addition  to  the  suspension  of  the  rent,  the  lessee  may  maintain 
his  action  against  the  lessor  for  the  eviction ;  by  which,  it  is  to  be 
presumed  that  he  will  obtain  satisfaction  *for  any  inconvenience  or  [  *284  ] 
loss  which  he  may  suffer. 

If  the  eviction  of  a  part  by  the  landlord  will  not  discharge  the 
tenant  from  the  performance  of  the  covenants  of  his  lease,  other 
than  the  covenant  to  pay  rent,  will  the  relinquishing  the  possession 
of  the  land,  and  the  landlord's  taking  possession,  have  that  effect  ? 
We  think  it  will  not ;  for,  the  allegations  do  not  show  a  dissolution 
of  the  tenancy  by  mutual  consent.  The  tenancy,  therefore,  con- 
tinues ;  and,  whilst  the  tenancy  continues,  the  obligation  to 
perform  the  covenants  continues  (i).  We  think,  therefore,  the  plea 
is  bad. 

The  third  plea  alleges  a  surrender  of  the  tenancy  before  any 
breach,  by  operation  of  law,  by  the  defendant's  quitting  possession 
of  the  lands  demised,  with  the  consent  of  the  plaintiff,  with  the 
intention  of  putting  an  end  to  the  tenancy,  and  by  the  plaintiff's 
accepting  such  possession,  with  the  intention  of  putting  an  end  to 
the  tenancy. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  this  plea  was 
bad,  on  the  ground  that  the  agreement  stated  in  the  plea,  would 
not  constitute  a  surrender  by  act  and  operation  of  law ;  and  that 
the  plea,  unless  it  showed  a  surrender,  furnished  no  answer  to  the 
declaration.  And  we  agree  that  this  is  so;  for,  the  breach  is 
admitted  ;  and,  if  the  tenancy  continued,  no  answer  is  given  to  it. 

If,  however,  it  ought  to  be  held,  agreeably  to  what  is  said  in 

(1)  It  would  appear,  therefore,  that,  the  purpose  of  doing  the  repairs.     It 

where  the  lessor  has  evicted  the  lessee  would,  of  course,  be  a  good  answer  to 

or  assignee,  or  has  taken  possession  an  action  of  covenant  for  not  repair- 

with  his  assent,  the  lessee  or  assignee  ing,  to  say  that  the  defendant  was  pre- 

would,  under  a  covenant  to  repair,  be  vented  by  the  plaintiff  from  entering, 
bound  to  re-enter  upon  the  lessor  for 
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MoBRisoN  Grimvian  v.  Legge  (i),  that  the  plea  shows  a  *8urrender  by  act  and 
Chadwick.  operation  of  law,  we  think  the  plea  is  bad,  on  special  demurrer,  as 
[  *2H'>  ]  amounting  only  to  an  argumentative  denial  that  any  breach  had 
been  committed  during  the  continuance  of  the  tenancy. 

The  fifth  plea  is  a  plea  of  set-ofif,  alleging,  in  the  usual  form, 
that  the  plaintiff,  before  and  at  the  time  of  the  commence- 
ment of  the  suit,  was,  and  still  is,  indebted  to  the  defendant  in 
a  large  sum  of  money,  &c.  To  this  plea  the  plaintiff,  in  his 
replication,  says  that  he  was  not  indebted  to  the  defendant  in 
manner  and  form  as  in  the  defendant's  last  plea  is  alleged. 
To  this  replication  the  defendant  demurred,  on  the  ground  that  it 
ought  to  have  alleged  that  the  plaintiff  was  not  nor  is  indebted  to 
the  defendant. 

The  replication  in  this  case  deviates  from  the  usual  form  of 
pleading:  but  it  appears  to  us  to  be  grammatically  correct,  and 
that  the  allegation  that  the  plaintiff  was  not  indebted  in  manner 
and  form,  amounts  to  a  direct  traverse  of  the  matter  alleged  in  the 
plea,  and  that  it  sufficiently  answers  what  is  alleged. 

The  plaintiff,  therefore,  is,  we  think,  entitled  to  judgment. 

Judgment  fo)'  the  plaintiff. 


1849.  CROSSFIELD   v.  MOREISON. 

Feb^2,  j^  Q  g  286—309  ;  S.  C.  18  L.  J.  C.  P.  135  ;   13  Jur.  565;  6  Dowl.  &  L.  608.) 

[  286  ]  A.,  the  lessee  of  certain  coal-mines,  for  a  term  of  years,  by  indenture 

assi^^ned  the  same  to  B.  for  the  unexpired  residue  of  his  term,  B. 
covenanting  that  he,  his  executors,  &c.,  would,  at  all  times  during  so 
long  as  he  or  they  should  be  in  possession  or  receipt  of  the  rents,  produce, 
and  profits  of  the  premises,  pay  to  the  lessors  the  rents,  galeages,  and  way- 
leaves  reserved  and  made  payable  by  the  original  lease,  and  observe  and 
perform  all  other  the  covenants  therein  contained,  and  would  at  all  times 
thereafter  keep  harmless  and  indemnified  A.,  his  heirs,  &c.,  from  and  against 
the  rents,  covenants,  &c.,  in  the  said  lease,  and  from  and  against  all 
actions,  &c.,  for  and  in  respect  of  the  same  covenants,  or  otherwise  in 
relation  thereto. 

In  covenant  by  A.  against  B.  upon  this  indenture,  the  declaration  assigned 
two  breaches,  first,  non-payment  of  the  rents  and  galeages,  &c.,  accruing 
whilst  B.  was  in  possession  or  receipt  of  the  rents,  produce,  and  profits  of 
the  premises ;  secondly,  that  B.  had  neglected  to  keep  A.  indemnified.  Plea, 
to  the  whole  declaration,  that,  at  the  times  when  the  said  rents  and  galeages 
became  due,  B.  was  not  in  possession  or  receipt  of  the  rents,  produce,  or 
profits  by  the  indenture  assigned,  &c.  : 

Held,  that  the  issue  raised  by  this  plea  was  an  immaterial  issue,  inasmuch 
as  the  restrictive  words,  **  so  long  as  B.,  his  executors,  &c,,  should  be  in 

(1)  32  R.  R.  398  <8  B.  &  C.  324). 
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possession  or  receipt  of  the  rents,  produce,  and  profits  of  the  premises,'*  did  Grossfield 
not  extend  to  the  covenant  of  indemnity ;  and,  consequently,  that,  the  jury  r, 

having  found  for  the  defendant  on  the  issue  joined  on  that  plea,  A.  was  Morbibon, 
entitled  to  judgment  non  ohatauU  veredicto. 

This  was  an  action  of  covenant. 

The  declaration  stated,  that  theretofore,  and  before  and  at  tlie 
time  of  the  making  of  the  indenture  of  lease  thereinafter  mentioned, 
Margaret  ThcTmas  and  William  Trew  were  seised  in  their  demesne 
as  of  fee,  of  and  in  the  premises  thereinafter  mentioned  to  have 
been  demised  ;  and  that,  being  so  seised,  afterwards,  to  wit,  on  the 
29th  of  July,  1885,  by  a  certain  indenture  of  lease  then  made  between 
the  said  Margaret  Thomas  and  William  Trew  of  the  one  part,  and 
the  plaintiff  of  the  other  part,  profert,  for  and  in  consideration 
of  the  galeage,  rents,  payments,  duties,  covenants,  conditions,  and 
*agreements  thereinafter  reserved,  mentioned,  and  contained,  on  the       [  '287  ] 
part  and  behalf  of  the  plaintiff,  his  executors,  administrators,  and 
assigns,  to  be  paid,  rendered,  kept,  done,  and  performed,  they  the  said 
Margaret  Thomas  and  William  Trew  did  demise,  lease,  and  to  farm  let 
unto  the  plaintiff,  his  executors,  administrators,  and  assigns,  all  and 
singular  the  mine,  vein,  pit,  grove,  bed,  and  hole  of  coal  called  the 
Large  Vein,  being  the  vein  of  coal  commonly  worked  in  the  parish 
of  Monythusloyne,  lying  in  and  underneath  all  those  two  several 
messuages  or  dwelling-houses,  out-houses,  barns,  stables,  buildings, 
gardens,   and  the  several  closes  of  lands,   arable,   meadow,  and 
pasture,  which  were  more  particularly  delineated,  together  with 
the  quantities,  mears,  metes,  and  bounds  thereof,  in  or  by  the 
map  or  plan  indorsed  on  the  first  skin  of  the  said  indenture,  and 
which  lands  were  called  or  known  by  the  several  names  of  the 
Tyn-y-gelly  and  Lwyn-Celyn  farms,  then  in  the  several  and  respec- 
tive tenures  and  occupations  of  John  Jones  and  Richard  Lewis,  and 
were  situate  in  the  said  parish  of  Monythusloyne,  in  the  county  of 
Monmouth,  containing  by  admeasurement  forty-six  acres  or  there- 
abouts, excepting  always  so  much  and  such  parts  of  the  said  veins 
of  coal  as  might  be  necessary  to  remain  unworked  for  the  purpose 
of  supporting  and  keeping  effective  the  main  level  or  tram-road 
thereinafter  mentioned,  leading  or  extending  from  the  Pentwyn 
lands  under  and  through  the  lands  of  the  said  Margaret  Thomas 
and  William  Trew,  to  the  Pen-y-van-Issa  coal  lands ;  and  also  full 
and  free  liberty,  licence,  and  authority  to  and  for  the  plaintiff,  his 
executors,  administrators,  and  assigns,  and  their  respective  miners, 
workmen,  colliers,  servants,  labourers,  and  others,  to  open,  dig, 
search  for,  work,  gain,  raise,  and  get  all  the  coal  thereby  demised 
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Ckosspikld    (except  as  aforesaid),  and  to  dig,  sink,  drive,  run,  and  make,  any 
MoBBisoN.    pits,  ^shafts,  levels,  tram  and  other  roads,  trenches,  drains,  and 
[  •288  ]       watercourses,  in,  under,  upon,  and  about  the  said  lands,  colliery, 
and  mines  or  works,  as  well  for  the  working  of  the  coal  thereby 
demised,  as  for  the  purpose  of  hauling,  carrying,  and  conveying 
any  other  coal  or  minerals,  the  produce  of  any  other  collieries  or 
estates,  and  particularly  to  continue  the  main  lev^  or  carriage 
road  then  in  progress   through^  the  Pentwyn  lands,  under  and 
through  the  said  lands  of  the  said  Margaret  Thomas  and  William 
Trew,  till  it  reaches  the  Pen-y-van-Issa  coal  lands;  and  also  to 
erect,  build,  and  set  up  in  and  upon  the  said  lands  and  premises, 
or  any  part  thereof,  storehouses,  smithies,  forges,  mills,  engines, 
hovels,  sheds,  and  other  buildings  and  machines,  for  the  better  and 
more  effectually  working  of  the  said  colliery  or  coal-mines,  and  the 
accommodation  of  the  colliers,  miners,  and  others  who  should  be, 
from  time  to  time,  employed  in  and  about  the  said  colliery  and 
mines ;  but  no  such  building  or  machine  should  be  erected  within 
one  hundred  yards  of  any  dwelling-house  then  being  upon  the  said 
lands,  without  the  consent   of   the   said   Margaret   Thomas  and 
William  Trew,  their  heirs  and  assigns,  had  and  obtained;  and 
also  to  construct  and  make  yard  spoil  banks  and  deposits  of  coal 
or  rubbish  upon  the  said  lands ;  and,  for  the  purpose  of  using  and 
exercising  the  several  powers  and  authorities  thereby  granted,  to 
take,  use,  and  occupy  so  much  of  the  surface  of  the  said  lands  as 
might  be  reasonably  necessary,  he  the  said  plaintiff,  his  executors, 
administrators,  and  assigns  paying,  for  so  much  and  such  parts  of 
the  surface  of  the  said  lands  as  might  be  used  for  any  of  the 
purposes  aforesaid,  the  fair  and  just  value  thereof;  and  also  to 
raise  and  quarry  from  and  out  of  the  said  lands,  and  to  use  in  the 
erection  of  the  buildings  and  works  to  be  set  up  under  the  powers 
therein  contained,  all  such  stone,  clay,  and   sand,  as  might  be 
[  *289  ]      reasonably  required  for  *such  purpose ;  and  likewise  full  and  free 
licence  and  authority  to  bring  out,  up,  convey  through,  and  work, 
raise,   and   get  up,   by  means  of   the   said    lands   thereinbefore 
described,  or  any  part  thereof,  from  or  out  of  any  other  lands, 
any  other    coals    or    minerals    whatsoever    than   those    thereby 
demised  ;  and  likewise  full  and  free  liberty  of  ingress,  egress,  and 
regress,  to  and  for  the  plaintiff,   his  executors,   administrators, 
and  assigns,  agents,  workmen,   labourers,    servants,    customers, 
and  dealers,  in  and  upon  the  said  farm  and  lands,  with  horses, 
carts,  and  other  carriages,  to  and  for  the  working,  hauling,  and 
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carrying  away  the  said  coal,  and  the  using  and  exercising  the  Cbosspirld 
several  powers  thereby  granted,  at  all  times  at  his  and  their  will  mobrisok. 
and  pleasure,  without  any  interruption,  molestation,  hindrance, 
obstruction,  denial,  or  impediment  of  or  by  the  said  Margaret 
Thomas  and  William  Trew,  or  either  of  them,  their  heirs  or 
assigns,  or  the  heirs  and  assigns  of  either  of  them,  subject,  never- 
theless, to  the  covenants  and  restrictions  on  the  part  of  the  lessee 
thereinafter  contained,  To  have,  hold,  use,  exercise,  and  enjoy  the 
said  mines,  vein,  pit,  grove,  bed,  and  hole  of  coal  (except  as 
aforesaid),  and  all  and  singular  other  the  privileges,  liberties, 
powers,  and  premises  thereby  granted,  demised,  and  leased  as 
aforesaid,  or  intended  so  to  be,  with  their  and  every  of  their 
appurtenances,  unto  the  plaintiff,  his  executors,  administrators, 
and  assigns,  from  the  1st  of  May,  1834,  for  and  during  and  unto 
the  full  end  and  term  of  twenty  years  thence  next  ensuing,  and 
fully  to  be  complete  and  ended ;  and  to  have  and  to  hold  all  and 
every  the  coal  thereby  demised  that  should  or  might  be  found  or 
raised  during  the  said  term  thereby  granted,  or  intended  so  to  be, 
unto  him  the  plaintiff,  his  executors,  administrators,  and  assigns, 
and  as  his  and  their  own  proper  goods  and  chattels,  Yielding  and 
paying  therefor,  for  every  ton  of  large  marketable  coals,  of  the 
♦weight  of  20  cwt.,  of  112  lbs.  to  the  cwt.,  that  should  be  raised,  [  '290  ] 
gotten,  and  brought  out  from  and  underneath  the  said  lands,  and 
being  the  produce  thereof,  the  royalty,  galeage,  or  sum  of  9Jrf.; 
and  also,  in  case  such  royalty,  galeage,  or  sum  of  money  should 
not  amount  to  the  yearly  sum  of  426Z.  5«.,  then  yielding  and 
paying,  during  so  many  years  of  the  said  term  thereby  granted  as 
the  said  coals  thereby  demised  (except  as  aforesaid)  should  continue 
unworked  and  unexhausted,  and  until  all  such  large  marketable 
coal  (except  as  aforesaid)  as,  according  to  the  usual  mode  of  working 
by  level,  ought  to  be  worked  out,  should  be  exhausted,  but  no 
longer,  such  further  amount,  rent,  or  royalty  as,  with  the  said 
galeage,  in  case  any  should  become  due,  should  amount  in  the 
whole  to  the  yearly  rent  or  sum  of  426i.  6«. ;  but,  in  case  no  such 
galeage  should  become  due,  then  yielding  and  paying  the  rent  or 
sum  of  426i.  5«.,  such  yearly  rent  to  be  computed  from  the  com- 
mencement of  the  said  demise ;  and  also  yielding  or  rendering,  on 
demand,  so  long  as  any  of  the  coals  thereby  demised  should  be 
worked  and  raised,  one  ton  and  five  hundred  weight  of  coals 
weekly  for  the  use  of  the  said  Margaret  Thomas  and  William  Trew, 
free  of  charge,  such  coal  to  be  delivered  on  the  tram-road  of  the 
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CB088FWLD    Monmouthshire  Canal  Company,  at  the  point  where  the  coals 
MoRBisoN.    worked  from  the  said  lands  should  be  first  placed  upon  such  tram- 
road;  and  also  yielding  and  paying  for  such  quantity  of  coal  as 
should  remain  unworked,  for  the  purpose  of  supporting  the  said 
road  leading  from  the  Pentwyn  lands  to  the  Pen-y-van-Issa  coal 
lands,  the  said  galeage  of  9id.  per  ton,  of  the  weight  aforesaid; 
and  also  yielding  and  paying  for  every  5^  tons  of  coal,  of  the 
weight  thereinbefore  mentioned,  not  being  the  produce  of  the  lands 
thereinbefore  described,  which  should  be  conveyed  by  the  plaintiff, 
[  •^ai  ]      his  executors,  administrators,  or  assigns,  or  any  other  *person  or 
persons  by  his  or  their  authority,  through  the  said  lands,  and 
should  have  been  raised  and  gotten  from  and  out  of  the  Pen-y- 
van-Issa  estate,  the  property  of  Robert  Phillips,  Esq.,  the  way-leave 
or  sum  of  9fd.,  for  every  11  tons  of  coals,  of  the  weight  aforesaid, 
not  being  the  produce  of  the  lands  thereinbefore  described,  which 
should  be  conveyed  by  the  plaintiff,  his  executors,  administrators, 
or  assigns,  through  the  said  lands,  and  should  have  been  raised 
and  gotten  from  and  out  of  any  other  lands  than  the  Pen-y-van- 
Issa  estate,  the  way-leave  or  sum  of  9|rf.;  and  it  was  thereby 
declared  and  agreed  that  the  rents,  royalties,  and  sums  of  money 
thereby  reserved,  should  be  paid  free  from  taxes,  without  any 
reduction  or  abatement  on  account  of  any  claim  made  or  to  be 
made  by  Benjamin  Hall,  Esq.,  lord  of  the  manor  of  Abercarne,  of, 
for,  or  in  respect  of  the  said  coals,  or  any  of  them,  or  the  working, 
raising,  or  carrying  away  of  the  same,  or  otherwise  howsoever; 
and  that,  whilst  the  said  rent  of  426{.  5«.  should  continue  due  and 
payable,  the  same  should  be  paid  by  quarterly  payments  on  the 
1st  of  August,  the  1st  of  November,  the  1st  of  February,  and  the 
Ist  of  May,  the  first  of  such  payments  to  be  calculated  as  having 
become  due  and  payable  on  the  Ist  of  August,  1884 ;  and  that,  in 
case  the  said  royalty  or  galeage  of  9|(£.  per  ton  should  exceed  in 
any  one  year  of  the  said  term,  the  said  rent  of  4262.  5$.,  such 
excess  should  be  paid  at  the  expiration  of  such  year ;  and  that,  at 
the  same  time,  all  such  sums  as  during  the  preceding  year  might 
have  become  due  for  way-leave,  should  be  paid,  all  and  every  the 
payments  thereby  reserved,  being  made  by  the  promissory  notes 
or  acceptances  of  the  plaintiff,  his  executors,  administrators,  or 
assigns,  payable  in  two  months  from  the  time  when  the  said  rents, 
galeages,  or  sums  of  money  should  have  become  due  and  payable  : 
And  the  plaintiff  did  thereby,  for  himself,  his  heirs,  executors,  and 
L  *292  ]      administrators,  *Qovenant,  promise,  and  agree  to  and  with  the 
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said  Margaret  Thomas  and  William  Trew,  their  heirs  and  assigns,  Cropsfibld 
that  he,  the  plaintiff,  his  executors,  administrators,  or  assigns,  or  mourison. 
some  or  one  of  them,  should  and  would  well  and  truly  pay  or  cause  to 
be  paid  unto  the  said  Margaret  Thomas  and  William  Trew,  or  to  one 
of  them,  their  or  one  of  their  heirs  or  assigns,  or  other  the  person 
or  persons  who,  under  the  reservations  thereinbefore  contained, 
should  be  entitled  to  receive  the  same,  the  said  rent,  galeage,  and 
way-leave,  and  yield  and  render  the  coal  thereinbefore  reserved,  at 
the  respective  times,  and  in  the  manner  and  proportion  therein- 
before mentioned :  That  afterwards,  and  during  the  continuance  of 
the  said  demise,  to  wit,  on  the  1st  of  January,  1845,  by  a  certain 
indenture  of  assignment  then  made  between  the  plaintiff  of  the 
first  part,  tlie  defendant  of  the  second  part,  and  one  John  Beid  of 
the  third  part,  profert,  the  plaintiff,  for  the  considerations  therein 
mentioned,  did  bargain,  sell,  assign,  transfer,  and  set  over  unto  the 
said  John  Beid,  his  executors,  administrators,  and  assigns,  all  and 
singular  the  mine,  vein,  pit,  grove,  bed,  and  hole  of  coal,  liberties, 
privileges,  licences,  powers,  and  authorities,  rights,  members, 
and  appurtenances  demised  by  and  then  held  under  and  by 
virtue  of  the  said  indenture  of  lease  (except  as  is  there  mentioned 
to  be  excepted)  and  also  the  said  indenture  of  lease,  To  hold  the 
same  (except  as  aforesaid)  unto  the  said  John  Beid,  his  executors, 
administrators,  and  assigns,  from  thenceforth  for  and  during  all 
the  residue  then  to  come  and  unexpired  of  the  said  term  of  twenty 
years  granted  by  the  said  indenture  of  lease,  and  to  hold,  possess, 
and  enjoy  the  coals  that  should  and  might  during  the  said  term  be 
found,  gotten,  or  raised  in  or  under  the  hereditaments  mentioned  in 
the  said  indenture  of  lease,  unto  the  said  John  Beid,  his  executors, 
administrators,  and  assigns,  to  and  for  his  and  their  own  absolute 
♦use  and  benefit,  as  his  and  their  own  proper  goods  and  chattels,  [  '^ss  ] 
subject,  nevertheless,  to  the  payment  of  the  several  rents,  galeages, 
wayleaves,  and  sums  of  money  in  and  by  the  said  indenture  of 
lease  reserved  and  made  payable,  save  only  the  arrears  thereof,  if 
any,  to  the  day  of  the  date  of  the  said  indenture  of  assignment, 
and  to  the  performance  and  observance  of  the  covenants,  conditions, 
provisoes,  declarations,  and  agreements  therein  contained  on  the 
part  of  the  tenant,  lessee,  or  assignee,  his  executors,  administrators, 
and  assigns,  to  be  paid,  observed,  and  performed ;  and  it  was  thereby 
declared  by  and  between  the  said  parties  to  those  presents,  that  the 
said  John  Beid,  his  executors,  administrators,  and  assigns,  should 
stand  possessed  of  all  and  singular  the  premises  thereinbefore 
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GR0S9PIELD  assigned,  or  otherwise  assured,  or  intended  so  to  be,  upon  the 
MoRRisoK.  trusts,  and  for  the  intents  and  purposes  thereinafter  expressed 
and  contained,  that  is  to  say,  m  trust  for  the  said  defendant,  his 
executors,  administrators,  and  assigns,  until  default  should  be  made 
by  him  in  payment  of  the  sum  of  1,575/.  and  interest,  or  any  part 
thereof  respectively,  in  the  shares,  or  at  all  the  times,  and  in  the 
manner,  thereinbefore  appointed  for  the  payment  thereof  respec- 
tively, or  until  default  should  be  made  by  the  defendant,  his  heirs, 
executors,  or  administrators,  in  the  performance  of  the  covenants 
thereinafter  contained  on  the  part  of  the  defendant ;  and  upon  this 
further  trust,  that,  if  the  defendant,  his  heirs,  executors,  adminis- 
trators, or  assigns,  should  pay  or  cause  to  be  paid  the  said  sum  of 
1,575/.,  and  the  interest  thereon,  to  the  plaintiff,  his  executors, 
administrators,  or  assigns,  in  the  shares,  or  at  the  times,  and  in 
the  manner  thereinbefore  appointed  for  payment  thereof  respec- 
tively, and  should  duly  and  faithfully  perform  the  covenants  of 
him  the  defendant  thereinafter  contained,  then,  and  in  that  case, 
[  '294  ]  he,  the  said  John  Reid,  his  executors,  administrators,  *and  assigns, 
should,  immediately  after  such  payment  should  be  so  made  as 
aforesaid,  upon  the  request,  and  at  the  costs  and  charges  of  the 
defendant,  his  executors,  administrators,  or  assigns,  assign  the  said 
mine,  vein,  pit,  grove,  bed,  and  hole  of  coal,  and  other  the  said 
premises  thereby  assigned,  or  intended  so  to  be,  with  their  appur- 
tenances, unto  the  defendant,  bis  executors,  administrators,  or 
assigns,  for  and  during  all  the  residue  which  should  be  then 
unexpired  of  the  said  term  thereby  assigned,  or  intended  so  to  be, 
for  his  and  their  own  use  and  benefit ;  but,  if  default  should  be 
made  by  the  defendant,  his  executors,  administrators,  or  assigns,  in 
the  payment  of  the  said  sum  of  1,575/.  and  interest,  or  any  part 
thereof  respectively,  for  the  space  of  fourteen  days  next  after  any 
one  of  the  several  days  or  times  thereinbefore  appointed  for 
payment  of  the  same  respectively,  the  same  having  been  demanded 
in  writing ;  or,  if  default  should  be  made  in  performance  of  the 
covenants  of  the  defendant  thereinafter  contained,  or  any  or  either 
of  them ;  then,  and  in  either  of  the  said  cases,  and  immediately 
thereupon,  upon  trust  that  he  the  said  John  B«id,  his  executors, 
administrators,  or  assigns,  did  and  should  absolutely  sell  and 
dispose  of  the  said  mine,  vein,  pit,  grove,  bed,  and  hole  of  coal,  and 
premises  thereby  assigned,  or  intended  so  to  be,  in  manner  therein 
mentioned ;  and  the  defendant  did  thereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant,  promise,  and  agree  to  and 
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with  the  plaintiff,  his  executors  and  administrators,  that  he,  the  Cbossfield 
defendant,  his  executors,  administrators,  or  assigns,  or  some  or  onb  moruison. 
of  them,  should  and  would,  at  all  times  during  so  long  as  he  or 
they  should  be  in  possession  or  receipt  of  the  rents,  produce,  and 
profits  of  the  said  premises  thereby  assigned,  under  the  trusts 
thereinbefore  contained,  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  lessors  of  the  said  premises,  or  other  the  person  or  persons 
who,  *under  the  reservations  contained  in  the  said  lease,  should  be  [  •^os  ] 
entitled  to  receive  the  same,  the  rents,  galeages,  and  wayleaves 
therein  reserved  and  made  payable,  and  should  and  would  yield 
and  render  the  coals  therein  reserved,  at  the  respective  times,  and 
in  the  manner  and  proportions  therein  mentioned,  and  should 
observe,  perform,  and  fulfil  all  other  the  covenants,  conditions,  pro- 
visions, and  agreements  therein  contained,  which,  on  the  part  of 
the  lessee  or  assignee  of  the  said  premises,  ought  to  be  paid, 
observed,  and  performed,  or  such  of  them  as  then  remained  sub- 
sisting, unperformed,  or  capable  of  taking  effect ;  and  should  and 
would,  at  all  times  thereafter,  effectually  keep  harmless  and 
indemnified  the  said  plaintiff,  his  heirs,  executors,  and  adminis- 
trators, and  also  the  said  John  Beid,  his  executors,  administrators, 
or  assigns,  of,  from,  and  against  the  rents,  covenants,  conditions, 
provisions,  stipulations,  and  agreements,  reserved  and  contained  by 
and  in  the  said  indenture  of  lease,  and  of  and  from  and  against  all 
actions,  suits,  costs,  charges,  damages,  and  expenses,  claims,  and 
demands  whatsoever,  for  or  in  respect  of  the  same  covenants, 
conditions,  provisions,  stipulations,  and  agreements,  or  otherwise 
in  relation  thereto :  That,  after  the  making  of  the  said  indenture 
of  lease,  and  during  the  continuance  of  the  said  demise,  to  wit,  on 
the  28th  of  September,  1886,  the  said  William  Trew  departed  this 
life,  leaving  the  said  Margaret  Thomas  him  surviving,  who  there- 
upon, to  wit,  on  the  day  and  year  last  aforesaid,  became  and  was 
seised  of  the  reversion  of  and  in  the  said  demised  premises,  and 
entitled  to  the  rents,  galeage,  and  wayleave  reserved  and  made 
payable  by  the  said  indenture  of  lease  as  aforesaid  ;  and,  being  so 
seised  and  entitled,  she,  the  said  Margaret  Thomas,  theretofore^ 
and  after  the  1st  of  January,  1888,  to  wit,  on  the  18th  of  July, 
1888,  duly  made  and  published  her  last  will  and  testament  in 
writing,  bearing  date  the  ♦day  and  year  last  aforesaid,  and  which  [  •^se  ] 
said  will  was  then  duly  signed  at  the  foot  thereof  by  the  said. 
Margaret  Thomas,  in  the  presence  of  two  credible  witnesses, 
present  at  the  same  time,  and  was  then  attested  and  subscribed  by 
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Cbobsfield  such  witnesses,  in  the  presence  of  the  said  Margaret  Thomas, 
Morrison,  a'ccording  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  thereby,  amongst  other  things,  gave  and  devised  the 
said  demised  premises  unto  Dacey  Miles,  Elizabeth  Watkiiis,  and 
Moses  Watkins,  their  heirs  and  assigns,  and  then  appointed  the 
said  Dacey  Miles,  Elizabeth  Watkins,  and  Moses  Watkins,  executrix 
and  executors  of  her  said,  will;  and  the  said  Margaret  Thomas 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  died  so  seised 
of  the  said  reversion  of  and  in  the  said  demised  premises,  with  the 
appurtenances,  as  aforesaid,  without  altering  her  said  will  as  to  the 
said  devise  of  the  said  demised  premises  ;  whereupon  and  whereby 
the  said  Dacey  Miles,  Elizabeth  Watkins,  and  Moses  Watkins, 
became  and  were  seised  of  the  said  reversion,  in  their  demesne  as 
of  fee ;  and,  being  so  seised,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  said  Dacey  Miles  and  Moses  Watkins 
departed  this  life,  leaving  the  said  Elizabeth  Watkins  them  sur- 
viving, who  then  became,  and,  at  the  time  of  the  making  of  the 
payments  by  the  plaintiff  as  thereinafter  mentioned,  was,  seised  of 
the  said  reversion,  in  her  demesne  as  of  fee,  and  was  the  person 
who,  under  the  reservations  contained  in  the  said  lease,  was 
entitled  to  the  rents,  galeages,  and  wayleaves  therein  reserved 
and  made  payable :  That,  afterwards,  and  whilst  the  defendant 
remained  and  was  in  possession  or  receipt  of  the  said  rents,  produce, 
and  profits  of  the  said  premises  by  the  said  last-mentioned 
indenture  of  assignment,  under  the  trusts  of  the  said  indenture  of 
assignment  contained,  to  wit,  on  the  10th  of  August,  1846,  a  large 
[•297]  sum  of  money,  to  wit,  the  sum  of  *106/.  11 «.  3rf.,  of  the  rent  or 
sum  of  426/.  5s.,  of  the  yearly  rent  aforesaid,  reserved  by  the  said 
indenture  of  lease,  became  and  was  due  and  payable  to  the  said 
Elizabeth  Watkins,  under  and  by  virtue  of  the  said  indenture  of 
lease,  for  one  quarter's  rent,  due  on  the  day  and  year  last  aforesaid  ; 
and  that,  afterwards,  and  whilst  the  defendant  remained  and  was 
in  possession  or  receipt  of  the  rents,  produce,  and  profits  as  afore- 
said, to  wit,  on  the  Ist  of  November,  in  the  year  last  aforesaid,  a 
certain  other  large  sum  of  money,  to  wit,  the  further  sum  of 
106i.  11«.  3d.,  of  the  rent  or  sum  of  426i.  6«.  of  the  yearly  rent 
aforesaid,  reserved  by  the  said  indenture  of  lease,  also  became  and 
was  due  and  payable  to  the  said  Elizabeth  Watkins,  under  and  by 
virtue  of  the  said  indenture  of  lease,  for  another  quarter's  rent  due 
on  the  day  and  year  last  aforesaid  ;  and  that  afterwards,  and  whilst 
the  defendant  remained  and  was  in  possession  or  receipt  of  the  said 
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rentsy  produce,  and  profits  as  aforesaid,  to  wit,  on  the  day  and  year  Crobsfibld 
last  aforesaid,  a  certain  other  large  sum  of  money,  to  wit,  the  sum  mobribov. 
of  lllL  18«.  4rf.,  for  a  galeage  rent  of  9|d.  per  ton,  of  the  weight 
aforesaid,  for  2,755  tons  of  coal  which  remained  unworked,  for  the 
purpose  of  supporting  the  said  road  leading  from  the  Pentwyn 
lands  of  the  Fen-y-van-Issa  coal  lands,  became  and  was  also  due 
and  payable  to  the  said  Elizabeth  Watkins,  under  and  by  virtue  of 
the  said  indenture  of  lease,  of  all  which  the  defendant  then  had 
notice :  Yet  the  defendant  and  the  said  John  Beid,  although  often 
requested  so  to  do,  did  not  nor  would,  nor  did  nor  would  either  of 
them,  pay  the  said  rents  or  sums  of  1061.  ll^.  Qd.,  106Z.  11«.  8^., 
and  llli.  18«.  4rf.,  or  any  or  either  of  them,  or  any  part  thereof,  or 
give  their  or  either  of  their  promissory  notes  or  acceptances  for  the 
same,  or  any  part  thereof,  but  wholly  neglected  and  refused  so  to 
do ;  and  thereupon,  afterwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  2nd  of  December,  1846,  the  now  plaintiff 
*was  called  upon  to  pay,  and  was  forced  and  obliged  to  pay,  to  the  [  '298  ] 
said  Elizabeth  Watkins,  a  large  sum  of  money,  to  wit,  the  sum  of 
2502.,  for,  on  account,  and  in  satisfaction  and  discharge  of  the  said 
last-mentioned  rents,  and  which  were  then  due  and  payable  to  her 
as  aforesaid,  under  and  by  virtue  of  the  said  indenture  of  lease ; 
and  the  plaintiff  was  also  put  to  great  costs,  charges,  and  expenses, 
in  consequence  of  the  non-payment  of  the  said  rents,  and  non- 
performance of  the  said  covenants  in  the  said  lease  contained  as 
aforesaid,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit, 
to  the  sum  of  850/.,  of  all  which  the  defendant,  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  day  and  year 
last  aforesaid,  also  had  notice ;  yet  the  defendant,  disregarding  his 
said  covenant  in  that  behalf  made  as  aforesaid,  had  not  (although 
often  requested  so  to  do)  kept  harmless  and  indemnified  the 
plaintiff,  of,  from,  and  against  the  said  rents,  covenants,  conditions, 
provisions,  stipulations,  and  agreements  reserved  and  contained  by 
and  in  the  said  indenture  of  lease,  and  of,  from,  and  against  all 
actions,  suits,  costs  and  charges,  damages  and  expenses,  claims  and 
demands  whatsoever,  for  or  in  respect  of  the  covenants,  condi- 
tions, provisions,  stipulations,  and  agreements,  or  otherwise  in 
relation  thereto,  but,  on  the  contrary  thereof,  had  wholly  neglected 
and  refused,  and  still  did  neglect  and  refuse,  to  keep  harmless  and 
indemnified  the  plaintiff  against  the  said  sums  of  1061.  lU.  M., 
1061.  11«.  8d.,  and  1111.  IBs.  4d.,  so  by  him  paid  to  the  said 
Elizabeth  Watkins,  for  the  rents  aforesaid,  or  any  or  either  of 
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Crossfield  them,  or  any  part  thereof,  or  of,  from,  or  against  tire  costs,  charges, 
MoRBisoK.  damages,  and  expenses  by  him  sustained  as  aforesaid,  in  conse- 
quence of  the  non-payment  of  the  said  rents  and  non-performance 
of  the  said  covenants  in  the  said  lease  contained,  and  which  on  the 
lessee's  part  ought  to  have  been  performed ;  and  so  the  plaintiff 
[  *299  ]       *in  fact  said  that  the  defendant  had  not  kept  his  said  covenant,  &c. 

The  defendant  pleaded,  first,  that  the  said  Margaret  Thomas  and 
William  Trew  did  not,  by  the  said  indenture  in  the  declaration  first 
mentioned,  demise,  &c.,  unto  the  plaintiff,  his  executors,  &c.,  the 
said  mines,  vein,  pit,  grove,  bed,  and  hole  of  coal,  and  other  the 
premises,  except  as  aforesaid,  in  manner  and  form,  &c. 

Secondly,  that  the  said  supposed  indenture  of  assignment  was 
not  the  deed  of  the  defendant. 

Thirdly,  that,  at  the  times  respectively  when  the  said  rents  or 
sums  of  1061.  lis.  8d.,  106L  lU.  8d.,  and  lllL  18«.  4d.,  or  any  or 
either  of  them,  or  any  part  thereof,  became  due,  the  defendant  was 
not  in  possession  or  receipt  of  the  said  rents,  produce,  or  profits  of 
the  said  premises  by  the  said  indenture  of  assignment  assigned, 
under  the  said  trusts  therein  contained,  in  manner  and  form  as  in 
the  declaration  alleged. 

Fourthly,  as  to  so  much  and  such  part  of  the  declaration 
as  related  to  the  non-payment  of  the  said  rents  or  sums  of 
1061.  lU.  8d.,  106f.  11«.  3d.,  and  1111.  168.  4d.,— that,  after  the 
accruing  of  the  causes  of  action  in  the  declaration  mentioned  in  respect 
thereof,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
1st  of  January,  1847,  and  on  divers  other  days  and  times  afterwards, 
he  (the  defendant)  paid  to  the  plaintiff,  and  the  plaintiff  then  accepted 
and  received  of  the  defendant,  divers  sums  of  money  amounting,  to 
wit,  to  all  the  moneys  in  the  declaration  mentioned,  in  full  satis- 
faction and  discharge  of  the  said  damages  and  causes  of  action  in  the 
declaration  mentioned,  so  far  as  they  relate  to  the  said  non-payment  of 
the  said  rents  or  sums  in  the  introductory  part  of  this  plea  mentioned. 

Fifthly,  as  to  so  much  and  such  part  of  the  said  declaration  as 
related  to  the  defendant's  not  having  kept  harmless  and  indemnified 
t  ♦300  ]  the  plaintiff  in  manner  *and  form  as  therein  alleged,  that  he,  the 
defendant,  did  keep  harmless  and  indemnify  the  plaintiff  against 
the  said  rents  or  sums  of  106L  lis.  3d.,  1062.  11«.  Sd.,  and 
1111.  188.  4d.,  and  of,  from,  and  against  the  said  costs,  charges, 
damages,  and  expenses  by  the  plaintiff  sustained  as  aforesaid, 
according  to  the  defendant's  covenant,  &c. 

Sixthly,  as  to  the  causes  of  action  in  the  introductory  part  of  the 
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third  plea  mentioned,  that  the  plaintiff  did  not  pay  the  said  moneys,    Crosskikld 
or  any  of  them,  or  any  part  thereof,  nor  was  the  plaintiff  put  to,  nor     MoBttiaoN. 
did  he  sustain,  the  said  costs,  charges,  and  expenses,  or  any  of  them, 
or  any  part  thereof,  in  manner  and  form  as  in  the  declaration  alleged. 

These  plfeas  all  concluded  to  the  country,  and  the  plaintiff  joined 
issue  upon  them. 

At  the  trial,  before  Erie,  J.,  at  the  Summer  Assizes  at  Monmouth 
in  1847,  a  verdict  was  taken  for  the  defendant  on  the  third  issue, 
and  for  the  plaintiff  on  all  the  others  ;  leave  being  reserved  to  the 
plaintiff  to  move  that  the  judgment  might  be  entered  for  him  for 
266Z.  10a.,  if  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  judgment,  notwithstanding  the  verdict,  on  the  third  issue. 

Talfourd,  Serjt.,  in  Michaelmas  Term,  1847,  obtained  a  rule 
nisi  accordingly. 

Whateley  and  Sir  T.  Phillips  showed  cause  at  the  sittings  in 
banco  after  last  Trinity  Term : 

It  is  clear  from  the  terms  of  the  covenant,  that  the  liability  of 
the  defendant  under  the  covenant  to  indemnify,  was,  like  the 
covenant  for  payment  of  the  rent  and  galeages,  to  be  limited  to 
the  time  during  which  he  should  be  "  in  possession  or  receipt  of 
the  rents,  produce,  and  profit  of  the  premises  thereby  assigned :  " 
Sugden*s  Vendors  and  Purchasers  (i).  [They  cited  Browning  v. 
Wright  (2),  Foord  v.  Wilson  (3),  and  Kind  v.  Marshall.  (4)] 

Putting    *    *    a  reasonable  construction  upon  this  covenant,  it  is       [  303  ] 
clear,  that,  if  not  limited  in  express  terms  to  the  defendant's 
possession,  the  covenant,  in  its  nature,  is  one  that  could   only 
enure  during  the  continuance  of  the  estate. 

At  all  events,  the  plaintiff  is  not  entitled  to  judgment  non 
obstante  veredicto.     *     *     * 

Talfourd,  Serjt.,  and  Dowde swell,  in  support  of  the  rule  :  [  806  ] 

If  this  had  been  the  case  of  a  mortgage,  with  a  power  to  enter 
for  non-payment  of  the  mortgage  money  or  interest,  it  might  have 
been  reasonable  that  the  covenant  to  indemnify  should  be  limited 
to  the  period  of  the  covenantor's  enjoyment  of  the  property.  This, 
however,  is  the  case  of  an  absolute  sale:  and,  what  is  here  unreason- 
able in  a  covenant  to  indemnify  during  the  continuance  of  the  lease  ? 

(1)  nth  edit.  Vol.  H.  ch.  13,  §  3;  (3)  20  R.  B.  654  (8  Taunt.  543). 
ch.  14,  §  2.  (4)  21  R.  R.  610  (1  Brod.  &  B.  319 ; 

(2)  5  R.  R.  521  (2  Bos.  &  P.  13).  3  Moore,  703). 
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Crossfibld    The  construction  contended  for  on  the  other  side,  would  expunge 
Morrison,    ^^e  words  **  at  all  times  thereafter,"  which  certainly  are  not  idle. 

(Maule,  J.  If  those  words  had  not  been  there,  the  covenant  to 
indemnify  would  only  have  been  during  the  defendant's  possession, 
which  would  not  have  been  sufficient.) 

The    plaintiff   is    clearly    entitled     to     judgment     non    obstante 
veredicto.     *     *     * 

Cur.  adv.  vult. 

[  307  ]       CoLTMAN,  J.,  uow  delivered  the  judgment  of  the  Court  : 

After  stating  the  pleadings,  the  learned  Judge  proceeded  as 
follows : 

At  the  trial,  the  verdict  was  entered  for  the  defendant,  on  the  issue 
joined  on  the  third  plea,  and  for  the  plaintiff,  on  the  other  issues ;  and 
leave  was  reserved  for  judgment  to  be  entered  for  the  plaintiff  for  the 
sum  of  2662.  10s.,  if  the  Court  should  be  of  opinion  that  the  plaintiff 
is  entitled  to  judgment  notwithstanding  the  verdict  on  the  third  plea. 

On  the  argument  before  us,  it  was  insisted,  on  the  part  of  the 
defendant,  that  the  defendant  was  only  bodnd  to  pay  the  rents  and 
galeages,  and  to  perform  the  covenants,  during  such  time  as  he 
should  be  in  possession ;  and  that  the  covenant  to  indemnify  must 
be  construed  with  a  similar  restriction ;  for,  that  it  could  not  be 
supposed  that  the  defendant  would  agree  to  indemnify  the  plaintiff 
against  the  breach  of  any  other  covenants  than  those  which  he  had 
undertaken  to  perform ;  and,  as  he  only  undertook  to  perform  the 
covenants  during  such  time  as  he  should  be  in  possession,  it  could 
not  be  the  intention  that  he  should  be  bound  to  indemnify  against 
the  breach  of  any  other  covenants  than  such  as  were  to  be  performed 
during  the  time  he  was  in  possession. 

But  we  think  the  covenant  to  indemnify  is  not  to  be  so  restricted. 
At  the  time  the  deed  was  executed,  it  was  probably  in  contemplation 
of  the  parties  that  the  defendant  would  pay  the  stipulated  price  of 
[  '^os  ]  1,575/.,  and  *remain  in  possession  of  the  colliery  :  and,  under  that 
expectation,  it  was  of  course  that  the  defendant  should  enter  into  a 
covenant  to  pay  the  rents  and  perform  the  covenants  during  the 
time  that  he  should  be  in  possession  :  but  the  parties  must  also  be 
taken  to  have  had  in  their  contemplation  the  possibility  of  the 
defendant's  making  default  in  paying  the  stipulated  sum,  and  of 
the  colliery's  being  sold  by  Reid  under  the  trusts  of  the  deed. 
On  such  a  sale  taking  place,  it  was  to  be  expected  that  covenants 
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would  be  entered  into  by  the  purchaser,  to  perform  the  covenants    crossfield 

of  the  original  lease.    But,  the  purchaser  might  make  default  in     morbison. 

performing  them :  and  it  was,  therefore,  reasonable  that  the  plaintiff 

should  require  from  the  defendant  a  covenant  to  indemnify  him 

against  any  breach  of  the  covenants  of  the  original  lease  after  the 

sale:  nor  could  the  defendant  reasonably  object,  as  it  would  be 

only  in  consequence  of  his  own  default  that  a  sale  would  take 

place.     And,  if  we  look  at  the  terms  of  the  covenants  entered  into 

b}'  the  defendant,  they  are  quite  consistent  with  this  view  of  the 

case;  the  first  covenant  being,  that  the  defendant  would  at  all 

times,  so  long  as  he  should  be  in  possession,  pay  the  rents,  &c. ; 

the  latter  covenant  being  without  restriction,  that  he  would  at  all 

times  indemnify,  that  is  to  say,  whether  in  possession  or  not. 

Such  being,  in  our  opinion,  the  true  construction  of  the  covenants, 
the  question  arises,  whether  the  third  plea  furnishes  any  defence  to 
the  action. 

It  appears  by  the  declaration,  that  the  assignment  to  Beid,  as 
trustee,  was  made  on  the  1st  of  January,  1840»  and  that  the  sums 
on  which  the  question  arises  became  payable  after  the  assignment. 
It  is  also  alleged  in  the  declaration,  that  those  sums  became  payable 
during  the  time  the  defendant  was  in  possession.  The  payment  of 
the  sums  in  question  is  alleged  to  have  been  afterwards  (that  is,  after 
they  had  become  due  and  payable)  made  *by  the  plaintiff;  but  it  is  [  *309  ] 
not  alleged  to  have  been  made  whilst  the  defendant  was  in  possession. 

The  plea  does  not  deny  that  the  sums  in  question  became  due  to 
Elizabeth  Watkins  after  the  assignment  to  Beid,  but  denies  only 
that  the  defendant  was  in  possession  or  receipt  of  the  rents,  when 
those  sums  became  payable.  Now,  as  far  as  the  covenant  to  pay 
the  rents  is  concerned,  such  a  plea  appears  to  be  a  sufficient 
answer ;  for,  the  defendant  is  only  bound  to  pay  the  rents  whilst 
in  possession.  But  it  is  no  answer  to  the  covenant  to  indemnify  ; 
it  being  immaterial,  with  reference  to  that  covenant,  whether  the 
defendant  was  in  possession  or  not.  The  plea,  therefore,  which 
professes  to  answer  the  whole  declaration,  does,  in  fact,  leave  a 
material  part  of  the  declaration  unanswered ;  and  the  issue  raised 
by  it,  is,  with  reference  to  the  decision  of  this  cause  on  the  whole 
record,  an  immaterial  issue. 

The  next  question  is,  whether  the  plaintiff  is  entitled  to  judgment 
non  obstante  veredicto,  or  whether  there  should  be  a  repleader :  and 
it  appears  to  us  that  there  is  no  occasion  for  a  repleader.  The  case 
falls  within  the  reason  of  the  rule  laid  down  by  the  Court  of 
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Crossfibld    Exchequer  in  Negclen  v.  Mitchell  (i),  that,  if  one  of  several  pleas 

MoBKisoN.    traverses  immaterial  matter  in  the  declaration,  and  the  defendant 

pleads  other  material  matters,  which  are  disposed  of  on  proper 

issues  raised  upon  them,  the  reason  for  a  repleader  ceases. 

We  therefore  think,  that,  in  this  case,  there  should  be  judgment 

for  the  plain tifif  non  obstante  veredicto. 

Judgment  accordingly. 


1849.  YOUNG  AND  Another  v.   flAINCOCK. 

'^^*-  7  C.  B.  310—341 ;  S.  0.  18  L.  J.  C.  P.  73 ;  13  Jur.  539.) 

[  310  ]  On  the  sale  of  a  messuage,  &c.,  the  vendor,  by  a  deed,  reciting  that  his 

wife  was  the  heir  of  A.  H.,  deceased,  that  A.  H.  had  died  intestate,  and  that 
the  vendor  and  his  wife,  or  one  of  them,  were  or  was  seised  in  fee,  and  after 
further  reciting  a  settlement  made  on  the  marriage  of  the  vendor  and  his 
wife,  giving  them  a  power  of  appointment,  the  power  was  executed  in 
favour  of  H.  S.  Y.  in  fee,  covenanted  **that,  for  and  notwithstanding  any 
act,  matter,  or  thing  by  them  the  vendor  and  his  wife,  or  either  of 
them,  or  the  said  A.  H.,  made,  done,  &c,  to  the  contrary,"  they,  the  vendor 
and  his  wife,  or  one  of  them,  were  or  was  lawfully  and  rightfully  seised  of 
the  messuage,  &c.,  and  had  lawful  and  absolute  authority  to  appoint,  &c., 
and  that  it  should  be  lawful  for  H.  S.  Y.,  his  heirs,  &c.,  peaceably  and 
quietly  to  hold  the  messuage,  &c.,  without  any  lawful  let,  suit,  &c.,  by 
them  the  vendor  and  his  wife,  or  either  of  them,  their  or  either  of  their 
heirs,  &c.,  or  from  or  by  any  other  person  or  persons  whomsoever  lawfully 
or  equitably  claiming  or  to  claim  by,  from,  or  under,  or  in  trust  for  him, 
them,  or  either  of  them,  or  the  said  A.  H. ;  and  that,  free  and  clear,  &c.,  of, 
from,  and  against  all  gifts,  grants,  incumbrances,  &c.,  already  or  thereafter 
to  be  had  and  made,  &c.,  by  the  vendor  and  his  wife,  or  either  of  them,  or 
the  said  A.  H.  deceased,  or  by  any  other  person  or  persons  lawfully  or 
equitably  claiming  or  to  claim  by,  from,  or  under,  or  in  trust  for  them  or 
any  or  either  of  them,  or  by  their  or  any  or  either  of  their  acts,  deeds,  means, 
defaults,  or  procurement. 

The  declaration,  in  an  action  by  the  executors  of  the  covenantee,  after 
setting  out  the  covenant  for  quiet  enjoyment,  assigned  a  breach  of  that 
covenant,  as  follows:  **That  the  said  H.  S.  Y.,  during  his  life-time,  was 
not  permitted,  nor  was  he  able,  peaceably  and  quietly  to  hold  the  said 
messuage,  &c.,  without  the  lawful  let,  &c,,  of  the  defendant  and  his  wife, 
and  of,  from,  and  by  all  other  persons,  whomsoever,  lawfully  and  equitably 
claiming  and  to  claim  by,  from,  and  under,  and  in  trust  for  him  and  them 
and  the  said  A.  H.  deceased ;  but,  on  the  contrary  thereof,  after  the  making 
of  the  indenture,  and  during  the  life- time  of  the  said  H.  S.  Y.,  one  P.  H., 
who  then  claimed,  and  from  thence  hitherto  hath  claimed,  and  still  doth 
claim  from,  under,  and  as  heir-at-law  to  the  said  A.  H.  deceased,  lawful 
right  and  title  to  the  said  messuage,  &c.,  caused  a  declaration  in  ejectment 
to  be  served  on  the  said  H.  S.  Y.**  The  declaration  then  set  out  a  recovery 
in  ejectment  by  P.  H.,  claiming  as  above,  and  an  eviction  of  the  said 
II.  8.  Y.  by  due  process  of  law. 

To  this  declaration,  the  defendant  pleaded,  inter  alia,  that  A.  II.  died 
intestate,  leaving  the  defendant's  wife  her  only  child  and  heir-at-law,  and 

(1)  7  M.  &  W.  612. 
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that  the  said  H.  S.  Y.,  intendiDg,  &c.,  instigated  P.  H.  to  claim  right  and        Young 
title  to  the  messuage,  and  to  bring  ejectment ;  and  so  the  defendant  said  v. 

that  the  said  H.  S.  Y.,  of  his  own  wrong,  and  by  and  through  his  own  act     Baincock. 
and  procurement,  was  evicted,  &c. 

The  plaintiffs  replied  de  injuria : 

Held,  first,  that,  assuming  that  the  recital  in  the  deed,  that  the  vendor's 
wife  was  heir  of  A.  H.,  would  have  operated  as  an  est^^ppel  against  the 
plaintiffs  testator,  after  eviction  by  title  paramount,  if  properly  pleaded 
and  relied  upon  (1),  such  estoppel  was  waived  by  joining  issue  upon  a 
replication  which  put  in  issue  the  fact  of  the  wife's  heirship  alleged  in  the 
plea,  instead  of  rejoining  the  estoppel : 

Secondly,  that,  excluding  the  allegation  of  the  heirship  of  the  defen- 
dants wife,  the  plea  afforded  no  answer  to  the  action : 

Foui-thly,  that  the  generality  of  the  terms  of  the  covenant  for  quiet 
enjoyment  was  not  restricted  by  the  introductory  words,  for  and  notwith- 
standing, &c.,  of  the  covenant  for  title. 

This  was  an  action  for  the  breach  of  a  covenant  for  quiet 
enjoyment. 

The  cause  was  tried  before  Patteson,  J.,  at  the  Suffolk  *Summer  [  •3ii  ] 
Assizes,  1847.  The  plaintiffs  were  the  executors  of  one  Henry 
Shadow  Young,  who  died  in  1846.  The  defendant,  in  1882,  married 
Martha  Ann,  the  only  child  of  Ann  Hopley,  who  purchased  a  small 
estate,  consisting  of  the  house  and  premises  which  were  the  subject 
of  the  present  action,  and  died  intestate  (as  to  this  estate)  in  1827. 
Martha  Ann  Hopley,  her  only  child,  then  entered  into  possession. 

In  1841,  the  defendant  and  Martha  Ann  his  wife  sold  and  con- 
veyed the  estate  to  Henry  Shadow  Young,  who  entered  into 
possession  thereof. 

In  1845,  one  Peter  Hopley,  who  claimed  to  be  the  heir  of  the 
said  Ann  Hopley,  brought  an  action  of  ejectment  against  Henry 
Shadow  Young,  and  obtained  possession  of  the  premises.  Henry 
Shadow  Young  was  evicted,  and  the  present  action  was  brought 
for  a  breach  of  the  covenant  for  quiet  enjoyment  in  the  deed  of 
conveyance  on  the  sale  in  1841. 

The  deed  on  which  the  action  was  brought  was  set  out  on  oyer. 
By  that  deed,  after  reciting  a  grant  to  Ann  Hopley,  in  fee,  and  that 
the  defendant's  wife  was  the  heir  of  Ann  Hopley,  deceased,  and 
that  Ann  Hopley  had  died  intestate,  and  that  M.  A.  Baincock  was 
seised  in  fee ;  and  after  further  reciting  a  settlement  made  *on  the  [  *3i2  ] 
marriage  of  the  defendant  and  his  wife,  giving  them  a  power  of 
appointment,  the  power  was  executed  in  favour  of  H.  S.  Young,  in 
fee;  and  the  defendant  covenanted  as  follows:  ''That,  for  and 
notwithstanding  any  act,  matter,  or  thing  by  them,  the  said  G.  D. 
Baincock  and  Martha  Ann,  his  wife,  or  either  of  them,  or  the  said 
(1)  See  Strouyhiil  v.  Buck  (1850)  14  Q.  B,  781,  19  L.  J.  Q.  B.  209.— J.  O.  P. 
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Young       Ann  Hopley,  deceased,  made,  done,  omitted,  committed,  executed, 
Raincock.    or  knowingly  or  willingly  suffered  to  the  contrary,  they  the  said 
G.  D.  Raincock  and  Martha  Ann,  his  wife,  or  one  of  them,  are  or 
is  at  the  time  of  the  sealing  and  delivery  hereof,  lawfully,  right- 
fully,  or  absolutely   seised^  of    and  in,  or  well  and   sufficiently 
entitled  to,  the  said  messuage  or  tenement,  land,  hereditaments, 
and  premises  hereby  appointed,  granted,  and  released,  or  intended 
so  to  be,  and  every  part  thereof,  with  their  and  every  of  their 
appurtenances,  for  a  good,  sure,  perfect,  absolute,  and  indefeasible 
estate  of  inheritance  in    fee-simple  in   possession,   without  any 
manner  of  condition,  trust,  power  of  revocation,  equity  of  redemp- 
tion,  remainder,  or  limitation  of  any  use  or  uses,  or  restraint, 
cause,    matter,   or   thing    whatsoever,   to    alter,  change,   defeat, 
incumber,  revoke,  or  make  void  the  same ;  and  that,  for  and  not- 
withstanding any  such  act,  deed,  matter,  or  thing  as  aforesaid, 
they,  the  said  G.  D.  Raincock  and  Martha  Ann,  his  wife,  some  or 
one  of  them,  now  have  or  hath  good  right,  full  power,  and  lawful 
and  absolute  authority  to  appoint,  grant,  bargain,  sell,  release,  and 
convey  the  said  messuage  or  tenement,  land,  hereditaments,  and 
premises  hereby  appointed,  granted,  and  released,  or  intended  so 
to  be,  with  their  appurtenances,  To  the   uses,   upon  the  trusts, 
and    for  the  intents   and    purposes  hereinbefore  expressed  and 
declared,  and  in   manner  aforesaid,   and   according  to  the  true 
intent  and  meaning  of  these  presents ;  and  that  it  shall  and  may 
[  'Sia  ]      be  lawful  to  and  for  the  said  Henry  Shadow  Young,  ♦his  heirs, 
appointees,  and  assigns,  from  time  to  time,  and  at  all  times  here- 
after, peaceably  and  quietly  to  enter  into,  hold,  occupy,  possess, 
and  enjoy  the  said  messuage  or  tenement,  land,  hereditaments, 
and  premises  hereby  appointed,  granted,  and  released,  or  intended 
so  to  be,  with  their  appurtenances,  and  to  have,  receive,  and  take 
the  rents,  issues,  and  profits  thereof,  and  of  every  part  thereof, 
to  and  for  his  and  their  own  use  and  benefit,  without  any  lawful 
let,  suit,  trouble,  denial,  claim,  demand,  interruption,  or  eviction 
whatsoever  of  or  by  them  the  said  G.  D.  Raincock  and  Martha  Ann 
his  wife,  or  either  of  them,  their  or  either  of  their  heirs,  executors, 
administrators,  or  assigns,  or  of,  from,  or  by  any  other  person  or 
persons  whomsoever  lawfully  or  equitably  claiming  or  to  claim  by, 
from,  or  under,  or  in  trust  for  him,  them,  or  either  of  them,  or 
the  said  Ann  Hopley,  deceased ;  and  that  free  and  clear,  and  freely 
and  clearly  and  absolutely  acquitted,  exonerated,  released,  and  for 
ever  discharged  or  otherwise  by  the  said  G.  D.  Raincock  and  Martha 
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Ann,  his  wife,  their  heirs,  executors,  and  administrators,  well  and  Youno 
sufficiently  saved,  defended,  kept  harmless,  and  indemnified  of,  raimgogk. 
from,  and  against  all  and  all  manner  of  former  and  other  gifts, 
grants,  bargains,  sales,  dowers,  and  all  rights  and  titles  to  dower, 
uses,  trusts,  entails,  wills,  mortgages,  leases,  statutes-merchant,  or 
of  the  staple,  recognisances,  judgments,  executions,  extents,  rents, 
arrears  of  rent,  annuities,  legacies,  sums  of  money,  yearly  pay- 
ments, forfeitures,  re-entry,  debts  of  record,  debts  due  to  the 
Queen's  Majesty,  and  of,  from,  and  against  all  other  estates,  titles, 
troubles,  charges,  debts,  and  incumbrances  whatsoever,  either 
already  or  hereafter  to  be  had  and  made,  executed,  occasioned,  and 
suffered  by  the  said  G.  D.  Baincock  and  Martha  Ann,  his  wife,  or 
either  of  them,  or  the  said  Ann  Hopley,  deceased,  or  by  any  other 
person  or  persons  lawfully  *or  equitably  claiming  or  to  claim  by,  [  •aii  ] 
from,  or  under,  or  in  trust  for  them  or  any  or  either  of  them,  or 
by  their  or  any  or  either  of  their  acts,  deeds,  means,  defaults,  or 
procurements:  and,  further,  that  they,  the  said  G.  D.  Baincock 
and  Martha  Ann,  his  wife,  and  their  heirs,  executors,  and  adminis- 
trators, and  all  and  every  other  person  or  persons  having  or 
claiming,  or  who  shall  or  may  hereafter  have  or  claim  any  estate, 
right,  title,  interest,  inheritance,  use,  trust,  property,  claim,  or 
demand  whatsoever,  either  at  law  or  in  equity,  of,  in,  to,  or  out  of 
the  said  messuage  or  tenement,  land,  hereditaments,  and  premises 
hereby  appointed,  granted,  and  released,  or  intended  so  to  be, 
with  their  appurtenances,  or  any  of  them,  or  any  part  thereof,  by, 
from,  or  under,  or  in  trust  for  them  the  said  G.  D.  Baincock  and 
Martha  Ann,  his  wife,  or  either  of  them,  or  the  said  Ann  Hopley, 
deceased,  shall  and  will,  from  time  to  time,  and  at  all  times  here- 
after, upon  every  reasonable  request  to  be  made  for  that  purpose, 
by  and  at  the  proper  costs  and  charges  of  the  said  Henry  Shadow 
Young,  his  heirs,  appointees,  or  assigns,  make,  do,  acknowledge, 
execute,  and  perfect,  or  cause  or  procure  to  be  made,  done,  acknow- 
ledged, executed,  or  perfected,  all  such  further  and  other  lawful 
and  reasonable  acts,  deeds,  conveyances,  and  assurances  in  the  law 
whatsoever,  for  the  further,  better,  more  perfectly  and  absolutely 
appointing,  granting,  conveying  and  assuring  of  the  said  messuage 
or  tenement,  land,  hereditaments  and  premises  hereby  appointed, 
granted,  and  released,  or  intended  so  to  be,  and  every  part  thereof, 
with  their  appurtenances,  unto  the  said  Henry  Shadow  Young  and 
his  heirs,  to  the  uses,  upon  the  trusts,  and  for  the  intents  and 
purposes  hereinbefore  declared  or  expressed  concerning  the  same,  or 
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YouNo       to  the  use  of  such  other  person  or  persons,  and  in  such  other  manner 
Raikgock.    ^^^  tovm  as  he  the  said  Henry  Shadow  Young,  his  heirs,  appointees, 
[  *315  ]       or  ^assigns,  or  his  or  their  counsel  in  the  law  shall  advise  and 
require,  and  prepare  and  tender  to  be  made,  done,  and  executed. 

The  declaration,  after  setting  out  the  covenant  for  quiet  enjoy- 
ment, alleged  for  a  breach,  that  Henry  Shadow  Young,  during  his 
lifetime,  was  not  permitted,  nor  was  he  able,  from  time  to  time, 
and  at  all  times  thereafter,  peaceably  and  quietly  to  hold,  occupy, 
possess,  or  enjoy  the  said  hereditaments  and  premises,  nor  was  he 
permitted,  nor  was  he  able,  to  have  and  receive  the  rents,  &c., 
without  the  lawful  let,  suit,  trouble,  &c.,  of  the  defendant,  and 
Martha  Ann,  his  wife.,  and  of,  from,  and  by  all  other  persons  whom- 
soever lawfully  and  equitably  claiming  and  to  claim  by,  from,  and 
under  and  in  trust  for  him  and  them  and  the  said  Ann  Hopley, 
deceased;  but,  on  the  contrary  thereof,  after  the  making  of  the 
said  indenture,  and  during  the  lifetime  of  the  said  Henry  Shadow 
Young,  one  Peter  Hopley,  who  then  claimed,  and  from  thence 
hitherto  hath  claimed,  and  still  doth  claim,  from,  under,  and  as 
heir-at-law  to  the  said  Ann  Hopley,  deceased,  lawful  right  and 
title  to  the  said  messuage  or  tenement,  caused  a  declaration  in 
ejectment  to  be  served  on  Henry  Shadow  Young,  &c.  The  declara- 
tion then  set  out  a  recovery  in  ejectment  by  Peter  Hopley,  claiming 
as  above  mentioned,  and  an  eviction  by  due  process  of  law  of 
Henry  Shadow  Young. 

To  this  declaration,  the  defendant  pleaded,  that  Ann  Hopley 
died  on  the  5th  of  December,  1827,  intestate  as  to  her  real  estate, 
leaving  Martha  Ann  Raincock,  her  only  child  and  heir-at-law ;  that 
Henry  Shadow  Young,  intending  to  harass  and  injure  the  plaintiff, 
procured,  instigated,  and  stirred  up  Peter  Hopley  to  claim  right 
and  title  to  the  said  messuage,  &c.,  and  to  commence  and  prosecute 
the  action  of  ejectment ;  and  that  Peter  Hopley  did,  in  consequence 
of  such  procurement,  make  the  said  claim,  and  commence  and 
[  *316  ]  prosecute  the  said  ^action  of  ejectment ;  and  so  the  defendant  said 
that  the  said  Henry  Shadow  Young,  of  his  own  wrong,  and  by  and 
through  his  own  act  and  procurement,  was  interrupted  and  evicted 
from  the  peaceable  and  quiet  possession  of  the  said  messuage,  &c. 

To  this  plea  the  plaintiff  replied  de  injuria. 

There  were  other  pleas,  to  which,  however,  it  is  unnecessary 
to  advert  in  detail,  as  they  did  not  substantially  differ  from 
the  above. 

The  cause  was  tried  before  Patteson,  J.,  at  the  Suffolk  Summer 
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Assizes,  1847,  when  it  was  contended,  on  the  part  of  the  defendant,       Tounu 
that  the  recital  in  the  deed  of  1841,  that  Martha  Ann  Baincock     rainoocic. 
was  the  heir  of  Ann  Hopley,  deceased,  was  conclusive  evidence 
of  the  fact. 

The  learned  Judge  was  of  opinion,  that,  if  evidence  at  all,  the 
recital  was  not  conclusive  evidence  of  that  fact ;  and,  the  other 
evidence  that  was  given  in  the  cause  having  established,  to  the 
satisfaction  of  the  jury,  that  Martha  Ann  Baincock  was  illegitimate, 
a  verdict  was,  by  his  direction,  found  for  the  plaintiff. 

Prendergaat,  in  Michaelmas  Term,  1847,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  misdirection,  or  to  arrest  the  judg- 
ment. He  referred  to  Reea  d.  ChamberUiin  v.  Lloyd  (i),  Bowtnan 
v.  Taylor  (2),  Lampon  v.  Corke  (3),  Co.  Litt.  47  b,  Stephen  on 
Pleading  (4),  Browning  v.  Wright  (6),  Hosia-  v.  Searle  (6),  and 
Payler  v.  Ilomersham  (7). 

(Wilde,  Ch.  J.  referred  to  Hayne  v.  Malthy  (s)  and  Lainson  v. 
Tremere  (9).) 

Biggs  Andrews,  O'Malley,  and  WorUege,  in  Trinity  Term  last,        [  817  ] 
showed  cause : 

The  facts  are  simple.  The  covenant  upon  which  the  question 
arises,  is  the  usual  covenant  for  quiet  enjoyment  in  a  case  where 
the  vendor  comes  in  as  heir-at-law  of  a  deceased  person.  The  third 
plea  states  that  Ann  Hopley  died  intestate  (as  to  her  real  estate) 
on  the  5th  of  December,  1827,  leaving  Martha  Ann  Baincock  her 
only  child  and  heir-at-law,  that  Henry  Shadow  Young  procured 
one  Peter  Hopley  to  claim  title  to  the  messuage,  that  Peter  Hopley 
did  make  claim,  and  that  so  the  said  Henry  Shadow  Young  was 
evicted  by  his  own  act  and  procurement.  It  was  proved  that 
Peter  Hopley,  claiming  as  heir-at-law  of  the  deceased  Ann  Hopley, 
brought  ejectment,  and  recovered  possession  of  the  premises  from 
Henry  Shadow  Young,  the  vendee.  The  principal  question  is, 
whether  the  recital  in  the  purchase  deed,  that  Martha  Ann  Bain- 
cock was  the  heir  of  Ann  Hopley,  operated  to  estop  the  plaintiffs 
from  saying  that  any  one  else  was  her  heir-at-law.    It  is  submitted 

(1)  Wightwick,  121.  (6)  2  Bos.  &  P.  299. 

(2)  41  B.  R.  437  (2  Ad.  &  El.  278).  (7)  16  R.  R.  516  (4  M.  &  8.  423). 

(3)  24  R.  R.  448  (5  B.  &  Aid.  606).  (8)  3  T.  R.  438. 

(4)  dth  ed.  p.  227.  (9)  40  R.  R.  426  (1  Ad.  &  El.  792). 

(5)  5  R.  R.  521  (2  Bos.  &  P.  13). 
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Young  that  it  did  not.  The  deed  contains  an  express  covenant  for  quiet 
Raikoook.  enjoyment,  and  for  freedom  from  eviction  by  Raincock  and  his 
wife,  their  or  either  of  their  executors  and  administrators,  or  by  any 
other  person  or  persons  whomsoever,  lawfully  or  equitably  claiming 
or  to  claim  by,  from,  or  under,  or  in  trust  for  him,  them,  or 
either  of  them,  "  or  the  said  Ann  Hopley,  deceased."    *    *    * 

[  320  ]  To  operate  as  a  bar,  the  estoppel  must  be  pleaded.     *    ♦    ♦ 

[  325  ]  The  fact  that  Peter  Hopley  was  heir-at-law  of  Ann  Hopley,  is 

sufficiently  alleged  in  the  declaration.  The  allegation  is,  that  "  one 
Peter  Hopley,  who  then  claimed,  and  from  thence  hitherto  hath 
claimed,  and  still  doth  claim,  from,  under,  and  as  heir-at-law  to, 
the  said  Ann  Hopley,  deceased,  lawful  right  and  title  to  the  said 
messuage,"  &c.,  brought  ejectment,  &c.  That  is  a  distinct  aver- 
ment of  the  fact;  and  it  is  clearly  sufficient,  at  all  events  on 
general  demurrer.     *     ♦     * 

[  327  ]  In  all  cases,  it  is  sufficient,  if  the  breach  be  assigned  in  the  words 

of  the  covenant,  or  in  words  equivalent  to  the  sense  and  intent  of 

[  329  ]  the  covenant.  *  *  Here,  there  is  on  the  face  of  the  declaration 
a  general  allegation  of  breach  of  the  covenant.  The  covenant  is 
against  the  acts  of  the  parties,  their  hdirs,  executors,  &c.,  or  any 
other  person  or  persons  whomsoever  lawfully  or  equitably  claiming 
or  to  claim,  by,  from,  or  under,  or  in  trust  for  him,  them,  or  either 
of  them,  or  the  said  Ann  Hopley  deceased.  What  difference  is 
there  between  "claiming  lawful  title,"  and  "lawfully  claiming 
title?"    ♦     *    * 

(Cresswell,  J. :  The  declaration  does  not  allege  a  recovery  in 
the  ejectment  by  Peter  Hopley.) 

It  alleges  that  Peter  Hopley  recovered  possession  of  the  premises 
by  due  process  of  law.  A  statement  of  a  recovery  in  ejectment 
amounts  to  an  allegation  of  lawful  title:  2  Wms.  Saund. 
181  a,  n.  10.     *    *     * 

[  330  ]  ChanneUj  Serjt.,  Prendergast,  and  Dasent,  in  support  of  the 

rule: 

The  jury  were  clearly  misdirected.  In  the  first  place,  the  recital 
in  the  deed,  that  Mrs.  Eaincock  was  the  heir  of  Ann  Hopley,  was 
conclusive  evidence  of  that  fact.  And,  in  the  next  place,  it  was 
unnecessary  to  prove  Mrs.  Baincock*s  heirship,  the  plea  affording  a 
sufficient  answer  without  that  allegation :  and,  the  rest  of  the  plea 
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having  been  proved,  the  learned  Judge  ought  to  have  directed  the       Youno 
jury  to  find  for  the  defendant.      •  Rainoooic. 

This  is  the  case  of  a  covenant  not  for  title,  but  merely  for  quiet 
enjoyment,  and  against  eviction  of  a  particular  description  only, 
viz.,  by  George  Dawson  Eaincock  and  Martha  Ann  his  wife,  their 
heirs,  executors,  and  administrators,  or  by  any  other  person  or 
persons  lawfully  or  equitably  claiming  or  to  claim  by,  from,  or 
under  them,  or  either  of  them,  or  the  said  Ann  Hopley,  deceased : 
BO  that,  in  case  of  eviction  by  any  person  other  than  Baincock  or 
his  wife,  or  their  heirs,  &c.,  to  bring  it  within  this  covenant,  the 
eviction  must  be  by  one  lawfully  or  equitably  claiming  by,  from,  or 
under  him,  them,  or  either  of  them,  or  from  Ann  Hopley.  That 
being  so,  it  was  necessary  to  show  that  the  party  claiming  not  only 
had  title,  but  that  he  insisted  on  his  title,  and  that  the  party 
evicted  was  evicted  in  consequence  thereof.  The  defendant  con- 
tends that  that  which  forms  an  essential  element  in  the  plaintiff's 
case  is  a  matter  that  was  brought  about  by  the  act  of  Henry 
Shadow  Young  himself.  It  was  quite  unnecessary  to  allege  in  the 
plea  that  Mar.tha  Ann  Baincock  was  the  only  child  and  heir-at-law 
of  Ann  Hopley.  Suppose,  instead  of  replying  de  injurid  the  plain- 
tiffs had  traversed  the  heirship  as  alleged,  the  replication  would 
have  been  bad,  as  tendering  *an  immaterial  issue.  [  *ssi  ] 

(Cresswell,  J.:  You  say,  admitting  that  the  title  was  bad, 
Henry  Shadow  Young  might  still  have  enjoyed  the  land,  but  for 
his  own  act  ?) 

Precisely  so.  It  is  not  enough  to  show  that  Peter  Hopley  had 
lawful  right ;  the  plaintiffs  were  bound  to  show  that  he  lawfully 
claimed:  Fowle  v.  Welsh  (i) ;  Eeles  v.  Lambert  (3)  ;  Foster  v.  Pier- 
son  (8) ;  Proctor  v.  Newton  (4) ;  Hodgson  v.  The  East  India  Com- 
pany (5).  The  cases  of  Lainson  v.  Tremere  (6) ;  Bowman  v. 
Taylor  (7),  and  Carpenter  v.  BtUler  (8),  are  distinct  authorities  to 
show  that  the  recital  here  was  conclusive. 

It  is  undoubtedly  true,  that,  if  the  estoppel  appears  upon  the 
record,  and  the  defendant,  instead  of  relying  upon  it,  chooses  to  go 
to  issue  upon  the  fact,  he  thereby  sets  the  matter  at  large,  and  the 
jury  are  at  liberty  to  disregard  the  estoppel,  and  find  the  truth : 

(1)  26  B.  B.  291  (1  B.  &  C.  29).  (o)  8  T.  B.  278. 

(2)  Aleyn,  38.  (6)  40  R.  B.  426  (1  Ad.  &  El.  792). 

(3)  4  T.  B.  617.  (7)  41  B.  B.  437  (2  Ad.  ft  El.  278). 

(4)  2  Lev.  37.  (8)  58  B.  B.  680  (8  M.  &  W.  209). 

42—2 
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YoDNo       Com.  Dig.  Estoppel  (C) ;    Goddard^s  case  (i) ;     Trevivan  v.  Law- 

Raikoock.    f'^nce  (2) ;    Vooght  v.   Winch  (3) ;  Magrath  v.  HarSy  (4) ;    Wilson  v. 

Budcr  (6) ;  Bowman  v.  Rostron  (6).     But  here  it  is  to  be  considered 

as  part  of  the  declaration,  which,  if  bad  on  general  demurrer,  is 

also  bad  on  motion  in  arrest  of  judgment. 

(Grbsswbll,  J. :  That  appears  to  be  inconsistent  with  the  rule, 
that,  if  you  give  your  adversary  an  opportunity  of  going  to  the  jury 
upon  it,  you  lose  the  benefit  of  the  estoppel.) 

The  generality  of  the  terms  of  the  covenant  for  quiet  enjoyment,  is 
restricted  by  the  introductory  words  of  the  covenants  for  title  and 
[  ♦332  ]  for  power  to  convey.  The  *covenant  for  title  is  preceded  by  these 
words,  ''  that,  for  and  notwithstanding  any  act,  matter,  or  thing  by 
them  the  said  George  Dawson  Baincock  and  Martha  Ann,  his  wife, 
or  either  of  them,  or  the  said  Ann  Hopley,  deceased,  made,  done, 
omitted,  committed,  ot  knowingly  or  willingly  sufifered  to  the  con- 
trary," &c.  And  the  covenant  for  title  is  in  like  manner  introduced 
by  the  words  "and  that,  for  and  notwithstanding  any  such  act, 
deed,  matter,  or  thing  as  aforesaid,"  they,  the  said  George  Dawson 
Baincock  and  Martha  Ann,  his  wife,  &c.,  have  power,  &c.,  to 
appoint,  &c.  And  this  restrictive  clause  must  be  considered  as 
drawn  down  to,  and  embodied  in,  the  covenant  for  quiet  enjoy- 
ment.   *    *    * 

[  836  ]  (Maule,  J. :  Do  you  say  that  an  eviction  by  a  grantee  or  devisee 

of  Ann  Hopley  would  be  within  this  covenant  ?) 

Possibly  it  would  not  apply  to  an  eviction  by  a  devisee:  but  it 
would  to  the  case  of  a  vendee ;  for,  that  would  be.an  act  done  by  her 
which  the  covenant  expressly  provides  against.     ♦    *    * 

Cur.  adv.  vuU. 

[  837  ]       CoLTMAN,  J.,  now  delivered  the  judgment  of  the  Court  : 

After  setting  out  the  facts  and  pleadings  tU  ante,  the  learned 

Judge  proceeded  as  follows : 
Upon  the  trial,  it  was  contended,  on  behalf  of  the  defendant,  that 

the  recital  in  the  deed,  that  Mrs.  Baincock  was  the  heir  of  Mrs. 

Hopley,  was  conclusive  evidence  of  that  fact. 

(1)  2  Co.  Hep.  4  b.  (5)  4   Bing.  N.  0.  748;    S.  C,  per 

(2)  1  Salk.  276 ;   2  Ld.  Ray.  1036.  nom.  Wilson  v.  TTr/ton,  6  Scott.  540  ; 

(3)  21  R.  R.  446  (2  B.  &  Aid.  662).  Arnold,  333. 

(4)  44  R.   R.  861    (4  Bing.  N.  C.  (6)  2  Ad.  &  El.  295(6). 
782). 
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The  learned  Judge  was  of  opinion  that  the  recital,  if  evidence  at       Youno 
all,  was  not  conclusive;  and  the  other  evidence  having  established,     raincock. 
to  the  satisfaction  of  the  jury,  that  she  was  illegitimate,  a  verdict 
was,  by  his  direction,  found  for  the  plaintiff. 

A  rule  nisi  was  afterwards  obtained  for  a  new  trial,  or  to  arrest 
the  judgment. 

On  the  argument  before  us,  it  was  insisted  that  the  direction  of 
the  Judge  was  wrong  on  two  grounds  :  first,  because  the  recital  in 
the  deed  was  conclusive ;  secondly,  because  the  allegation  of  Mrs. 
Eaincock's  heirship  did  not  require  to  be  proved,  the  plea  being  a 
sufficient  answer  without  that  allegation ;  and  that,  the  rest  of  the 
plea  having  been  proved,  he  ought  to  have  directed  the  jury  to  find 
for  the  defendant. 

To  show  that  the  recital  was  conclusive,  the  counsel  for  the 
defendant  referred  to  the  cases  of  Livuon  v.  Tremere  (i),  Bowman 
V.  Taylor  (2),  and  Carpenter  v.  *Buller  (3) :  and  it  seems  clear,  that,  [  *338  ] 
where  it  can  be  collected  from  the  deed,  that  the  parties  to  it  have 
agreed  upon  a  certain  admitted  state  of  facts  as  the  basis  on  which 
they  contract,  the  statement  of  those  facts,  though  but  in  the  way 
of  recital,  shall  estop  the  parties  to  aver  the  contrary.  Whether  the 
recital  in  the  present  case  is  one  which,  after  the  plaintiff  had  been 
evicted  from  the  estate  by  title  paramount,  would  have  estopped 
him,  if  advantage  had  been  duly  taken  of  it  by  the  defendant's 
pleading  the  estoppel,  and  relying  upon  it,  is  not  necessary  to  be 
determined;  for,  the  defendant  has  not  adopted  the  course  of 
referring  the  consideration  of  the  estoppel  to  the  Court,  but  has 
pleaded  the  fact  of  Mrs.  Baincock's  heirship  ;  and,  by  joining  issue 
on  the  replication,  has  referred  it  as  matter  of  fact  to  the  jury,  who 
are  not  bound  by  the  estoppel,  but  may  (4)  find  the  truth  of  the  fact 
according  to  the  evidence.  This  doctrine  was  much  discussed  in 
the  case  of  Magrath  v.  Hardy  (5),  in  which  it  was  held,  that,  if  the 
estoppel  appears  on  the  record,  and  the  party  who  is  entitled  to 
take  advantage  of  it,  instead  of  relying  on  it,  goes  to  issue  on  the 
fact,  he  puts  the  matter  at  large,  and  the  jury  may  disregard  the 
estoppel.  Vooght  v.  Winch  (6),  and  Botvnian  v.  Ros'row  (7)  are  to 
the  same  effect. 
It  remains  to  be  considered  whether  the  rest  of  the  plea,  excluding 

(1)  40  B.  R.  426  (1  Ad.  &  El.  792).  797  ;   6  Scott,  627). 

(2)  41  R.  R.  437  (2  Ad.  &  El.  278).  (6)  21  R.  R.  446  (2  B.  &  Aid.  662). 

(3)  58  R.  R.  680  (8  M.  &  W.  209).  (7)  4  Nev.  &  M.  551 ;  S.  C\  per  nom. 

(4)  And  must.  Bowman  v.  Itostron,  2  Ad.  &  El.  295,  n, 

(5)  44  R.  R.  861  (4  Bing.  N.  C.  782, 
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Young       the  allegation  of  Mrs.  Raincock's  heirship,  is  an  answer  to  the 
Raincooic.    action,  that  answer  being,  in  substance,  that  Henry  Shadow  Young 
instigated  and  procured  Peter  Hopley  to  bring  the  ejectment,  and 
to  evict  him. 

It  was  urged,  that,  to  constitute  a  breach  of  covenant  for  quiet 

[  *339  ]  enjoyment,  there  must  not  only  be  an  adverse  *title,  but  an  insist- 
ing on  the  title  adversely ;  and  therefore,  if  the  party  disturbed  has 
brought  about  the  act  of  disturbance  by  his  own  act,  he  cannot 
complain  of  the  disturbance.  As,  in  Dyer,  80  a  :  "  The  condition 
of  an  obligation  was  such,  that  the  obligor  should  surrender 
a  certain  copyhold,  and  would  suffer  the  obligee  and  his  heirs 
peaceably  to  enjoy  the  land  without  interruption  of  any  person. 
The  defendant  pleads  performance,  and  that  the  plaintiff  peaceably 
continued  his  possession  according  to  the  condition  for  a  certain 
time,  and  then  the  lord,  for  rent  in  arrear,  entered,  agreeably  to 
the  custom,  for  a  forfeiture ;  and  the  plea  was  held  good :  and  the 
law  is  the  same,  if  he  were  a  tenant  at  the  common  law,  and  the 
obligee  ceased  (i),  the  obligation  is  saved,  for,  it  was  the  act  of  the 
plaintiff  himself." 

But  these  cases  are  distinguishable;  for,  in  them,  the  party 
disturbing  had  title  of  entry  by  the  act  of  the  plaintiff  himself.  In 
the  present  case,  Peter  Hopley  had  title  of  entry  quite  independent 
of  any  act  done  by  Henry  Shadow  Young ;  and,  when  he  entered 
under  lawful  title  not  derived  from  the  plaintiff,  the  covenant  was 
broken,  whatever  might  be  the  motive  that  induced  him  to  enter. 
We  think,  therefore,  the  plea  is  insufficient,  if  the  allegation  of  the 
heirship  of  Mrs.  Eaincock  be  struck  out  from  it ;  and,  consequently, 
that  the  verdict  was  properly  found  for  the  plaintiff. 

The  first  ground  on  which  the  motion  to  arrest  the  judgment 
rested,  was,  that  it  was  only  alleged  in  the  declaration  that  Peter 
Hopley  claimed,  as  heir-at-law  to  Ann  Hopley,  lawful  title  to  the 
premises ;  whereas,  it  ought  to  have  alleged  that  he  was  heir-at-law 
to  Ann  Hopley,  or  that  he  lawfully  claimed  lawful  title. 

The  allegation  in  question  might  have  been  open  to  objection  on 
special  demurrer,  on  the  ground  of  uncertainty ;  but,  aft^r  it  has 

[  ♦3-40  ]  been  pleaded  over  to,  we  think  *it  must  be  understood  to  mean, 
not  only  that  he  claimed  to  have,  but  that  he  had,  lawful  title. 
The  objection  on  this  ground,  therefore,  fails. 

It  was  further  objected,  that  the  generality  of  the  terms  of  the 
covenant  for  quiet  enjoyment,  was  restricted  by  the  introductory 
(1)  I.e.  Cessavit  per  hiennium;  as  to  which  see  F.  N.  B.  208. 
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words  of  the  covenant  for  title  and  for  power  to  convey.  The  Youko 
covenant  for  title  is  introduced  by  a  restrictive  clause,  that,  raikcook. 
notwithstanding  any  act  done  or  omitted  by  Raincock  and  his  wife, 
or  either  of  them,  or  Ann  Hopley,  they  or  one  of  them  are  or  is 
seised  in  fee.  The  covenant  that  they  have  right  to  convey,  is 
preceded  by  a  similar  restrictive  clause.  But,  when  we  come  to 
the  covenant  for  quiet  enjoyment,  the  restrictive  clause  is  not 
repeated:  and,  after  the  covenant  for  quiet  enjoyment,  there 
follows  a  covenant  for 'further  assurance,  to  which  a  restrictive 
clause  of  this  nature  would  be  inapplicable,  and  in  which  it  is 
consequently  not  found. 

On  the  part  of  the  defendant,  it  was  contended  that  the 
restrictive  clause  in  question  is  to  be  drawn  down  from  the  first 
two  covenants,  and  to  be  considered  embodied  in  the  third  covenant : 
and  the  opinion  of  the  majority  of  the  Court  in  the  case  of  Nind 
V.  Marshall  (i),  and  the  case  of  Browning  v.  Wright  (2),  were  relied 
on  in  support  of  the  position  contended  for. 

It  cannot  be  disputed,  that  the  general  introductory  words  of 
one  of  the  usual  covenants  for  title,  may  be  drawn  down  in  this 
way,  and  applied  to  others,  in  which  they  are  not  to  be  found, 
where,  from  what  is  found  in  other  parts  of  the  deed,  it  appears 
that  such  must  have  been  the  intention  of  the  parties.  But, 
admitting  this  principle,  the  question  will  remain,  what  reason 
there  is  for  introducing  into  the  present  covenant,  by  implication, 
a  restrictive  clause  which  is  not  found  in  it.  The  covenant,  read 
without  the  restrictive  clause,  seems  to  be  a  reasonable  and  usual 
one.  The  *e8tate  in  question  is  recited  to  have  been  purchased  by  [  •34i  ] 
Mrs.  Hopley,  and  is  sold  by  one  purporting  to  represent  her  as 
heir.  On  such  a  conveyance,  it  would  be  reasonable  to  expect  that 
tlie  estate  should  be  cleared  from  any  charges  from  Mrs.  Hopley  (3) 
downwards  to  the  present  purchaser :  and,  accordingly,  the 
covenant,  as  it  stands,  is  a  covenant  for  quiet  enjoyment  against 
any  lawful  let,  &c.,  by  Raincock  and  wife,  or  by  any  other  person 
lawfully  or  equitably  claiming  from  or  under  Baincock  and  wife, 
or  either  of  them,  or  the  said  Ann  Hopley.  The  covenant,  as  it 
stands,  without  the  restrictive  words,  is  quite  consistent  with  the 
covenant  for  further  assurance,  by  which  it  is  covenanted  that 
Raincock  and  wife,  and  every  other  person  claiming  under  them  or 
either  of  them,  or  under  Ann  Hopley,  shall  make  further  assurance, 

(1)  21  R.  B.  610  (I  Brod.  &  B.  319).  (3)  Inclusively,  ut  lidetur. 

(2)  5  E.  B.  621  (2  Bos.  &  P.  13). 
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Young  on  every  reasonable  request.  But,  if  the  restrictive  words  which 
Rainoock.  it  is  sought  to  introduce  into  the  covenant  for  quiet  enjoyment, 
are  to  be  considered  as  introduced  into  it,  and  have  the  eflfect 
contended  for,  that  the  entry  by  Peter  Hopley,  not  being  occasioned 
by  any  act  or  default  of  Mrs.  Hopley,  is  not  a  breach  of  the 
covenant  for  quiet  enjoyment,  this  inconsistency  will  result  from 
it,  that  the  covenant  for  quiet  enjoyment  will  not  extend  to  protect 
the  purchaser  from  a  disturbance  by  Peter  Hopley;  but  the 
covenant  for  further  assurance  will  entitle  the  purchaser  to  a 
conveyance  frona  Peter  Hopley  of  his  right  to  the  estate,  or,  in 
case  of  refusal,  entitle  him  to  maintain  an  action  against  the 
present  defendant  for  such  refusal. 

We  are,  therefore,  of  opinion  that  there  is  no  reason  for 
introducing  into  the  covenant  for  quiet  enjoyment,  the  restriction 
contended  for.     The  rule,  therefore,  will  be  discharged. 

Rule  discharged. 


1848.  LORD  NEWBOROUGH  v.   SCHRODER. 

JunM  6  7 

*  (7  C.  B.  342—399 ;  S.  C.  18  L.  J.  C.  P.  200 ;  13  Jur.  611.) 

jPeb,  14.  In  an  action  for  the  breach  of  a  covenant  of  indemnity  contained  in  an 

indenture  of  November,   1842,  the  declaration  set  forth  an  indenture  of 

f  842  ]  January,  1809,  being  a  settlement  made  on  the  marriage  of  A.  with  B.,  by 

which  provision  was  made  for  effecting  a  policy  of  assurance  on  the  life  of 
B.,  the  proceeds  of  which  were  to  be  subject  to  the  appointment  of  A.  and 
B.,  or  of  the  survivor,  in  favour  of  a  child  or  children  of  the  marriage ;  it 
then  set  out  a  settlement  of  March,  1840,  made  upon  the  mamage  of  C,  a 
daughter  of  A.  and  B.,  with  D.,  reciting  the  death  of  A.  without  having 
exercised  the  power  of  appointment,  by  which  deed  0.,  with  the  consent  of 
D.,  her  then  intended  husband,  assigned  all  her  interest  in  any  fortune  to 
which  she  might  become  entitled  under  the  will  of  her  mother,  to  trustees, 
for  the  separate  use  of  C,  with  a  power  of  appointment  by  0.  in  favour  of 
children  of  that  marriage.  Of  these  deeds  no  profert  was  made.  The 
declaration  then  set  out,  with  yroftri^  the  indenture  of  November,  18  J  2, 
reciting  the  death  of  B.,  that  she  had  made  a  will,  dated  in  July,  1840, 
whereby  she  appointed  the  sum  of  2,000/.  to  be  settled  **  upon  the  trusts 
declared  in  the  indenture  of  settlement  of  March,  1840,  so  far  as  the  rules 
of  law  and  equity  would  permit,  and  she  had  power  so  to  direct  and 
appoint,  but,  if  she  had  not  such  power,  then  she  willed  and  appointed  that 
the  2,000/.  should  be  paid  to  C,  or  as  0.  should  by  writing  direct  and 
appoint,  for  her  separate  use,"  and  further  reciting  that  by  another  inden- 
ture the  plaintiffs  became  trustees  under  the  indenture  of  March,  1840,  that 
they  had  received  the  2,000/.,  which  was  property  of  a  personal  nature  to 
which  C.  was  beneficially  entitled  under  the  will  of  B.,  and  that  the  same 
was  in  their  hands  subject  to,  and  charged  in  equity  with,  the  trusts  of  the 
indenture  of  March,  1840,  that  D.  was  desirous  to  obtain  from  the  plaintiff 
a  loan  of  the  2,000/.,  and  that  it  was  considered  that  B.  had  not  power  to 
appoint  the  2,000/.  to  be  settled  upon  the  ti'usts  of  the  indenture  of  March, 
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1840,  aud  therefore  that,  under  the  alternative  appointment  made  by  her, 
C.  had  become  entitled  thereto  absolutely  for  her  sejiarate  use,  but  that  a 
question  had  been  made  whether  it  was  not  subject  to  the  assignment  made 
by  the  indenture  of  March,  1840,  wherefore  the  said  C,  with  the  approba- 
tion of  D.,  her  husband,  had  proposed  and  consented  that  the  2,000/.  should 
be  paid  to  the  plaintiffs  as  trustees,  to  be  held  by  them  upon  the  trusts 
therein  declared,  they  being  indemnified  by  C.  and  D. 

The  declaration  then  averred  that  the  2,000/.  had  been  accordingly  lent 
by  the  plaintiffs  to  D. ;  that  that  sum  remained  unpaid ;  that,  by  an 
indenture  of  September,  1845,  T.  S.  and  others  were  appointed  trustees  of 
the  indenture  of  March,  1840,  in  place  of  the  plaintiffs ;  that  T.  S.,  as  such 
trustee,  had  commenced  a  suit  in  Chancery  against  the  plaintiffs  and  others 
to  compel  them  to  invest  the  2,000/.  so  lent  to  D. ;  that  D.  had  notice  of 
the  proceedings,  and  was  required  to  take  upon  himself  the  defence  thereto, 
and  to  indemnify  the  plaintiffs  ;  that  D.  declining  to  take  upon  himself  the 
defence,  the  plaintiffs  consented  to  an  order  whereby  they  became  liable  to 
transfer  to  the  Accouutant-General  a  certain  amount  of  stock,  and  were 
put  to  expense : 

Held,  that  it  was  not  necessary  to  the  maintenance  of  the  action,  that  the 
indenture  of  March,  1840,  should  be  valid  as  an  assignment  at  law;  but 
that,  it  was  enough  if  it  bound  the  fund  in  equity  in  the  hands  of  the 
trustees :  and,  that  the  plaintiffs  were  not  precluded  from  recovering  upon 
the  defendant's  contract  of  indemnity,  by  their  having  consented  to  a 
decree  before  hearing, — it  not  being  shown  that  the  decision  could  be  in 
any  degree  affected  by  the  stage  of  the  cause  in  which  it  was  pronounced,  or 
that  the  plaintiffs,  by  incurring  the  expense  of  prosecuting  the  suit  to  the 
hearing,  could  have  made  any  effectual  defence,  or  have  diminished  the 
damage  consequent  upon  an  adverse  decision. 

This  was  an  action  of  covenant.  The  declaration  stated,  that, 
on  the  Srd  of  January,  1809,  by  a  certain  indenture  then  made 
between  the  Eev.  John  *Werninck,  D.D.,  of  the  first  part,  the  Hon. 
Lena,  otherwise  Magdalena  Wynn,  afterwards  the  wife  of  the  said 
John  Werninck,  of  the  second  part,  and  the  Right  Hon.  T.  J. 
Bulkeley,  Lord  Viscount  Bulkeley,  Henry  Hope,  and  John  Pownall, 
of  the  third  part,  being  a  settlement  made  in  contemplation  of  the 
then  intended  marriage  between  the  said  John  Werninck  and  the 
said  Lena  Wynn,  and  being  the  indenture  described  in  the 
indenture  the  tenor  whereof  is  hereinafter  set  forth  as  made  on  or 
about  the  3rd  of  January,  1809,  all  the  interest  of  her  the  said 
Lena  Wynn  of  and  in  certain  annual  rents  or  yearly  sums  of  money 
in  the  said  deed  mentioned,  were  by  her  assigned  unto,  and  vested 
in,  the  said  Viscount  Bulkeley,  Henry  Hope,  and  John  Pownall, 
their  heirs  and  assigns,  upon  the  trusts  and  for  the  intents  and 
purposes,  and  subject  to  the  provisoes,  *declarations,  and  agree- 
ments thereinafter  expressed  and  declared  concerning  the  same 
respectively,  that  is  to  say,  in  trust  for  the  said  Lena  Wynn  and 
her  assigns,  until  the  said  intended  marriage  should  be  had  and 
solemnized ;  and,  from  and  after  such  marriage,  upon  trust,  by  or 
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out  of  the  moneys  to  be  received  on  account  of  the  same  annual 
rents  or  yearly  sums,  or  either  of  them,  or  any  part  thereof,  to 
procure  from  the  Equitable  Assurance  Office,  or  some  other  public 
oflSce  or  offices  for  the  assurance  of  lives  in  London  or  Westminster, 
a  policy  or  policies  of  assurance  to  them  the  said  trustees,  their 
executors,  administrators,  or  assigns,  or  to  the  survivor  or  survivors 
of  them,  their  or  his  executors,  administrators,  or  assigns,  for 
securing  the  payment  of  the  sum  of  5,0001.,  or  any  separate  sums 
of  money  amounting  to  5,000Z.,  upon  the  death  of  the  said  Lena 
Wynn,  and,  from  time  to  time  after  such  insurance  should  be 
effected,  and  during  the  life  of  the  said  Lena  Wynn,  to  keep  and 
continue  the  same  in  full  force,  and  to  pay  such  annual  premiums 
or  sum  or  sums  of  money  as  should  be  necessary  and  sufficient 
for  that  purpose,  and  all  other  costs,  charges,  and  expenses 
attending  the  effecting  and  continuing  such  insurance ;  and  also 
upon  trust,  from  time  to  time  during  the  life  of  the  said  Lena 
Wynn,  as  and  when  the  said  annual  rents  or  yearly  sums  expressed 
and  intended  to  be  thereby  granted  and  conveyed,  or  any  part 
thereof,  should  be  received,  to  stand  possessed  of  the  same,  or  so 
much  thereof  as  should  remain  after  effecting  and  keeping  on  foot 
such  insurance,  for  the  sole  and  separate  use  of  the  said  Lena 
Wynn,  independent  of  the  said  John  Weminck,  her  then  intended 
husband,  and  so  as  not  to  be  in  any  wise  subject  to  his 
interference,  dominion,  or  control,  debts,  or  engagements,  and 
to  pay  the  same  into  her  proper  hands  from  time  to  time 
for  that  purpose,  or  to  such  person  or  persons,  and  for  such 
♦intents  and  purposes,  as  she,  by  writing  under  her  hand,  should 
at  any  time  during  such  her  coverture,  or  from  time  to  time,  order 
or  direct ;  and  it  was  thereby  further  declared  and  agreed  by  and 
between  the  parties  to  those  presents,  that,  from  and  after  the  death 
of  the  said  Lena  Wynn,  the  said  Viscount  Bulkeley,  Henry  Hope, 
and  John  Pownall,  and  the  survivor  and  survivors  of  them,  and 
the  executors  and  administrators  of  such  survivor,  should  stand 
possessed  of  or  interested  in  the  principal  moneys  which  should 
become  due  and  be  received  upon  such  policy  or  policies  of  insur- 
ance as  aforesaid,  upon  trust  for  an  only  child,  or  for  all  and  every, 
or  for  any  one  or  more,  exclusive  of  the  rest,  of  the  children  of  the 
said  intended  marriage,  if  there  should  be  more  than  one,  in  such 
parts,  shares,  or  proportions,  for  such  interest  or  interests,  to  vest 
and  be  payable  at  such  time  or  times,  and  under  and  subject  to 
such  charges  or  limitations  over,  powers,  conditions,  or  restrictions, 
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or  in  such  other  form  as  the  said  John  Werninck  and  Lena  Wynn,        Lord 
his  intended  wife,  or  the  survivor  of  them,  should,  by  any  deed  or     borough 
deeds,  writing  or  writings,  with  or  without  power  of  revocation,  to     „     *; 

SC  H  BO  D  BR* 

be  made,  sealed,  and  delivered  by  both  of  them,  or  by  the  survivor 
of  them,  as  the  case  might  happen,  and  to  be  attested  by  one  or 
more  credible  witness  or  witnesses,  or  by  the  last  will  and  testament 
of  such  survivor,  or  any  codicil  or  writing  in  the  nature  of,  or 
purporting  to  be,  his  or  her  will,  to  be  signed  and  published  by  him 
or  her,  and  attested  in  like  manner,  should  at  any  time  thereafter, 
and  from  time  to  time,  direct  or  appoint ;  but  not  so  as  to  enable 
the  said  John  Werninck,  if  he  should  survive,  to  divest  any  portion 
which  should  have  become  payable  according  to  the  trusts  thereafter 
declared  ;  and,  for  want  of  such  direction  or  appointment,  or  so  far 
as  such  direction  or  appointment,  if  incomplete,  should  not  extend, 
*in  trust  for  an  only  child,  or  for  all  and  every  the  children  of  the       [  •346  ] 
said  intended  marriage,  if  there  should  be  more  than  one,  equally 
to  be  divided  amongst  them,  and  to  be  deemed  a  vested  interest  or 
vested  interests  in  a  son  or  sons  respectively  on  his  or  their  attain- 
ing the  age  of  twenty-one  years,  and  in  a  daughter  or  daughters  on 
her  or  their  attaining  such  age  or  marrying,  which  should  first 
happen,  notwithstanding  such  time  or  times  of  vesting  might  arrive 
in  the  life-time  of  the  said  Lena  Wynn,  and  to  be  payable  at  such 
time  or  respective  times  of  vesting,  if  the  same  should  happen  after 
her  death,  and  otherwise  as  soon  after  her  death  as  might  be,  &c. : 
That  afterwards,  to  wit,  on  the  4th  of  February,  1809,  the  said 
intended  marriage  was  had  and  solemnized  between  the  said  John 
Werninck  and  the  said  Lena  Wynn  ;  and  afterwards,  to  wit,  on  the 
28rd  of  January,  1809,  the  trustees  in  the  first-mentioned  indenture 
mentioned,  in  pursuance  thereof,  by  and  out  of  moneys  received  by 
them  on  account  of  the  said  annual  rents  or  yearly  sums,  procured 
and  effected  from  and  in  the  said  Equitable  Assurance  Office  a 
policy  of  assurance  to  them  the  said  trustees,  their  executors, 
administrators,  and  assigns,  for  securing  the  payment  of  5,000Z.  upon 
the  death  of  the  said  Lena  Wynn,  together  with  such  bonuses  upon 
the  same  as  should,  from  time  to  time,  by  the  rules  of  the  said 
assurance  office,  become  payable  in  respect  of  the  said  policy,  and 
the  said  policy  of  assurance  was,  from  time  to  time  during  the  life 
of  the  said  Lena  Wynn,  kept  and  continued  in  full  force  by  the 
payment  of  premiums  in  respect  thereof  from  and  out  of  the  annual 
rents  and  moneys,  by  the  trustees  for  the  time  being  charged  with 
the  execution  of  the  said  trusts  in  respect  thereof,  and  at  the  time 
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of  the  death  of  the  said  Lena  Wynn  hereinafter  mentioned,  a  large 
sum  of  money,  to  wit,  14,000i.,  was  due  and  payable  by  the  said 
Equitable  Assurance  Office  upon  and  in  respect  of  the  said  policy 
*of  assurance  for  the  said  sum  of  5,000Z.  and  divers  bonuses  payable 
by  the  said  assurance  office  by  virtue  thereof,  which  said  sum  so 
due  was  charged  with  the  trusts,  and  applicable  to  the  purposes,  in 
the  said  first-mentioned  indenture  mentioned  of  and  concerning  the 
same  :  That,  after  the  said  marriage,  to  wit,  on  the  1st  of  January, 
1820,  the  said  John  Werninck  died,  leaving  his  said  wife,  and 
divers,  to  wit,  four  children  of  the  said  marriage,  whereof  one 
afterwards  became  the  wife  of  the  defendant,  as  hereinafter  men- 
tioned, him  surviving,  and  without  having  made  any  appointment 
or  direction,  either  alone  or  jointly  with  his  said  wife,  pursuant  to 
the  said  first-mentioned  indenture:  That  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  4th  of  March,  1840, 
by  a  certain  indenture  then  made  between  the  defendant  of  the  first 
part,  Maria  Lena  Werninck  (who  was  one  of  the  children  of  the 
said  marriage  between  the  said  John  Werninck  and  the  said  Lena, 
his  said  wife),  of  the  second  part,  the  said  Bight  Honourable 
Spencer  Bulkeley,  Lord  Newborough,  one  Henry  Hope  Werninck, 
and  the  said  James  Edward  Shearman,  of  the  third  part,  being  a 
settlement  made  in  contemplation  of  the  then  intended  marriage  of 
the  defendant  and  the  said  Maria  Lena  Werninck,  and  which  is 
described  in  the  indenture  the  tenor  whereof  is  hereinafter  set 
forth,  as  an  indenture  made  on  or  about  the  4th  of  March,  1840, 
it  was,  amongst  other  things,  witnessed  that  the  said  Maria  Lena 
Werninck  did,  with  the  consent  and  approbation  of  the  defendant, 
thereby  assign  all  her  right,  title,  interest,  benefit,  power,  claim, 
and  demand  whatsoever  in  or  to  a  certain  principal  sum  of  50,000 
florins,  Dutch  stock,  &c.,  and  also  in,  to,  or  out  of  any  fortune  or 
property  of  a  personal  nature  of  or  to  which  the  said  Maria  Lena 
Werninck  might  become  possessed,  or  beneficially  entitled,  under 
or  by  virtue  of  the  last  will  and  testament  of  her  said  mother, 
♦Lena  Werninck  unto  the  said  Spencer  Bulkeley,  Lord  Newborough, 
Henry  Hope  Werninck,  and  James  Edward  Shearman,  their 
executors,  administrators,  and  assigns,  upon  and  for  certain  trusts, 
intents,  and  purposes  therein  expressed,  declared,  and  contained  of 
and  concerning  the  same,  that  is  to  say,  in  trust  for  the  said  Maria 
Lena  Werninck,  her  executors  and  administrators,  in  the  meantime 
and  until  the  said  intended  marriage  should  be  had  and  solemnized, 
and,  from  and  immediately  after  the  solemnization  thereof,  upon 


VOL.  Lxxviii.]      1849.    C.  P.     7  C.  B.  348—849. 


669 


and  for  the  trusts,  intents,  and  purposes,  and  with,  under,  and 
subject  to  the  powers,  provisos,  declarations,  and  agreements  therein- 
after expressed,  declared,  and  contained  of  and  concerning  the  same, 
that  is  to  say,  in  trust  that  they  the  said  Spencer  Bulkeley,  Lord 
Newborough,  Henry  Hope  Werninck,  and  James  Edward  Shearman, 
and  the  survivor  or  survivors  of  them,  their  or  his  executors, 
administrators,  or  assigns,  should,  as  soon  as  circumstances  would 
permit,  procure  the  said  50,000  florins  stock,  stocks  or  funds  and 
securities  respectively,  to  be  assigned  and  transferred  into  their  or 
his  names  or  name,  and  should  lay  out  and  invest  the  aforesaid 
trust  sum  and  sums  of  money  forthwith  after  the  same  should  be 
received  in  or  upon  public  or  Parliamentary  stocks,  funds,  or 
securities  in  England  or  Holland  in  the  names  or  name  of  the  said 
trustees  or  trustee  for  the  time  being,  and  should  pay  the  dividends, 
interest,  and  annual  proceeds  to  accrue  due  from  time  to  time 
during  the  joint  natural  lives  of  the  said  Maria  Lena  Werninck 
and  Ludolf  Balthazar  Schroder  for  and  in  respect  of  the  said  trust 
florins  and  stock,  stocks,  funds,  and  securities  respectively,  unto 
such  person  or  persons,  for  such  ends,  intents,  and  purposes,  and 
in  such  manner  and  form,  as  the  said  Maria  Lena  Werninck,  not- 
withstanding her  being  under  coverture,  should,  by  any  note  or 
writing  under  her  hand,  to  be  by  her  signed  in  the  presence  of  and 
attested  '''by  one  or  more  credible  witness  or  witnesses,  order  or  direct ; 
and,  failing  such  order  or  direction,  then  to  pay  the  same  dividends, 
interest,  and  annual  proceeds,  from  time  to  time,  into  the  proper 
hands  of  the  said  Maria  Lena  Werninck,  for  her  separate  use  and 
benefit,  exclusive  of  the  said  Ludolf  B.  Schroder,  and  the  same  not 
to  be  in  any  wise  subject  to  his  control,  debts,  or  engagements,  but 
the  receipt  and  receipts  of  the  said  Maria  Lena  Werninck,  or  of  the 
person  or  persons  to  whom  she  should  so  order  or  direct  the  said 
dividends,  interest,  and  annual  proceeds  to  be  paid  us  aforesaid, 
should  alone  be  a  good  and  sufficient  discharge,  and  good  and 
sufficient  discharges  for  the  same ;  and  upon  further  trust,  after 
the  decease  of  the  said  Ludolf  B.  Schroder,  and  in  case  the  said 
Maria  Lena  Werninck,  his  intended  wife,  should  survive  him,  to 
pay  the  dividends,  interest,  and  annual  proceeds  of  the  said  trust 
florins,  stock,  stocks,  or  funds  and  securities  respectively  to  accrue 
due  after  the  death  of  the  said  Ludolf  B.  Schroder,  onto  the  said 
Maria  Lena  Werninck  and  her  assigns,  from  time  to  time,  during 
the  remainder  of  her  natural  life,  for  her  and  their  proper  use  or 
benefit;  but,  in  case  the  said  Ludolf  B.  Schroder  should  survive 
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LoBo  the  said  Maria  Lena  Werninck,  his  intended  wife,  then  in  trust, 
BouoooH  from  and  after  the  decease  of  the  said  Maria  Lena  Werninck,  to 
SoH^DER,  P^y  ^^®  dividends,  interest,  and  annual  proceeds  of  the  said  florins, 
stock,  stocks,  or  funds  and  securities  respectively,  unto  the  said 
Ludolf  B.  Schroder  and  his  assigns  during  his  life,  for  his  and  their 
proper  use  and  benefit,  but  so,  nevertheless,  that,  in  case  he  the 
said  Ludolf  B.  Schroder  should  happen  to  become  bankrupt,  or 
should  take  the  benefit  of  any  Act  of  Parliament  for  the  relief  of 
insolvent  debtors,  then  the  dividends,  interest,  and  annual  proceeds 
to  accrue  due  in  respect  of  the  said  trust  florins,  stock,  stocks,  or 

[  *350  ]  funds  and  securities  respectively,  ^during  the  remainder  of  the  life 
of  him  the  said  Ludolf  B.  Schroder,  should  go  and  be  payable  and 
paid  in  such  and  the  like  manner  as  the  same  would  go  and  be 
payable  if  the  said  Ludolf  B.  Schroder  were  dead :  and  it  was 
thereby  further  agreed  and  declared,  that  the  said  Spencer  Bulkeley, 
Lord  Newborough,  Henry  Hope  Werninck,  and  J.  E.  Shearman, 
and  the  survivors  and  survivor  of  them,  their  or  his  executors, 
administrators,  and  assigns,  should  stand  possessed  of  the  said 
florins,  stock,  stocks,  or  funds,  securities,  moneys,  personal  estate, 
effects,  and  premises  thereinbefore  assigned,  or  intended  so  to  be, 
subject,  and  without  prejudice,  to  the  trusts  thereinbefore  expressed 
and  declared,  in  trust  for  all  or  such  one  or  more  of  the  children  of 
the  said  intended  marriage,  at  such  ages,  days,  or  times,  in  such 
shares  and  proportions,  if  more  than  one,  and  with  such  benefit  of 
survivorship,  and  limitations  over  to  or  for  any  other  or  others  of 
the  same  children,  and  in  such  manner  and  form,  as  the  said 
Ludolf  B.  Schroder  and  Maria  Lena  Werninck,  his  intended  wife, 
at  any  time  or  times  during  their  joint  lives,  by  any  deed  or  deeds, 
instrument  or  instruments  in  writing,  to  be  by  them  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  should  direct  or  appoint,  and,  for  want  of  any  such 
direction  or  appointment,  and  so  far  as  the  same  should  not  operate 
as  a  full  and  complete  disposition  of  the  said  trust  premises,  then 
as  the  survivor  of  the  said  Ludolf  B.  Schroder  and  Maria  Lena 
Werninck,  his  intended  wife,  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing,  to  be  by  him  or  her  sealed  and  delivered 
in  the  presence  of,  and  attested  by,  two  or  more  credible  wit- 
nesses, or  by  his  or  her  last  will  and  testament  in  writing,  or  any 
codicil  or  codicils  thereto,  to  be  signed  in  the  presence  of,  and  attested 
by,   two  or    more  credible  witnesses,  should  direct  or  appoint; 

[  *^oi  ]      *and,  failing  any  such  direction  or  appointment  as  aforesaid,  and 
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subject  to  any  incomplete  disposition  to  be  made  by  any  of  the 
ways  aforesaid,  upon  trust  that  they  the  said  Spencer  Bulkeley, 
Lord  Newborough,  Henry  Hope  Werninck,  and  J.  E.  Shearman, 
or  the  survivors  or  survivor  of    them,   their  or  his  executors, 
administrators,  or  assigns,  should  assign  and  transfer  and  pay  the 
said  florins,  stock,  stocks,  or  funds,  securities,  moneys,  personal 
estate,    effects,  and    premises    respectively,   unto,    between,   and 
amongst   all    the    children    of   the    said    intended   marriage,    if 
more   than   one,   equally,  share   and    share  alike,   and,  if  there 
should  be  but  one  child  of    the    said   intended  marriage,   then 
the  whole  to  such  one  child,  for  their,  his,  or  her  portions  or 
portion,  the  portion,  part,  or  share,  portions,  parts,  or  shares,  of 
such  child  or  children,  being  a  son  or  sons,  to  be  assigned,  trans- 
ferred, and  paid  to  him  or  them  at  his  or  their  age  or  respective 
ages  of  twenty-one  years,  or  as  soon  afterwards  as  the  trusts 
thereinbefore  expressed  and  contained  for  the  benefit  of  his  or  their 
parents  would  permit,  and  the  portion,  part,  or  share,  portions, 
parts,  or  shares  of  such  child  or  children,  being  a  daughter  or 
daughters,  to  be  assigned,  transferred,  and  paid  to  her  or  them  at 
her  or  their  age,  or  respective  ages,  of  twenty-one  years,  or  day  or 
respective  days  of  marriage,  which  should  first  happen,  or  as  soon 
afterwards  as  the  said  trusts  for  the  benefit  of  her  or  their  parents 
would  permit ;  and,  in  case  either  or  any  of  the  said  sons  should 
die  under  the  age  of  twenty-one,  or  either  or  any  of  the  said 
daughters  should  die  under  that  age  and   unmarried,  then  the 
portion,  part,  or  share,  portions,  parts,  or  shares  of  such  son  or 
sons  so  dying  under  the  age  of  twenty-one  years,  and  of  such 
daughter  or  daughters  so  dying  under  that  age  and  unmarried, 
should  go  and  accrue  to  the  other  and  others  of  the  same  children, 
and  in  equal  shares  and  proportions  if  *more  than  one,  and  be 
assigned,  transferred,  and  *  paid  at  the  same  time  or  times  as,  and 
together  with,  his,  her,  or  their  original  portion,  paft,  or  share, 
portions,  parts,  or  shares,  or  as  near  thereto  as  circumstances  would 
permit,  and  so  that  the  executors  or  administrators  of  any  deceased 
child  or  children,  having  attained  a  vested  or  transmissible  interest, 
or  vested  or  transmissible  interests,  respectively,  should  take  the 
same,  but  no  greater,  share  than  his,  her,  or  their  testator  or 
intestate  would  have  been  entitled  to  if  living ;  but,  in  case  there 
should  be  no  child  of  the  said  intended  marriage,  or  if  all  such 
children  should  happen  to  die  before  any  or  either  of  them  should 
attain  a  vested  or  transmissible  interest  in  the  said  trust  premises, 
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then  the  said  trustees,  and  the  survivors  and  survivor  of  them, 
their  and  his  executors,  administrators,  and  assigns,  should  and 
would  stand  possessed  of  the  said  florins,  stock,  stocks,  or  funds,  &c. 
(subject  and  without  prejudice  to  the  trusts  aforesaid,  and  to  the 
powers  thereinafter  contained),  in  trust  for  such  person  or  persons, 
for  such  interest  or  interests,  intents,  and  purposes  as  the  said 
Maria  Lena  Weminck,  at  any  time  during  the  joint  lives  of  herself 
and  the  said  Ludolf  B.  Schroder,  her  intended  husband,  and  not- 
withstanding her  being  under  coverture,  should,  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  to  be  sealed  and 
delivered  by  her  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  or  by  her  last  will  and  testament  in  writing,  or 
any  codicil  or  codicils  thereto,  or  any  writing  purporting  to  be  her 
last  will  and  testament,  or  a  codicil  thereto,  to  be  signed  in  the 
presence  of,  and  attested  by,  two  or  more  credible  witnesses,  direct 
or  appoint,  and,  for  want  of  any  such  direction  or  appointment,  and 
so  far  as  the  same  should  not  operate  as  a  full  and  complete  dis- 
position of  the  said  trust  premises,  in  trust  as  follows,  that  is  to  say, 
*in  case  the  said  Maria  Lena  Werninck  should  survive  her  said 
intended  husband,  then,  in  trust  for  the  said  Maria  Lena  Werninck, 
her  executors,  administrators,  and  assigns  absolutely;  but,  if  the  said 
Maria  Lena  Werninck  should  die  in  the  lifetime  of  the  said  Ludolf 
B.  Schroder,  her  intended  husband,  then,  subject  as  aforesaid,  in 
trust  for  such  person  or  persons  as  would  have  been  entitled  to  the 
said  florins,  stocks,  &c.,  at  the  time  of  the  decease  of  her  the  said 
Maria  Lena  Werninck,  in  case  she  had  died  possessed  thereof 
unmarried  and  intestate  ;  and  upon  this  further  trust,  that  the  said 
Spencer  Bulkeley  Lord  Newborough,  Henry  Hope  [Werninck],  and 
J.  E.  Shearman,  or  the  survivors  or  survivor  of  them,  their  or  his 
executors,  administrators,  or  assigns,  should,  after  the  decease  of  the 
said  Maria  Lena  Werninck,  and  subject  and  without  prejudice  to  the 
beneficial  riglit  and  interest  therein  of  the  said  Ludolf  B.  Schroder, 
during  his  natural  life,  but  determinable  as  aforesaid,  pay,  apply, 
and  dispose  of  the  whole,  or  a  competent  part,  in  the  discretion  of 
the  same  trustees  or  trustee,  of  the  dividends,  &c.,  of  the  share  or 
shares,  or  presumptive  share  or  shares  of  the  said  child  or  children 
of  and  in  the  said  florins,  stock,  &c.  (for  the  maintenance  and 
advancement  of  children);  with  certain  powers  of  changing  the 
securities  upon  which  the  said  trust  moneys  in  the  said  last- 
mentioned  deed  mentioned  were  from  time  to  time  to  be  invested  ; 
(Proviso  for  the  appointment  of  new  trustees  in  the  event  of  death, 
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resignation,  &c.,  of  the  former  trustees) :  That,  afterwards,  to  wit, 
on  the  6th  of  March,  1810,  the  said  intended  marriage  between  the 
defendant  and  the  said  Maria  Lena  Werninck  took  place  and  was 
solemnized :  That  the  said  Lena,  otherwise  Magdalena  Werninck 
afterwards,  and  after  the  passing  of  the  7  Will.  IV.  &  1  Vict.  c.  26, 
to  wit,  on  the  10th  of  July,  1840,  made  her  last  will  and  testament 
in  writing,  *signed  by  her,  and  published  and  declared  by  her  to 
be  her  last  will  and  testament,  in  the  presence  of,  and  attested  by, 
two  credible  witnesses,  &c.,  and  she  the  said  Lena  Werninck  did 
thereby,  in  pursuance  of  the  power  of  appointment  in  the  first- 
mentioned  indenture  mentioned,  and  in  intended  execution  thereof, 
will,  direct,  and  appoint,  as  to  and  concerning  2,000/.,  parcel  of 
the  moneys  which  at  her  death  should  become  due  and  payable  by 
the  said  Equitable  Assurance  Office  upon  or  in  respect  of  the  said 
policy  ol  assurance,  in  manner  following,  that  is  to  say,  that  the 
said  sum  of  2,000/.  should  be  settled  and  be  upon  the  same  trusts, 
and  to  and  for  the  same  intents  and  purposes,  for  the  benefit  of  the 
said  wife  of  the  defendant  and  her  children,  as  were  expressed  and 
declared  in  the  said  indenture  of  settlement  made  in  contemplation 
of  her  said  marriage  with  the  defendant,  so  far  as  the  rules  of  law 
and  equity  would  permit  and  the  said  testatrix  had  the  power  to 
direct;  but  that,  if  it  should  be  held  that  she  had  not  the  power 
so  to  direct  and  appoint  the  said  sum,  then  she  willed,  directed, 
and  appointed  that  the  said  sum  of  2,000/.  should  be  paid  to  the 
defendant's  said  wife,  or  as  she  should,  by  any  writing  or  writings 
under  her  hand,  direct,  to  and  for  her  own  sole  and  separate  use, 
benefit,  and  disposal,  free  from  the  control,  debts,  engagements, 
and  intermeddlings  of  her  then  present  or  any  future  husband ;  and 
the  said  testratrix  thereby  appointed  the  said  Spencer  Bulkeley, 
Lord  Newborough,  Thomas  Dyke,  John  Pownall,  Thomas  James 
Werninck,  and  John  Spencer  Wynn  Werninck,  executors  thereof : 
That  the  said  Lena  Werninck  afterwards,  to  wit,  on  the  1st  of 
January,  1842,  died  without  having  altered  or  revoked  her  said 
will ;  and  that  the  said  will  was  proved  in  the  Prerogative  Court 
of  Canterbury,  on  the  8l8t  of  January,  1842 :  That,  by  indenture 
of  the  20th  of  October,  1842,  Thomas  Dyke  was  appointed  a  trustee 
*in  the  place  of  Henry  Hope  Werninck :  That  the  plaintiff's,  after- 
wards, to  wit,  on  the  12th  of  November,  1842,  received  and  had 
paid  to  them,  as  such  trustees,  in  manner  in  the  indenture  herein- 
after set  forth  mentioned,  the  said  sum  of  2,000/.  so  v/illed,  directed, 
and  appointed  to  bo  paid  by  the  said  last  will  as  atore^aid,  and 
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mentioned  in  the  indenture  hereinafter  set  forth,  and  which  then 
was  property  of  a  personalty  nature  to  which  the  said  Maria  Lena, 
the  wife  of  the  defendant,  became  and  was  beneficially  entitled 
under  and  by  virtue  of  the  said  last  will ;  and  the  same  thenceforth, 
until  the  loan  hereinafter  mentioned,  was  in  the  hands  of  the 
plaintififs  as  such  trustees,  subject*  to  and  charged  in  equity  with 
the  said  trusts  by  and  in  the  said  indenture  of  the  4th  of  March, 
1840,  made  on  the  occasion  of  the  said  secondly-mentioned  marriage, 
created  and  contained  of  and  concerning  all  the  right,  title,  benefit, 
interest,  power,  claim,  and  demand  whatsoever  of  the  said  Maria 
Lena  Werninck  in,  to,  or  out  of  any  fortune  or  property  of  a  per- 
sonalty nature,  of  and  to  which  she  might  become  possessed  or 
beneficially  entitled  under  or  by  virtue  of  the  last  will  and  testa- 
ment of  her  said  mother :  That  afterwards,  to  wit,  on  the  12th  of 
November,  1842,  the  defendant  was  desirous  to  procure  from  the 
plaintififs  a  loan  of  the  said  sum  of  2,0002.;  and  thereupon  an 
indenture  was  then  made  by  and  between  the  defendant  of  the  first 
part,  the  said  wife  of  the  defendant  of  the  second  part,  and  the 
plaintififs  in  this  suit  of  the  third  part, — which  said  indenture, 
sealed  with  the  seal  of  the  defendant,  the  plaintififs  brought  into 
Court,  &c.,  the  tenor  of  which  said  indenture  follows  in  these  words, 
that  is  to  say,  &c.  The  deed  was  then  set  out  in  hac  verba.  It 
recited  the  settlement  of  the  3rd  of  January,  1809 ;  that,  in  pur- 
suance of  the  trust  therein,  a  policy  for  5,000/.  was  efifected  upon 
the  life  of  Lena  Werninck ;  that  the  said  Viscount  Bulkeley  and 
Henry  Hope  both  died  some  time  before  the  *date  of  the  indenture 
next  thereinafter  recited ;  that,  by  indeiiture  dated  the  30th  of 
January,  1824,  John  Scriven  and  Thomas  Dyke  were  api>ointed 
trustees  of  the  hereinbefore  recited  settlement,  in  the  room  and 
place  of  the  said  deceased  trustees,  and  by  means  of  the  indenture 
now  in  recital,  and  an  indenture  indorsed  thereon,  bearing  even 
date  therewith,  the  said  policy,  and  the  moneys  which  should 
thereby  become  payable,  amongst  the  other  settled  property,  were 
vested  in  the  said  John  Pownall,  John  Scriven,  and  Thomas  Dyke, 
upon  the  trusts  of  the  hereinbefore  recited  indenture  of  settlement; 
that  the  said  John  Scriven  had  not  acted  in  the  trusts  of  the 
thereinbefore  in  part  recited  indenture  of  settlement  of  the  3rd  of 
January,  1809,  for  some  time,  and  was  then  resident  beyond  the 
seas ;  that  the  said  John  Werninck  died  in  the  life-time  of  the  said 
Lena  Werninck,  his  wife,  without  having  joined  with  her  in  any 
exercise  of  the  said  power  of  appointment  given  to  them  jointly  as 
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aforesaid;  that  there  was  issue  of  their  said  marriage  four  children, 
and  no  more,  viz.  Henry  Hope  Werninck,  Thomas  James  Werninck, 
John  Spencer  Wynn  Werninck,  and  the  said  Maria  Lena  Schroder, 
all  of  whom  some  time  since  attained  the  age  of  twenty-one  years. 
It  then  recited  the  indenture  of  settlement  of  the  4th  of  March, 
1840,  the  indenture  of  the  20th  of  October,  1842,  whereby  Thomas 
Dyke  was  appointed  a  trustee  of  the  settlement  of  the  4th  of  March, 
1840,  in  lieu  of  Henry  Hope  Werninck,  and  whereby,  and  by  a 
deed-poll  indorsed  thereon,  the  property  comprised  therein  was 
assigned  to  and  became  vested  in  the  said  Spencer  Bulkeley,  Lord 
Newborough,  James  Edward  Shearman,  and  Thomas  Dyke.  It 
then  recited  that  Lena  Werninck,  by  her  will,  bearing  date 
the  10th  of  July,  1840,  wherein  she  noticed  that  the  said  policy 
of  assurance  on  her  life  was  then  supposed  to  amount  to 
the  sum  of  18,525/.,  did  direct  and  appoint  the  moneys 
♦which  upon  her  death  would  become  due  and  payable  upon  or  in 
respect  of  the  said  policy  of  assurance,  in  manner  following,  that  is 
to  say,  as  to  several  sums  making  up  together  8,000/.,  part  thereof, 
for  the  benefit  of  two  of  her  sons  as  therein  mentioned,  and  she 
directed  and  appointed  that  the  sum  of  2,000/.,  further  part  thereof, 
should  be  settled  and  be  upon  the  same  trusts,  and  to  and  for  the 
same  intents  and  purposes,  for  the  benefit  of  her  said  daughter 
Maria  Lena  Schroder  and  her  children,  as  were  expressed  and 
declared  in  the  settlement  made  upon  her  marriage  with  the  said 
Ludolf  B.  Schroder,  thereby  referring  to  the  indenture  last  herein- 
before recited  of  and  concerning  the  property  comprised  in  such 
settlement,  so  far  as  the  rules  of  law  and  equity  would  permit,  and 
she  the  testatrix  had  the  power  to  direct ;  but,  if  it  should  be  held 
that  she  had  not  the  power  so  to  direct  and  appoint  the  said  sum, 
then  she  directed  and  appointed  that  the  said  sum  of  2,000/.  should 
be  paid  to  her  said  daughter,  or  as  she  should,  by  writing  or 
writings  under  her  hand,  direct,  to  and  for  her  own  sole  and 
separate  use  and  benefit  and  disposal,  &c. ;  and  the  said  testatrix 
appointed  the  said  Spencer  Bulkeley,  Lord  Newborough,  John 
Pownall,  Thomas  Dyke,  T.  J.  Werninck,  and  J.  S.  W.  Werninck, 
executors  of  her  said  will.  It  then  recited  that  Mrs.  Werninck  died 
in  January  then  last,  without  having  revoked  or  altered  her  will,  or 
the  appointment  thereby  made  as  aforesaid,  and  that  the  will  was 
duly  proved  in  the  Prerogative  Court  of  the  Archbishop  of  Canter- 
bury,  by  the  executors  (except  John  Pownall);  that  the  money 
payable  upon  the  policy,  amounting  to  18,775/.,  had  tlien  lately 
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been  paid  by  the  said  Equitable  Assurance  OfSce  to  the  said  John 
Pownall,  as  the  surviving  trustee  named  in  the  said  policy,  and  the 
same  had  been  received  by  him  for  himself  and  Thomas  Dyke  as 
the  now  acting  trustees  under  the  said  settlement  of  the  3rd  of 
January,  *1809 ;  that  it  was  considered  that  Mrs.  Werninck  had 
not  power  to  appoint  the  said  sum  of  2,000{.  to  be  settled  upon  the 
trusts  of  the  thereinbefore-recited  indenture  of  the  4th  of  March, 
1840,  and  therefore,  that,  under  the  further  or  substituted  appoint- 
ment made  by  her  of  the  same  sum  as  aforesaid,  the  said  Maria 
Lena  Schroder  became  entitled  thereto  absolutely,  for  her  separate 
use ;  but  that  a  question  had  been  made  whether  the  same  sum 
was  not  included  in,  or  was  not  subject  to,  the  assignment  made  by 
her  by  the  thereinbefore  in  part  recited  indenture  of  settlement  of 
the  4th  of  March,  1840,  as  aforesaid,  of  her  right,  title,  and  interest, 
in,  to,  or  out  of  property  of  or  to  which  she  might  become  possessed 
or  beneficially  entitled  under  or  by  virtue  of  the  last  will  and 
testament  of  her  said  mother ;  that  therefore  the  said  Maria  Lena 
Schroder,  with  the  approbation  of  her  husband,  had  proposed  and 
consented  that  the  sum  of  2,000/.  should  be  paid  to  the  said 
Spencer  Bulkeley,  Lord  Newborough,  James  Edward  Shearman, 
and  Thomas  Dyke,  as  trustees  as  aforesaid,  but  upon  an  express 
agreement  and  understanding  that  the  same  should  be  held  and 
disposed  of  by  them  upon  and  for  the  trusts  and  purposes  therein- 
after declared  concerning  the  same ;  that  they  the  said  Spencer 
Bulkeley,  Lord  Newborough,  James  Edward  Shearman,  and  Thomas 
Dyke  had  consented  to  receive  and  hold  and  dispose  of  the  same 
sum  o{  2,000/.  accordingly,  upon  having  such  indemnities  from  the 
said  Ludolf  B.  Schroder  and  Maria  Lena  Schroder  respectively,  as 
were  thereinafter  contained,  and  which  indemnity  they  had  respec- 
tively agreed  to  give ;  and  that  the  said  John  Pownall  and  Thomas 
Dyke,  Jby  the  direction  of  the  said  Maria  Lena  Schroder,  in  writing 
under  her  hand,  had  paid  the  said  sum  of  2,000/.  unto  the  said 
Spencer  Bulkeley,  Lord  Newborough,  James  Edward  Shearman,  and 
Thomas  Dyke,  as  such  ^trustees  as  aforesaid,  and  the  same  was 
then  in  their  hands,  as  they  did  thereby  acknowledge.  The 
indenture  then  witnessed,  that,  in  pursuance  of  the  said  recited 
agreement  in  that  behalf,  and  in  consideration  of  the  premises,  it 
was  thereby  agreed  and  declared  between  and  by  the  parties  to 
those  presents,  and  particularly  by  the  said  Spencer  Bulkeley,  Lord 
Newborough,  James  Edward  Shearman,  and  Thomas  Dyke,  and 
the  said  Maria  Lena  Schroder,  by  that  writing  under  her  hand, 


VOL.  Lxxviii.]       1849.     C.  P.    7  C.  B.  359—860. 


677 


did  expressly  order  and  direct,  that  the  said  Spencer  Bulkeley, 
Lord  Newborough,  James  Edward  Shearman,  and  Thomas  Dyke, 
and  the  survivors  and  survivor  of  them,  or  other  the  trustees  or 
trustee  for  the  time  being  of  those  presents,  and  their  or  his 
respective  executors  and  administrators,  should  and  would  hence- 
forth stand  and  be  possessed  of  and  interested  in  the  said  appointed 
sum  of  2,0002.,  and  the  securities  and  stocks  and  funds  in  or  upon 
which  the  same  sum,  or  any  part  thereof,  might  from  time  to  time 
be  invested  or  laid  out  as  thereinafter  mentioned,  and  the  interest, 
&c.,  upon  and  for  the  trusts  and  purposes,  and  with,  under,  and 
subject  to  the  powers,  provisoes,  agreements,  and  declarations 
thereinafter  declared  and  contained  and  referred  to  of  and  con- 
cerning the  same  respectively,  that  is  to  say,  upon  trust  that  the 
trustees  or  trustee  for  the  time  being  of  those  presents,  and  their 
or  his  executors  or  administrators,,  did  and  should,  from  time  to 
time,  upon  the  request  in  writing  of  the  said  Ludolf  B.  Schroder, 
but,  during  the  life  of  the  said  Maria  Lena  Schroder,  not  without 
her  request  and  consent,  to  be  testified  by  some  writing  under  her 
hand,  lend  and  advance  the  said  sum  of  2,0002.,  or  any  moneys, 
stocks,  or  funds  for  the  time  being  held  in  the  place  thereof  upon 
the  trusts  of  those  presents,  or  any  part  or  parts  thereof  respec- 
tively, to  the  said  Ludolf  B.  Schroder,  for  such  time  as  he  should 
request,  or  generally,  at  *interest,  upon  the  security  of  his  bond, 
(&c.;  and  did  and  should,  subject  and  without  prejudice  to  the 
trusts  thereinbefore  declared,  stand  possessed  of  and  interested  in 
the  said  sum  of  2,000/.,  or  the  securities,  stocks,  or  funds  for  the 
time  being  held  in  the  place  thereof  under  the  trusts  of  those 
presents,  upon  and  for  such  and  the  same  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  such  and  the  same 
powers,  provisoes,  declarations,  and  agreements  as  were  by  and  in 
the  thereinbefore  recited  indenture  of  the  4th  of  March,  1840, 
declare*!  or  expressed  and  contained  of  and  concerning  the  foreign 
stock  and  other  property  thereby  settled  as  aforesaid,  or  such  or  so 
many  of  the  same  trusts,  &c.,  as  were  then  subsisting  or  capable  of 
taking  effect,  or  as  near  thereto  as  the  different  circumstances  of 
the  case  would  permit :  Provided  always,  and  it  was  thereby 
expressly  declared,  that,  if,  according  to  the  true  construction  of 
the  said  indenture  of  the  4th  of  March,  1840,  the  said  appointed 
sum  of  2,000/.  ought  to  be  vested  in  and  held  and  applied  by  the 
tiustees  of  the  same  indenture,  upon  and  for  the  trusts  and 
purposes  thereof,  then  and  in  such  case  those  presents  should 
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LoBD  not  operate  or  be  construed  so  as  to  make  any  additional  provision 
BOBouoH  tor  the  persons  interested  under  the  trusts  of  the  last-mentioned 
SoHRbDKB.  indenture,  but  all  interests  which  might  be  taken  by  them  under 
or  by  virtue  of  those  presents  should,  to  the  extent  thereof,  be 
taken  in  satisfaction  and  discharge  of  the  provisions  made  for  the 
same  persons  respectively  by  the  last-mentioned  indenture:  And 
the  indenture  also  witnessed,  that,  in  performance  of  the  said 
recited  agreement  in  that  behalf,  the  said  Ludolf  B.  Schroder,  for 
himself,  his  heirs,  executors,  and  administrators,  did  thereby 
covenant  and  agree  with  the  said  Spencer  Bulkeley,  Lord  New- 
borough,  J.  E.  Shearman,  and  Thomas  Dyke,  jointly  and  severally, 
and  their  respective  heirs,  executors,  administrators,  and  assigns, 
[  *36i  ]  that  he,  the  said  Ludolf  B.  *Schr6der,  his  heirs,  executors,  or 
administrators,  should  and  would,  from  time  to  time,  and  at  all 
times  thereafter,  save,  defend,  keep  harmless,  and  indemnify  the 
said  Spencer  Bulkeley,  Lord  Newborough,  J.  E.  Shearman,  and 
Thomas  Dyke,  and  every  of  them  respectively,  and  their  and  every 
of  their  heirs,  executors,  and  administrators,  and  their  several 
estates  and  effects  whatsoever,  from  and  against  and  in  respect  of 
all  and  all  manner  of  actions,  suits,  claims,  and  demands  what- 
soever, whether  at  law  or  in  equity,  or  otherwise  howsoever,  by 
any  person  or  persons  who  is  or  are,  or  hereafter  shall  or  may  be, 
in  any  manner  interested  or  entitled  under  or  by  virtue  of  the 
thereinbefore-recited  indenture  of  the  4th  of  March,  1840,  or  any  of 
the  trusts  or  provisions  thereof,  and  who  should  claim  adversely  to 
those  presents,  and  not  under  or  by  virtue  of  the  same,  for  or  on 
account  or  in  respect  of  the  said  appointed  sum  of  2,000/.,  and  the 
stocks,  funds,  and  securities  in  or  upon  which  the  same  might 
thereafter  be  laid  out  or  invested,  or  any  part  or  parts  thereof 
respectively,  and  the  interest  or  dividends  and  annual  produce  of 
the  same  sum,  stocks,  funds,  and  securities,  or  any  part  thereof 
respectively,  or  on  account  or  by  reason  of  any  such  loan  or  invest- 
ment as  was  thereinbefore  directed  or  authorised  to  be  made  of  the 
said  sum  of  2,0002.,  or  the  stocks  and  funds  for  the  time  being  held 
upon  the  trusts  of  those  presents,  or  any  part  thereof  respectively, 
and  from  and  against  and  in  respect  of  all  sums  of  money,  damages, 
losses,  costs,  charges,  and  expenses  whatsoever  which  they  the  said 
Spencer  Bulkeley,  Lord  Newborough,  J.  E.  Sheannan,  and  Thomas 
Dyke,  or  any  of  them,  or  their  or  any  of  their  heirs,  executors,  or 
administrators,  should  or  might  pay,  sustain,  incur,  or  be  put  into, 
by  means  or  in  consequence  of  any  such  action,  suit,  claim,  or 
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demand  as  aforesaid,  or  in  relation  thereto ;  and  that,  *in  pursuance 
of  the  said  recited  agreement  in  that  behalf,  and  in  consideration 
of  the  premises,  the  said  Maria  Lena  Schroder  did  thereby  agree 
and  declare  and  direct  that  all  the  property,  estate,  and  effects, 
whatsoever  and  wheresoever,  to  which  she  then  was,  or  at  any 
time  or  times  thereafter  should  or  might  be,  entitled  for  her 
separate  use,  independent  of  her  said  husband,  should  be  liable  to, 
and  chargeable  and  charged  with,  the  payment  and  satisfaction  of 
all  damages  which  might  at  any  time  or  times  thereafter  be 
recovered  or  recoverable  upon  or  by  virtue  of  the  covenants  or 
covenant  of  the  said  Ludolf  B.  Schroder  thereinbefore  contained, 
nevertheless,  as  between  herself  and  her  said  husband  and  his 
representatives  and  estates  and  effects,  as  a  secondary  or  auxiliary 
fund  only,  in  aid  of  the  estate  and  effects  or  assets  of  the  said 
Ludolf  B.  Schroder,  Ac.  The  declaration  then  proceeded  to  state 
that  the  plaintiffs  did,  afterwards,  and  whilst  they  were  such 
trustees  as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid, 
upon  the  request  in  writing  of  the  defendant,  then,  and  during  the 
life  of  his  said  wife,  made  to  the  plaintiffs,  and  at  the  request,  and 
by  the  consent  of  the  defendant's  said  wife,  testified  by  a  writing 
then  made  by  her  under  her  hand,  lend  and  advance  the  said  sum 
of  2,000Z.  thereinbefore  and  in  the  last-mentioned  indenture  men- 
tioned, to  the  defendant,  upon  the  security  of  a  certain  indenture 
then  made  between  the  defendant  of  the  first  part,  his  said  wife 
of  the  second  part,  and  the  plaintiffs  of  the  third  part,  p-o/erf, 
whereby  the  defendant  did  covenant  with  the  now  plaintiffs  that 
he  would,  in  satisfaction  and  discharge  of  the  same  sum,  well  and 
truly  pay  or  cause  to  be  paid  unto  the  plaintiffs  the  said  sum 
of  2,000Z.,  and  interest  at  5  per  cent,  thenceforth  so  long  as 
the  same  should  remain  owing  ;  provided  that,  so  long  as  the 
defendant  should  remain  solvent,  or  apparently  solvent,  and  should 
*well  and  truly  pay  or  satisfy  the  interest  which  should  grow  due 
upon  the  said  2,0002.,  or  so  much  thereof  as  should  remain  owing 
unlo  the  plaintiffs,  their  executors  or  administrators,  or  on  their 
account  to  the  said  Maria  Lena  Schroder,  for  her  separate  use,  as 
and  when  such  interest  should  become  due,  or  within  the  space  of 
one  calendar  month  afterwards,  or  otherwise  satisfy  his  said  wife 
from  time  to  time  in  respect  of  the  same  interest,  it  should  not  be 
lawful  for  the  plaintiffs  to  call  in  or  require  payment  of  the  said 
principal  sum  of  2,0002.,  or  any  part  thereof,  unless  at  the  request 
in  writing  of  the  said  Maria  Lena  Schroder :  that  the  2,000/.  and 
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interest,  or  any  part  thereof,  never  had  been  paid  to  the  plaintiflFs, 
but  remained  wholly  unpaid  to  them  or  any  other  person,  and  the 
plaintiffs,  by  reason  of  the  said  loan  thereof,  became  and  were  liable 
in  equity  to  be  sued  by  any  future  trustee  of  the  said  trusts  in  the 
said  indenture  of  the  4th  of  March,  1840,  made  upon  the  occasion 
of  the  said  secondly-mentioned  marriage  contained,  and  to  be  com- 
pelled to  pay  or  invest  the  same  as  thereinafter  mentioned.  The 
declaration  then  set  out  an  indenture  of  the  24th  of  September, 
1845,  to  which  the  defendant  and  his  wife  were  parties,  whereby 
Thomas  James  Werninck,  Thomas  Stephens,  and  Henry  Hope 
Werninck  were  appointed  trustees  of  the  settlement  of  the  4th  of 
March,  1840,  in  the  place  of  the  plaintiffs,  and  which  contained  a 
proviso  that  the  said  covenant  and  other  provisions  of  indemnity 
contained  in  the  said  indenture  of  the  12th  of  November,  1842, 
should  remain  in  full  force,  and  should  at  all  times  be  available  by 
the  plaintiffs  and  each  of  them  respectively,  and  their  respective 
heirs,  executors,  and  administrators,  as  fully  and  effectually  as  if 
these  presents  had  not  been  made  or  executed.  Averment,  that 
thereupon  and  thereby  the  said  Thomas  James  Werninck,  Thomas 
Stephens,  and  *Henry  Hope  Werninck  then  became  and  were 
trustees  of  and  for  the  execution  of  the  trusts  contained  in  the  said 
indenture  dated  the  4th  of  March,  1840,  made  upon  the  occasion 
of  the  said  secondly-mentioned  marriage,  and  bound  to  take  care  of 
the  due  security  and  investment  of  the  property  charged  with  and 
subject  to  those  trusts :  That  afterwards,  and  before  this  suit,  to 
wit,  on  the  1st  of  January,  1846,  the  said  Thomas  Stephens,  then 
being  such  trustee  as  aforesaid,  and  then,  as  such,  interested  and 
entitled  under  and  by  virtue  of  the  said  indenture  of  the  4th  of 
March,  1840,  and  the  trusts  and  provisions  thereof,  and  claiming 
adversely  to  the  said  indenture  of  the  12th  of  November,  1842,  and 
not  under  or  by  virtue  of  the  same,  affirmed  and  insisted  that  the 
said  loan  of  the  said  sum  of  2,000/.  by  the  plaintiffs  to  the  defen- 
dant, was  a  breach  of  the  trusts  in  the  said  indenture  of  the  4th  of 
March,  1840,  contained,  and  then  claimed  and  demanded  of  the 
plaintiffs  that  the  said  sum  of  2,000Z.  should  be  paid  by  the  plain- 
tiffs to  the  said  Thomas  Stephens  and  his  said  co-trustees,  or  that 
so  much  3  per  cent.  Consolidated  Bank  Annuities  as  the  same  would 
have  purchased  on  the  12th  of  November,  1842,  when  it  was  lent 
to  the  defendant  as  aforesaid,  should  be  transferred  bv  the  now 
plaintiffs  into  the  names  of  the  said  Thomas  Stephens  and  his 
said  co-trustees,  to  be  holden  by  them  upon  the  trusts  of  the  said 


VOL.  LXXVTii.l       1849.     C.  p.     7  C.  B.  364—366. 


681 


indenture  of  the  4th  of  March,  1840 :  That  the  said  Thomas  Stephens, 
being  such  trustee  as  aforesaid,  and  interested  and  claiming  as  afore- 
said, afterwards,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  14th  of  March,  1846,  for  enforcing  his  said  claim  and  demand, 
commenced  and  prosecuted  a  suit  in  the  High  Court  of  Chancery, 
wherein  the  said  Thomas  Stephens  was  plaintiff,  and  the  now  plain- 
tiffs, the  now  defendant,  Maria  Lena  Schroder  his  wife,  Thomas 
James  Werninck,  Henry  Hope  Werninck,  *Ludolf  Adrian  Schroder, 
a  child  of  the  said  marriage  between  the  defendant  and  his  said 
wife,  and  Wilhelmina  Susan  Schroder,  another  child  of  the  same 
marriage,  were  defendants ;  that,  in  and  by  the  said  bill,  the  said 
Thomas  Stephens  alleged,  amongst  other  things,  that  the  plaintiffs 
had  been  guilty  of  a  breach  of  trust  in  having  so  as  aforesaid  made 
the  said  loan  of  the  said  sum  of  2,O0OZ.  to  the  defendant,  and  he 
thereby  prayed  that  the  defendants  thereto  might  answer  the  same, 
and  that,  if,  and  so  far  as,  that  Court  should  think  right,  the  trusts 
of  the  said  indenture  of  settlement  of  the  4th  of  March,  1840,  might 
be  carried  into  execution  by  and  under  the  decree  and  direction  of 
that  Court,  and  that  it  might  be  declared  that  the  said  sum  of  2,000^ 
was  comprised  in  the  trusts  of  the  said  indenture,  and  that  the 
defendants  Ludolf  B.  Schroder,  and  Maria  Lena  his  wife,  Spencer 
Bulkeley,  Lord  Newborough,  J.  E.  Shearman,  Thomas  Dyke, 
T.  J.  Werninck,  and  Henry  Hope  Werninck,  might  be  declared  to 
be  jointly  and  severally  liable  to  replace  the  said  sum  of  2,000/., 
upon  the  trusts  of  the  said  indenture  of  settlement,  and  that,  for 
that  purpose,  the  said  last  named  defendants  might  be  decreed  to 
purchase  so  much  stock  in  the  8  per  cent.  Consolidated  Bank 
Annuities  as  the  said  sum  of  2,000/.  would  have  purchased  on  the 
12th  of  November,  1842,  the  time  when  such  sum  of  money  was  so 
lent  to  the  defendant  Ludolf  B.  Schroder  as  thereinbefore  was 
mentioned,  or  that  they  might  be  decreed  to  repay  the  said  sum  of 
2,000/.,  as  should  appear  to  be  most  beneficial  to  the  infant  cetteux 
que  trust  interested  under  the  said  indenture  of  settlement,  and 
that  such  stock  or  sum  of  money  might  be  duly  invested  and 
secured  upon  the  trusts  of  the  said  indenture  of  settlement,  or  that 
the  respective  life-interests  of  the  said  defendants  Ludolf  B. 
Schroder  and  Maria  Lena  his  wife,  in  all  the  stocks,  moneys, 
*fund8,  securities,  and  premises  comprised  in  the  said  indenture  of 
settlement  might  be  decreed  to  be  applied,  so  far  as  the  same  would 
extend,  in  making  good  the  said  stock,  or  the  said  2,000/.,  and  that 
the  deficiency  thereof  might  be  decreed  to  be  replaced  or  repaid  by 
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the  defendant  Ludolf  B.  Schroder  and  Maria  Lena  his  wife,  Spencer 
Bulkeley,  Lord  Newborough,  J.  E.  Shearman,  and  Thomas  Dyke, 
T.  J.  Werninck,  and  Henry  Hope  Werninck,  and  that  the  plaintifiF 
Thomas  Stephens  might  be  discharged  from  the  trusts  of  the  said 
indenture  of  settlement,  and  also  from  the  trusts  of  the  said  inden- 
ture of  the  12th  of  November,  1842,  if  the  Court  should  be  of 
opinion  that  he  had  accepted  the  same  free  from  all  liabilities  in 
respect  of  such  trusts  or  other  the  matters  aforesaid,  and  that,  if 
necessary,  new  trustees  might  be  appointed  of  all  the  said  last- 
mentioned  indentures,  in  the  place  of  the  plaintiff  Thomas  Stephens, 
the  said  T.  J.  Werninck,  and  Henry  Hope  Werninck,  and  that  all 
necessary  and  proper  directions  might  be  given  for  effectuating  the 
several  purposes  aforesaid,  and  that  the  defendants  Ludolf  B. 
Schroder  and  Maria  Lena  his  wife,  and  Spencer  Bulkeley,  Lord 
Newborough,  J.  E.  Shearman,  Thomas  Dyke,  T.  J.  Werninck,  and 
Henry  Hope  Werninck  might  be  decreed  to  pay  to  the  said  plaintiff 
Thomas  Stephens  his  costs  of  that  suit,  and  also  certain  costs, 
charges,  and  expenses  incurred  by  him  in  relation  to  the  matters 
aforesaid ;  and  for  further  relief :  That  afterwards,  and  pending  the 
said  suit,  and  in  the  course  of  and  as  part  thereof,  and  before  this 
suit,  to  wit,  on  the  7th  of  December,  1846,  presented  to  the  Master 
of  the  Bolls,  and  thereby  prayed  that  the  now  plaintiffs  might  be 
ordered  within  a  week  after  the  service  of  the  order  to  be  made 
upon  that  petition,  to  transfer  into  the  name  and  with  the  privity 
of  the  Accountant-General  of  the  said  Court  of  Chancery,  to  the 
credit  of  the  said  cause,  ''^as  much  8  per  cent.  Consolidated  Bank 
Annuities  as  might  have  been  purchased  with  the  said  2,000Z.  on  the 
12th  of  November,  1842,  and  that  the  petitioner  might  be  discharged 
from  the  trusts  of  the  said  indenture  of  settlement  of  the  4th  of 
March,  1840,  and  also  from  the  trusts  of  the  said  indenture  of  the 
12th  of  November,  1842,  if,  and  so  far  as,  the  said  Court  should  be 
of  opinion  that  the  petitioner  had  accepted  the  same,  and  that  it 
might  be  referred  to  the  Master  to  appoint  a  proper  person  to  be  a 
trustee  or  trustees  respectively  of  the  said  indentures,  and  to  settle 
and  approve  of  proper  deeds  for  that  purpose,  the  petitioner  thereby 
undertaking  to  execute  the  same,  and  also  to  settle  and  approve  of 
a  proper  release  and  indemnity  to  the  petitioner,  and  that  all  proper 
parties  might  be  ordered  to  join  in  and  execute  the  same,  and  that 
it  might  be  referred  to  the  Master  to  tax  the  petitioner  his  costs, 
charges,  and  expenses  of  and  incidental  to  the  said  trust,  and  also 
his  costs  of  the  said  suit  as  between  solicitor  and  client,  and  that 
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the  now  plaintiflfs  and  the  said  Ludolf  B.  Schroder  and  Maria 
Lena  his  wife  might  be  jointly  and  severally  ordered  to  pay  to  the 
petitioner  the  amount  of  such  costs,  charges,  &c.,  when  so  taxed  as 
aforesaid,  or  that  his  Lordship  might  be  pleased  to  make  such 
further  or  other  order  in  the  premises  as  to  his  Lordship  might 
seem  meet, — of  all  which  premises,  the  defendant,  afterwards,  to 
wit,  on  the  4th  of  January,  1847,  had  notice :  That  thereupon,  the 
now  plaintiffs,  being  advised,  as  the  fact  was  and  is,  that  they  had 
no  defence  to  the  said  suit  of  the  said  Thomas  Stephens,  then  gave 
notice  to  the  now  defendant,  stating  that  the  said  petition  would 
come  on  to  be  heard  before  the  Master  of  the  Bolls  on  or  about  the 
11th  of  January,  then  instant,  and  that,  unless  the  now  defendant 
came  forward  and  took  upon  himself  the  defence  of  the  said  suit  in 
Chancery,  and  gave  to  *the  now  plaintiffs  a  good  and  sufficient 
indemnity  against  all  costs  to  be  paid,  incurred,  or  sustained  by 
such  defence,  they  would  settle  the  claim  of  the  said  Thomas 
Stephens  in  the  said  suit,  by  consenting  to. such  order  being  made 
upon  the  said  petition  as  the  said  Court  might  think  proper,  and 
would  call  upon  and  hold  the  now  defendant  and  Maria  Lena 
Schroder,  under  the  indemnity  aforesaid,  liable  to  make  good  and 
reimburse  to  them  all  sum  or  sums  of  money,  costs,  charges,  and 
expenses  which  they  the  now  plaintiffs,  or  either  of  them,  might 
bear,  sustain,  or  be  put  unto,  by  reason  or  in  consequence  of  the 
claim  of  the  said  Thomas  Stephens,  or  of  the  said  suit  in  Chancery 
so  instituted  by  him  as  aforesaid;  that  the  now  defendant  then 
neglected  and  declined  to  take  upon  him  the  defence  of  the  said 
suit,  or  to  indemnify  the  now  plaintiffs  against  the  same,  or  the 
costs  of  their  defence  thereto ;  that  such  proceedings  were  thereupon 
had  in  the  said  suit,  that  the  now  plaintiffs,  in  order  to  compromise 
and  put  an  end  to  the  same,  and  to  prevent  further  costs  and 
expenses  being  incurred  therein,  upon  the  hearing  of  the  said 
petition,  before  this  suit,  to  wit,  on  the  26th  of  January,  1847, 
reasonably  and  properly  consented  to  such  order  being  made  upon 
the  said  petition  as  the  said  Court  of  Chancery  might  think  proper ; 
that  it  was  thereupon,  and  before  this  suit,  to  wit,  on  the  day  and 
year  last  aforesaid,  ordered  by  the  said  Master  of  the  Bolls,  that, 
it  appearing  that  it  would  be  for  the  benefit  of  the  parties  bene- 
ficially entitled,  to  have  stock,  rather  than  the  proceeds  of  the  sale 
thereof  in  the  petition  mentioned,  that  the  now  plaintiffs  should, 
on  or  before  the  27th  of  March,  1847,  transfer  into  the  name  and 
with  the  privity  of  the  Account  ant-General  of  that  Court,  in  trust 
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Accountant-General  was  to  declare  the  trust  thereof  accordingly, 

subject  to  the  further  order  of  that  Court ;  and  that  it  should  be 

referred  to  the  Master  to  tax  the  petitioner  his  costs,  charges,  and 

expenses  of  and  incidental  to  the  said  trust,  and  also  his  costs  of 

the  said  suit,  as  between  solicitor  and  client,  up  to  that  time, 

including  the  costs  of  that  application,  and  also  to  tax  the  costs, 

charges,  and  expenses  properly  incurred  by  the  now  plaintiffs  in  the 

said  trust,  not  including  any  costs  relating  to  the  said  breach  of 

trust ;  and  that  the  now  plaintiff  should  be  at  liberty  to  apply  to 

that  Court  as  to  such  last-mentioned  costs,  charges,  and  expenses, 

as  they  might  be  advised  ;  and  that  the  now  plaintiffs  should  pay 

to  the  petitioner  the  amount  of  his  aforesaid  costs,  charges,  and 

expenses  when  so  taxed^  and  that  they  should  be  at  liberty  to  apply 

to  the  Court  touching  the  said  costs,  charges,  and  expenses  as  they 

might  be  advised  ;  and  that  thereupon  and  thereby  the  plaintiffs 

then  became  liable  to,  and  did,  in  obedience  to  the  said  order,  before 

this  suit,  to  wit,  on  the  1st  of  March,  1847,  procure,  and  transfer 

into  the  name  of  the  said  Accountant-General  of  the  Court  of 

Chancery  to  the  credit  of  the  cause,  2,124/.  16«.  6d.  of  8  per  cent. 

Consolidated  Bank  Annuities,  and,  for  and  about  so  transferring 

the  same,  were  put  to  the  expense  and  loss  of  a  large  sum  of  money, 

to  wit,  2,500/. ;  and  that  the  now  plaintiffs  also,  by  reason  of  the 

premises,  and  of  the  defendant's  not  indemnifying  them  pursuant 

to  his  said  covenant,  before  this  suit,  to  wit,  on  the  day  and  year 

last  aforesaid,  became  liable  to  pay  to  the  said  Thomas  Stephens  a 

large  sum,  to  wit,  600/.,  for  his  costs  and  charges  of  his  said  suit, 

and  otherwise;   and   the  now  plaintiffs  also,   by   means  of  the 

premises,  and  of  the  defendant's  not.  indemnifying  them  pursuant 

[  ♦870  ]       to  his  said  *covenant,  before  this  suit,  incurred  and  were  put  to, 

and  became  liable  to  pay,  not  only  the  said  moneys  which  they  were 

obliged  to  and  did  lay  out  in  procuring  and  transferring  the  said 

8  per  cent.  Consolidated  Bank  Annuities,  but  also  divers  other  moneys, 

to  wit,  600/.,  for  their  costs  and  expenses  in  and  about  procuring 

themselves  to  be  advised  respecting  the  said  claim  and  their  defence 

thereto,  and  in  and  about  their  defence  to  the  said  suit,  and  the 

compromise  thereof ;  and  by  means  and  in  consequence  thereof,  &c. 

To  this  declaration  the  defendant  demurred  specially,  assigning 
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for  causes,  that  no  profei't  is  made  of  the  several  indentures  therein 
respectively  mentioned  to  have  been  made  on  the  3rd  of  January, 
1809,  the  4th  of  March,  1840,  the  20th  of  October,  1842,  or  any  or 
either  of  such  indentures,  nor  is  any  excuse  for  profert  of  the  said 
indentures  respectively,  stated  in  the  declaration ;  that  the  indenture 
of  the  4th  of  March,  1840,  did  not  operate  as  an  assignment  of  any 
fortune  or  property  of  a  personal  nature  of  or  to  which  the  said 
Maria  Lena  Werninck  might  thereafter  become  possessed  or  bene- 
ficially entitled,  under  or  by  virtue  of  the  last  will  and  testament  of 
her  said  mother  Lena  Werninck  (who  was  then  living),  nor  of  any 
future  right,  title,  interest,  benefit,  power,  claim,  or  demand  what- 
soever, of  her  the  said  Maria  Lena  Werninck  in,  to,  or  out  of  any 
of  such  fortune  or  property  as  last  aforesaid  ;  and  particularly  that 
the  said  indenture  did  not  operate  as  an  assignment  of  the  said  sum 
of  2,000/.  mentioned  in  the  said  will  of  the  said  Lena  Werninck,  in 
the  declaration  alleged  to  have  been  made  on  the  10th  of  July,  1840; 
and  that  the  said  indenture  was  and  is  illegal,  void,  and  inoperative 
in  the  above  respects,  and  particularly  as  to  the  said  sum  of  2,0002. ; 
that,  if  the  said  indenture  operated  as  a  covenant  to  assign  the  said 
future  property,  or  in  any  other  manner  than  as  a  legal  assignment 
thereof,  it  ought  to  *have  been  pleaded  according  to  its  legal 
operation  and  effect,  and  not  as  an  assignment,  so  far  as  regards 
such  future  property  as  aforesaid ;  that  the  said  indenture  did  not 
apply  to,  comprise,  or  include  the  said  sum  of  2,0002.  mentioned  in 
the  said  will  of  the  said  Lena  Werninck,  because  the  said  Maria 
Lena,  the  wife  of  the  defendant,  became  possessed  of,  and  beneficially 
entitled  to,  that  sum  under  and  by  virtue  of  the  indenture  of  settle- 
ment of  the  3rd  of  January,  1809,  in  the  declaration  mentioned,  and 
the  appointment  made  in  pursuance  thereof  by  the  said  will  of  the 
said  Lena  Werninck,  and  not  merely  under  or  by  virtue  of  the  said 
will ;  that  the  said  will  of  the  said  Lena  Werninck,  so  far  as  it 
purported  to  direct  or  appoint  that  the  said  sum  of  2,0002. 
therein  mentioned,  should  be  settled  and  be  upon  the  same  trusts, 
and  to  and  for  the  same  intents  and  purposes  for  the  benefit  of  the 
said  wife  of  the  defendant  and  her  children,  as  were  expressed  and 
declared  in  the  said  indenture  of  settlement  made  in  contemplation 
of  her  said  marriage  with  the  defendant,  so  far  as  the  rules  of  law 
and  equity  would  permit,  and  the  said  testatrix  had  power  to  direct, 
did  not  operate  as  a  valid  and  effectual  execution  of  the  powers  or 
authority  vested  in  the  Kaid  testatrix  in  and  by  the  said  indenture 
of  settlement  of  the  Srd  of  January,  1809;  tliatthe  other  alternative 
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mentioned  in  the  said  testatrix's  will,  whereby  she  willed,  directed, 
and  appointed  that  the  said  sum  of  2,000^  should  be  paid  to  the 
defendant's  said  wife,  or  as  she  should  by  any  writing  or  writings 
under  her  hand,  direct,  to  and  for  her  own  sole  and  separate  use, 
benefit,  and  disposal,  free  from  the  control,  debts,  &c.,  of  her  thefl 
present  or  any  future  husband,  took  effect ;  and  that  the  said  sum 
of  2,000i.,  for  the  reasons  aforesaid,  was  not  subject  to,  and  charged 
in  equity  with,  the  said  trusts  of  the  indenture  of  settlement  of  the 
4th  of  March,  1840 ;  that  the  *said  indenture  in  the  declaration 
mentioned  to  have  been  made  on  the  20th  of  October,  1842,  and  the 
deed-poll  then  indorsed  thereon,  were  not,  nor  was  either  of  them, 
sufficient  to  vest  in  the  plaintiff,  Thomas  Dyke,  a  joint  interest  with 
the  other  plaintiffs,  in  the  whole  of  the  said  sum  of  2,000Z.,  nor  did 
the  plaintiffs  then  become  joint  trustees  thereof,  as  alleged  in  the 
declaration ;  that  it  appears  that  the  plaintiffs  received,  and  had 
paid  to  them,  the  said  sum  of  2,000L,  not  as  trustees,  for  the  time 
being,  of  the  indenture  of  settlement  in  the  declaration  mentioned  to 
have  been  made  on  the  4th  of  March,  1840,  but  under  or  by  virtue 
of  the  indenture  of  the  12th  of  November,  1842 ;  and  that,  under 
the  circumstances  aforesaid,  the  plaintiffs  were  fully  justified  and 
authorised  to  lend  and  advance  the  said  sum  of  2,000Z.  to  the 
defendant,  with  the  consent  in  writing  of  his  said  wife,  in  manner 
and  form  as  stated  in  the  said  secondly-mentioned  indenture  of  the 
12th  of  November,  1842 ;  that  it  does  not  sufficiently  appear  that 
the  plaintiffs,  by  reason  of  the  said  loan,  imder  the  circumstances 
aforesaid,  became  or  were  liable  in  equity  to  be  compelled,  without 
their  own  consent,  and  against  their  will,  to  pay  or  invest  the 
amount  of  the  said  loan,  as  stated  in  the  declaration  ;  that  the  said 
petition  presented  to  the  Master  of  the  Bolls  on  the  7th  of  December, 
1846,  was  an  ex  'parte  proceeding,  and  the  prayer  of  such  petition 
could  not  have  been  complied  with,  except  by  the  consent  of  the 
plaintiffs;  that,  although  it  is  stated  in  the  declaration  that  the 
defendant,  on  the  4th  of  January,  1847,  had  notice  of  the  premises 
in  the  declaration  mentioned,  it  was  not  stated  that  he  had  any 
notice  that  the  now  plaintiffs  had  no  defence  to  the  said  suit  in  the 
declaration   mentioned,  nor  that  the  now  plaintiffs  had  been  so 
advised  ;  and  that  the  subsequent  notice  from  the  now  plaintiffs  to 
the  now  defendant,  in  the  declaration  mentioned  *  (stating,  amongst 
other  things,  that  the  said  petition  would  come  on  to  be  heard  on 
the  11th  of  January  then  instant),  was  not  sufficiently  precise,  and 
as  a  bad,  defective,  and  insufficient  notice,  in  divers  respects,  and 
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required  too  much  of  the  defendant,  and  did  not  sufficiently  specify 
the  nature  of  the  indemnity  then  required  from  him ;  that  it  does 
not  sufficiently  appear  in  or  by  the  declaration,  that,  according  to 
the  course  and  practice  of  the  Court  of  Chancery,  the  now  defendant 
dbuld,  when  so  required  as  aforesaid,  have  come  forward  and 
effectually  tiiken  upon  himself  the  defence  of  the  said  suit  (supposing 
a  good  defence  thereto  then  really  existed),  nor  how  and  in  what 
manner  he  could  have  put  in  an  answer  for  the  now  plaintiffs  in  the 
said  suit,  or  otherwise  defended  the  same  on  their  behalf,  nor  that  a 
reasonable  opportunity  was  offered  him  for  that  purpose,  nor  that  a 
reasonable  time  elapsed  after  he  had  such  last-mentioned  notice, 
and  before  the  now  plaintiffs  consented  to  such  order  being  made 
as  in  the  declaration  mentioned  to  have  been  made  on  the  26th  of 
January,  1847,  nor  that  the  defendant,  for  an  unreasonable  and 
improper  time,  neglected  or  declined  to  take  upon  him  the  defence 
of  the  said  suit,  or  to  indemnify  the  now  plaintiffs  against  the  same, 
or  the  costs  of  their  defence  thereto ;  that  the  said  order  of  the  26th 
of  January,  1847,  was  made  with  the  consent  of  the  now  plaintiffs, 
and  that  in  the  stage  of  the  cause  in  which  such  order  was  made  (no 
answers  appearing  to  have  been  put  in  by  any  of  the  defendants),  such 
order  could  not  have  been  made  without  the  consent  of  the  now  plain- 
tiffs ;  and  that,  although  it  is  alleged  in  the  declaration  that  the  now 
plaintiffs  reasonably  and  properly  consented  to  such  order  being  made 
upon  the  said  petition,  it  does  not  sufficiently  appear  in  or  by  the  said 
declaration,  that  such  consent  was  reasonable  and  ^proper,  or  how 
and  why  it  was  reasonable  and  proper ;  that  all  the  loss,  damage,  and 
injury  which  the  plaintiffs  are,  in  the  said  declaration,  alleged  to  have 
sustained,  appears  to  have  been  caused  or  occasioned  by  their  own 
consent,  and  to  have  resulted  from  their  own  act,  and  not  merely 
by  reason  of  any  thing  from  which  the  defendant  covenanted  to  in- 
demnify them,  as  in  the  declaration  mentioned,  nor  from  any  breach 
of  such  covenant  on  the  part  of  the  defendant ;  and  that  the  inden- 
ture of  the  12th  of  November,  1842,  is  void  and  illegal,  for  containing 
a  covenant  to  indemnify  and  save  harmless  the  plaintiffs  against  a 
breach  of  trust  and  breach  of  duty  in  their  character  of  trustees,  &c. 

The  plaintiffs  joined  in  demurrer. 

The  demurrer  was  argued  in  Trinity  Term  last,  before  Wilde,  Ch.  J., 
Coltman,  J.,  Maule,  J.,  and  Cresswell,  J. 
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the  plaintiffs,  in  lending  the  2,000/.  to  the  defendant;  for,  the  money 
never  was,  in  point  of  bivv,  subject  to  the  trusts  of  the  deed  of  the 
4th  of  March,  1840.     It  is  submitted,  first,  that  Mrs.  Werninck's 
will  was  not  a  proper  exercise  of  the  power ;  secondly,  that  the 
settlement  of  the  4th  of  March,  1840,  did  not  legally  pass  the 
2,000/.  to  the  trustees,  because  the  defendant's  wife  took  that  sum, 
not  under  her  mother's  will,  but  under  (he  settlement  of  the  8rd 
of  January,  1809 ;  thirdly,  that  the  2,000/.  did  not  pass  to  the 
trustees  under  the  settlement  of  the  4th  of  March,  1840,  because 
an  assignment  of  future  property  to  be  derived  under  the  will  of  a 
living  person,  is  void  and  inoperative.     1.  By  the  deed  of  the  Brd 
of  January,  1809,  the  power  to  appoint  is,  "  in  favour  of  an  only 
child,  or  for  all  and  every,  or  for  any  one  or  more,  exclusive  of  the 
rest,  of  the  children  of  the  said  intended  marriage,  if  there  should 
be  more  than  one."     Mrs.  Werninck,  who  survived  her  husband, 
affects  by  her  will  to  give  effect  to  that  power.     By  this  will,  which 
is  dated  the  10th  of  July,  1840,  the  testatrix  directed  and  appointed 
that  *the  sum  of  2,000/.  should  be  settled  **  upon  the  trusts  declared 
in  the  indenture  of  settlement  of  the  4th  of  March,  1840,  so  far  as 
the  rules  of  law  and  equity  would  permit,  and  the  testatrix  had 
power  to  direct  and  appoint,  but  that,  if  she  bad  not  such  power, 
then  she  willed,  directed,  and  appointed  that  the  said  sum  of  2,000/. 
should  be  paid  to  the  defendant's  wife,  or  as  she,  the  defendant's 
wife,  should  by  writing  direct  and  appoint."     The  trusts  of  the 
deed  of  the  4th  of  March,  1840,  were  in  favour  of  the  children  of 
that  marriage.     Now,  it  is  perfectly  established,  that  a  power  to 
appoint  to  children,  will  not  authorise  an  appointment  to  grand- 
children :     Alexander   v.   Alexander  (i) ;    Bristowe     v.     Warde  (2)  ; 
Whistler  v.  Webster  (3) ;   Smith  v.  Lord  Camelford  (4) ;    Crompe  v. 
Ba)roiv{6);  Adams  v.  Adams  (6);  Brudenell  y.  Elices  (7) ;   Butcher 
V.  Butcher  {s).     The  trustees,  therefore,  could  not  be  guilty  of  any 
breach  of  trust,  in  paying  the  2,000/.  under  the  wife's  direction. 
2.  The  indenture  of  the  4th  of  March,   1840,  only  professes  to 
assign  what  would  pass  under  the  will  of  Mrs.  Werninck.     If, 
therefore,  Mrs.  Schroder  takes  the  2,000/.,  as  it  is  submitted  she 
does,  under  the  settlement  of  the  Brd  of  January,  1809,  the  trustees 
did  not  take  it  as  trustees  under  the  settlement  of  the  4th  of  March, 


(1)  2  Ves.  Sen.  640. 

(2)  2  E.  E.  235  (2  Ves.  Jr.  33H). 

(3)  2  E.  E.  260  (2  Ves.  Jr.  367). 
{4)  3  E.  E.  36  (2  Ves.  Jr.  1 
(5)  4  E.  E.  318  (4  Ves.  681). 


(6)  Cowp.  651, 

(7)  6  li.  E.  310  (1  East,  442  ;  7  Ves. 
382). 

(8)  9  Ves.  382.     See  7  E  E.  232. 
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1840.  The  rale  of  law  is,  that,  where  a  party  has  a  mere  power 
of  appointment  to  particular  persons,  or  to  a  class  of  persons, 
those  persons  take  under  the  power,  and  not  under  the  execution 
of  it. 

(Maulb,  J.:  That  proposition  is  more  tenable  with  respect  to 
realty  than  personalty.  In  the  case  of  realty,  the  appointment 
executes  the  use.  But  the  Statute  of  Uses  does  not  apply  to 
personalty.) 

The  difficulty  is,  that,  without  the  will,  there  is  no  specific  sum 
appointed.  8.  The  settlement  of  the  4th  of  March,  1840,  professes 
to  assign  to  the  trustees  whatever  interest  Mrs.  Schroder  might 
derive  under  the  will  of  her  mother.  The  will  bears  date  four 
months  after  the  execution  of  the  settlement.  The  settlement, 
therefore,  could  not  operate  upon  property  derived  under  the  will ; 
for,  there  can  be  no  valid  assignment  of  a  future  contingent  interest 
under  the  will  of  a  living  person.  In  Robinson  v.  Macdonnell  (i), 
it  was  held,  that  an  assignment  of  the  freight,  earnings,  and  profits 
of  a  ship,  does  not  extend  to  profits  not  in  existence,  actually  or 
potentially,  at  the  time  of  the  assignment:  where,  therefore,  C. 
assigned  by  deed  to  S.  the  freight,  earnings,  and  profits  of  the  ship 
TF.,  which  ship  afterwards,  in  a  voyage  to  the  South  Seas,  obtained 
a  quantity  of  oil,  the  produce  of  whales  taken  in  that  voyage,  it 
was  held  that  this  oil  did  not  pass  to  S.  by  the  assignment ;  for, 
the  assignor  had  no  property,  actual  or  potential,  in  the  oil,  at  the 
time  of  the  assignment,  and  the  voyage  was  not  then  contemplated. 

(Maule,  J. :  The  restriction  here  rather  differs  this  from  the  case 
of  property  quite  at  large.) 

The  recent  statute  which  authorises  the  conveyance  by  deed  of 
contingent  interests  (2),  is  not  applicable  to  personalty.  In  Lunn 
V.  Thornton  (3),  it  was  held  by  this  Court  that  a  grant  of  goods 
which  are  not  in  existence,  or  which  do  not  belong  to  the  grantor 
at  the  time  of  executing  the  deed,  is  void,  unless  the  grantor  ratify 
the  grant  by  some  act  done  by  him  with  that  view,  after  he  has 
acquired  the  property  therein.  And  that  doctrine  is  confirmed  by 
the  Court  of  Queen's  Bench,  in  Gale  v.  Bumell(4,).  *The  assign- 
ment, therefore,  in  the  life-time  of  Mrs.  Werninck,  having  no 


(1)  5  M.  &  S.  228. 

(2)  8  &  9  Vict.  c.  106,  s.  3,  which  ia 
a  substitution  for  the  dth  section  of 

B.R. — VOL.  LXXVIII. 


tbe  7  &  8  Vict.  c.  76. 

(3)  68  B.  B.  721  (1  C.  B.  379). 

(4)  7  a  B.  860. 
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operation  upon  the  2,000Z.,  the  plaintiflFs  never  became  trustees  of 
that  fund. 

The  deed  of  the  4th  of  March,  1840,  ought  to  have  been  pleaded 
according  to  its  legal  effect :  and  its  legal  effect,  under  the  circum- 
stances, would  be,  not  an  absolute  assignment  of  the  2,000Z.,  but  a 
covenant  to  assign  it.     *     *     * 

Mrs.  Schroder  having,  as  is  recited  in  the  deed  of  the  12th  of 
November,  1842,  expressly  sanctioned  the  loan  of  this  money  to 
her  husband,  the  trustees,  in  lending  it,  committed  no  breach  of 
trust.  To  render  the  defendant  liable  under  his  covenant  to 
indemnify,  it  must  appear  that  the  payment  was  made  by  the 
trustees  in  the  ordinary  course  of  law,  and  under  circumstances 
which  made  it  compulsory  on  them  to  pay.  If  they  had  resisted 
Stephens's  claim,  they  must  have  succeeded ;  and  they  cannot 
shelter  themselves  under  the  notice  given  to  the  defendant  to  come 
in  and  defend.  The  payment  was  a  voluntary  payment  by  them  in 
their  own  wrong. 

Assuming  that  the  trustees  were  guilty  of  a  breach  of  trust,  can 
the  Court  give  effect  to  a  deed  to  indemnify  against  an  admitted 
breach  of  trust  ?  The  case  might  be  different,  if  the  breach  were 
doubtful :  there,  the  ^covenant  to  indemnify  might  probably  be 
enforced.  Here,  however,  the  matter  could  not  be  doubtful : 
Warwick  v.  Richardson  (i). 

Cfiannell,  Serjt.  (with  whom  was  Willea),  contra  : 

The  question  upon  the  merits,  is,  whether  or  not  there  is  any 
objection  in  point  of  law,  to  the  deed  declared  on ;  and,  if  not, 
whether  the  declaration  shows  any  breach  of  the  covenant  to 
indemnify  contained  therein.  The  short  outline  of  the  case  is 
this:  On  the  3rd  of  January,  1809,  Dr.  Werninck  married 
Magdalena  Wynn.  Under  the  settlement  made  on  that  occasion, 
three  trustees  were  appointed.  In  1825,  there  was  a  change  of 
trustees,  and  Thomas  Dyke,  one  of  the  plaintiffs,  then  became  one 
of  the  trustees  under  the  original  settlement.  In  March,  1840,  the 
defendant  married  Maria  Lena  Werninck,  the  daughter  of  Dr.  and 
Magdalena  Werninck,  and  Lord  Newborough,  another  of  the  plain- 
tiffs, became  a  trustee.  In  October,  1840,  there  was  an  assignment 
to  new  trustees,  Thomas  Dyke  being  one  of  them.  The  settlement 
of  the  8rd  of  January,  1809,  had  provided  for  effecting  a  policy  for 
5,000{.  in  the  Equitable  Assurance  Office  ;  and  the  deed  contained  a 


(1)  62  E.  R.  608  (10  M.  &  W.  :i84). 


VOL.  Lxxvin.]       1849.     C.  P.     7  C.  B.  882—886. 


691 


power  to  the  Dr.  and  Mrs.  Werninck,  or  to  the  survivor,  to  appoint 

that  sam  in  favour  of  the  children  of  the  marriage.    Mrs.  Werninck, 

who  survived  her  husband,  by  her  will,  dated  the  10th  of  July,  1840, 

purported  to  make  a  disposition  of  this  property ;  and,  in  the  course 

of  that  year,  she  died.    The  money  receivable  under  the  policy,  would 

be  paid  by  the  office  only  to  the  trustees  of  the  original  settlement. 

The  money  having  come  to  the  hands  of  the  plaintiffs,  as  trustees 

under  the  settlement  of  the  4th  of  March,  1840,  the  defendant,  with  the 

assent  of  his  wife,  proposed  to  borrow  the  2,000Z.  from  the  trustees ; 

but,  some  doubt  arising  whether  they  were  ^authorised  to  lend  it, 

the  trustees  took  from  the  defendant  the  covenant  of  indemnity 

upon  which  this  action  is  founded.     On  the  4th  of  September,  1845, 

other  trustees  of  the  settlement  of  the  4th  of  March,  1840,  were 

appointed  in  lieu  of  the  plaintiffs.    Thomas  Stephens,  one  of  the 

newly-appointed  trustees,  being  made  acquainted  with  the  loan  to 

the  defendant  of  the  trust  fund  before  referred  to,  filed  a  bill  against 

the  plaintiffs,  the  defendant  and  his  wife,  and  others,  and  presented 

a  petition  to  the  Master  of  the  Bolls,  praying  that  the  plaintiffs 

might  be  ordered  to  refund  the  trust  moneys  so  alleged  to  have 

been  misapplied.    Notice  of   the  suit  having  been  given  to  the 

defendant,  and  he  declining  to  take  the  defence  upon  himself,  the 

present  plaintiffs  allowed  Stephens  to  take  a  decree  against  them, 

and  now  call  upon  the  defendant  to  indemnify  them,  pursuant  to  his 

covenant.    *     *    * 

The  plaintiffs  are  not  interested  in  disputing  the  proposition,  that 
a  power  in  a  settlement,  to  appoint  in  favour  of  the  children  of  the 
marriage,  does  not  authorize  an  appointment  in  favour  of  grand- 
children, though  that  rule  is,  according  to  Sir  Edward  Sugden  (i), 
subject  to  this  qualification,  viz.,  that ''  in  equity,  a  valid  appoint- 
ment may  be  made  to  persons  not  objects  of  the  power,  with  the 
approbation  of  the  real  object  of  the  power.  Therefore,  if,  upon 
the  marriage  of  a  child,  the  parent,  by  the  marriage  settlement, 
under  a  power  to  appoint  to  children,  appoint  to  the  issue  of  the 
marriage,  the  appointment  would  be  supported  in  equity,  not  as  a 
good  appointment  to  the  issue  of  the  marriage,  but  as  an  appoint- 
ment to  the  child  himself,  and  a  settlement  of  it  by  him ;  nor  is 
it  essential  that  such  a  settlement  should  be  made  upon  marriage. 
The  principle  is,  that  the  act  operates,  first,  as  an  appointment, 
and,  secondly,  as  a  settlement  by  the  appointee.  Therefore,  an 
appointment  of  personalty  to  the  children  of  a  married  daughter, 
(1)  2  Sugden  on  Powers,  p.  281. 
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LoBD  who  is  herself  the  object  of  the  power,  is  valid,  if  made  with  the 
BOBouQu  concurrence  of  the  husband,  for  a  husband  can  dispose  of  such  of 
SoHRbDBR  ^^®  ^^®  ^^  expectancy  against  every  one  but  the  wife  surviving. 
[  •ss?  ]  And  a  settlement  on  a  child  and  her  husband,  *and  their  issue,  in 
strict  settlement,  was  supported  in  equity,  as  the  child  was  an 
assenting  party  to  the  settlement,  although  the  power  was  confined 
to  children ;  and,  so  far  from  the  power  being  referred  to,  the  donee 
(who  was  the  original  settlor)  recited  that  he  was  seised  in  fee,  and 
conveyed  as  owner,  and  there  was  no  evidence  that  the  child  was 
aware  of  the  existence  of  the  power.  This  is  the  case  of  Wade  v. 
Paget  (i),  and,  strong  as  the  circumstances  are,  the  decision,  in  the 
absence  of  fraud,  appears  to  be  right."  So,  here,  there  was  an 
assent  by  the  child  and  her  husband,  though  not,  it  is  true,  a  con- 
temporaneous or  subsequent  assent.  It  is  by  no  means  uncommon 
to  settle  future  property  in  this  way.  The  power,  therefore,  was 
well  executed,  at  least,  as  to  part,  and  for  a  period  that  is  still 
subsisting.  Robitison  v.  Macdonnell  and  Lunn  v.  Thornton  have  no 
application.  This  amounts  to  an  equitable  assignment,  which  a 
court  of  equity  would  give  effect  to :  Carvalho  v.  Bum  (2) ;  Bum  v. 
Carvalho  (3) ;  Bwn  v.  CarvaUio  in  equity  (4).  *  *  * 
[  388  J  It  is  said  that  no  damnification  was  shown.    If,  however,  the 

loan  was  improperly  made,  Stephens,  the  new  trustee,  though  no 
party  to  that  loan,  was  bound  to  call  it  in.  Accordingly,  he  filed 
his  bill,  praying  that  the  trusts  of  the  settlement  of  the  4th  of 
March,  1840,  might  be  carried  into  effect. 

(Cbesswbll,  J. :  You  say,  that,  as  there  was  a  breach  of  trust,  the 
plaintiffs  were  boimd  to  obey  the  order  of  the  Master  of  the  Bolls, 
[  *389  ]       and  *are  entitled  to  an  indemnity.) 

The  plaintiffs  allege  that  the  course  taken  by  them  was  a 
reasonable  course  to  take;  and  that  they  could  have  no  defence 
to  the  suit. 

Petersdorff,  in  reply.     ♦     *     * 

Cur.  adv.  vult. 

[  890  ]       CoLTMAN,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  is  an  action  brought  for  the  breach  of  a  covenant  in  an 
indenture  dated  the  12th  of  November,  1842.    The  declaration  sets 

(1)  1  Br.  C.  C.  364.  889. 

(2)  4  B.  &  Ad.  382 ;  1  Nev.  &  M.  700.  (4)  48  E.  B.  213  (3  Jur.  1141 ;  4  My. 

(3)  1  Ad.  &  El.  883 ;  4  Nev.  &  M.      &  Or.  "  ' 
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forth  an  indenture  dated  the  8rd  of  Janaary,  1809,  being  a  settle- 
ment made  upon  the  marriage  of  the  Rev.  John  Werninck  with 
Lena,  otherwise  Magdalena,  Wynn,  by  which  last-mentioned  inden- 
ture it  is  provided  that  a  policy  of  assurance  should  be  obtained, 
for  5,0002.,  from  the  Equitable  Assurance  Office,  upon  the  life  of 
the  said  Magdalena  Wynn,  afterwards  Werninck,  and  that  the 
proceeds  of  such  policy  should  be  received  and  held  by  the 
trustees  therein  named,  subject  to  the  appointment  of  the  said 
John  Werninck  and  his  intended  wife,  the  said  Magdalena  Wynn, 
during  their  lives,  or  to  the  appointment  of  the  survivor,  in  favour 
of  an  only  child,  or  for  all  and  every,  or  for  any  one  or  more, 
exclusive  of  the  rest,  of  the  children  of  the  said  intended  marriage, 
if  there  should  be  more  than  one.  The  declaration  also  sets  forth 
a  certain  other  indenture,  dated  the  4th  of  March,  1840,  being  a 
settlement  upon  the  marriage  of  Maria  Lena  Werninck,  a  daughter 
of  the  said  John  Werninck  and  Magdalena  Werninck,  with  the 
defendant,  and  which  last-mentioned  indenture  recited  that  the 
proposed  marriage  of  John  Werninck  and  Magdalena  Wynn  had 
been  solemnized,  and  that  John  Werninck  had  died,  leaving  his 
wife  surviving,  without  having  joined  in  any  appointment  under 
the  settlement,  and  that  there  were  four  children  of  the  marriage, 
of  which  the  defendant's  wife  was  one,  and  by  such  last-mentioned 
indenture  the  said  Maria  Lena,  with  the  consent  of  her  said 
intended  husband,  assigned  all  her  right  and  interest  in  and  to 
any  fortune  which  she  might  become  entitled  to  under  the  will 
of  her  mother  Magdalena  Werninck,  to  certain  trustees  therein 
named,  upon  trust  for  the  separate  use  of  the  said  Maria  ^Lena 
Werninck  during  her  life,  and  upon  further  trust  (as  therein 
mentioned)  for  the  children  of  the  intended  marriage,  as  the 
defendant  and  his  wife  should  appoint,  and,  in  default  of  appoint- 
ment, upon  trust  for  the  children  of  the  marriage,  as  therein  men- 
tioned. The  declaration  then  set  forth,  according  to  its  tenor,  the 
indenture  upon  which  the  action  is  brought,  and  of  which  irrofert 
is  duly  made.  This  indenture  was  dated  the  12th  of  November, 
1842,  and  was  made  between  the  defendant  of  the  first  part,  Maria 
Lena  Schroeder,  the  defendant's  wife,  of  the  second  part,  and  the 
plaintiffs  of  the  third  part:  and  it  recited  the  death  of  the  said 
Magdalena  Werninck,  and  that  she  had  duly  made  and  published 
her  last  will  and  testament,  dated  the  10th  of  July,  1840,  and  by 
which  she  directed  and  appointed  that  the  sum  of  2,0002.  should  be 
settled  upon  the  trusts  declared  in  the  indenture  of  settlement  of 
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Lord        the  4th  of  March,  1840,  so  far  as  the  rules  of  law  and  equity  would 
BORODOH      permit  and  the  testatrix  had  power  so  to  direct  and  appoint ;  but 
ScHRdDEB.    ^^^^»  ^'  ^^®  ^^^^  testatrix  had  not  such  power,  then  she  willed, 
directed,  and  appointed  that  the  said  sum  of  2,000Z.  should  be  paid 
to  the  defendant's  wife,  or  as  the  said  defendant's  wife  should  by 
writing  direct  and  appoint,  to  and  for  her  own  sole  and  separate 
use  and  benefit :  and  the  indenture  recited  certain  other  indentures, 
by  which  the  plaintiffs  became  and  were  trustees  under  the  said 
indenture  of  the  4th  of  March,  1840,  and  that  they  had  received 
the  said  sum  of  2,0001.  which  was  property  of  a  personal  nature,  to 
which  the  said  wife  of  the  defendant  was  beneficially  entitled  under 
the  will  of  her  said  mother,  and  that  the  same  was  in  the  hands  of 
the  plaintiflfs,  subject  to,  and  charged  in  equity  with,  the  trusts 
expressed  in  the  indenture  of  the  4th  of  March,  1840,  and  that  the 
defendant  was  desirous  to  obtain  from  the  plaintiffs  a  loan  of  the 
said  sum  of  2,000Z.,  and  that  it  was  considered  that  the  said 
[  *S92  ]       ^Magdalena  Werninck,  the  mother,  had  not  power  to  appoint  the 
said  sum  of  2,0002.  to  be  settled  upon  the  trusts  of  the  indenture  of 
the  4th  of  March,  1 840,  and  therefore,  that,  under  the  alternative 
appointment  made  by  her,  the  said  Maria  Lena  Schroeder  had 
become  entitled  thereto  absolutely  for  her  separate  use,  but  that  a 
question  had  been  raised,  whether  the  same  was  not  subject  to  the 
assignment  made  by  the  indenture  of  the  4th  of  March,  1840; 
wherefore,  the  said  Maria  Lena  Schroeder,  with  the  approbation 
of  the  defendant,  her  husband,  had  proposed  and  consented  that 
the  said  sum  of  2,0002.  should  be  paid  to  the  plaintiffs  as  trustees, 
to  be  held  by  them  upon  the  trust  therein  declared,  they  having 
the  indemnities  from  the  defendant  and   the  said  Maria  Lena 
Schroeder  his  wife,  respectively  thereinafter  contained:    and   by 
the  said  indenture,  the  said  Maria  Lena  Schroeder  ordered  and 
directed  that  the  said  plaintiffs  should  stand  possessed  of  the  said 
sum  of  2,0002.,  upon  trust,  upon  the  request  of  the  defendant  during 
the  life  of  his  said  wife,  but  not  without  her  request,  testified  as 
therein  mentioned,  lend  and  advance  the  said  sum  of  2,0002.  to  the 
said  defendant,  upon  the  securities  therein  mentioned:   and  the 
defendant  covenanted   with  the  plaintiffs  to  indemnify  them  in 
manner  set  forth  in  the  declaration;   and  by  another  indenture 
dated  also  on  the  12th  of  November,  1842,  and  made  between  the 
defendant  and  his  wife  and  the  plaintiffs,  it  was  recited  that  the 
plaintiffs,  at  the  request  of  the  said  Maria  Lena  Schroeder,  and  of 
the  defendant,  had  lent  and  advanced  the  said  sum  of  2,0001.  to  the 
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defendant;  and  it  is  averred  in  the  declaration  that  the  said  sum 
of  2,000/.  had  not  been  paid  to  the  plaintiffs,  and  that  the  plaintiffs, 
by  reason  of  the  loan  thereof,  were  liable,  in  equity,  to  be  sued  by 
any  future  trustees  of  the  said  trusts  in  the  indenture  of  March, 
1840,  and  to  be  compelled  to  pay  the  same;  and  that,  after  the 
*making  of  the  said  indenture,  and  of  the  loan  to  the  defendant, 
by  a  certain  indenture  therein  mentioned,  dated  the  24th  of 
September,  1845,  Thomas  James  Werninck,  Thomas  Stephens, 
and  Henry  Hope  Werninck  were  appointed  to  be  trustees  of  the 
trusts  of  the  indenture  of  the  4th  of  March,  1840,  in  the  place  of 
the  plaintiffs,  and  the  plaintiffs  had  assigned  to  them  all  their 
interest  in  the  property  whereof  they  were  such  trustees,  and  that, 
before  this  suit,  the  said  Thomas  Stephens  then,  as  such  trustee, 
commenced  a  suit  in  the  Court  of  Chancery  against  the  plaintiffs 
and  the  said  defendant  and  his  wife,  and  Ludolph  Adrian  Schroeder 
and  Wilhelmina  Susan  Schroeder,  children  of  the  said  marriage, 
and  certain  other  persons  were  made  defendants,  and  that  the  said 
Thomas  Stephens  afterwards  presented  a  petition  to  the  Master  of 
the  Rolls,  praying  that  the  plaintiffs  might  be  ordered  to  transfer 
to  the  Accohntant-General  of  the  said  Court  of  Chancery  so  much 
3  per  cent.  Consolidated  Bank  Annuities  as  might  have  been  pur- 
chased wuth  the  sum  of  2,000/.  on  the  12th  of  November,  1842 ; 
and  the  declaration  further  alleged,  that  notice  was  given  to  the 
defendant  of  such  petition,  and  that  the  plaintiffs  were  advised  they 
had  no  defence  to  the  said  suit,  and  that,  unless  the  defendant 
would  take  upon  himself  the  defence  of  the  said  suit,  they  should 
consent  to  such  order  being  made  upon  the  said  petition,  as  the 
said  Court  might  think  proper,  and  would  call  upon  the  defendant 
to  reimburse  to  them  all  sums  of  money,  costs,  charges,  and 
expenses  that  they  might  pay  or  be  put  to  in  consequence  of  the 
said  claim  and  the  said  suit :  And  the  declaration  alleged,  that  the 
defendant  had  declined  to  take  such  defence  upon  him,  and  that 
the  plaintiffs  afterwards,  upon  the  hearing  of  the  said  petition, 
consented  to  such  order  being  made  as  the  said  Court  should  think 
proper ;  and  that  it  was  thereupon  ordered  that  the  plaintiffs 
♦should  transfer  to  the  account  of  the  Accountant-General,  in  trust 
in  the  cause,  as  much  8  per  cent.  Consolidated  Bank  Annuities  as 
might  have  been  purchased  with  the  said  sum  of  2,000/.  on  the 
12th  of  November,  1842;  and  that  the  plaintiffs  should  pay  the 
costs  of  the  petition ;  whereupon  and  whereby  the  plaintiffs  became 
liable  to  transfer  to  the  Accountant-General  the  stock  therein 
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mentioned,  and  were  put  to  the  expense  thereby  of  2,500Z.,  and  became 
liable  to  pay  Stephens  for  costs  600Z.,  and  were  put,  for  their  own 
costs,  to  the  expense  of  5002. ;  and  by  means  and  in  consequence 
thereof,  the  defendant  had  broken  his  said  covenant,  and  had  not 
indemnified  the  plaintiff. 

To  this  declaration  the  defendant  demurred,  and  assigned  several 
causes  of  demurrer,  some  of  which  have  been  argued  before  us. 

The  first  objection  relied  upon,  was,  that  no  profert  was  made  in 
the  declaration  of  the  two  indentures  therein  set  forth,  the  one 
being  the  settlement  upon  the  marriage  of  John  Weminck  and 
Magdalena  Wynn,  and  the  other  an  indenture  by  which  the 
plaintiffs  were  appointed  trustees  under  the  settlement  made  upon 
the  marriage  of  the  defendant  and  his  wife,  dated  the  4th  of 
March,  1840. 

The  second  objection  made  on  the  part  of  the  defendant,  was,  that 
the  declaration  does  not  disclose  any  valid  cause  of  action  against 
the  defendant;   as  the  plaintiffs  did  not  commit  any  breach  of 
the  trusts  of  the  indenture  of  the  4th  of  March,  1840,  by  lending 
the  sum  of  2,0002.  to  the  defendant,  because  that  sum  never  became 
subject  to  the  trusts  of  that  deed ;   but  that  the  defendant's  wife 
became  entitled  to  it  absolutely,  under  the  will  of  her  mother, 
Magdalena  Weminck  ;   and  that  the  plaintiffs  were,  therefore,  well 
justified  in  lending  the  same  to  the  defendant,  at  her  request. 
And,  in  support  *of  this  objection,  it  was  argued  that  the  power 
created  in  favour  of  Mrs.  Werninck  by  the  indenture  of  settlement 
of  the  3rd  of  January,  1809,  only  authorised  her  to  appoint  in 
favour  of  the   children  of  her  marriage,  and   that  her  will  was 
inoperative  and  void  so  far  as  it  directed  the  fund  of  which  the 
2,0002.  was  part  should  be  subject  to  the  trusts  of  the  settlement 
of  the  4th  of  March,  1840,  in  favour  of  her  grandchildren, — such 
direction  not  being  within  the  power  conferred  ;   and  that  therefore 
the  defendant's  wife  became  absolutely  entitled  to  the  said  sum  of 
2,0002.,  under  the  power  of  appointment  contained  in  the  indenture 
of  the  8rd  of  January,  1809,  and   under  the  execution  of   that 
power,  by  that  part  of  Mrs.   Werninck's   will,   which   provided, 
that,  if  it  should  be  held  that  she  had  no  power  so  to  appoint, 
the  said  sum  of  2,0002.  should  be  settled  upon  the  trusts  of  the 
indenture  of    the  4th   of    March,   1840,   she  then  directed   and 
appointed  the  said  sum  to  the  defendant's  wife,  or  as  she  should 
appoint. 
It  was  further  contended  that  the  said  indenture  of  the  4th  of 


VOL.  Lxxviii.]       1849.     C.  P.     7  C.  B.  895—896. 


697 


March,  1840,  was  inoperative  as  an  assignment  to  the  trustees 
named  therein,  of  the  said  sum  of  2,000Z.,  inasmuch  as  an  assign- 
ment of  future  expected  property,  to  be  derived  under  the  will  of  a 
living  person,  is  illegal  and  void,  and  inoperative  2>ro  tanto. 

It  was  further  insisted,  that  the  indenture  of  the  4th  of  March, 
1840,  was  improperly  set  out  as  an  assignment,  for  .the  reason 
before  mentioned,  and  contrary  to  its  legal  effect. 

And  it  was  further  objected,  that  the  loss  which  the  plaintiffs 
alleged  they  had  sustained  by  their  obedience  to  the  order  of  the 
Master  of  thb  Bolls  set  forth,  was  a  loss  occasioned  by  their 
own  voluntary  act,  in  having  consented  to  the  order,  which  order 
could  not  have  been  made  adversely  to  them ;  and,  therefore,  that 
the  damage  occasioned  by  their  own  voluntary  act  could  *give  no 
claim  for  indemnity  under  the  covenant  declared  upon  :  and  it  was 
argued  that  no  breach  of  the  trusts  of  the  indenture  of  the  4th 
of  March,  1840,  had  been  committed  by  the  plaintiffs,  by  the  loan 
of  the  2,000Z.  to  the  defendant. 

Upon  the  part  of  the  plaintiffs,  it  was  contended,  in  answer  to 
the  first  objection,  that  profert  of  the  indentures  of  the  8rd  of 
January,  1809,  and  4th  of  March,  1840,  was  unnecessary,  inasmuch 
as  those  deeds  were  set  out  in  the  declaration  merely  as  induce- 
ment, and  formed  no  ingredient  in  the  plaintiffs'  cause  of  action, 
which  was  solely  founded  upon  the  indenture  of  the  12th  of 
November,  1842.  And  we  are  of  opinion  that  the  answer  so  given 
was  a  valid  and  sufficient  answer  to  the  objection  urged  in  that 
respect.  The  plaintiffs*  interests  were  acquired  entirely  by  the 
deed  of  the  12th  of  November,  1842,  by  force  of  which  the 
plaintiffs  acquired  and  received  the  2,0002.,  and  which  by  the 
same  indenture  they  agreed  to  advance  and  lend  to  the  defen- 
dant upon  the  covenant  of  indemnity  therein  contained.  That 
indenture,  therefore,  coupled  with  the  indenture  of  the  same  date, 
showing  the  money  to  have  been  lent  pursuant  to  the  agreement, 
together  with  the  loss  and  damage  which  the  subsequent  allegations 
in  the  declaration  show  that  they  have  sustained  by  reason  of 
the  said  loan,  forms  the  entire  cause  of  action  disclosed  by  the 
declaration.  The  indenture  of  the  12th  of  November,  1842,  recites 
the  indenture  of  the  4th  of  March,  1840,  and  that  the  plaintiffs 
lield  the  sum  of  2,000Z.  upon  the  trusts  of  that  deed,  and  that  such 
sum  had  been  agreed  to  be  lent  to  the  defendant  upon  the  covenant 
of  indemnity.  And  the  declaration  then  avers  that  the  said  sum 
of  2,000Z.  was  in  fact  lent  upon  the  security  of  that  indenture  and 
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of  a  certain  indenture  of  even  date,  of  which  profert  is  also  duly 
made ;  and  it  is  then  averred  that  the  said  sum  of  2,000/.  had 
SchbSdee.  ^6ver  been  *paid  to  the  plaintiflfs,  and  that  the  plaintiffs,  by  reason 
[  'SO?  ]  of  the  loan,  became  liable  in  equity  to  be  compelled  to  pay  and 
invest  the  said  sum  of  2,000Z.  as  thereinafter  mentioned.  The 
declaration  then  states  the  removal  of  the  present  plaintiffs  as 
trustees,  and  the  appointment  of  new  trustees,  and  that  such  new 
trustees  had  called  upon  the  now  plaintiffs  to  pay  the  sum  of 
2,000/.,  or  transfer  such  an  amount  of  stock  as  such  sum  would 
have  purchased  on  the  12th  of  November,  to  be  held  upon  the  trusts 
of  the  said  deed  of  the  4th  of  March,  1840. 

The  rule  prescribing  the  necessity  of  jp^-ofert  being  made,  is 
fully  expounded  in  the  cases  referred  to  in  the  note  to  Jerens  v. 
Harridge  (i) ;  and  that  such  rule  does  not  render  it  necessary  to 
make  profert  of  instruments  set  out  by  way  of  inducement  only,  is 
so  well  understood  that  it  is  not  necessary  to  refer  particularly'  to 
the  authorities  :  and  this  case  clearly  does  not  fall  within  any  of 
the  exceptions  to  that  rule.  The  objection  for  want  of  profert, 
therefore,  must  be  overruled. 

As  to  the  second  exception,  that  the  indenture  of  the  4th  of 
March,  1840,  did  not  operate  as  an  assignment,  and  is  therefore 
improperly  set  out,  and  that  it  ought  to  have  been  set  out  according 
to  its  legal  effect,  it  has  been  answered,  and  correctly,  that,  in 
pleading  (except  in  deducing  title),  a  deed  may  be  set  out,  either 
in  its  terms,  leaving  the  Court  to  construe  it  according  to  the 
legal  effect*  of  those  terms,  or  the  party  may  take  the  responsibility 
of  stating  it  according  to  the  legal  effect  which  it  is  contended 
to  have  :  Com.  Dig.  Pleader,  c.  37  ;  PHce  v.  Williams  (2) ;  2  Wms. 
Saund.  97  b,  n.  (2).  In  the  present  declaration,  the  indenture 
objected  to,  is  set  out  in  its  terms,  leaving  it  to  the  Court  to 
[  •398  ]  ascribe  its  *proper  effect  to  it :  and  the  objection,  therefore,  as 
to  its  being  improperly  set  out,  fails.  And,  with  regard  to  the 
legal  effect  of  that  indenture,  in  reference  to  the  present  action, 
it  is  not  necessary  that  it  should  be  valid  as  an  assignment :  it 
is  enough,  if,  in  equity,  it  bound  the  fund  in  the  hands  of  the 
trustees,  subject  to  the  trusts  therein  declared ;  and  the  declaration 
shows  that  it  has  been  determined  in  equity  to  have  that  effect ; 
and  the  object  of  the  covenant  upon  which  the  action  is  brought, 
was  precisely  directed  to  indemnify  the  trustees  against  the  con- 
sequences of  such  a  construction  by  a  court  of  equity,  where  the 

0)  1  Wms.  Sauiid.  9  b,  n.  (rf).  (2)  1  M.  &  W.  6;  Tyr.  &  Gr.  197. 
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question,  in  regard  to  the  execution  of  the  trust,  would  come  in 
judgment :  and  that  decision  lays  a  sufficient  foundation  for  the 
present  action. 

The  remaining  objection  which  has  been  argued  before  us,  is, 
that  by  reason  of  the  consent  to  the  order  of  the  Master  of  the 
KoLLs,  made  in  the  suit  brought  against  the  plaintiffs,  the  loss, 
of  which  the  plaintiffs  complain,  is  the   result  and   consequence 
of  their  own   acts   and   procurements,  and   in   respect  of   which, 
therefore,   they  can   have  no    claim    against   the  defendant  for 
indemnity  under  his  covenant  set  forth  in  the  declaration.     It 
appears  to  us   that    this    objection    cannot    be    sustained.     The 
declaration    states    the    suit    commenced    against    the    plaintiffs 
adversely,  by  the  new  trustees,  who  had  been  appointed  in  the 
plaintiffs'  stead,  calling  upon  the  plaintiffs  to  pay  the  2,000Z.,  or 
transfer  an  amount  of  stock  equal  to  what  that  sum  would  have 
purchased  on  the  12th  of  November,  1842,  and  that  there  was 
no  defence  to  the  suit  so  instituted,  and  that  notice  was  given 
to  the  defendant,  calling  upon  him  to  undertake  the  defence  of  the 
suit ;   which  he  did  not  do ;   and  the  consent  of  the  plaintiffs,  as 
alleged  in  the  declaration,  was  not  a  consent  to  the  order  which 
was  made,  but  merely  a  consent,  that,  in  a  certain  stage  of  *the 
cause,  the  Court  should  decide  whether  the  loan  to  the  defendant 
was  a  breach  of  the  trusts  under  which  the  plaintiffs  held  the 
fund,  and  should  decide  what  order  the  plaintiffs  were  subject  to 
in  equity  in  that  respect.     The  allegations  in  the  declaration  are 
admitted  by  the  demurrer :   the  whole  substance  of  the  objection, 
therefore,  is,  that  the  plaintiffs  have,  for  the  purpose  of  saving 
expense,  consented  to  a  decision  being  made  in  an  intermediate 
stage  of  the  cause,  instead  of  its  being  made  at  the  hearing,  it 
not  being  shown  that  the  decision  could  be  in  any  degree  affected 
by  the  stage  of  the  cause  in  which  it  was  pronounced,  or  that 
the  plaintiffs,  by  incurring  the  expense  of   prosecuting   the  suit 
to  the  hearing,  could  have  made  any  effectual  defence,  or  have 
diminished  the  damage  consequent  upon  an  adverse  decision.    It 
does  not  appear  that  the  decision  so  pronounced  was  less  binding 
upon  the  plaintiffs,  or  that  it  was  more  prejudicial  to  the  defendant, 
than  it  would  have  been  if  it  had  been  made  at  the  hearing  of 
the  cause,  according  to  the  ordinary  course  of  equity  proceedings. 
Under  these  circumstances,  we  think  that  the  plaintiffs'  right  of 
action  upon  the  covenant  for  indemnity,  is  not  prejudiced  by  such 
consent. 
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The  objections,  therefore,  which   have  been  urged   upon    this 
BORouoH      demurrer,  cannot  be  supported;  and  there  must  be  judgment  for 

8CHB6D.B.    the  plaintiffs.  ,,,,;•  ,-^ 

Judgment  for  tlie  plaintiffs. 


1849. 
Feb.  14. 

[400] 


[MOl] 


GAUNT  V.   THOMPSON  (1). 

(7  C.  B.  400—412 ;  S.  C.  18  L.  J.  C.  P.  125 ;  13  Jur.  495 ;  6  Dowl.  &  L.  261.) 

Knowledge  of  the  probability,  however  strong,  that  a  bill  of  exchange 
will  be  dishonoured,  cannot  operate  as  a  notice  of  dishonour,  or  dispense 
with  it.  But  knowledge  that  the  bill  has  been  dishonoured,  where  the 
drawer  is  himself  the  party  who  is  to  pay  the  bill,  (as  executor  of  the 
acceptor,)  does  amount  to  notice  (2). 

In  assumpsit  by  an  indorsee  against  the  drawer  of  a  bill  of  exchange,  the 
declaration,  in  the  usual  form,  alleged  that  the  bill  was  duly  presented  to 
the  acceptor,  that  it  was  dishonoured,  and  that  the  defendant  had  notice 
thereof.  The  defendant  pleaded,  that  the  bill  was  not  presentetl  to  the 
acceptor,  and  that  the  defendant  had  no  notice  of  its  dishonour. 

At  the  trial,  it  was  proved  that  the  bill  was  presented,  on  the  day  it 
became  due,  at  the  house  of  the  acceptor ;  and  that  the  defendant,  to  whom 
it  was  there  shown,  said  that  the  acceptor  was  dead,  and  that  he  was  his 
executor,  adding  a  request  that  it  might  be  allowed  to  stand  over  for  a  few 
days,  and  he  would  see  it  paid. 

The  Judge  permitted  the  declaration  to  be  amended,  by  alleging  the  death 
of  the  acceptor,  the  appointment  of  the  defendant  as  his  executor,  the 
proving  of  the  will,  and  the  presentment  of  the  bill  to  the  defendant  for 
payment : 

Held,  that  there  was  sufficient  evidence  of  notice  of  dishonour  to  the 
defendant. 

This  was  an  action  of  assumpsit  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange. 

The  declaration  alleged  that  the  bill  was  drawn  by  the  defendant 
on  John  Whitley,  payable  to  the  order  of  the  drawer  two  months 
after  date ;  that  the  bill  was  accepted  by  Whitley,  and  indorsed  by 
the  drawer  to  one  Tomlin,  and  by  Tomlin  to  the  plaintiff ;  that  the 
bill,  when  due,  was  presented  to  Whitley,  and  dishonoured ;  and 
that  the  defendant  had  notice  thereof,  &c. 

The  defendant  pleaded,  first,  that  the  bill  was  not  duly  presented 
to  Whitley,  secondly,  that  the  defendant  had  no  notice  of  the 
dishonour  of  the  bill.     Issue  thereon. 

The  cause  was  tried  before  Wilde,  Gh.  J.,  at  the  sittings  in 
Middlesex  after  Michaelmas  Term,  1847.  It  appeared,  that  Whitley, 
the  acceptor,  died  before  the  bill  had  arrived  at  maturity,  having 
appointed  the  defendant,  *the  drawer  of  the  bill,  his  executor  ;  that 

(1)  ated  in  Fielding  dk  Co.  v.  Carry  (2)  See  ss.  49  (5)  and  50  of  the  Bills 

[1898]  1  Q.  B.  268,  273,  67  L.  J.  Q.  B.      of  Exchange  Act,  1882  (45  &  46  Vict. 
7,  77  L.  T.  453,  C.  A.  c.  61).— J.  G.  T. 
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the  defendant  duly  proved  the  will ;  that,  when  the  bill  became  Caunt 
due,  Tomlin,  the  indorsee,  went  to  Whitley's  house  to  present  it ;  Thompson. 
that  he  there  saw  the  defendant,  to  whom  he  showed  the  bill, 
saying,  "  I  have  brought  a  bill  from  Caunt's :  you  know  what  it 
is; "and  that  the  defendant  thereupon  said,  ''I  am  executor  of 
Whitley :  you  mustT  persuade  Gaunt  to  let  the  bill  stand  over  for 
a  few  days,  because  Whitley  has  only  been  dead  a  few  days :  I 
shall  see  the  bill  paid." 

On  the  part  of  the  defendant,  it  was  submitted  that  this  evidence 
did  not  sustain  the  declaration.  The  plaintiff  thereupon  prayed 
leave  to  amend  the  declaration,  by  averring  the  death  of  Whitley, 
the  appointment  of  the  defendant  as  his  executor,  the  proving  of 
the  will,  and  the  presentment  of  the  bill  to  the  defendant.  This 
being  allowed,  it  was  further  objected,  that  there  was  no  proof  of 
notice  of  dishonour  to  the  defendant :  and  the  Lord  Chief  Justice 
intimating  an  opinion  that  what  passed  between  Tomlin  and  the 
defendant  did  not  amount  to  proof  of  notice  of  the  dishonour  of  the 
bill,  a  verdict  was  taken  for  the  plaintiff  on  the  first  issue,  and  for  the 
defendant  on  the  second,  leave  being  reserved  to  the  plaintiff  to  move 
to  enter  a  verdict  on  the  second  issue  in  his  favour,  or  for  judgment 
non  obstante  veredicto  thereon, — and  leave  being  also  reserved  to  the 
defendant  to  move  for  a  nonsuit,  on  the  ground  that  the  amendment 
made  was  not  warranted  by  the  8  &  4  Will.  IV.  c.  42,  s.  23. 

Lush,  in  Hilary  Term  last,  on  the  part  of  the  plaintiff,  obtained 
a  rule  nisi  to  enter  a  verdict  for  him  on  the  second  issue,  or  for 
judgment  non  obstante  veredicto  thereon.  He  submitted,  that,  under 
the  peculiar  circumstances  of  this  case,  the  drawer  was  not  entitled 
to  notice  of  the  dishonour  of  the  bill :  and  that,  if  he  *was  so  [  ^^^^  ] 
entitled,  the  facts  proved  amounted  to  notice.  He  referred  to  Bicker- 
dike  V.  Bollman  (i),  Fitzgerald  v.  Williams  (2),  Kemble  v.  Mills  (8), 
Sharp  V.  Bailey  (4),  Burgh  v.  Legge  (5)  and  Miers  v.  Brown  (6). 

Byles,  Serjt.,  also  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant  on  the  first  issue,  on  the  ground  that  the  amendment 
was  not  warranted  by  the  statute. 

Dowdesivell  and  Crouch,  for  the  defendant : 
The  cimendment  was  improperly  allowed ;  and,  if  well  made,  the 

(1)  1  E.  B.  242  (1  T.  B.  406).         (4)  32  B.  B.  567  (9  B.  &  0.  44 ;  4 

(2)  8  Scott,  271.  Man.  &  By.  4). 

(3)  1  Man.  &  G.  767 ;  2  Scott,  N.  B.    (5)  52  B.  B.  788  (5  M.  &  W.  418). 
121.  (6)  63  B.  B.  633  (11  M.  &  W.  372). 
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Caunt  second  was  a  material  issue,  and  the  verdict  upon  it  was  properly 
Thompson,    entered  for  the  defendant.     ♦     *     * 

[  403  ]  Then,  does  the  circumstance  of  the  acceptor  dying,  and  the  bill 

being  presented  to  the  drawer  as  his  executor,  dispense  with  notice 

[  *^0i  ]  of  dishonour  ?  It  may  be  *that  the  presentment  to  the  defendant 
at  the  place  where  the  bill  was  made  payable,  was  a  sufficient 
presentment:  Buxton  v.  Jones  (}),  But  "notice"  is  a  technical 
word,  and  is  only  to  be  satisfied  by  the  constituents  of  a  legal  notice. 

[  406  ]  [They  cited  Burgh  v.  Legge  (2).]  No  intimation  was  conveyed  to 
the  defendant,  that  he  would  be  called  upon,  as  drawer,  to  pay  the 
bill.  If  he  had  been  so  called  upon,  he  might  have  paid  the  bill, 
and  retained  enough  out  of  the  first  assets  of  the  testator  that 
came  to  his  hands,  to  reimburse  himself. 

(Maule,  J. :  In  Shai'p  v.  Bailey  (3),  where  the  drawer  of  a  bill 
made  it  payable  at  his  own  house,  it  was  held  that  notice  of  the 
non-payment  to  him  was  unnecessary.) 

That  was  on  the  ground  that  it  might,  under  the  circumstances,  be 
fairly  inferred  that  it  was  an  accommodation  bill. 

Lt^/i,  contra : 

(GoLTHAN,  J.:  We  are  all  agreed  as  to  the  propriety  of  the 
amendment.) 

The  issue  is,  that  the  defendant  had  notice,  on  the  day  on  which 
the  bill  became  due,  that  it  was  not  paid.  The  evidence  was,  that 
the  bill  was  duly  presented  at  the  house  of  the  acceptor ;  that  the 
[  '^oe  ]  drawer  was  there ;  and  that  he  ^requested  that  the  bill  might  be 
held  over  for  a  few  days,  saying  that  the  acceptor  was  dead,  and 
that  he,  the  drawer,  was  appointed  his  executor.  The  defendant, 
therefore,  clearly  had  notice  of  the  presentment  and  non-payment 
of  the  bill.  It  was  in  fact  presented  to  himself,  he  being  the 
person  whose  duty  it  was  to  pay  it.  It  may  be  conceded  that 
evidence  of  previous  knowledge  on  the  drawer's  part,  that  the  bill 
will  not  be  paid  by  the  acceptor,  will  not  sustain  an  averment  of 
notice  :  that  was  decided  in  Burgh  v.  Legge.  To  constitute  a  valid 
notice,  all  that  is  necessary,  is,  to  show  that  the  holder  of  the  bill 

(1)  66  R.  R  305  (1  Man.  &  G.  83;  (3)  32  R.  R.  567  (9  B.  &  C.^44 ;  4 
1  Scott,  N.  R.  19).                                    MftiL  &  Ry.  4). 

(2)  52  R.  R.  788  (5  M.  &  W.  418). 
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notifies  to  the  drawer  that  the  bill  was  duly  presented,  that  it  is       Caunt 
unpaid,  and  that  he  (the  drawer)  is  held  liable  for  it.      In  Miers    tboufbos. 
V.  Brown  (i)  Alderson,  B.,  said :   "  Knowledge  of  the  dishonour, 
obtained  from  a  communication  by  the  holder  of  the  bill,  amounts 
to  notice." 

(Maulb,  J. :  There,  something  was  said  and  done  by  the  holder 
to  the  drawer.  Here,  the  holder  of  the  bill  shows  it  to  the 
acceptor's  executor,  who  happens  to  be  the  drawer.  When  he  asks 
him  to  pay  the  bill,  that  is  not  giving  him  notice  of  dishonour : 
neither  is  the  other's  request  that  it  may  be  held  over  for  a  short 
time.     What,  then,  is  there  to  constitute  a  notice  ?) 

The  whole  circumstances. 

(Maule,  J. :  Then,  your  argument  amounts  to  this,  that  there  may 
be  a  valid  notice  of  dishonour,  although  the  holder  does  nothing 
and  says  nothing.) 

The  law  does  not  require  the  performance  of  mere  idle  ceremonies. 

(Maulb,  J. :  When  you  allege  an  idle  ceremonial,  and  a  traverse 
is  taken  upon  it,  can  you  ask  for  a  verdict  upon  it,  on  the  mere 
ground  that  it  is  idle  ?) 

The  whole  transaction  having  taken  place  with  the  drawer  himself, 
what  necessity  can  there  be  for  telling  him  that  he  has  refused 
payment  of  the  bill  ?  The  language  of  the  declaration  *must  be  [  'lo?  ] 
understood  with  reference  to  the  circumstances.  Suppose  the 
drawer  of  a  bill  to  have  married  the  acceptor  in  the  interval  between 
the  acceptance  of  the  bill  and  its  arrival  at  maturity,  would  the 
drawer  in  that  case  be  entitled  to  a  formal  notice  of  dishonour  ? 

(V.  Williams,  J. :  Suppose  the  holder  of  a  bill  employs  the 
drawer  to  present  it  ? 

Cresswell,  J. :  And  suppose  the  drawer  writes  to  the  holder, 
and  tells  him  that  the  bill  has  been  dishonoured,  would  that  amount 
to  notice  ?) 

It  is  submitted  that  it  would,   within  the  principle  of  Miers  v. 

Brown. 

(1)  63  B.  £.  633  (U  M.  &  W.  372). 
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Cauht  (V.  Williams,  J.:  In  East  v.  Smith  {i),  Coleridgb,  J.,  says: 

Thompson.  "  I'  seems  to  be  universally  held  in  the  mercantile  world,  now-a- 
days,  that  there  should  be  notice,  express,  or  by  implication,  (and, 
by  that,  I  mean  such  implication  as  Mr.  Baron  Pabkb  alluded  to  in 
the  case  of  Lewis  v.  Oompertz  (2),)  of  three  things,  namely,  pre- 
sentment, nonpayment,  and  that  the  party  to  whom  the  notice  is 
given,  will  be  looked  to  for  payment.") 

The  notice  must  be  such  as  the  party  entitled  to  notice  may 
confidently  act  upon. 

Where  the  drawer  has  no  right  to  expect  that  the  acceptor  will 
pay  the  bill,  as,  where  it  is  an  accommodation  bill,  so  that  he  could 
not  be  damnified  by  the  want  of  notice,  a  notice  of  dishonour  is  not 
necessary:  Sltaiy  y.  Bailey  (s) ;  Fitzgerald  y.  Williams  (4) ,  In  the 
present  case,  whatever  funds  the  acceptor  had,  were  in  the  hands 
of  the  defendant  as  his  executor.  He  could  not  have  sustained 
any  damage  from  the  want  of  notice ;  and,  at  all  events,  if  he  had, 
he  should  have  pleaded  it. 

(Maule,  J. :  For  the  purpose  of  this  part  of  the  motion,  it  must 
be  taken  that  the  defendant  did  not  know  that  the  bill  had  been 
presented,  or  that  it  was  unpaid.) 

[  •^os  ]      He  knew  that  the  acceptor  was  not  *living. 

(Maule,  J. :  It  may  be,  that,  if  the  defendant  had  received  due 
notice  of  dishonour,  he  would  have  paid  the  bill,  and  would  have 
re-paid  himself  out  of  the  testator's  assets ;  and  that  he  has  since 
exhausted  those  assets,  by  paying  debts  of  equal  degree.  And  so 
he  might  be  prejudiced.) 

If  he  chooses  so  to  part  with  the  assets,  his  damnification  is  the 

consequence  of  his  own  wilful  act. 

Cur.  adv.  vidt, 

Cresswbll,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  assumpsit  by  the  indorsee,  against  the 
drawer,  of  a  bill  of  exchange. 

The  declaration  alleged  that  the  bill  was  drawn  by  the  defendant 
on  J.  Whitley,  payable  to  the  order  of  the  drawer  two  months  after 
date,  that  the  bill  was  accepted  by  Whitley,  and  indorsed  by  the 
drawer  to  Tomlin,  and  by  Tomlin  to  the  plaintiff,  and  that  the  bill, 

(1)  16  L.  J.  a  B.  292.  (3)  32  E.  R  567  (9  B.  &  0.  44). 

(2)  6  M.  &  W.  402.  (4)  8  Scott,  271. 
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when  due,  was  presented  to  Whitley,  and  dishonoured,  of  which       Caunt 
the  defendant  had  notice.  Thompson. 

The  defendant  pleaded,  first,  that  the  bill  was  not  duly  presented 
to  Whitley;  secondly,  that  the  defendant  had  no  notice  of  the 
dishonour  of  the  bill. 

At  the  trial  before  Wilde,  Gh.  J.,  at  the  sittings  in  Middlesex 
after  Michaelmas  Term,  1847,  it  appeared  in  evidence,  that,  before 
the  bill  became  due,  the  acceptor  died,  having  made  the  defendant 
(the  drawer)  his  executor,  and  that  he  had  proved  the  will ;  that, 
when  the  bill  became  due,  the  plaintiff  sent  one  of  the  witnesses  to 
the  house  of  the  acceptor,  to  present  the  bill;  that  the  witness 
there  saw  the  defendant,  to  whom  he  presented  the  bill,  saying, 
"I  have  brought  a  bill  from  Caunt's :  you  know  what  it  is  ;  "  and 
that  thereupon  the  defendant  said,  "  I  am  executor  of  Whitley : 
you  must  persuade  Gaunt  to  let  the  bill  stand  over  a  few  days, 
♦because  Whitley  has  only  been  dead  a  few  days  :  I  shall  see  the  C  *^^  ] 
bill  paid." 

Upon  this  evidence,  the  plaintiff  applied  for  leave  to  amend  his 
declaration,  by  averring  the  death  of  the  acceptor,  the  appointment  of 
the  defendant  as  his  executor,  and  the  presentment  of  the  bill  to  him. 

The  Lord  Chief  Justice  allowed  the  amendment  to  be  made, 
and  said  that  the  proof  of  presentment  to  the  executor  was  not 
sufficient  proof  of  notice  of  dishonour. 

A  verdict  was  thereupon  taken  for  the  plaintiff  on  the  first  issue, 
and  for  the  defendant  on  the  second ;  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  on  that  issue  in  his  favour,  or 
for  judgment  non  obstante  veredicto;  and  leave  being  likewise 
reserved  to  the  defendant  to  move  on  the  ground  that  the 
amendment  ought  not  to  have  been  made. 

Gross  rules  were  accordingly  obtained  in  Hilary  Term,  1848. 

At  the  argument,  we  disposed  of  the  defendant's  rule,  thinking 
the  amendment  properly  allowed :  and  now,  after  consideration,  we 
think  that  the  plaintiff's  rule,  to  enter  a  verdict  in  his  favour  on 
the  second  issue,  must  be  made  absolute. 

It  may  be  assumed  to  be  a  settled  rule,  that  knowledge  of  the 
probability,  however  strong,  that  a  bill  of  exchange  will  be 
dishonoured,  cannot  operate  as  a  notice  of  dishonour,  or  dispense 
with  it.  Pothier,  Gontrat  de  Ghange,  Part  I.  c.  6,  §  147  (i),  lays 
down  the  same  rule  with  reference  to  foreign  (2)  bills,  viz.  that  the 

(1)  Citing  Savary,  parer.  45.  (2)  "Foreign"  as  opposed  to  "Eng- 

lish," not  as  opposed  to  "  inland." 
R.R. — VOL.  LXXVIII.  45 
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Caukt       notorious  insolvency  of  the  acceptor  of  a  bill  does  not  dispense  with 

Thom'psok.    protest  for  non-payment,  and  notice  to  the  prior  parties,  because 

the  insolvency  of  the  acceptor,  however  notorious,  may  not  be 

known  to  them,  or,  in  the  absence  of  notice,  they  may  suppose 

[  ^410  ]  *that  the  acceptor,  though  insolvent,  has  found  means  to  take  op 
the  bill.  So  also  it  may  be  considered  as  settled,  that  information 
that  a  bill  has  been  dishonoured,  derived  from  a  person  not  having 
authority  to  give  it,  does  not  supply  the  place  of  notice.  Hence,  it 
has  become  usual  to  say  that  knowledge  of  the  dishonour  of  a 
bill  is  not  equivalent  to  notice.  In  such  cases  as  those  above 
mentioned,  it  certainly  is  not. 

The  law  has  not  been  so  well  settled,  as  to  the  nature  of  the 
notice  to  be  given.  In  Hartley  v.  Cctse  (i),  Abbott,  Ch.  J.,  said : 
"  There  is  no  precise  form  of  words  necessary  to  be  used  in  giving 
notice  of  the  dishonour  of  a  bill  of  exchange  ;  but  the  language  used 
must  be  such  as  to  convey  notice  to  the  party  what  the  bill  is,  and 
that  payment  of  it  has  been  refused  by  the  acceptor."  Since  that 
case  was  decided,  there  has  been  some  fluctuation  of  opinion  on  the 
subject.  In  Solarte  v.  Palmer  (2),  which  was  finally  decided  in  the 
House  of  Lords  (3),  a  very  strict  rule  was  adopted  ;  but  that  has  not 
been  adhered  to.  In  Burgh  v.  Legge{^),  Pabkb,  B.,  says:  There 
must  be  proof  of  a  notice  given  from  some  party  entitled  to  call  for 
payment  of  this  bill,  and  conveying  in  its  terms  intelligence  of  the 
presentment,  dishonour,  and  parties  to  be  held  liable  in  conse- 
quence." But,  in  Furze  v.  Shancood  (5),  and  King  v.  Bickley  (6),  it 
was  decided  that  the  notice  need  not,  in  terms,  inform  the  party  to 
whom  it  is  given,  that  he  is  looked  to  for  payment :  and,  in  Miers 
V.  Brown  (7),  these  latter  decisions  were  followed. 

The  rule  does  not  differ  in   substance    from    that    given   by 

[♦411]  AsHHURST,  J.,  in  Tindal  v.  Brown  {H):  Notice  *mean8  something 
more  than  knowledge;  because  it  is  competent  to  the  holder  to 
give  credit  to  the  maker  (9).  It  is  not  enough  to  say  that  the 
maker  does  not  intend  to  pay,  but  that  he,  the  holder,  does  not 
intend  to  give  credit."  In  substance,  these  cases  seem  to  establish, 
that,  in  order  to  make  a  prior  holder  responsible,  he  must  derive, 
from  some  person  entitled  to  call  for  payment,  information  that  the 
bill  has  been  dishonoured,  and  that  the  party  is  in  a  condition  to 

(1)  4  B.  &  C.  339.  (6)  2  Q.  B.  419. 

(2)  7  Biiig.  530.  (7)  63  E.  H.  633  (11  M.  &  W.  372). 

(3)  37  R.  R.  34  (1  Bing.  N.  C.  194).  (8)  1  R.  K.  171  (1  T.  R.  167). 

(4)  52  R.  R.  788  (6  M.  &  W.  418).  (9)  The  action  was  on  a  promissory 

(5)  2  a  B.  388.  note. 
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sue  him,  from  which  he  may  infer  that  he  will  be  held  responsible.       Caunt 
In  Miers  v.  Brown,  Aldbrson,  B.,  describes  what  is  needful,  in    thompbow. 
these  terms:    '^ Knowledge  of  the  dishonour    obtained    from    a 
communication  by  the  holder  of  the  bill,  amounts  to  notice." 

In  the  present  case,  the  defendant  knew  that  the  bill  was 
dishonoured;  and  he  knew  it  from  the  best  source,  namely,  his 
own  personal  act  in  dishonouring  it  when  presented  by  the  holder : 
and  he  knew,  from  the  same  source,  that  time  had  not  been  given 
to  the  acceptor.  He  had,  therefore,  all  the  information  which, 
according  to  Ashhurst,  J.,  the  notice  ought  to  convey :  and,  knowing 
that,  he  would  know  also  that  the  holder  had  placed  himself  in  a 
situation  to  call  upon  him  (the  drawer)  for  payment,  from  which, 
to  adopt  the  view  of  modern  decisions,  he  might  infer  that  he 
would  be  called  upon.  This  is  very  different  from  that  knowledge 
which  has  been  spoken  of  as  not  equivalent  to  notice,  and  is  at 
least  as  much  notice  as  the  knowledge  spoken  of  by  Aldbrson,  B., 
in  Miers  v.  Brown.  Indeed,  there  would  be  some  absurdity  in 
requiring  that  the  plaintiff  should  have  stated  to  the  defendant  at 
the  time  when  he  dishonoured  the  bill,  "  Take  notice  that  this  bill 
has  been  dishonoured  by  you."  Lord  Ellbnborough  seems  to 
have  been  of  that  opinion  in  the  case  *of  Porthome  v.  Parker  (i),  an  [  •412  ] 
action  by  the  payee  against  the  drawer  of  a  bill.  It  was  drawn  by 
one  Wood  as  agent  of  George  James  and  John  Parker,  upon  John 
Parker.  There  was  no  proof  that  Wood  had  authority  to  draw: 
but  evidence  being  given  that  the  bill  was  accepted  by  a  duly- 
authorised  agent  for  John  Parker,  Lord  Ellbnborough  held  that  it 
was  evidence  of  the  bill  having  been  regularly  drawn ;  and  that, 
the  acceptor  being  likewise  a  drawer,  there  would  be  no  occasion 
for  the  plaintiff  to  prove  that  the  defendants  had  received  express 
notice  of  the  dishonour  of  the  bill,  as  this  must  necessarily  have 
been  known  to  one  of  them ;  and  the  knowledge  of  one  was  the 
knowledge  of  all. 

Upon  the  authority  of  that  case,  and  upon  principle,  we  think 

that  the  notice  to  the  defendant  in  this  case  was  established,  and 

that  the  verdict  should  be  entered  for  the  plaintiff  on  the  issue  on 

the  second  plea. 

Plaintiffs  rule  absolute. 

Defendant's  rule  discharged. 
(1)  10  E.  E.  637  (1  Camp.  82). 
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1849.  MUKEAY,   ASH,   and  KENNEDY  v.  HALL. 

^f!:!**  (7  C.  B.  441—456;  8.  C.  18  L.  J.  C.  P.  161  ;  13  Jur.  262.) 

••J  Trespass  quare  clamum /regit  lies  by  one  of  several  tenants  in  common 

against  his  co-tenant,  where  there  has  been  an  actual  expulsion. 

This  was  an  action  of  trespass  for  breaking  and  entering  the 
dwelling-house  of  the  plaintiffs,  and  expelling  them  therefrom,  and 
seizing  and  converting  their  goods. 

The  defendant  pleaded,  first,  Not  guilty ;  secondly,  as  to  the 
breaking  and  entering  the  dwelling-house,  leave  and  licence; 
thirdly,  that  the  premises  were  not  the  premises  of  the  plaintiffs ; 
fourthly,  as  to  the  goods,  leave  and  licence ;  fifthly,  that  the  goods 
were  not  the  goods  of  the  plaintiffs :  upon  which  issue  was  joined. 

The  cause  was  tried  before  Maule,  J.,  at  the  sittings  at  West- 
minster, in  Easter  Term,  1847.  The  facts  that  appeared  in  evidence 
were  as  follows:  The  three  plaintiffs  and  one  Hart  had  jointly 
become  tenants  of  the  premises  in  question,  a  room  used  as  a 
coffee-room  by  the  members  of  a  temperance  society,  to  one  Hall. 
On  the  28rd  of  November,  1846,  the  defendant  and  Hart  forcibly 
expelled  from  the  premises  a  person  named  Adams,  who  had  been 
placed  there  by  Murray. 

On  the  part  of  the  defendant,  it  was  proved  that  Hart,  on  the 
[  •442  ]  5th  of  November,  1846,  surrendered  his  ^interest  to  the  defendant, 
by  a  document  of  which  the  following  is  a  copy  : 

"  Mr.  W.  Hall, 
"  Sir, — The  premises  I  and  my  co-partners  hold  of  you,  being 
situated  No.  11,  Stacey  Street,  St.  Giles's,  I,  in  the  name  of  the 
same,  give  up,  as  we  cannot  pay  you  the  rent  due,  my  co-partners 
having  misapplied  the  same.  "  Your's,  &c. 

"  John  Hart." 

"  P.S.— I  have  given  the  key  to  Mr.  G.  for  you." 

It  was  then  insisted,  for  the  defendant,  that  the  surrender  by 
Hart  at  all  events  enured  as  a  surrender  of  his  own  interest,  and 
made  Hall  tenant  in  common  with  the  three  plaintiffs ;  and  that 
one  tenant  in  common  could,  not  maintain  trespass  against  his 
companion,  even  for  an  actual  expulsion  :  Cubitt  v.  Porter  (i). 

On  the  part  of  the  plaintiffs,  it  was  objected,  that  since  the  new 
rules,  a  surrender  must  be  pleaded  specially. 

The  learned  Judge  told  the  jury,  that,  if  the  evidence  satisfied 

(I)  32  E.  E.  374  (8  B.  &  C.  257). 
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them  that  there  had  been  an  actual  expulsion  of  the  plaintiffs  from      Murray 
the  premises  by  the  defendant,  their  verdict  ought  to  be  for  the        Hall. 
plaintiffs  (i). 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages  85Z. 

Wallingei'y  in  the  course  of  the  same  Term,  obtained  a  rule  nisi 
to  enter  a  nonsuit,  pursuant  to  leave  reserved. 

Parry,  in  Easter  Term  last,  showed  cause : 

That  one  of  several  tenants  in  common  may  maintain  ejectment 
♦against  his  co-tenant,  will  not  be  disputed.  The  question  is  [  ***3  ] 
whether  trespass  also  is  not  maintainable,  where  there  has  been  an 
actual  expulsion  of  one  tenant  in  common  by  his  companion. 
Wilkinson  v.  Haygarth  (2)  is  a  distinct  authority  that  it  is.  *  * 
In  Cubitt  V.  Porter,  the  alleged  trespass  was,  the  pulling  down  a 
party-wall,  for  the  purpose  of  rebuilding:  that  clearly  was  no 
destruction  of  the  subject-matter  of  the  tenancy  in  common. 

At  all  events,  this  defence  was  not  open  to  the  defendant,  it  not 
having  been  pleaded  specially.  A  question  of  title  cannot  be  raised 
under  a  plea  of  possession :  Heath  v.  Milward  (8) ;  Browne  v. 
Dawson  (4).     *     *     * 

Channelly  Serjt.,  and  WaUinger,  in  support  of  the  rule :  [  **6  ] 

The  substance  of  the  charge  in  the  declaration  is,  the  breaking 
and  entering  the  premises ;  the  expulsion  is  alleged  merely  as 
matter  of  aggravation :  a  justification  of  the  breaking  and  entering, 
therefore,  in  the  absence  of  a  new-assignment,  answers  the  whole 
charge :  Layton  v.  GrindaU  (5) ;  Bennett  v.  AUcott  (6) ;  Taylor  v. 
Cole  (7);  Taylor  y.  Wells  (H).  It  is  not  contended  that  Hart  could 
surrender  the  interest  of  his  co-tenants :  but  it  is  submitted  that 
the  effect  of  the  document  signed  by  him  on  the  6th  of  November, 
1846,  was,  to  make  the  defendant  tenant  in  common  with  the 
plaintiffs  and  the  other  parties.  It  may  be  conceded  that  eject- 
ment may  be  maintained  by  one  tenant  in  common  against  his 
co-tenant,  where  there  has  been  an  actual  ouster  :  but  it  is  insisted, 
notwithstanding  the  case  of  Wilkinson  v.  Haygarth,  that  one  tenant 
in  common  cannot,  under  the  like  circumstances,  maintain  trespass. 

(1)  The  jury  were  discharged,  by  (4)  12  Ad.  &  El.  624. 
consent,   as  to  the  fourth  and  fifth          (5)  2  Salk.  643. 

issues.  (6)  2  T.  R.  166.  See  31  R.  R.  667,  v. 

(2)  16  L.  J.  Q.  B.  103.  (7)  1  R.  R.  706  (3  T.  R.  292). 

(3)  2  Ring.  N.  C.  98;  2  Scott,  160.  (8)  2  Wms.  Saund.  74  a. 
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MuRBAT  The  reasoning  that  applies  in  the  one  case  is  inapplicable  in  the 
Hall.  other.  There  are  several  authorities  upon  the  subject  that  were 
not  adverted  to  in  Wilkin807i  v.  Haygarih.  [They  cited  Littleton, 
ss.  819—823  and  Co.  Litt.  199  b,  Comyns's  Digest,  title  Estates 
Undivided  (K.  8),  and  the  judgment  of  Littlbdalb,  J.,  in  Cvbitt 
[460]  V.  Porter {\)y  and  continued:]  In  Wilkinson  v.  Haygarth,  the 
declaration  charged  the  defendant  with  breaking  and  entering  the 
close,  and  carrying  away  the  soil  thereof.  Here,  there  is  no  charge 
beyond  the  breaking  and  entering  the  premises,  and  expelling 
Adams  therefrom.  In  that  case  it  appears  to  have  been  thought 
by  the  Court  that  the  taking  of  the  turf  amounted  to  an  actual 
ouster,  and  that  therefore  trespass  would  lie.  That,  however,  is 
opposed  to  the  earlier  authorities  above  referred  to. 

(CoLTMAN,  J. :  Upon  which  plea  do  you  contend  the  defence 
arises  ?) 

Upon  Not  guilty,  and  also  (more  clearly)  upon  not  possessed.  The 
Courts  of  Queen's  Bench  and  Exchequer  seem  to  have  entertained 
[  ♦461  ]  *diflFerent  views  as  to  the  effect  of  the  plea  of  not  possessed,  in 
trespass.  [They  then  argued  that  the  plea  of  not  possessed  raised 
the  defence.] 

Cur.  culv.  vulL 

[  453  ]       CoLTMAN,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  for  breaking  and   entering  the  plaintiffs* 
dwelling-house,   and    expelling   them   therefrom ;    to    which  the 
defendant  pleaded,  first,  Not  guilty ;  secondly,  leave  and  licence ; 
thirdly,  a  denial  that  the  dwelling-house  was  the  plaintiffs'. 
[  ^^4  ]  At  the  trial  before  Maule,  J.,  one  ground  of  defence  was,  that 

the  defendant  was  tenant  in  common  of  the  house  with  the 
plaintiffs,  and  that  therefore  the  action  was  not  maintainable. 
The  learned  Judge  told  the  jury,  that,  if  the  evidence  satisfied 
them  that  there  had  been  an  actual  expulsion  of  the  plaintiffs  from 
the  house  by  the  defendant,  their  verdict  ought  to  be  for  the 
plaintiffs.     The  jury  found  for  the  plaintiffs,  damages  SSZ. 

The  defendant  afterwards  obtained  a  rule  to  show  cause  why  a 
nonsuit  should  not  be  entered  (pursuant  to  leave  given  at  the 
trial),  on  the  ground  that  one  tenant  in  common  cannot  maiuUiin 
trespass  against  another,  even  though  there  has  been  an  actual 
expulsion. 

(1)  32  B.  B.  379  (8  B.  &  C.  268). 
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On  showing  cause,  it  was  argued  (before  the  Lord  Chief  Justice,      Murray 
and    Justices  Coltman,   Cresswell,  and  V.   Williams),  that  this       hall. 
defence,  even  if  sustainable,  ought  to  have  been  specially  pleaded. 
It  is  unnecessary  to  give  any  opinion  on  this  point ;  for,  we  are  of 
opinion  that  the  defence  is  not  sustainable. 

The  Court  has  felt  some  difficulty  on  the  question,  by  reason 
only  of  the  doubts  expressed  by  Littledalb,  J.,  in  his  judgment  in 
Cubitt  V.  Palter  (i).  That  learned  Judge  there  said,  that,  although, 
if  there  has  been  actual  ouster  by  one  tenant  in  common,  ejectment 
will  lie  at  the  suit  of  the  other,  yet  he  was  not  aware  that  trespass 
would  lie ;  for,  that,  in  trespass,  the  breaking  and  entering  is  the 
gist  of  the  action,  and  the  expulsion  or  ouster  is  a  mere  aggrava- 
tion of  the  trespass ;  and  that,  therefore,  if  the  original  trespass  be 
lawful,  trespass  will  not  lie.  It  appears,  however,  to  us  difficult  to 
understand  why  trespass  should  not  lie,  if  ejectment  (which 
includes  trespass)  may  be  maintained  (as  it  confessedly  may)  on  an 
actual  ouster.  And,  as  it  has  been  further  established,  in  the  case 
of  Goodtitle  v.  Tombs  (2),  that  a  tenant  in  common  may  maintain 
an  action  of  trespass  for  *mesne  profits  against  his  companion,  it  [  *^^^  ] 
appears  to  us  that  there  is  no  real  foundation  for  the  doubts 
suggested. 

We  are,  therefore,  of  opinion  that  the  direction  of  Maule,  J.,  at 
the  trial,  was  right ;  and  consequently  this  rule  must  be  discharged. 

Rule  discharged  (8). 

(1)  32  B.  R.  379  (8  B.  &  C.  269).  numeroufl    subeequent    writers,    has 

(2)  3  Wilfl.  1J8.  supposed,  implied  in  the  terms  **per 

(3)  In  2  Bl.  Comm.  182,  it  is  my  et  per  tout;'*  the  term  *'my" 
stated  that  **  Joint-tenants  are  said  signifying,  not '*  a  moiety,"  but  '*not 
to  be  seised  per  my  et  per  tout;  by  in  the  least."  See  the  epitaph  on  La 
the  half,  or  moiety,  and  by  all."  Fontaine's  Picard  wolf,  cited  7  Man.  & 
It  is  true,  that,  for  certain  purposes,  O.  172,  «.  And  therefore  Lord  Coke 
joint-tenants  are  potentially  seised  of  gives  the  exact  force  of  the  expression 
aliquot  parts  of  the  land  held  by  them  •*  seised  jter  my  et  per  tout,'*  by  de- 
in  jointure ;  as,  for  the  purpose  scribing  the  party  so  seised  as  one  qni 
of  alienation  in  sevemlty,   either  by  nihil  habet  et  totum  habet. 

grant    (TJtt.    s.  288),    or  by  demise  Littleton  was  rightly  understood  by 

{D<te  d,  Krriugton);f  so,  for  the  pur-  Houard,  who  translates,  or  modernises, 

poses  of  merger  (Preston  on  Merger,  Litt.    s.    288,    thus:   *' On  dit  com- 

447).    And,  where  the  joint-tenancy  muniment  que  chaque  jointenant  n'a 

happens  to  be  between  two  persons  la  propriety  de  rien  et  est  proprietaire 

only,    their    potential    aliquot    parts  de  tout ;  ce  qui  veut  dire  qu*iltiont  tout 

may,  without  impropriety,  be  termed  conjoin tement,    et    ne  tient  rien  en 

moieties.     But  this    is   not,    as    the  particulier.    En  effet,  la  terre,   oon- 

leamed   commentator,     followed    by  siddr^e  en  sa  totality,  ou  dans  chacune 


+  40  K.  R.  415  (3  Nev.  &  M.  647). 
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Feh^O,  ^^  ^  ^  456—514 ;  S.  C.  18  L.  J.  C.  P.  128.) 

L  ^^  J  An  antient  roll,  found  amongst  the  muniments  of  a  manor,  containing 

the  reeve's  account  of  moneys  received  by  him  on  account  of  the  lord, 
followed  by  an  account  of  moneys  expended  by  him  on  accoimt  of  the  lord, 
was  tendered  as  evidence  of  a  fact  noticed  in  one  of  the  items  of  discharge 
for  which  the  reeve  took  credit  in  the  account.  This  entry  was  rejected,  on 
the  ground  that  it  did  not  appear  on  the  face  of  the  account  that  the  reeve 
gave  credit  for  any  sum  applied  to  the  discharge  of  that  particular  item : 
Held  (by  Coltman,  Maule,  Cresswbll,  and  V.  Williams,  JJ.,  abeente, 
ett  ut  videtuTy  diaaoitienUf  WiLDE,  Ch.  J.),  that  the  evidence  was  properly 
rejected. 

Ejectment,  for  lands  in  the  parish  of  Taunton- St.  Mary-Mag- 
dalen, in  the  county  of  Somerset. 

The  case  was  tried  before  Piatt,  B.,  at  the  last  Spring  Assizes 
for  the  county  of  Somerset. 

The  land  sought  to  be  recovered  was  a  district  called  Haidwood, 
which  was  shown  to  be  within  and  parcel  of  the  manor  of  Taunton 
and  Taunton-Deane  (i). 

Before  the  Conquest,  and  down  to  the  passing  of  the  Land-tax 
Bedemption  Act,  this  manor  formed  part  of  the  possessions  of  the 
see  of  Winchester  (2). 

By  indenture  of  bargain  and  sale,  duly  sealed  and  delivered,  and 
intended  to  be  inroUed,  and  bearing  date  the  19th  of  February, 
1822,  between  the  Bishop  of  Winchester,  of  the  first  part ;  Lord 
Glenbervie  and  Lord  Badstock,  two  of  the  Commissioners  appointed 
for  the  purpose  of  regulating,  directing,  approving,  and  confirming 
all  sales  and  contracts  for  sale,  which  should   be  made  by  any 

de  ses  parties,  ne  lui  appartient  que  of  one  acre    and  his  companion    of 

conjointement   avec     son    a880ci6  :  *'  another;  but  each  has  an  undivided 

Ancienues  Loix  des  Fran9ois,  Vol.  I.  moiety  of  the  whole,    and   not    the 

p.  362.  whole  of  an  undivided  moiety :  **  for. 

Though  in  the  books,  it  is  said  of  he  even  cites  the  very  accurate  Ian- 

joint- tenants  only,  that  they  are  seised  guage    of    Bracton,    **  Quilibet  Mum 

per  my  et  per  toutf  the  position  seems  tenet,  et  nihil  tenet ;  scilicet^  totum  in 

to  be  equally  applicable  to  all  tenants  communis  et  nihil  separatim  per  «e." 

who  hold  pro  indivieo,  whether  they  And  see  4  Man.  &  G.  573,  n.  (61  R.  B, 

are  joint- tenants,  parceners,  or  tenants  612,  n.). 

in  common.  (1)  Formerly  called  **  the  manor  of 

It  may  be  thought  somewhat  extra-  Taundene  "  (vide  post,  p.  725),  after- 
ordinary  that  Blackstone  should  not  wards  "  the  manor  of  Taunton  and 
have  suspected  the  true  meaning  of  Tawn  Dene,'*  t.^.  the  manor  of  the 
the  old  French  negative  **my"  as  he  town,  and  of  the  valley,  of  the  river 
goes  on  to  say,  "  They  have  not,  one  Taun  or  Tone. 

of  them,  a  seisin  of  one  half  or  moiety,  (2)  Vide  I  Dugd.  Monast.   Anglic, 

and  the  other  of  the  other  moiety :  ed.  1655,  p.  980. 
neither  can  one  be  exclusively  seised 
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bodies  politic  or  corporate,  or  Companies,  for  the  purpose  of  redeem-       Dob  d. 
ing  any  land-tax  charged  on  all  or  any  of  the  manors,  messuages,  r. 

lands,  tenements,  or  hereditaments  belonging  to  such  bodies  politic,  Bsvisa. 
&c.,  of  the  second  part ;  Thomas  Southwood,  of  the  third  *part ;  [  hst  ] 
and  W.  Kinglake  (the  lessor  of  the  plaintiflt),  of  the  fourth  part ; 
the  Bishop,  in  exercise  of  the  powers  vested  in  him  by  the  Acts 
thereinbefore  referred  to,  some  or  one  of  them,  with  the  consent, 
authority,  and  approbation  of  the  said  Commissioners,  testified, 
&c.,  granted,  bargained,  sold,  and  conveyed  to  Southwood  and  his 
heirs,  All  that  the  manor  or  lordship  of  Taunton  and  Taunton- 
Deane,  in  the  county  of  Somerset,  and  all  and  every  the  messuages, 
barns,  stables,  dove-houses,  yards,  gardens,  orchards,  tofts,  lands, 
tenements,  cottages,  meadows,  pastures,  feedings,  leasows,  woods, 
underwoods,  commons,  common  of  pasture,  and  wastes,  in  the  said 
manor  or  lordship,  and  in  the  tithings,  hundreds,  places,  or 
parishes  of  Holway,  Hull,  Poundsford,  Staplegrove,  Naylesborne, 
Otterford,  and  Rimpton,  or  any  of  them ;  and  also  all  and  every 
the  quit-rents,  rents  of  assise,  rents- seek,  rents  and  services  of  the 
free  and  customary  tenants,  and  all  fee-farms,  annuities,  escheats, 
reliefs,  aids,  heriots,  fines,  amerciaments,  customs,  rents,  common 
fines,  courts-leet,  and  courts  baron,  view  of  frankpledge,  and  all 
that  to  court-leet  and  to  court-baron  or  view  of  frankpledge  did 
appertain,  goods  and  chattels  waived,  estrays,  day-works  of  tenants, 
chatties  of  felons  (felons  of  themselves  and  others),  fugitives,  out- 
laws, persons  attainted  or  put  in  exigent,  escheats,  deodands, 
estovers  and  common  of  estovers,  fairs,  market  tolls,  customs,  and 
all  other  royalties,  jurisdictions,  franchises,  liberties,  privileges, 
rights,  easements,  profits,  commodities,  advantages,  emoluments, 
and  heriots  whatsoever  to  the  said  manor  or  lordship  belonging  or 
anywise  appertaining,  in  as  full  and  ample  a  manner  as  they  then 
were,  or  at  any  time  theretofore  had  been,  held,  used,  occupied,  or 
enjoyed  by  the  said  Bishop  or  any  of  his  predecessors, — saving  and 
excepting  certain  lands,  &c.,  which  were  under  lease  for  lives,  and 
mines  and  minerals,  &c.,  and  advowsons;  Jutbendum,  to  South- 
wood  and  his  heirs,  to  such  uses  as  '''Southwood  should,  by  [  *458  ] 
any  deed,  &c.,  appoint ;  and,  in  default  of  appointment,  to  the  use 
of  Einglake,  his  heurs  and  assigns,  in  trust,  for  Southwood,  his 
heirs  and  assigns. 

By  agreement  of  21st  August,  1822,  between  Southwood  and 
Einglake,  Southwood  agreed  to  sell,  and  Kinglake  agreed  to  pur- 
chase, for  11,206Z.,  the  hundred  of  Holway  (except  the  lands  in 
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Dob  d.  the  said  hundred,  in  which  Southwood  had  copyhold  interest,  or 
«.  freehold  in  the  parish  of  Angersleigh),  the  tithing  or  parish  of 

Bbviss.  Otterford,  the  tithing  or  district  of  Taunton  castle  and  Taunton 
borough,  being  parts  and  parcels  of  the  manor  of  Taunton  and 
Taunton  Dean,  together  with  the  rents,  fines,  heriots,  and 
services  payable  thereout  to  Southwood,  as  lord  of  the  said 
manor,  except  as  before  excepted;  reserving  to  Southwood,  his 
heirs  and  assigns,  as  lord  of  the  said  manor,  all  patent  offices 
belonging  to  the  said  manor,  all  common  or  right  of  soil  as  lord 
of  the  said  manor,  and  the  royalty  of  hunting,  &c.,  and  all 
casual  and  other  profits  of  all  other  parts  and  portions  of  the 
said  manor,  and  the  inheritance  thereof,  in  fee  simple,  free  from 
incumbrances. 

Southwood,  by  his  will,  bearing  date  18th  May,  1829,  after 
several  devises  and  bequests  not  affecting  the  property  in  question, 
proceeded  as  follows :  '^  And  all  the  rest  of  my  manors,  houses,  and 
buildings,  advowsons,  and  all  my  chattels  not  before  disposed  of, 
I  give  to  my  faithful  servant  Bobert  Mattock  (i) ;  and  I  do  hereby 
nominate  him  my  sole  executor  and  residuary  legatee." 

By  indenture  of  16th  November,  1842,  between  Mattock  and 
[  ^459  ]  Einglake,  Mattock  released  to  Kinglake  all  *that  the  said  hundred 
of  Holway,  &c.  {ut  supi-a)  habendum  to  Kinglake,  his  heirs  and 
assigns  (2). 

The  defendant  claimed,  as  customary  tenant,  to  be  entitled  to 
hold  the  property  as  part  of  the  premises  included  in  the  following 
surrender : 

"  Monday,  9th  December,  1800.— Abraham  Bond,  late  of  Thurl- 
beer,  but  now  of  Orchard-Portman,  gentleman,  doth  surrender  into 
the  hands  of  the  lord  the  pasture  wood  and  underwood  of  Hayd- 
wood,  containing,  by  estimation,  sixty  acres,  with  the  appur- 
tenances, in  the  tithing  of  Holway,  -heretofore  of  Sir  Thomas 
Ackland,  Baronet,  afterwards  of  Peregrine  Palmer,  Francis  Newman, 
and  Henry  Fownes  Luttrell,  Esquires,  and  late  of  Abraham  Bond, 

(1)  This  devise  containing  no  words  which  the  arrangement  was  effected 

of  inheritance,  an  arrangement  was,  was  not  produced, 

in  1831,  entered  into  between  Mattock  (2)  This  instrument  did  not  operate 

and  the  heir  of  Southwood  the  testator,  upon    the    legal    estate,    which    was 

by  which,  in  consideration  of  1,500/.,  already  in  the  rolessee ;  and  even  the 

the  heir  released  all  his  right  to  Mat-  equitable  interest,  supposing  the  equit> 

tock ;  but,  as  this  did  not  affect  the  ahle  title  to  be  material,  had  been 

legal  estate  in  the  hundred  of  Holway,  transferred  by  the  agreement  of  21st 

which  remained  throughout   in    the  August,  1832. 
lessor  of  the  plaintiff,  the  deed  by 
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deceased,  To  the  use  and  behoof  of  John  Wlieadon  of  Chard,  in       DoBd. 

KiNOLAXB 

the  county  of  Somerset,  gentleman,  and  John  Beviss  the  younger,  «. 

of  Wambrook,  in  the  county  of  Dorset,  gentleman,  their  heirs  and         kvisb. 
assigns  for  ever,  according  to  the  custom  of  the  manor  of  Taunton- 
Deane  ;   To  be  holden  upon   the  conditions  declared   in  certain 
articles  of  agreement  therein  mentioned.     Taken  the  9th  day  of 
December,  1800." 

and  in  the  following  fine-paper, 

"  8rd  May,  1840. — Dinah  Beviss,  of  Wambrook,  in  the  county  of 
Dorset,  widow,  relict,  and  heir  (i)  according  to  the  custom  of  the 
manor  of  Taunton-Deane  of  John  Beviss,  *the  younger,  lately  of  [  ^460  ] 
Wambrook  aforesaid,  gentleman,  deceased,  who  was  the  surviving 
surrenderee  named  in  four  certain  surrenders,  bearing  date  the 
9th  day  of  December,  1800,  and  made  by  Abraham  Bond,  then  of 
Orchard-Portman,  gentleman,  of  the  lands  hereinafter  described, 
for  (2)  the  pasture,  wood,  and  underwood  of  Haydwood,  containing 
by  estimation  sixty  acres,  with  the  appurtenances,  in  the  tithing  of 
Holway,  heretofore  of  Abraham  Bond,  deceased,  afterwards  of  the 
first-named  Abraham  Bond,  and  late  of  John  Wheadon,  deceased, 
and  the  said  John  Beviss,  deceased;  and  which  premises  came 
into  the  hands  of  the  lord  upon  the  death  of  the  said  John  Beviss, 
To  be  holden  upon  the  conditions  contained  in  the  surrenders 
hereinbefore  referred  to.  And  this  entry  was  made  the  SOth  day 
of  May,  A.D.  1840,  in  the  presence  of  Edwards  Beadon  and  William 
Upham,  tenants  of  the  lord  "  (a). 

The  land  sought  to  be  recovered  had,  as  far  back  as  living       [  *6^  3 

(1)  In  this  manor  the  wife  is  the  riage,  entxy,  and  pledges,  the  husband 

customary  heir  of  her  husband,  to  the  becomes  owner  of  the  same  land,  and 

exclusion  of  his  children,  and  if  she  is  to  be  admitted  tenant  thereunto,  to 

marry  again,  the  second  husband  may  hold  the  same  to  him  and  his  heirs  for 

acquire,    in    fee-simple,     the    entire  ever,  according,  &c."     Vide  '*  Ancient 

customary  estate,  by    the    following  Customs  of  the  Manor  of  Taunton- 

process :  Deane  "  (Tiverton,  1821),  No.  20. 

**In  case  a  woman  seised  of  any  (2)  Le,  made  fine  for. 

customary  lands  of  inheritance,  parcel  (3)  In  this  manor,  no  formal  admit- 

of  the  said  manor,  marry  an  husband,  tance  takes  place,  either  of  the  sur- 

the  same  husband  ought,  and  by  the  rendereo,  upon  a  surrender,  or  of  the 

custom  of  &c.,  hath  used  to  fine  with  heir,  upon  a  descent.      There  being 

the  lord  of  the  said  manor,  for  her  and  thus    no    recorded    act    of    the    lord 

her  land,  at  the  old  precedent  fine  of  accepting  the  surrenderee  or  the  heir 

the  same  land,  and  thereof  to  make  an  as  a  tenant,  his  tenancy  is  not  per 

entry  with  the  clerk  of  the  castle  itTore-  ropiain  rotnh',    Tho'igh  a  customary 

said,  and  to  put  in  pledges  at  or  before  tenant  of  base  tenure,  he  is  not,  there- 

the  first  law-day-court  after  the  said  fore,  strictly  speaking,  a  copy  holder, 

marriage.    By  virtue  of  which  mar-  His  interest,  notwithstanding  that  it 
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memory  went,  one  of  the  witnesses  speaking  to  a  period  of  sixtj 
years,  consisted  of  arable  and  pasture  land  forming  part  of  a  farm 
occupied  by  the  tenants  of  the  defendant  and  her  predecessors, 
who  took  the  timber  growing  upon  the  land  (i),  exercising  the  rights 
of  customary  tenant  of  the  soil,  as  well  as  of  the  surface.  For 
the  lessor  of  the  plainti£f,  it  was,  however,  contended,  that  this 
was  a  usurpation  upon  the  rights  of  the  lord.  It  was  shown,  that, 
from  the  fifteenth  century,  the  earliest  period  to  which  the  entries 
of  surrenders  and  fines  were  in  existence,  until  1745,  the  parties 
to  alienations  of  this  property,  uniformly  surrendered  **  pasturam 
bosci  et  8vhbo8ci  de  Haydwood,"  and  the  new  tenants  fined  **pro 
pastura  bosci  et  subbosci  de  Haydwood."  The  last  entry  in  this 
form  was  of  the  2nd  of  November,  1722,  when  Mary  Dyke,  of 
Tetton,  in  the  parish  of  Kingston,  widow,  relict  and  next  heir  of 
Thomas  Dyke,  late  of  the  same  place,  Esquire,  her  husband, 
deceased,  fined,  "pro  pastura  bosci  et  subbosci  de  Haydwood,  con- 
tinent. *per  estimationem,  60  acras  cum  pertinenciis  in  decenna 
de  Holway,  quondam  Thome  Dyke,  nuper  de  Kingston,  generosi, 
defuncti,  et  nuper  Thome  Dyke,  de  Dulverton,  generosi,  defuncti, 


is  complete  and  permanent  by  the 
custom  of  the  manor,  is,  in  point  of 
form,  merely  an  incipient,  incomplete, 
— an  undeveloped  copyhold.  As  this 
peculiar  and  anomalous  species  of 
base  tenure  has  acquired  no  distinctive 
appellation,  it  is  known  only  under 
the  general  term  of  '*  customary 
estate." 

Another  observation  arises  upon  the 
form  of  transfer  of  customary  lands  in 
this  manor.  In  this,  as  in  other 
manors,  when  the  customary  tenant 
makes  a  surrender,  he  employs  terms 
sufficient  to  define  the  extent  of  the 
interest  which  he  means  to  pass  from 
himself  to  the  surrenderee;  but  it  is 
no  affair  of  his,  nor  is  it  required  from 
him  by  the  surrenderee,  that  any 
trammels  by  which  the  estate  may  be 
boimd,  or  any  infirmity,  real  or 
nominal,  by  which  it  may  be  affected, 
should  be  expressed  in  the  surrender. 
When,  however,  the  lord  comes  to 
regrant;  in  pursuance  of  the  suirender, 
the  steward  takes  care  that  the  origi- 
nally precarious  nature  of  the  tenure 
shall  distinctly  appear  upon  the  face 
of  the  recorded  grant,— a  precaution 


formerly  of  great  importanoe;  inas- 
much as,  if  the  surrenderee  were  a 
villein  (of  which  the  very  acceptance 
of  a  tenure  in  villenage  would  afford 
no  small  presumption),  a  copyhold 
grant,  omitting  the  words  "  at  the  will 
of  the  lord,"  would  enure  as  an 
enfranchisement.  The  omission,  there- 
fore, of  the  words  **  at  the  will  of  the 
lord  "  in  the  lord*s  grant,  would  he 
strong  evidence  that  the  grant,  though 
entered  on  the  rolls  of  the  manor, 
passed  a  freehold  interest, — that  it 
created  that  which  is  properly  desig- 
nated a  customary  freehold,  and  not  a 
customary  estate  of  base  tenure.  The 
evidence  would  appear,  indeed,  to  be 
conclusive,  unless  holding  at  the  will 
of  the  lord,  can  be  considered  as 
involved  in  the  holding  according  to 
the  custom  of  the  manor.  But  the 
omission,  or,  rather,  the  non-appear- 
ance, of  such  words  in  a  surrender,  a 
transaction  to  which  the  lord  is  neither 
party  nor  privy,  leads  to  no  such 
infefence.  And  see  3  Man.  &  By. 
335  (o);  Brown  v.  OiU,  69  B.  B. 
629  (2  0.  B.  861). 
(1)  Vidtfpost,  in. 
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et  que  premissa  in  manus  domini  devenerunt  post  mortem  pref  ati       i)ob  d. 

ICTTf  U  T.  A  K  H! 

Thome  Dyke,  nuper  viri  sai,  defuncti,  Habendum,  &c.    Et  hec  v. 

intratio  facta  est  secundo  die  Novembris,  a.d.  1724,  in  presencia       S"vib8. 
lobannis  Ball,  gen.,  et  Thome  Wills,  tenenciam  domini." 

The  next  entry  was  an  entry  made  after  the  passing  of  4  Geo.  II. 
c.  26,  whereby,  inter  alia,  "  all  proceedings  in  courts-baron,  courts- 
leet,  and  customary  courts,  and  all  copies  thereof,"  were  directed 
to  be  *'  in  the  English  language  only."  (i).  This  entry  (of  6th  April, 
1745)  runs  thus :  "  Dame  Elizabeth,  now  the  wife  of  Sir  Thomas 
Acland,  of  Petherton  Parke,  in  the  county  of  Somerset,  Bart., 
lately  called  Elizabeth  Dyke,  only  daughter  and  next  heir  of  Mary 
Dyke,  widow,  deceased,  who  was  the  relict  and  next  heir  of  Thomas 
Dyke,  late  of  Tetton,  Esquire,  deceased,  with  her  lands,  to  wit,  for 
the  pasture  wood  and  underwood  of  Haydwood,  containing  by 
estimation  sixty  acres,  with  the  appurtenances,  in  the  tything  of 
HoUway,  heretofore  of  Thomas  Dyke,  of  Tetton,  Esquire,  deceased, 
and  late  of  Mary  Dyke,  widow,  deceased  (late  father  and  mother 
of  the  said  Dame  Elizabeth),  to  be  had,  &c.  And  this  entry  was 
made  the  6th  day  of  April,  1746  "  (2). 

The  subsequent  remainders  and  fine-papers  were  in  the  same       [  ^^^  3 
form  as  that  of  5th  April,  1746. 

In  this  manor,  the  timber  belongs  to  the  customary  tenants  of 
the  soil  on  which  it  grows ;  and,  in  order  to  show  that  the  antient 
tenants  of  the  ** pcuturd  bosci  et  subbosci  de  Haydwood"  had  not 
the  soil  itself,  but  had  merely  the  herbage  of  the  wood,  the  pipe- 
rolls  of  the  manor  were  produced  from  the  Bishop's  Exchequer  of 
the  manor  kept  in  the  castle  of  Taunton,  in  the  custody  of  the 
clerk  of  the  castle  of  Taunton,  a  patent  officer  appointed  for  life  by 
the  lord  of  the  manor.  These  pipe  rolls  (8)  contained  the  annual 
accounts  of  the  reeves  of  six  of  the  seven  hundreds  into  which  the 

(1)  By   the    2nd   section   of    that  recoil,  or  otherwise." 

statute,  it  is  enacted,  **  that  mistrans-  (2)  On  the  following  day,  6th  April, 

lation,  variation  in  form  by  reason  of  1745,  there  is  a  similar  entry  by  Sir 

translation,  mis-spelling,  or  mistake  Thomas  Acland,  for  Dame  Elizabeth, 

in  clerkship,  in  pleadings  or  proceed-  his  wife. 

ings  begun  or  to  be  begun  before  the  (3)  The  pipe-rolls  of  the  Episcopal 
said  twenty-fifth  day  of  March,  1733,  Exchequer  of  Taunton  were  probably 
being  part  in  Jjatin  and  part  in  Eng-  so  called  from  a  similarity  of  character 
lish,  shall  be  no  error,  nor  make  void  to  the  pipe-rolls  of  the  Royal  Exchequer, 
any  proceedings  by  reason  thereof;  It  did  not  appear  that  the  Taunton 
but  that  all  manner  of  mistranslation,  pipe-rolls  had  been,  at  any  time,  con- 
errors  in  form,  mis-spellings,  mistakes  veyed  to  their  repository,  as  at  West- 
in  clerkship,  may  at  any  time  be  minster,  through  a  pipe  :  3  Man.  & 
amended,    whether   on    paper  or  on  By.  348  (a). 
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DoB<L       manor  is  divided,  the  account  of  each  reeve  being  entered  upon  a 

iNOLAKE    g^pj^j^j^^  j.qJ1  (1)^    jjj  gome  of  these  accounts,  the  reeves  debited 

Bbviss.       themselves  with  the  amount  of  moneys  received  by  them  upon  sale 

of  the  timber  brought  from  the  lord's  woods,  and,  amongst  others, 

for  moneys  received  from  the  sale  of  timber  and  underwood  from 

Haydwood. 

The  plaintiff  also  proposed  to  read  entries  from  these  rolls,  of 
sums  for  which  the  reeve  of  the  hundred  of  HoUway  took  credit, 
as  paid  to  the  woodwards  of  the  lord's  woods,  for  which  service 
each  of  the  four  woodwards,  of  whom  the  woodward  of  Haydwood 
was  one,  received  an  annual  salary  of  Is.  Id.  This  was  objected 
to,  on  the  ground  that  it  did  not  appear,  upon  the  face  of  the  par- 
ticular entries,  or  on  any  other  part  of  the  account,  that  the  reeve 
I  *464  ]  acknowledged  the  receipt  of  *the  specific  sum  for  which,  by  the 
entry,  he  claimed  a  credit.  To  this  it  was  answered,  that,  as  the 
debits  and  credits  formed  but  one  account,  every  amount  for  which 
the  reeve  gave  credit,  went  in  extinction  of  the  items  contained  on 
tbe  credit  side,  and  that  it  was  immaterial  whether  an  accountant 
acknowledged  that  his  claim  had  been  satisfied  by  payment  or  by  a 
set-off.    The  evidence  was  rejected. 

The  following  extract  was  produced  by  the  plaintiff,  and  read  in 
evidence,  from  *^  A  survey  of  the  Castle  of  Taunton,  and  the  manor 
or  lordship  of  Taunton  and  Taunton-Deane,  with  the  borough  of 
Taunton  there,  examined  before  Hugh  Paulett,  Ent.,  and  others, 
18  September,  14  Eliz.,  by  virtue  of  a  commission  to  them  directed, 
and  upon  the  oaths  of  several  juries  for  the  several  hundreds  and 
districts.     a.d.  1672. 

''  Custom  (arii)  (2)  tenentes.    Hundred  de  Hoi  way, 
''Idem  Bobertus  Hill  tenet  medi(etat)em  pasture  de  Haidwood, 

h(ab)endum    sibi    et  heredibus  suis,  [secundum  consuet(udinem) 

maner(ii)  p(re)d(icti),  redd(endo)  inde  per  annum,  ad  ter(m)i  (nos) 

supradictos,  quinq(ue)  solid(os). 
*'  Idem  Bobertus  Hill  tenet  al(iam)  medi(etat)em  pasture  bosci  et 

subbosci  de  Haidwood,  nuper_Joh(ann)is  Soper,  h(ab)endum  sibi  et 

(1)  The  accounts  for  the* district  of  (2)  The.  letters  within  the  paren- 

Taunton  Castle  were  rendered,  not  by  theses  are  inserted  from  conjecture,  to 

a  reeve,  but  by  a  receiver,  to  whom  complete  the  words.    These,  and  the 

the  reeves  of  the  hundred  accounted,  punctuation,  are  supplied  by  (one  of) 

The    accounts  of   Taunton    Borough  the  editors.     The  blanks  left  are  so  in 

were  rendered  by  two  reeves  jointly,  the  original.    Words  illegible,  or  not 

Those     of     Taunton    Liberty    were  decyphered,  are  supplied  by  asterisks, 
rendered  by  a  bailiff. 
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heredibus  Buis,  secundum   conBuet(udinem)  maner(ii)  p(re)d(icti),       Doad. 

redd(endo)  inde  per  annum,  ad  ter(minoB)  supra (dictos),  quinq(ue) 
BoUd(os)  •'  (1). 


r. 
Bbviss. 


One  of  the  pipe-rolls  rejected  contained  the  account  of  the  reeve       [  466  ] 
of  the  hundred  of  Holway,  for  the  year  1620 — 1621,  and  was  as 
follows : 

**  Holewey.]  Comp(ut)us  Eob(er)ti  Webbe,  p(re)p(ositi),  ib(ide)m,  a 
festo  S(an)c(t)i  Mich(ael)is  Arch(angel)i,  anno  r(egni)  r(egi8)  H(enrici) 
\1!II.  xii%  usque  idem  festum  S(an)c(t)i  Mich(ael)is  Arch(angel)i,  ex 
tunc  sequente,  anno  r(egni)  r(egiB)  s(u)p(ra)d(icti),  xiii",  et  anno 
tr(an8lation(i)s  d(omi)ni  Ric(ard)i  Foxe,  Winton.  epi(Bcopi),  xx." 

After  this  heading  come  the  several  heads  of  charge,  Le.  the  debit 
side  of  the  reeve's  account  with  the  lord. 

*  *  A  rr{eragia) .     Nulla. 

**  Redd{it)u8  (U8{ise).']  Set  r(eflpondet)  de  xxx"  xvi*  v*  ob(olo) 
q(uadrante)  et  iiii^  p(ar)te  q(uadrantis)  de  toto  redd(it)u  ass(i8e)  ad 
term(inum)  Nat(al)is  D(omi)ni :  Et  de  xxx"  xvi  v^  ob(ole)  quad- 
(rante)  et  iiii^  p(ar)te  q(uadrantis)  de  toto  redd(it)u  asB(iBe)  ad 
term(inum)  Pasch(e) :  Et  de  xxx"  xvi*  V*  ob(olo)  q(uadrante)  et  iiii** 
p(ar)te  q(uadrantis)  de  toto  redd(it)u  ass(i8e)  ad  term(inum)  Nat(ali)B 
S(an)c(t)i  Joh(ann)is  Bapt(ist)e:  Et  de  xxx"  xvi*  v^  ob(olo)  q(uad- 
rante)  et  iiii^  p(ar)te  q(uadrantis)  de  toto  redd(it)u  aB8(ise)  ad 
term(inum)  S(anc)ti  Mich(ael)is  Arch  (angel)  i :  Et  de  ii'  iv^  de  incr(e- 
mento)  redd(it)u8,  pro  quadam  p(ar)cella  terre  de  vasto  solo  d(omi)ni 
t(ra)dit(a)  div(er)si8  tenentibus  d(omi)ni;  ut  patet  in  libris 
p(re)cedentibu8. 

"  Summa,  cxxiii"  viii*  iii*  q(uadranB)  "  (2). 

"  Consti€tud{ine8).]  Et  de  xix"**  ix"*  ob(olo)  de  pannagio  porcorum, 
hoggett(orum),  et  porcellorum,  ad  festum  S(anc)ti  Martini  hoc  anno : 
Et  de  xxiii"^  ix'^  de  c(er)ta  consuet(udine)  de  hundredpeny,  ad  festum 
Nat(ali)s  *D(omi)ni :  Et  de  xvii****  vi*  de  c(er)ta  consuet(udine)  de      [  •*««  ] 

(1)  It  appears  from  this  document  The  surrender  may  have  been  really 

that  the  tenement  was  then  held  in  more  full  in  the  one  case  than  in  the 

distinct  moietiep,  though  both  moieties  other,  or  the  transcriber  may  have 

were  vested  in  the  same  person.    It  is  abbreviated  in  one  case  and  not  in  the 

also  observable  that  the  description  is  other, 

less  full  in  the  statement  of  the  first  (2)  123/.  8«.  B^d. 
moiety  than  in  that  of  the  second. 
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DoBd.       Hockdey(i)  ad  idem  festum :   Et  de  xl  8oI(idis)  de  c(er)ta  eon- 

^.  8uet(udine)  de  Hokedayswyte. 

^■^'«»-  "  Summa,  ci"^  ob(olu8)  "  (2). 

**  Annual{e8)  recogniitiones)  (8).]     Nulla 

"  Vendicio  h{er)iett{m^m).]  Set  r(e8pondet)  de  vi*  viii^  rec(eptis) 
de  p(re)cio  unius  equi  p(ro)venien(ti8)  de  b(er)ietto  (4)  Joh(aim)is 
Bobins,  jun.,  hoc  anno :  Et  de  xx'  receptis  de  p(re)cio  onius  equi 
p(ro)venien(ti8)  de  h(er)ietto (4)  Joh(ann)i8  Pope,  hoc  anno:  Et  de 
X8.  rec(epti8)  de  p(re)cio  unius  equi  p(ro)venien(ti8)  de  h(er)ietto 
Johanne  Coke,  hoc  anno :  Et  de  xx'  rec(eptis)  de  p(re)cio  unius  bovis 
p(ro)venien(ti8)  de  h(er)ietto  Will(ielm)i  Whithome,  hoc  anno:  Et 
de  viii*  rec(epti8)  de  p(re)cio  i  equi  p(ro)venien(ti8)  de  h(er)ietto 
Rog(er)i  Ede,  hoc  a(nn)o :  Et  de  xx*  rec(epti8)  de  p(re)cio  unius 
bovi8  p(ro)venien(ti8)  de  h(er)ietto  Joh(ann)is  Bouse  well,  hoc  anno : 
Et  de  xvi*  viii'*  rec(eptis)  de  p(re)cio  unius  vacce  p(ro)venien(ti8)  de 
h(er)ietto  Joh(ann)is  Pilswell,  hoc  anno:  Et  de  xi  recCeptis)  de 
[♦467]  *h(er)ietto  Joh(ann)i8  Palmer,  pro  ii  cot(agii8),  hoc  anno:  Et  de 
xii*^  rec(eptis)  de  h(er)ietto  Nich(ola)i  Gretanner,  pro  duobus  cot(agiis), 
hoc  anno :  Et  de  vi**  rec(epti8)  de  h(er)ietto  Joh(ann)i8  Fisher,  pro 
i  cot(agio),  hoc  a(nn)o :  Et  de  iiii*  vi**  rec(eptis)  de  h(er)ietto  Johanne 
Grynfelde,  pro  ix  cot(agii8),  hoc  anno. 

"  Summa,  cviii*  iiii'* "  (5). 

"  Vendicio  bosd.]    Et  de  xvi' viii"*  rec(epti8)  de  Nich(ola)o  Lacy, 

pro  quinquaginta  plau8trat{i8)  subbosci  sibi  i'endit{is)  in  Haidwode, 

p(re)c(io)  plausirat(e)  iiii"^,  hoc  anno. 

"  Summa,  xvi*  viii^"  (6). 

(1)  Madox  Eormul.  Anglic,  p.  225.  nat(iyiiin)    d(omi)ni  ut  prius,  ppLm. 

(2)  51,  U.  Oj^.  Thoine  Blancheflore:' 

(3)  Under  the  head  of  Annual  (4)  The  heriot  due  from  the  cos- 
BecognitioDB,  the  reeve  of  Poundes-  tomary  tenants  of  bondlands  in  this 
forde  charges  himself:  *'Et  de  yiii^  manor,  is,  a  heriot-custom, — a  heriot 
rec(epti8)  de  annuali  reoogn(itione]  due  in  respect  of  tenure,  t.e.  in  respect 
Joh{ann)ia  Sevenoke,  ut  possit  t(ra)here  of  the  relation  of  tenant,  and  not  a 
moram  extra  dominium  d(omi}ni  heriot-service,  or  heriot  due  in  respect 
quamdiu  d(omi)no  placuerit,  et  venerit  of  the  tenement.  Vide  Manning's 
ad  duos  tumos."  Exch.    Pract.    2nd    ed.    p.    341 ;     5 

Under  this  head  (Annual  Becogn.)  Man.   &  By.  417 ;    34    K.    B.    607. 

the  reeve  of  Nailesbome  charges  him-  Heriot-service,    tj^erefore,    is   extin- 

self :  '*  Et  de  vi*  viii^  de  WiU(telm)o  guished  by  unity  of  possession ;  $ecu$. 

More,  nat(ivo}  d(omi)ni,  de  annual(i)  of  heriot-custom.  Vide  M.  14  Hen.  lY. 

recogn(icione)  sua,  ut  possit  manere  fo.  5. 

apud     EnmeTt     et     ad     faciend(um)  (5)  ol.  8«.  4d, 

sect  (am)    ad  ii  tum(o8),    et   manere  (6)  IGs,  Sd, 
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"  Vendicio  jww<«r(e).]    Et  de  vi*"  rec(epti8)  de  pastura  itineris       UoKd. 

quod  ducit  a  Taunton  usque  Shordyche.  r, 

"  Summa,  vi**  (i).  Bbviss. 

*'Finne.]    Et  de  vi"    de  firma   pasture  de    Taping wer  (2),    ad 

quatuor  anni  term(in)os:  Et  de  viii'*,  de  uno  cot(agio)  p(er)tinente 

ad  dictam  wer.  in  longo :  Et  de  viii'  de  firma  unius  acre  terre 

undique  inclus(e)  juxta  Redemore,  et  dimi88(e)  Job(ann)i  Lobb(e) 

ad  term(inum)  vite  sue :  Et  de  xvi'  viii**  de  firma  pasture  et  subbosci 

novi  p(ra)ti  de  Corffe,  ex  dimiss.    Walt(er)o  Eshe  et  Thome  Sachell ; 

tamen  reddere  solebat  per  annum  xxiii'  iiii*^  de  firma 

pasture  et  pessone  in  Hintewood  et  Hintemede  modo  qu.  pro 

salvacione  de  la  apryng  ib(ide)m.     Set  r(espondet)  de  aliquibus 

denar(ii8)   percept(i8)  de  agistamento  averi(orum),  hoc  anno  pro 

copitis  ib(ide)m  salvand(is). 

"  Summa,  xxiv"*'  (3). 

*'  Vendicio  op{er)nm.]    Et  de  xxxiv"^  xiv*  xi'*  obolo  *di(midio,qu(ad-       [  *^68  ] 
rantis)  de  op(er)ibus  vendit(is) ;  ut  patet  in  anno  xx"*  H(enrici)  YI. 

"  Summa,  xxxiv'  xiv**  xi  ob(olu8), 
dimidium  qu(adrantis) "  (4). 

"  Fines  et  maritag{ia)  (6).]  Et  de  xiii*  iiii^  de  Agnet(e)  nuper 
ux(ore)  Henr(ici)  Weyland,  pro  viii  acr(is)  terre  de  ov(er)land 
vocat(iB)  Feltham,  ii  acr(i8)  terre  de  ov(er)land  apud  Well,  in 
dec(6nna)  de  Holewey,  que  nuper  fuerunt  p(re)dicti  Henr(ici)  nuper 
viri  Bui,  retinend(iB) :  Et  de  iii"  de  eadem  Agnet(e),  pro  ip(ar)cella 
terre  nuper  Henr(ici)  Weyland,  vocat(a)  William's  Mede,  in  dec(enna) 
de  Holewey,  et  qu(am)  p(re)dictus  Henri(cus)  d(omi)ni(6)  tenuit  in 
Bocag(io),  h(ab)end(a) :  Et  de  viii*  vi**  de  Will(ielm)o  More,  capell(ano), 
pro  iiii"*  acris  terre  de  ov(er)lond  voc(ate)  Pirlond,  in  dec(enna)  de 
Holewey,  nup(er)  Walt(eri)  Stele,  capell(ani),  et  postea  Joh(ann)is 
North,  capell(ani),  et  quod  remanet  in  manus  (7)  d(omi)ni  p(ro) 
def (ectu)^nten^(i«)  (s),  h(ab)end(is) :  Et  liv*  vi**  de  Henr(ico)  Skynner, 

(1;  6(7.  ag(io)    ct    di(midio)     virg(atc)     ten^e 

(2)  Cal.  Eot.  Pari.  212  a.  nat(ive)    in     dec(euna)     de    Pirlond, 

(3)  1/.  4tf.  videl(ice)t,  aisiamentum  infra  aulum, 

(4)  1/.  ]4tf.  Whd,  |.  et  liber (um)  introitum  et  exitum  ad 
(0)  Under  the  head  of  Fines  and  ignem  et  aquam,  et  i  cam(er)am  in 

Marriages,  the  reeve  of  the  hundred  occident(ali)  p(ar)te  aule  ett(erci)am 

of  Stapulgrove  charges  himself:  '^Et  garb(am)  cujii8l(ibe)t  gen(er)is  g(ra)- 

de  xx^  de  Joh(ann)e    Corner,  pro  eo  nor(um) :   etiam  p(ar)tem  pom(orum) 

quod  Joh{ann)tB  Hindbury    concessit  super  p(re)mi8s(i8)  cre8cen(tium)." 

J /icie  ux(ori)  Joh{ann)i's  Corner,  post  (6)  Sic, 

moi'tem  dicti  Joh{ann)i8  Comer  quod-  (7)  Sic. 

d(a)m  oorrod(iu)m  exiens  de  i  mesu-  (8)  Vide$upra,  715,  n.  (1). 
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pro  i  ines(uagio)  et  i  ferlingo  terre  nat(ive)  (i)  i  acr(a)  p(ra)ti  de 
ov(er)lond  *in  Haydemede,  et  i  acr(a)  terre  de  ov(er)lond  in  Blake- 
don,  in  dec(enna)  de  Russheton,  ex  r(eddicione)  Joh(ann)i8  Cobbe, 
h(ab)end(is)  :  Et  de  xiii^  de  Ric(ard)o  Tedbury,  pro  di(midio)  acr(e) 
p(ra)ti  de  ov(er)lond  juxta  Wydemedebrigge,  in  dec(enna)  de  Holewey, 
ex  r(edditione)  Will(ielin)i  Wey,  generosi :  Et  de  xii*  iiii*  Thoma  Hill, 
pro  i  cot(agio)  cum  curt(ilagio)  et  suis  p(er)tin(entibu8),  contin(entt) 
vi  dayn  (2)  terre  de  ov(er)lond  juxta  Bedhill,  in  deG(enna)  deEx(tra)- 
port(am),  nup(er)  Joh(ann)i8  Ad(a)ms,  de  Estyate,  ex  r(eddiciono) 
Henr(ici)  Wilson,  de  Appulby,  h(ab)end(is) :  Et  de  xx**  de  Alex(andr)o 
Togswill,  pro  i  dayn  (2)  terre  de  ov(er)lond  in  boreali  p(ar)te  i 
cl(au8)i,  voc(ati)  Tauntfeld,  in  dec(enna)  de  Holewey,  ex  r(eddicione) 
Thome  Togswill,  attrahend(o)  sibi  residuum  terre  Isabelle  Milbone, 
videl(ice)t,  i  (h)orreum  et  iiii'*'  acr(a8)  terre  de  ov(er)lond  in 
Tauntfeld,  et  vi  acr(a8)  p(ra)ti  de  ov(er)lond,  voc(ata8)  Medelond,  in 
dec(enna)  p(re)dict(a),  *cum  acciderit,  h(ab)end(o) :  Et  de  x'  ii"*  de 
Will(ielm)o  Skoryer,  jun.,  pro  i  cot(agi)o  cum  curt(ilagio),  cont(i)- 
nent{e)  ii  dayn  (2)  terre,  in  dec(enna)  de  Ex(tra)port(am),  nup(er) 
Joh(ann)i8  Haukins,  et  i  cot(agi)o  cum  cur(tilagio),  in  dec(enna)  de 
Ex(tra)port(am),  nup(er)  Rob(er)ti  et  Anne  Weston,  ex  r(eddicione^ 


(1)  Terra  nativa  (bond-land)  con- 
sists of  customary  tenements  upon 
which  there  are  or  have  been  ancient 
dwellings.  This  description  of  tene- 
ment (as  the  name  imports)  is  held  in 
yillenage.  This  character  of  villeuage, 
however,  appears  to  apply  to  the  other 
class  of  customary  tenements  denomi- 
nated overlond  (overland),  which  con- 
sists of  customary  tenements  whereon 
there  was  anciently  no  dwelling. 
(Customs,  No.  1.)  The  present  differ- 
ence between  the  two  classes  of 
tenements,  is,  that  the  tenants  of 
bond-lands  are  liable  to  heiiots,  and 
are  bound  to  do  suit  at  the  lord's 
courts,  from  both  of  which  the  tenants 
of  overland  are  exempt  (Customs, 
No.  1,  8,  27) ;  and  that  the  customary 
tenants  of  lands  of  overland  have 
power  to  divide  and  parcel  out  their 
tenements  at  their  pleasure,  subject  to 
au  equal  apportionment  of  fines  and 
rents,  (Customs,  No.  6.)  These  dis- 
tinctions appear  to  be  explained  by 
the  ancient  state  of  the  two  classes  of 
customary  tenements. 


(2)  A  duyne  appears  to  be  a  distinct 
portion  of  a  tenement  Thus,  in 
Customs,  No.  8,  we  find:  "The  sur- 
render of  the  said  customary  lands,  by 
the  custom  of  the  said  manor,  are  and 
have  been  called  by  divers  denomi- 
nations, viz.  some  absolute  surrenders, 
some  conditional  or  mortgage  sur- 
renders, and  some  dayne  surrenders. 
...  A  dayne  surrender,  is,  when? 
a  customary  tenant  doth  surrender  a 
parcel  of  his  customary  lands,  be  it 
much  or  little,  bondland,  or  overland, 
to  any  other  i^erson,  by  the  name  of  a 
dayne,  to  draw  to  the  same  pei*son  and 
his  heirs  the  residue  of  the  same  laud^ 
and  tenements,  when  it  shall  happen, 
after  the  death  of  the  surrenderor.  In 
this  case,  he  to  whom  the  same  sur- 
render is  made,  by  the  custom  of  the 
said  manor,  hath  and  ought  to  have 
the  dayne  presently  in  possession, 
unless  it  be  otherwise  agreed ;  t4) 
have  and  to  hold  the  said  dayne  to 
him  and  his  heirs  forever,  aocortding" 

&C. 
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Willi(elmi)  Skoryer,  p(at)ri8  sui,  h(ab)end(i8) :  Et  de  xi*  de  Joh(anne)       Don  d. 
Sandon,  fil(io)  Thome  Sandon,  pro  i  mes(uagio)  et  i  ferling(o)  terre  r. 

nat(ive),  in  dec(enna)  de  Russheton,  et  pastura  de  ii  ani(maliba8)  in         *^'^ 
Russheton  agro,  in  dec(enna)  de  Russheton,  ex  r(eddicione)  d(i)ct(i) 
Thome  Sandon  h(ab)end(o) :  Et  ande  idem  Joh(ann)es  prius  finivit  (i) 
pro  i  dayn  (2)  terre  nat(ive)  in  Gravellond,  in  dec(enna)  de  Russheton, 
ex    r(eddicione)   Rob(er)ti    Gardiner,   attrahend(o)   sibi   residuum 
ten(ementi)     et    terre     d(i)ct(i)    Thome   Sandon,    cum    acciderit 
h(ab)end(o) :  Et  de  vi*  viii**  de  Johanna  nup(er)  ux(ore)  Joh(ann)is 
Slye,  pro  i  acr(a)  p(ra)ti  in  Pitmede,  in  dec(enna)  de  Holewey,  que 
nup(er)  fuit  p(redi)c(t)i  Joh(ann)is,  nup(er)  viri  sui,  retinend(a) : 
Et  de  XX**  de  Thoma  fil(io)  Nich(ola)i  Ley,  pro  i  dayn  (2)  terre  in  fine 
gardini,  in  dec(enna)  de  Holewey,  ex  r(eddicione)  d(i)ct(i)  Nich(ola)i, 
attrahend(o)  sibi  residuum  ten(ementi)  et  terre  d(i)ct(i),  Nich(ola)i, 
videl(ice)t,  ii  cot(agia)  et  viii  acr(a8)  terre  de  ov(er)lond,  in  dec(enna) 
p(re)dict(a),  cum  acciderit,  h(ab)end(o) :  Et  de  xx'  iiii**  de  Ric(ard)o 
Gardiner,  pro  i  me8(uagio)  et  i  ferling(o)  terre  nat(ive),  et  quinq(ue) 
acr(is)  terre  nat(ive),  i  cot(agio)  cum  curt(ilagio),  cont(inente)  ii 
dayn  (2)  terre,  et  i  acr(rtm)  p(ra)ti  de  ov(er)lond,  in  Pitmede,  in 
dec(enna)  de  Stoke,  ex  r(eddicione)  Petri  Sacyn,  h(ab)end(is) :  Et 
de  vi*  X**  de  Joh{ann)e  Sandon,  pro  i  me8(uagio)  et  quin(que)  acr(is) 
terre  nat(iye),  et  pastura  ad  ii  an(imali)a,  in  Russheton  More,  ex 
r(eddicione)  Willi(elm)i  Colake,  al(ia)s  Gander,  h(ab)end(is) :  Et  de 
xxx'  ♦ii'*  de  Thoma  Marler,  pro  i  mes(uagio)  et  quinque  acr(is)  terre       t  **^1 3 
nat(ive),  et  pastura  ad  ii  ani(mali)a,  in  Russheton  More,  et  ii  acr(is) 
p(ra)ti  de  ov(er)lond,  in  Gosehey,  in  dec(enna)  de  Russheton,  ex 
r(eddicione)  Johannis  Marler,   h(ab)end(is) :  Et  de  xx**  de  Thoma 
Marler,  pro  eo  q(uo)d  concessit  prefate  Johanne,  quodd(a)m  corro- 
d(iu)m  (3)  exiens  de  i  mes(uagio)  et  quinque  acr(is)  terre  nat(ive),  et 

(1)  Supra,  715  (1).  render,   is,    and  always    hath    been, 

(2)  Vide  Htipra,  722  (1).  called  a  customary  corody ;  into  which 

(3)  "There  is,  and  always  hath  corody  the  party  to  whom  the  same 
been,  within  the  said  manor  another  corody  hath  been  limited,  hath  used, 
kind  of  surrender  conditional  of  cus-  by  the  custom  of  the  said  manor,  to 
tomary  estates  of  inheritance,  as,  enter  and  enjoy  the  same  accordingly, 
namely,  where  there  is  a  particular  to  his  own  private  use."  Customs, 
interest  reserved  to  the  surrenderor.  No.  10. 

or  to  his  wife  or  any  other  person,  for  ''If  an  abbot  of  his  own  head  grants 

life  or  lives,  or  any  number  of  years,  to  A.  a  corody,  without  more,  nihif 

either  of  the  whole  lands,  or  of  any  opercUur,  unless  he  says  also,  to  wit, 

rent  or  profit  to  be  issuing  out  of  the  12  cast  of  bread  and  12  bagunkills  of 

same  lands  so  surrendered ;  in  which  beer  per  week ;  which  is  a  good  grant 

case  the  particular  interest,  rent,  or  of  a  right  to  have  these  things.    This, 

proiil  so  rvsei  voJ  U])on  the  same  sur-  however,  is  not  a  corody,  but  a  profit ; 

46—2 
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DoiA  ii  acr(is)  p(ra)ti  de  ov(er)lond,  durante  vita  ip(s)ius  Johanne,  vide- 
r,  l(ice)t,  ai8iament(um)  et  lib(eru)m  introitum  et  exitum  ad  ignem  et 

Betiss.  aq(uam),  ac  i  cam(er)am,  necnon  victum  et  vestitum  safficient(es), 
et  iii ,  annaatim  8olvend(oB)  :  Et  si  dict(u)8  vict(u8)  et  vestit(u6) 

[  U12  ]  ♦non  ei  placaerit,  q(uo)d  ex  tunc  p(re)dict(u8)  Thomas  8olvet  p(re)- 
fate  Johanne  annuatim  xxxiii'  iiii*'  ad  quataor  ann(i)  t6rm(in)06 
flolvend(o8) :  Et  si  contingat  &c.  q(uo)d  ex  tunc  &c. :  Et  de  V  iiii^  de 
Ric(ard)o  Godde,  pro  i  cot(agio)  cont(inente)  iii  dayn  terre(i),  in 
dec(enna)  de  Ex(tra)port(am),  ex  r(eddicione)  Johanne  Scorwey 
h(ab)end(o) :  Et  de  xii"^  de  Thoma  Sandon  pro  ii  acr(i8)  et  di(midioi 
terre  de  ov(er)londy  in  Blakedon,  in  dec(enna)  de  Bussheton,  ex 
r(eddicione)  Alicie  Fisher,  h(ab)end(o) :  Et  de  ii*  vi**  de  Ric(ard)o 
Abcombe  pro  i  acr(a)  terre  nat(ive)  voc(ata)  Highwey,  in  dec(enna) 
de  Stoke,  ex  r(eddicione)  Nich(oIa)i  Abcombe,  attrahend(o)  sibi 
residuum  ten(ementi)  et  terr(e)  dicti  Nich(ola)i,  videl(ice)t,  unum 
mes(uagium)  et  quinq(ue)  acr(as)  terre  nat(ive),  in  dec(enna)  p(re)- 
dict(a),  cum  acciderit,  h(ab)end(o) ;  ita  q(uo)d  d(omi)nu8  h(ab)ebit 
no(m)i(n)e  h(er)iett(i)  i  jument(um)  p(re)c(ii)  viii'  vi^  :  Et  de 

xvii'  vi"^  de  Thoma  Hill,  pro  i  mes(uagio)  et  quinq(ue)  acr(is)  terre 
nat(ive),  et  ii  acr(is)  terre  et  p(ra)ti  de  ov(er)lond,  in  dec(enna)  de 
Holewey,  ex  r(eddicione)  Joh(ann)is  Marshall,  h(ab)end(is) ;  et  p(re)- 
dictus  Thomas  manucepit  pro  fine  (2)  Joh(ann)is  Marshall,  et 
exon(er)abit  Joh(ann)em  ab  eod(em)  &c. :  Et  de  vi'  ii"^  de  Johanna, 
nup(er)  ux(ore)  Joh(ann)i8  Blakeslond  pro  ime8(uagio)  et  quinq(ue^ 
acr(i8)  terre  nat(iye),  et  iii  dayn(i)  terre  voc(ate)  Heandole,  in 
dec(enna)  de  Holewey,  que  nuper  fuerunt  dicti  Joh(ann)i8  nuper 
viri  pro  sui,  retinend(iB) :  Et  de  vii*  de  Ric(ard)o  Hey  ward,  i 
cot(agio)  cum  curt(ilagio)  cont(inente)  dayn  (i)  terre  de  ov(er)lond, 
in  dec(enna)  de  Ex(tra)port(am),  nuper  Joh(ann)is  Dier,  ex  r(eddi- 
cione)  Joh(ann)i8  Adams,  de  Estyate,  h(ab)end(o) :  Et  de  xxxiii*  viii 

for,  every  corrody  rests  upon  founder-  case,   T.  44  £dw.  HI.  fo.  3,  pi.  24, 

ship  (of  the  religious  house  in  which  pi.   33,  reported  also,  60  Lib.    A^:^. 

the   corody  is  to    be    granted)."    T.  fo.  325,  pi.  6;  M.  1  Edw.  IV.  fo.  10. 

22    Edw.    IV.    fo.    18,    pi.    43,    per  pi.  20;  M.  21  Edw.  IV.  fo.  81,  pi.  34 

HussBY,  Ch.  J.,  and  Faikfax,  J.    It  (upon  a  demurrer  in  Chancery,  argued 

seems  doubtful  whether,  in  the  absence  in  the  Exchequer  Chamber,  on  the 

of    express    reservation,    a    right   to  return  to  a  commission  upon  a  petition 

grant,  or  rather  a  right  to  require  an  of  right  brought  by  abbot  of  Leicester, 

abbot  to  gi-ant  or  furnish,  a  corody,  praying  to  be  relieved  of  a  corody) : 

accrues  to  a  common  person  being  a  Longo  Quinto,   fa   118;    Bro.    Abr. 

founder,    or    whether    such    right  is  Corodie,  pi.  16.    And  see  F.  N.  B.  tit 

matter  of  prerogative,  and  is  confined  Prohibition, 

to  cases  where  the  religious  house  is  of  (1)  Vide  supra,  722  (1). 

Eoyal  foundation :  Abbot  of  St.  OswalcTs  (2)   Vide  eupra,  716  (1). 
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de  WiIl(ielm)o  Bocheman,  pro  Thomasia  Bedy,  cum  terra  sua,  vide-        Doe  a. 
](ice)ty  i  me8(iiagio)  et  i  ferling(o)  terre  nat(ive)  et  pastura  ad  ii  ^^ 

ani(mali)a  in  Russheton  More,  in  dec(enna)  *de  Russheton,  h(ab)en-  Bkviss. 
d(i8) :  Et  de  xx*^  de  Rob(er)to  Atwill,  laborer,  pro  i  cot(agio),  cum  ^ 
Buis  pertin(entiis),  in  dec(enna)  de  Ex(tra)port(am),  nuper  Johanne 
Combe,  ex  r(eddicione)  Henr(ic)i  Dyte,  h(ab)end(o) :  Et  de  iii'  iv^de 
Will(ielm)o  Jenyn,  pro  i  acr(a)  terre  nat(ive),  voc(ata)  Litelmede, 
juxta  aquam,  in  dec(enna)  de  Wodelond,  ex  r(eddicione)  Will(ielm)i 
Fairshere,  attrahend(o)  sibi  residuum  ten(ementi)  et  terre  d(i)c(t)i 
Will(ielm)i  Fairshere,  videl(ice)t,  i  mesCuagium)  et  di(midium)  vir- 
g(ate)  terre  nat(ive)  in  eadem  dec(enna),  cum  accident,  h(ab)end(is) : 
ita  q(uo)d  d(omi)n(u)s  h(ab)ebit  no(m)i(n)e  h(er)iett(i)  i  vaccam 
p(re)ci(i)  xiv*,  si,  &c. :  Et  de  ii  de  Will(ielm)o  Jenyn,  pro  eo  q(uo)d 
concessit  Isabelle  ux(ori)  Will(ielm)i  Fairshere,  quodd(a)m  corro- 
d(iu)m  exiens  de  i  mes(uagio)  et  di(midio)  virg(ate)  terre  nat(ive), 
in  dec(enna)  de  Wodelond,  videl(ice)t,  lib(eru)m  introitum  et  exitum 
ad  ignem  et  aquam,  unam  cam(er)am  voc(atam)  le  ynner  chamber, 
et  i  8olar(iu)m,  et  ii  plaustrat(a8)  focal(is),  necnon  xxvi*  viii'*  annua- 
tim  solvend(o8)  ad  quatuor  anni  t(er)mi(n)o8,  fructus  ii  arbor(um) 
voc(atorum)  appultrees,  et  fructus  i  arbor(is)  *  *  *,  h(ab)end(um) 
et  tenend(um)  corrod(iu)m  p(re)dictum  p(re)fate  Isabelle  ad  term(i- 
nu)m  vite  sue,  si  ip(s)a  Isabella  ip(s)um  Will(ielmu)m  supervixerit ; 
et  si  contingat  dictum  corrod(iu)m  aretro  fore,  in  p(ar)te  vel  in  toto, 
ex  tunc  Ac. :  Et  de  xiii"  iv**  de  Joh(ann)e  Soper,  jun.,  pro  eo  q(uo)d 
d(omi)n(u)s  concessit  ei  medieta(te)m  firme  pasture,  pessone  (i),  et 
subbosci,  novi  p(ar)ci  de  Corffe,  in  dec(enna)  de  Stoke,  h(ab)end(um) 
sibi  secundum  consuet(udinem)  manerii  de  Taunton  (2),  immediate 
post  mortem  Walt(er)i  White  et  Will(ielm)i  Sachell,  qui  tenent  p(re)- 
dict(am)  firm(am)  ad  term(inu)m  vite  eorund(em),  et  alterius  eorum 
diutius  viven(tis),  reddend(o)  inde  annuatim  d(omi)no  ep(iscop)o  et 
successoribus  suis,  cum  ♦acciderit,  viii"  ir*  ad  iiii°^  anni  term(inos)  [  ♦474  ] 
in  p(re)dicto  manerio  de  Taundene(2)  usuales,  omnes  quercos, 
fraxinos,  et  swartrees  (3)  infra  dictam  firmam  crescen(tes)  et  nutrien- 
d(os),  d(omi)no  ep(iscop)o  et  success  (oribus)  suis  omnino  except, 
et  reservat.  absq(ue)  aliquo  alio  fine  per  p(re)dictum  Joh(ann)em 
Soper  post  mortem  dict(orum)  Walt(er)i  et  Will(ielm)i  redd(end)o,  sive 
faciendo,  durante  vita  d(i)c(t)i  Joh(ann)is  Soper,  h(ab)end(o) :  Et 
de  xiii*  iv"*  de  Rob(er)to  Hille,  pro  eo  q(uo)d  d(omi)nu8  concessit  ei 

(1)  Pastio  jtorcorum  in  silvis  (Pan-      names  in  the  same  sentence.      Vide 
i\!\fxo).     1  Monastic.  Anglic,  p.  594.  supra,  p.  712  (1). 

(2)  Herei  the  manor  bears  different  (3)  Qinfre  the  meaning  of  this  word. 
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DoKa  alteram  medi(ei)at(ein)  finne  pasture,  pe88one(i),  subbosci  nori 
KnfoLAKB  p(j^j,g)j  ^Q  Corffe  jacent(i8)  in  dec(enna)  de  Stoke,  h(ab)end(iiin)  sil»i 
BEVI8R.  Becundum  conBuetud(inem)  maii(er)ii  de  Taundene  (2)  immediate  pobi 
mortem  Walt(er)i  White  et  Will(ielm)i  Sacliell,qui  tenent  p(re)dictam 
firmam  pro  term(ino)  vite  eorum  et  alteriuB  eormn  diutius  viTentis, 
redd(end)o  inde  annaatim  d(omi)no  ep(i8cop)o  et  succeBsoribos  suis, 
cum  accident,  viiii**  iiii''  ad  iiii**  anni  term(ino8)  in  p(re)dicto 
man(er)io  de  Taundene  (2)  U8uale8,  omnes  quercos,  fraxinos,  et 
8wartree8  (3)  super  p(re)dict(am)  firmam  cre8cen(te8)  et  nutriend(os), 
d(omi)no  ep(i8cop)o  et  success (oribus)  suis  omnino  except,  et 
reservat.  abBq(ue)  aliquo  alio  fine  per  p(re)dict(um)  Bob(er)tum  Hille 
post  mortem  p(re)dict(orum)  Walt(er)i  et  Will(ielm)i  redd(endo),  sive 
faciend(o),  durante  vita  dicti  Rob(er)ti ;  Et  de  v*  de  Henrico  Willes, 
pro  i  roda  terre  nat(ive)  in  Wyndikes,  ex  r(eddicione)  Lucie  Milward, 
attr(ah)end(a)  sibi  resid(uum)  tenementi  et  terre  dicte  Lucie,  vide- 
l(ice)t,  i  me8(uagium)  et  di(midium)  virgate  terre  nat(ive),  v  acras 
p(ra)ti,  vocat(as)  Somerlese  alias  Meedlond,in  dec(enna)de  Galmyng- 
ton,  p(re)dicto  meB(uagio)  annex(as),  xi  acras  p(ra)ti  de  ov(er) lend  in 
f  ♦476  ]  Uncar.,  iii  acras  ♦p(ra)ti  vocat(as)  Chilmerysmede,  et  i  acram  ibid  (em), 
nuper  Joh(ann)is  Billyng,indec(enna)  p(re)dicta,cum  accident,  b(ab)- 
end(i8);  ita  quod  d(omi)nus  h(ab)ebit,  no(m)ine  h(er)ietti,  i  bovem 
p(re)ci(i)  xxvi*  viii"*,  si  Ac. :  Et  de  x*  de  Margaretta  Tavemer,  pro  ii 
cotag(ii8)  cum  curtilag(iis)  continen(tibu8)  dayn  terre,  in  dec(enna) 
de  Ex(tra)port(am),  nup(er)  Joh(anni8)  Taverner,  quondam  viri  sui, 
retinend(o) :  Et  de  x  de  £ob(er)to  Hille,  pro  ii  cot(agii8)  cum 
curtilag(iis),  continent (ibus)  dayn  terre  nat(ive),  in  dec(enna) 

de  Ex(tra)port(am),  exr(eddicione)  Margerie  Taverner,  h(ab)end(o) : 
Et  de  ii'  de  Joh(ann)e  Eene,  pro  di(midio)  acre  terre  na(tive)  in 
Dustlond,  in  australi  parte  ejusdem,  in  dec(enna)  de  Stoke,  ex 
r(eddicione)  Stefani  Eene,  patris  sui,  attrahend(o)  sibi  residuum 
tenementi  et  terre  dicti  Stefani,  videl(ice)t,  i  me8(uagium)  et 
di(midium)  virgate  terre  nat(ive)  in  dec(enna)  p(i-e)dicta, 
acras  p(ra)ti  de  ov(er)lond  in  Widemede,  et  acras  p(ra)ti  de 

overlond  in  Pitmede,  in  de(cenna)  de  Holewey,  cum  acciderit, 
b(abe)nd(o) ;  ita  quod  d(omi)nus  habebit,  no(min)e  h(er)ietti,  i 
vaccam  p(re)cii  x"  iv^,  si  &c. :  Et  de  xx"  iv**  de  Job(ann)e  Wytherton, 
alias  Cardemaker,  pro  i  cotag(io),  cum  suis  pertinent (iis),  in  dec(enna) 
deEx(tra)port(am),  ex  r(eddicione)  Joh(ann)is  Fyssher,  h(ab)end(o) : 

(1)  nde  supra,  125  {\)»  supra,    p.  726;     tiWf    tiiam,    snpra, 

(2)  Here  the  manor  bears  different      p.  712(1). 

names  in  the  same  sentence.      Vide         (3)  ^uore  the  meaning  of  this  word. 


VOL.  Lxxviii.]       1849.    C.  P.    7  C.  B.  475—476.  7i7 

Etde  xii**  de  Rob(er)to  More,  pro  i  aero  p(ra)li  de  ov(er)lond  in       DoKd. 
Hardemede,   nuper  in    tenura  Will(ielm)i   Goly,    ex    r(eddicione)        ii^oi*ak« 
Joh(ann)i8  Coton,  h(ab)end(o) :  Et  de  xx^  de  Thoma  Sandon,  pro       Bbvus. 
eo  q(uo)d  Joh(ann)es  Sandon  concessit  p(re)fato  Thome  q(uo)dd(a)m 
corrod(iu)m  exiens  de  i  me8(uagio)  et  i  ferling(o)  terre  na(tive),  in 
dec(enna)    de    Bussheton,   videl(ice)t,  aisiamentum   infra  aulam, 
lib(er)um  introitum  et  exitum  ad  ignem  et  aquam,  ac  omnia  {sic) 
domos  et  cam(er)a8  infradicti  mes(uagii)  sibi  8ep(ar)al(iter)  omni 
tempore  anni,et  i  acram  terre  yoc(atam)  le  Cakeside ;  h(ab)end(um) 
et    tenend(um)   corrod(iu)m    p(re)dict(um)  *pr(e)fato   Thome,   ad       [  ^^76  | 
term(inum)  vite  sue,  ab8q(ue)  aliquo  inde  redd(end)o,  ad  quorum- 
q(ne)  manus  dicte  me6(uagium)  et  terre  in  posterum  devenerint, 
h(ab)end(o)  :  Et  de  iv"  x*  de  Johanna,  nup(er)  uxore  Will(ielmi) 
Whittehorne,  pro  i  mes(uagio)  et  di(midio)  virgate  terre  nat(ive), 
ac  pastura  ad  iiii'''  a(n)i(m)alia  in  Bussheton  More,  in  dec(enna)  de 
Bnssheton,  iiii**'  acris  terre  de  ov(er)lond,  in  Blakedon,  et  ii  acris 
p(ra)ti  de  ov(er)lond,  in  Hardmede,  in  dec(enna)  p(re)dicta,  que 
nup(er)  fuerunt  p(re)dicti  Will(ielm)i,  nu(per)  viri  sui,   retin-en 
d(i8) :    Et  de  iii"  iv^  de  Cecilia  Selwode,  eo  quod  dat  d(omi)no 
de  fine  pro  licencia    dimittendi  (i)  ad  firmam,   i  me6(uagium),  i 
toftum,    et    ii    ferling(o8)    terre    nat(ive),   et   i    acram   terre   de 
ov(er)lond  apud  Le  Hayne,  in  dec{enna)   de  Stoke,  in  hundredo 
de    Hoi  way,    cuidam    "Will(ielm)o     Hakeshall,    h(ab)end(um)   et 
tenend(um)  mes(uagium),  toftum,  et  terram  p(re)dict(am)  p(re)fato 
Will(ielm)o,   a   festo   S(anc)ti   Mich(ael)i8    Arch(angel)i   proxime 
futuro  usque   ad    finem    teim(ini)    duodecim    annorum    ex  tunc 
proxime    sequent(ium)   et    pknarie    complend(orum),   redd(end)o 
d(om)ino  epCiscopo)    annuatim  durante  term(ino)  p(re)dicto,  red- 
d(it)us  p(re)dict(orum)  me6(uagii),  tofli,  et  terre  p(re)dicte,  debit(os) 
et  conBuet(os) :  Et  de  xx"  vi**  recept(i8)de  d(omi)na  Johanna  Gryn- 
feld,  vidua,  pro  ii  cot(agii8)  cum  curt(ilagii8)  et  suis  pert(inentiis), 
in  dec(enna)   de  Ex(tra)port(am),  ex  r(eddicione)  Thome  Spyring, 
li(ab)end(is). 

"  Summa,  xxiii"  xvii»  iv^'*  (2). 

'' Perquisiita)  curie.']  Et  de  viii'  vii^  de  perquis(iti8)  turni 
S(anc)ti  Martini,  hoc  anno :  Et  de  x*  x^  de  perqui8(itiB)  turni  de 
Hockdey,  hoc  anno  :  Et  de  xxii  xi**  de  perquis(itis)  omnium  pemea- 
rum  (8)   cur(ie),  hoc   anno,  cum  xviii' x*^  de  fine  custum(ariorum) 

(1)  Vide  Cii8toin&,  Nop.  7,  44.  (3)  Querj'  meaning  of  this  term. 

(2)  23/.  lis,  4(f. 
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DoKd.  ten6nc(iain)  *pro  eorum  secta,  de  tribus  8eptiman(is)  in  tres, 
iKGLAKi  relax (anda)  (i) ;  xii'  x"*  de  extrahuris  curie;  xii*  iu**  de  aliis 
BBVI88.       p(er)qui8(iti8)  (2). 

^  **^^  ^  "  Summa,  iui"*  xi'  iii**  (s). 

"  Summa  tot(ali8)  receptum,  iiiixx"  ii*  iii""  q(uadranB)  "  (4). 

Then  follow  the  several  heads  and  items  of  discharge,  t.^.  the 
credit  side  of  the  reeve's  account  with  the  lord  : 

"  Acqui€t{ancie)    redd{it)uB   et  op(er)iim.'\     Idem   compnt(at)    in 

acquiet(ancia)   redd  (it)  us  et  op(er)um  unius    budelli  per   annum, 

p(ro)ut  allo(catur)  in  quamplurib(u8)  comput(is)  p(re)cedent(ibus), 

iiii*  x** :  Et  in   acquiet(ancia)  op(er)um  p(re)pos(iti)   ib{ide)m   per 

annum,  causa  off(ic)ii  sui  exercend(i),  p(ro)ut  allo(catur)  in  diversis 

comput(is)   p(re)cedentibus,  iiii    iii"*:  Et  in   acquiet(ancia)    unins 

budelli  de  wodlond,  unius  wod(wardi)  de  haidwode,  unius  wod- 

ward(i)  de  Knolle  Wode,  videl(ice)t,  quol(ibe)t  eorum  ii^ob(olu8)  per 

annum,  causa  offic(iorum)  su(orum)  exercend(orum),  p(ro)ut  allo- 

(catur)  in  diversis  comput(is)  p(re)cedentibu8,  vi  i*  ob(olu8) :  Et  in 

acquiet(ancia)  op(er)um  diversorum  custom (ariorum)  op(er)ancium 

dayn  circa  nettiam.  mol(endi)norum  castriet  alibi  infra  do (minio)m, 

p(ro)ut  consi(mi)lbs  allo(gationes)  facte  sunt  ex  antiqua    con- 

subtud(inb)  ;  sicut  continet(ur)  in  diversis  comput(i8)  p(re)ced€n- 

tibus,  iii'  ii 

**  Summa,  xviii"  vi**  ob(olu8)  "  (5). 

L  478  1  *'  Et  in  defectu  redd(it)u8  terre  quondam ,  superius  oneratii) 

in  titulo  redd  (it) us  assise  ad  xii^  tract(e)  in  d(omi)nicum — summa 
xii"^ :  Et  in  defectu  redd(it)us  terre  quondam  Ric(ar)di  Ligh,  superius 
onerat(i)  in  titulo  redd(it)us  assise  ad  viii*  vi**,  tract(e)  in  d(omi)- 
nicum  per  annum,  prout  allocatur  in  quamplurib(us)  comput(is) 
p(re)cedent(ibu8)  de  viii'vi**:  Et  in  defectu  redd(it)us  terre  de 
Pixton,  superius  onerat(i)  in  dicto  titulo  ad  xl'  v*  per  annum,  eo 
quod  date  sint  Baldewino,  filio  Gerard  (i),  in  excambio  pro  CorfF, 

(1)  As  to  fines  payable  for   being         (3)  4/.  \U,  M, 
freed  from  the  obligation  to  attend  (4)  80/.  2tf.  Z^d» 

the  three- weeken  court,  see  Customs,  Under  the  head — Exitus  Manerit — 

No.  32.  the  reeve  of  Nailesbome  chargee  him- 

(2)  In  the  account  of  the  two  reeves  self:  *'Et  de  ii*  vi**,  de  reeiduo 
{supra,  718,  n.)  of  Taunton  borough  denar(iorum)  be(ati)  Petri  {Peters 
for  this  year  (1521 — 1622),  credit  is  pence,  otherwise  called  Bomeacot)  ib;i- 
given  for  20(/.  as  perquisites  of  the  de)m,  per  annum." 

Pipoudre  court.  (5)  18«.  6^(1, 
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Fulford,  et  Naylesborne,  per  ep(iBCop)um  Ric(ard)um  xl'  v**:  Et  in       DoBd. 
defectu  redd  (it)  us  terre  quondam   Jordani  de    Fiddew,   superius       ^^^^^^^ 
onerat(i)  in  dicto  titulo  ad  iv*  vi**  per  annum,  tract(e)  in  d(omi)nicum       Bkvjss. 
per  ep(i8cop)um  Godefrid(um)  (i)  iiii*  x    :  Et  in  defectu  redd(it)ua 
terre  de  Brigwater,  superius  onerat(e)   in  dicto  titulo  ad  iii'  per 
annum,  eo  quod  ablat(e)  sint  per  W  ll(iel)mum  Bruer  tempore 
ep(i8Cop)i  6eo£f(red)i  (i)  iii' :  Et  in  defectu  redd  (it)  us  terre  quondam 
Joh(ann)is  Cleefle,  in  la  Flore  superius  onerat(i)  in  dicto  titulo  ad 
vi',  tract(e)  in  d(omi)nicum  d(omi)ni  vi* :  Et  in  defectu  redd(it)us, 
quondam  Philippi  Dawe,  pro  una  acra  p(ra)ti  ibid(em)  superius 
onerat(i)  in  dicto  titulo  ad  xii  ,  tract(a)  in  d(omi)nicum,  per  annum 
xii"*:  Et  in  defectu  redd  (it)  us  terre  quondam  Thome  Godelake,  pro 

una  acra  p(ra)ti  juxta ,  superius  onerat(i)  in  dicto  titulo  ad  vi*, 

tract(a)  in  d(omi)nicum,  per  annum  vi** :  Et  in  defectu  redd(it)us 
terre  quondam  Nich(ola)i  Atwille  pro  ii  acris  p(ra)ti  superius 
onerat(i)  in  dicto  titulo  ad  iiii',  tract  (is)  in  d(omi)nicum,  per  annum 
iiii':  Et  in  defectu  redd(it)us  unius  acre  p(ra)ti  juxta  vivar(ium) 
quondam  Thome  Wallyng,  superius  onerat(i)  in  dict(o)  titul(o)  ad 
iiii"*,  tract (e)  in  d(omi)nicum,  per  ann(um)  iiii  :  Et  in  defectu 
redd(it)us  i  acre  p(ra)ti,  quondam  Ric(ard)i :  Et  in  defectu  red- 
d(it)us  terre  quondam  Walt(eri)  Portman,  *superius  onerat(i)  in  [  *479] 
dicto  titulo  ad  v  ;  modo  dimittitur  pro  iii  :  Summa  defectus,  ii' : 
Et  in  defectu  redd  (it)  us  cujusdam  vie  per  quondam  Will(ielm)um 
Gore,  ]acen(te)  juxta  terr(am)  nuper  Joh(ann)is  Lychefeld,  in 
Ex(tra)port(am),  tenden(te)  usque  terram  p(re)dicti  Will(ielm)i, 
superius  onerat(e)  in  dicto  titulo  ad  xx"^  per  annum,  eo  quod 
p(re)dict(u8)  Will(ielm)us  mortuus  est  et  via  predicta  non 
occupat(ur) :  Summa  defectus, 

"  Summa,  liiii'  xxiii*"  (2). 

"Et  in  denar(iis)  liberat(is)  Joh(ann)i  Welling  receptori  (s)  castri 
(le  Taunton,  de  exitibus  hujus  anni,  per  manus  dicti  receptoris. 
£x.  (4). 

"  Et  quietus  est.** 

(1)  Godfrey  and  Geoffrey  were  the  serve  the  lord's  courts  and  to  gather 
same  Bishop.  the  amercements  and  customary  works, 

(2)  21,  15tf.  lid,  and  to  make  account  thereof  to  the 

(3)  **The  customary  tenants  are,  reeve.*'  Customs,  No.  30.  JCt  vide 
upon  being  summoned,  to  attend  once  aupra,  718  (1). 

a  year  at  a  choice  court,  at  which  they  (4)  **  All  rents,  fines,  heriots,  works, 

are  to  make  choice  of  the  lord's  officers  and  customs  which  are  due  and  pay- 

for  the  year  following,  a  receiver,  one  able  to  the  lord  of  the  manor  every 

several  reeve  for  every  hundred  to  year  have  usually  heen  paid  by  the 

collect  the  lord's   rents,    beadles   to  reeves  in  every  hundred,  and  others 
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Dob  d.  The  other  pipe-rolls  of  the  hundred  of  Holway,  rejected  by  the 

9^  learned  Judge,  contained  entries  of  a  similar  character,  and  were  in 

Bevips.       ^\^q  same  form.     In  one,  credit  is  talcen  by  the  reeve  for  a  payment 

to  workmen  for  making  bricks  for  the  lord  in  hitf  wood  at  Haid- 

*  wood ;  in  another,  for  a  payment  to  a  carpenter  for  repairing  a  gate 

in  Haidwoocf. 

The  learned  Judge,  in  summiiig  up  the  case  to  the  jury,  said : 
f  •480  ]  '^The  question  for  your  ^nsideration  is,  *whether  the  intenti'^n 
was,  to  grant  the  surface,  or  to  grant  the  land :  and  it  lies  within  a 
narrow  compass.  But,  to  prevent  the  necessity  of  the  parties 
coming  again,  I  will  take  youmopinion  upon  two  points,  which  are 
not  wholly  questions  of  law.  In  the  first  English  court-roll,  relat- 
ing to  this  property,  which- is  of  the  year  1746,  the  copyhold  estate 
is  described  as  *  The  pasture,  wood,  and  underwood  of  Haydwoo<l, 
containing  by  estimation,  sixty  acres,  with  the  appurtenances/  In 
all  the  subsequent  cdurt-rolls,  the  copyhold  is  described  in  the 
same  terms. 

*'  I  will  take  your  opinion,  first,  upon  the  question,  whether,  by 
these  words,  was  meant  '  pasture  land,  woodland,  and  underwood 
land,'  referring  to  the  user,  which  may  be  resorted  to  for  the  pur- 
pose of  explaining  the  words  used,  and  ascertaining  whether  it  was 
intended  to  pass  the  land  itself  "(i). 

The  learned  Judge  then  read  the  evidence  of  Ham  and  the  other 
witnesses  called  for  the  defendant  as  to  the  state  and  user  of  the 
land  (2).  The  jury  said,  "  We  consider  that  the  words  included 
the  land  itself." 

The  learned  Judge  proceeded : 

*'  With  respect  to  the  second  point  on  which  I  desire  to  have  your 
opinion,  I  would  observe,  that  there  was  some  evidence  that  this 
wood,  called  Haidwood,  had,  in  early  times  (a),  been  in  the  hands  of 
the  lord."  His  Lordship  then  called  the  attention  of  the  jury  to  such 
of  the  pipe-rolls  as  had  been  received  in  evidence ;  adding  :  "  It  is 
said  by  the  defendant  that  no  explanation  has  been  given  as  to  the 
nature  of  those  rolls ;  and  you  should  take  into  your  consideration 
the  survey  of  1672,  and  correct,  if  possible,  the  one  set  of  entries 
by  the  other.  From  the  first  time  the  roll  is  in  English,  we  find  a 
•481  ]       change.     '\  his  *may  have  arisen  from  the  tenant's  requiring  a 

to  whom  it  doth  appertain,  unto  the  for    the    payment    of    the     same.*' 

lord's  oflRcei-8  at  Winchester,  according  Customs,  No.  45. 

to  their  usual  and  accustomed  times;  (1)  This  question  was  excepted  to. 

and  ought  never,  by  the  custom  of  the  (2)  Supra,  p.  716. 

said  manor,  to  be  drawn  any  fuither  (3)  Within  legal  memory. 
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statement  of  his  actual  interest.    I  will,  therefore,  put  the  same        DoEd. 

question  with  reference  to  the  ancient  Latin  entries  as  I  did  with  ^r. 

reference  to  the  modern  EngRsh  entries, — whether,  by  the  words       i^kviss. 

'  pasture  of  the^'ood  and  underwood  of  Haidwood,*  it  was  intended 

.ft 

to  point  out  the  land  on  which  the  wood  and  under^^d  grew  ?  (i). 
whether  the  terms  were  used  as  de3cri})tive  of  the%land  itself? 
Can  you  so  infer  from  the  modern  user  ?  "  (i).  The  jury  said,  "  We 
find  as  before."  .:»  ^     . 

Exceptions  were  tendered  in  respect  of  each  of  the  questions 
submitted  to  the  jury  ;  but  that  coarse  was  abandoned^),  and  no 
bill  of  exceptions  was  sealed.  ^ 

Manning,  Serjt.,  in  Easter  Term  last;  moved  for  a  new  trial, 
on  three  grounds ;  the  improper  rejection  bf  evidence,  misdirection, 
and,  that  the  verdict  was  against  the  evidence. 

Upon  the  first  point,  he  referred  to  an  emtry  in  which  the  reeve 
of  Holway  takes  credit  for  money  paidjbo  a  carpenter  for  repairing 
a  gate  in  Haidwood,  the  reeve  charging  himself  in  the  account  with 
14«.  received  for  wood  sold  from  Haidwood  in  the  same  year,  and 
with  18«.  4rf.  for  wood  sold  in  Whitford  the  same  year. 

(WiLDB,  Ch.  J. :  I  have  been  in  several  cases  in  which  it  was 
distinctly  decided  that  it  was  receivable  in  evidence  by  force  of  the 
discharge  (3).  Some  of  those  cases  have  been  reported.  I  don't 
know  whether  Wai'd  v.  Lord  Durham  was  (4).) 

It  was  so  decided  in  the  reported  *cases  of  Crease  v.  Barrett  (fi),  and       [  ♦482  ] 
Doe  V.  Tnrfm'd  (6).      The  document  being  admissible  for  one  pur- 
pose,   was    admissible    for    all   purposes :    Mayor    of  Exeter  v. 
Warren  (7). 

Secondly,  there  was  misdirection  in  the  learned  Judge's  first 
taking  the  opinion  of  the  jury  upon  the  effect  of  the  modern 
entries  coupled  with  the  modern  user,  and  withdrawing  their 
attention  from  the  ancient  entries.      There   could   be  no  doubt, 

(1 )  This    formed    the    subject    of      ought  to  be  pursued. 

another  exception.  (3)  The  Lord  Chief  Justice  was  not 

(2)  Upon  tlie  prosecution  of  the  bill  in  Court  when  cause  was  shown 
of  exceptions,    the    most    favourable      against  the  rule. 

result  would  have  been  the  awarding  {4)  Tried    at    the    Hants   Summer 

of  a  ventre  de  novo,  which,  after  much  Assizes,  1838,  vor,  Gaseleb,  J. 
expense  and  delays  would  not  have  (5)  40  R.  R.  779  ()  Cr.  M.  &  R.  919 ; 

been  more  beneficial  than  a  new  trial,  5  Tyr.  468\ 

except  ns  containing  on  the  record  an  ((»)  'M  R.  R.  581  (3  B.  &  Ad.  890). 

intimation  as  to    the    course    which  (7)  G4  R.  R.  025  (5  Q.  B.  773). 
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DoK  d.       that,  looking  at  the  modern  entries  and  the  modern  user  alone,  the 
f,^  construction  to  be  put  upon  those  entries  would  be  that  the  whole 

Bbviss.  interest  passed ;  and  the  jury  found  the  only  verdict  which  upon 
that  one-sided  view  of  the  case  they  could  find.  The  learned  Judge 
then  put  the  second  question — whether  by  the  old  Latin  entries  the 
whole  interest  was  intended  to  pass  ?  Here,  they  were  hampered 
by  the  answer  which  they  had  returned  to  the  first  question.  As 
the  jury  had  already  found  that  the  copyhold  estate  had,  for 
more  than  100  years,  included  the  whole  interest  in  the  land,  it 
would  have  been  inconsistent  with  the  immemorial  continuous 
identity  of  the  customary  tenement,  to  find  that  the  Latin  entries 
had  conferred  a  more  limited  right  upon  the  copyholder. 

But  the  learned  Judge  ought  not  to  have  left  these  matters  to  the 
jury  at  all.  It  was  for  him  to  decide  upon  the  effect  of  these  written 
documents,  after  the  jury  had  ascertained  the  existence  or  non- 
existence of  any  extrinsic  facts  which  could  affect  the  construction 
of  those  documents. 

Thirdly,  the  evidence  actually  admitted  by  the  learned  Judge,  was 
sufficient  to  entitle  the  plaintiff  to  a  verdict. 

Kinglake,  Serjt.,  and  A/.  Smith,  now  showed  cause : 

[  HSB  ]  The  contention  on  the  part  of  the  lessor  of  the  plaintiff  *will  be, 

that,  under  the  words  ^'pastiira  bosci  et  mbbosci,'*  in  the  antieui 
grants  produced  at  the  trial, — and  which,  in  the  modern  entries, 
since  the  statutes  4  Geo.  II.  c.  26,  and  6  Geo.  II.  c.  14,  are  rendered 
"  pasture,  .wood,  and  underwood,*' — the  herbage  only  passed,  and 
not  the  soil  itself.  There  is  nothing  in  the  nature  of  the  entries  in 
question  to  render  inadmissible  evidence  of  usage,  to  explain  the 
ambiguity  of  the  terms  used,  and  to  show  that  they  were  intended 
to  convey  the  land.  And  for  this  purpose  the  evidence  that  was 
given  at  the  trial  was  amply  sufficient.  The  authorities  show  that  the 
word  ''pastura  "  is  sufficiently  large  to  carry  the  land.    [See  Co.  Litt. 

[  484  ]  4  b  and  Comyns's  Digest  (i) .]  That  usage  may  be  received  to  construe 
an  obscure  grant,  is  clear  from  many  authorities.   [They  cited  Chad  v. 

[  486  ]        Tihed  (2)  and  Stammers  v.  Dixon  (3) .]    That  case  is  precisely  in  point. 

(Maule,  J. :  The  entries  before  1745  seem  to  exclude  the  wood 
and  underwood,  rather  than  the  land.) 

The  documents  that  were  objected  to,  and  rejected  by  the  learned 
Judge,  the  pipe-rolls  of  the  manor  of  Taunton  Deane,  came  from 

(1)  Title  Grant  (E.  5).  6  Moore,  192). 

(2)  23  E.  B.  477  (2  Brod.  &  B.  406 ;  (3)  8  E.  E.  612  (7  East,  200), 
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the  custody  of  the  clerk  of  the  castle.     These  were  tendered  as       BoKd. 

IVTNnT  A  If  R* 

evidence  on  the  ground  that  they  contained  accounts  in  which  the  ^  v. 
deceased  reeves  charged  themselves  with  moneys  received  on  account 
of  the  lord.  They  were  objected  to  as  altogether  inadmissible,  on 
account  of  the  custody  from  which  they  came,  and  also  on  the 
ground  that  it  did  not  appear,  upon  the  face  of  the  particular 
entries,  or  on  any  other  part  of  the  account,  that  the  reeve  acknow- 
ledged the  receipt  of  the  specific  sum  for  which  by  the  entry  he 
claimed  a  credit.  To  render  documents  of  this  sort  admissible, 
they  must  be  in  some  way  authenticated:  it  is  not  in  general 
enough  to  show  that  the  party  is  dead.  As  to  antient  documents, 
the  rule  has  to  some  extent  been  relaxed ;  but  still  there  must  be 
something  upon  the  face  of  the  document  to  identify  it  as  the  docu- 
ment which  it  purports  to  be :  The  Mayor,  dc,,  of  Exeter  v.  Warren  (i). 
These  accounts  do  not  appear  to  have  been  audited,  or  signed ;  nor 
is  any  balance  struck :  they  are  evidently  imperfect ;  and  there  is 
nothing  upon  the  face  of  them, — as  there  was  in  the  documents 
tendered  in  The  Mayor,  d-c,  oj  Exeter  v.  Warren, — to  show  that 
they  were  originals.  [They  cited  Wairen  v.  OreenviUe  (2),  Ilighavi 
v.  Ridgway  (3),  Davies  v.  Humphreys  (4),  Stead  v.  Heaton  (5),  Rudd  v. 
Wright  (e),  Chambers  v.  Bernasconi  (7),  Rowe  v.  Brenton  (8),  BuUen 
V.  Michel  {vl).  Knight  v.  The  Marquess  of  Waterfo7*d  (lO),  Marks  v. 
Lahee  (ii),  and  Prince  v.  Samo  (i2).] 

It  was  in  evidence,  that  the  plaintiff  granted  the  very  tenement       L  ^^^  ] 
which  was  the  subject  of  this  action,  to  the  defendant,  under  this 
very  description.    It  clearly  was  not  competent  to  him  to  derogate 
from  his  grant. 

The  rejected  evidence  merely  went  to  a  point  which  was  put  to 
the  jury  as  a  matter  that  was  not  in  contest  between  the  parties, 
viz.,  that,  at  some  period  or  another,  the  lord  was  in  possession  of 
Haidwood.  Even  if  the  evidence  was  improperly  rejected,  therefore, 
that  is  no  ground  for  a  new  trial.  In  Doe  d.  Wehh  v.  Langfield  (13), 
it  was  held,  upon  the  authority  of  Doe  d.  Lord  Teynhamw.  Tyler  (u), 

(1)  64  E.  B.  625  (5  Q.  B.  773J.  267). 

(2)  2  Stra.  1129.  (9)  16  R.  E.  77  (2  Pricje,  399). 

(3)  10  R.  R.  235  (10  East,  109).  (10)  47  R.  R.  330  (4  Y.  &  C.  (Ex.) 

(4)  56  R.  R.  547  (6  M.  &  W.  153).  293). 

(5)  4  T.  i{.  669.  (11)  3  Bing.  N.  0. 408  ;  4  Scott,  137. 

(6)  Cor.  Lord  Lyndhukst,  C.  B.,  (12)  7  Ad.  &  El.  627. 
Ex.,  11th  July,   1832;    cited    1   Phil.  (13)  73  R.  R.  593  (16  M.  &  W.  497). 
Evid.  9th  ed.  314.  (14)  31  R.  R.  496  (6  Bing.  541 ;    4 

(7)  40  R.  R.  604  (1  Cr.  M.  &  R.  347).  Moo.  &  P.  377). 

(8)  32  R.  R.   524    (3  Man.  &  Ry. 
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DoKd.       and  Crease  v.  Bafrett{\),  that,  where  evidence  tending  to  establish 

9.  a   point  already  supported   by  more  direct  proof,  is  improperly 

BVIS8.       rejected,  the  Court  will  not  grant  a  new  trial  on  that  ground,  if  they 

see  that  the  case  would  not  have  been  advanced  further  by  admitting 

the  particular  piece  of  evidence. 

There  is  no  pretence  for  saying  that  the  verdict  was  against  the 
evidence. 

Manningf  Serjt.  (with  whom  were  Butt  and  Slade),  in  support 
of  the  rule : 
[  •ide  1  The  accounts  in  question  were  preserved  *among  the  muniments 

of  the  manor  at  the  castle  of  Taunton. 

(Maulb,  J. :  They  are  a  sort  of  qiuxsi  record  of  the  officer  of  the 
lord,  in  which  he  copied  the  accounts  of  the  reeves.  How  would 
these  documents  charge  the  reeve,  had  he  been  living  ?) 

Coupled  with  the  fact  that  the  reeves  were  in  the  habili  of  accounting 
annually  at  the  castle,  these  accounts  clearly  would  be  evidence  to 
charge  them.  In  Brune  v.  lliompson  (2),  in  assumpsit  for  tolls,  a 
computus  of  a  prepositus  or  reeve,  of  33  Hen.  VI.,  which  was 
brought  from  the  muniment-room  of  the  lord  of  the  manor,  and  in 
which  the  reeve  purported  to  charge  himself  with  the  receipt  of 
money,  was  held  to  be  admissible  in  evidence,  though  not  signed, 
and  without  any  proof  of  the  handwriting.  The  accounts  there 
were  precisely  in  the  same  form  as  the  accounts  tendered  here. 

(Maule,  J. :  There  are  cases  which  show  that  entries  in  which  a 
man  charges  himself  on  the  one  side,  and  discharges  himself  on  the 
other,  are  admissible  altogether,  where  the  whole  is  so  incorporated 
as  to  show  it  to  be  one  entire  subject-matter,  and  where  the  thing 
would  be  otherwise  unintelligible  ;  as  in  the  case  of  the  accoucheur : 
Highavi  v.  Ridgicay.  But  the  question  is,  can  you  read  an  entry 
which  i)er  se  would  not  be  admissible,  merely  because  it  accom- 
panies entries  that  are  admissible,  where  it  is  not  essential  to  die 
understanding  of  that  which  is  legitimate  evidence  ?) 

In  Williams  v.  Geaves  (3),  it  was  held  to  be  no  objection  to  the 
admissibility  of  an  entry  by  which  a  deceased  steward  charges 
himself,  that  the  balance  of  the  account  is  in  favour  of  the  steward. 
[He  cited  from  the  notes  to  Higham  v.  Ridgway,  in  Smith's  Leading 
t  *»8  ]       Cases,  vol.  2,  p.  195  (6),  and  continued :]  One  of  the  earliest  cases 

(1)  40  E.  R.  779  (1  Or.  M.  &  E.919).  (3)  56  R.  R.  859  (»  Car.  &  P.  592). 

(2)  Car.  &  M.  84. 
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upoh  this  subject,  is,   Warren  v.  Greenville  {\),  where  an  entry  in       DoKd. 
the  book  of  a  deceased  attorney,  of  a  charge  for  suffering  a  recovery,       i'^Q^^akb 
was  admitted  to  prove  that  the  recovery  had  been  suffered.  Hifviss. 

(V.  Williams,  J. :  The  entry  was  made  evidence  by  the  admission 
of  payment.) 

The  whole  entry  was  evidence.  [They  cited  Doe  d.  Reece  v.  Rohson  (2), 
Lancmn  v.  Lovell  (8),  and  Doe  d.  Bodenham  v.  Colcombe  (4).]  The  [  ^oo  ] 
accounts  here  consisted  of  entries  by  which  the  reeve  debited  him- 
self with  sums  received,  on  the  one  side,  and  on  the  other  side 
showed  how  he  had  disposed  of  the  moneys  :  they  were  entire  and 
indivisible,  and  clearly  admissible,  according  to  the  rule  laid  down 
by  Parke,  B.,  in  Davies  v.  Humphreys  (5),  where  that  learned  Judge 
says  that  *^  the  entry  of  a  payment  against  the  interest  of  the  party 
making  it,  has  been  held  to  have  the  effect  of  proving  the  truth  of 
other  statements  contained  in  the  same  entry,  and  connected  with 
it.'*  Here,  the  whole  account  is  one  simultaneous  entry ;  and  there 
is  a  direct  connexion  between  the  receipt  of  the  lord's  money  and 
the  application  of  that  money.  In  Musgrave  v.  Enimerson  (6),  *a  [  •ftoi  J 
paper,  signed  by  a  deceased  steward,  charged  him  with  the  receipt 
of  a  gross  sum :  in  the  same  box  was  found  an  antient  rental,  in 
the  same  handwriting,  but  unsigned,  containing  an  account  of  the 
items  which,  added  together,  made  up  the  gross  sum  with  which  the 
deceased  steward  so  debited  himself ;  and  it  was  held  admissible. 

(V.  Williams,  J. :  The  aggregate  of  the  items  on  the  unsigned 
paper  being  the  same  as  that  in  the  account  which  was  signed  by 
the  steward,  it  was  held  to  be  sufficiently  authenticated.  That  is 
all  that  case  amounts  to.) 

In  Viner's  Abridgment  (7),  is  an  original  case  to  the  following  efifect : 
''  Bill  in  Chancery  by  trustees  of  a  charity,  to  subject  an  estate  to  a 
rent  of  3/.  138.  Id.  against  the  owners  of  the  land,  one  whereof  was 
lately  purchaser,  but  had  reserved  money  in  his  hands  on  account 
of  this  rent,  though  not  certain  out  of  what  lands  it  was  issuing. 
Several  court-rolls  were  read,  where  this  rent  was  mentioned,  but 
not  said  out  of  what  lands  ;  others  mentioned  lands  in  such  a  place. 
They  read  also  papers  (copies  of  rentals  given  to  bailiffs  to  collect 
by),  and  read*  evidence  that  these  bailiffs  charged  themselves  with 
the  sums  there  mentioned ;  for,  the  charge  of  the  bailiff's  receipt, 

(1)  2  Stra.  1129.  (5)  55  E.  R.  547  (6  M.  &  W.  153). 

(2)  13  R.  R.  361  (15  Eaat,  32).  (6)  16  L.  J.  Q.  B.  174. 

(3)  6  Car.  A  P.  443.  (7)  Title  Evidence  (A.  b.66).  Vol.  12, 
(4]  Car.  &  M.  155.  p.  131. 
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Dos  d        that  makes  these  rentals  evidence :  so  the  hailifT's  accounts.    Decree 
for  plaintiff  against  all  defendants,  they  joining  in  defence,  and  it 
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not  appearing  out  of  what  particular  lands  the  rent  was  issuing,  sc' 
no  remedy  at  law.    Pasch.  11  G.,  in  Cane." 

(Maule,  J. :  There  is  no  doubt  that  entries  by  bailiffs,  chargiog 
themselves,  are  evidence.) 

In  none  of  the  cases  is  the  rule  laid  down  so  narrowly  as  is  now 
suggested.  And  the  doctrine  of  the  Court  of  Exchequer,  in  Btdltn 
V.  Michel,  goes  the  full  length  of  sustaining  the  argument.  The 
[  ♦502  ]  *only  distinction  between  the  present  case  and  Higham  v.  Ridgicatf, 
appears  to  be  this :  There,  the  item  favourable  to  the  accountant 
was  received  in  evidence,  because^  in  the  same  account,  be 
admitted  that  the  item  had  been  discharged  by  direct  payment 
by  the  emj^loyer.  Here,  it  was  sought  to  support  the  favoar- 
able  item,  by  showing  that  the  accountant  had  admitted  that 
it  was  discharged  by  indirect  payment,  viz.  by  the  receipt  of 
the  amount  from  the  employer's  debtors,  a  distinction  which  KotCf 
V.  Brenton  (i)  and  the  other  cases  cited  show  to  be  a  distinction  in 
form  only,  a  distinction  without  a  difference.  If  this  had  been 
a  proceeding  to  which  the  reeve  was  a  party,  it  might  have  been 
fairly  said  that  an  entry  made  by  the  reeve  in  his  own  discharge 
could  not,  except  under  special  circumstances,  be  evidence  for  him. 
But  the  argument  on  the  other  side  is,  that  there  are  here  no 
special  circumstances  to  make  the  entry  evidence  for  the  reeve.  If 
so,  he  could  have  no  motive  for  making  the  statement,  unless  that, 
statement  were  warranted  by  the  fact.  It  is  the  very  case  adverted 
to  by  Lord  Ellbnborough  [in  Doe  d.  litece  v.  liobson  (2)] ,  of 
absence  of  interest  to  pervert,  with  competency  to  know,  the  fact. 
The  disposition  of  the  Courts,  as  well  as  of  the  Legislature,  has  been 
of  late,  to  widen  the  door  for  the  admissibility  of  evidence,  trusting 
to  the  discretion  of  Judges  and  juries  in  using  due  caution  with 
regard  to  the  circumstances  which  may  affect  the  weight  of  the 
evidence.  Here,  the  Court  is  invited  to  take  a  backward  step,  and 
to  reject  evidence  the  cogency  of  which  cannot  be  doubted. 

The  entries  in  question  were  admissible  on  another  ground,  viz. 
that  they  were  accounts  kept  by  a  servant  in  the  ordinary  course  of 
his  employment :  Piice  v.  The  Earl  of  Tornngton  (3) ;  Doe  d. 
PatteshaU  v.  Turford  (4). 

(1)  32  E.  E.  524  (3  Man.  &  Ey.  133).   (3)  1  Salk.  285  ;  I  Sm.  L.  C.  139. 

(2)  13  E.  B,  361  (15  East,  32).      (4)  37  E  E.  581  (3  B.  &  Ad.  890 
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(Maulb,  J. :  In  all  those  cases,  the  entry  was  part  of  the  transac-       Dob  d. 

tion  it  purported  to  record.     Of  the  same  order  is  the  presumption  ^^^"^^^^* 
that  a  letter  has  been  posted,  where  the  ordinary  course  of  business       Bbviss. 
in  an  office  would  be  so  to  do.) 

Poole  V.  Dicas  (i)  is  a  case  of  the  same  description.     *     *     • 

(Maulb,  J. :  Your  argument  would  make  every  banker's  or  trades- 
man's ledger  evidence  to  prove  every  entry  contained  in  it.  The  true 
ground  upon  which  the  cases  you  cite  proceeded,  was,  that  the  entry 
and  the  act  recorded  by  it  were  contemporaneous.) 

Here,  the  entry  of  the  charge  and  the  entry  of  the  discharge  are 
contemporaneous  acts. 

The  accounts  are  admissible  upon  another  ground,  viz.  that 
almost  all  of  those  which  were  rejected  have  a  quietus  attached, 
which  operates  as  an  admission  by  the  lord,  charging  himself,  and 
discharging  the  reeve.  This  was  discovered  since  the  trial,  by 
comparing  the  faint  traces  remaining,  with  the  rolls  of  other 
hundreds,  in  which  the  quietus  was  more  perfect. 

(Crbsswell,  J. :  You  can  hardly  have  a  new  trial  upon  that 
ground.) 

It  is  further  submitted  that  these  rolls  possess  a  public  character, 
which  makes  them  evidence. 

The  learned  Judge  was  clearly  wrong  in  leaving  the  construction       [  504  j 
of  the  antient  grants  to  the  jury.    And,  if  there  be  any  variation 
introduced  by  the  change  of  language  in  the  evidences  of  title,  they 
must  be  construed  with  reference  to  the  lord's  duty,  to  admit  to  the 
immemorial  customary  tenement. 

The  lord  is  not  estopped  by  the  form  of  the  last  entry,  in  passing 
which  he  acted  ministerially  only. 

The  lord  claims  the  subsoil,  subject  to  the  right  of  the  customary 
tenant  of  the  pastura,  in  the  surface.  He  claims  also  the  trees  and 
a  sufficient  portion  of  the  surface,  as  well  as  of  the  subsoil,  for  their 
nourishment.  If  he  is  entitled  to  either  of  these,  there  should  have 
been  a  verdict,  pro  tanto,  for  his  lessee,  the  plaintiff. 

COLTMAN,  J. : 

The  first  question  in  this  case  turns  upon  the  meaning  of  the 
words  **pastura  hosci  et  suh-bosci  de  Haidwood,^^  in   the  ancient 

(1)  41  B.  B.  646  (I  Bing.  N.  C.  649;  1  Soott,  600). 
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Dob  d.  documents  that  were  given  in  evidence.  The  defendant  starts  ^i± 
r.  this  circumstance  in  his  favour,  viz.  that  the  enjoyment  of  the  IaL\ 

BBVI88.  j^g  fj^j.  hcLck  as  living  memory  goes,  has,  under  this  description,  I-^ru 
of  the  nature  and  to  the  extent  which  he  now  claims.  The  modtrn 
usage  is  uniform,  that  the  tenants,  on  admittance  by  the  descriptii  li 
of  the  "pasture,  wood,  and  underwood  of  Haidwood,"  since  try 
statutes  requiring  records,  &c.,  to  be  written  in  the  Engli-i. 
language,  have  claimed  and  enjoyed  the  land  itself,  and  not  the 
pasturage  only.  It  is  impossible  to  suppose  that  the  parties  (ii  dii 
not  at  this  time  know  what  was  the  nature  and  extent  of  the  enjuv- 
ment  intended  to  pass  by  that  description.  And,  if  the  modenj 
entries  are  capable  of  being  so  construed,  I  think  the  terms  of  tht 
antient  entries  may  admit  of  the  same  construction.  Contemfio< 
raneous  usage  may  be  resorted  to  for  the  purpose  of  explaining  ai:} 

L  •606  J  uncertainty  *or  ambiguity  in  antient  grants.  I  entirely  agree  with 
my  brother  Manning^  that  the  words  of  the  old  entries  here^pattuhi 
bosci  et  8ub-ho8ci,  might  mean  the  pasture  of  the  wood  and  under- 
wood only.  But  I  think  they  are  clearly  also  susceptible  of  a 
construction  that  will  carry  the  land  itself.  That  being  so,  evidence 
was  offered,  and  received,  to  show,  by  contemporaneous  (2)  and 
uniform  usage,  how  those  words  had  been  understood  and  de^li 
with  :  and,  that  evidence  being  admitted,  it  then  became  a  question 
for  the  jury.  The  evidence  on  the  one  side  consisted  of  the  reeve-' 
accounts  showing  the  receipt,  by  the  lord  of  the  manor,  of  profits  in 
the  woods  and  underwoods  in  question  :  and,  on  the  other  side, 
there  was  evidence  of  user  inconsistent  with  the  lord's  claim  to  tht^ 
land,  and  with  the  construction  now  sought  to  be  put  upon  the 
antient  entries,  by  the  lessor  of  the  plaintiff.  The  documents  having 
been  admitted,  it  seems  to  me  that  the  whole  might  properly  be 
submitted  to  the  jury,  in  order  to  lead  them  to  the  right  construc- 
tion of  those  words  '*  pastura  bosci  et  aub-bosci,''  in  the  antient 
grant :  and,  considering  the  long  and  uninterrupted  enjoyment  of 
the  land  by  those  claiming  under  that  grant,  I  think  the  jury  would 

(1)  At  Taunton,  not  at  Winchester,  as  well  as  underwood,  belonging  to  the 

(2)  Queer Cf  the  period  to  which  this  customary  tenant  of  the  land),  or  to 
term  is  applied,  to  the  time  when  the  the  later  period  when  the  sub-officer 
lord  converted  the  soil  into  bricks,  appointed  by  the  patentee  for  life  of 
and,  by  the  agency  of  antient  cus-  the  predecessor  of  the  absent  Bi8hi>p, 
ternary  officers  of  the  manor,  called  and  acting  as  attorney  of  the  customary 
woodwards,  receiving  an  immemorial  tenant,  had  fraudulently,  or  carelessly, 
customary  fee,  cut  the  wood  and  enlarged  the  customary  estate,  by  a 
underwood  (in  this  manor  all  timber,  mistranslation  ? 
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have  come  to  an  unreasonable  conclunion,  if  they  had  found  any        doe  d. 
other  verdict  than  that  which  they  did.  ^. 

The  next  question  is,  whether  the  pipe-rolls  of  the  manor  which  Bbviss. 
were  offered  in  evidence  on  the  part  of  *the  lessor  of  the  plaintiff,  [  •506  i 
and  which  were  rejected,  were  properly  admissible.  It  has  been 
contended,  that,  not  only  the  charging  part,  but  also  the  discharging 
part  of  the  reeves*  accounts  which  these  rolls  contained,  were 
admissible:  and  for  this  the  case  of  Bullen  v.  Michel  is  mainly 
relied  upon,  where  Gibbs,  C.  B.,  is  reported  to  have  said  (i)  that 
"one  side  of  the  account, — the  charging  side, — will  be  evidence, 
because  the  reeve  charges  himself;  and  the  discharging  side  will 
be  evidence,  not  only  because  it  is  part  of  the  same  account,  but 
because  the  bailiff  admits  the  propriety  of  it :  in  one  case,  it  is 
against  the  reeve  to  charge  himself,  and,  in  the  other  case,  it  is 
against  the  bailiff  to  allow  his  discharge."  It  is  clear  that  what 
the  Lord  Chief  Baron  (i)  there  mainly  relies  on,  is,  the  fact  of  the 
bailiff's  admitting  the  correctness  of  the  account.  He  did  not 
sufficiently  advert  to  the  distinction  between  the  production  of  the 
accounts  in  an  action  against  the  party  himself,  and  using  them  as 
evidence  against  a  third  person  (2).  In  the  latter  case,  the  ground 
of  admissibility  is  a  special  one :  the  reeve  has  no  interest  in 
speaking  falsely,  when  he  is  charging  himself ;  but  it  is  obviously 
his  interest  to  falsify  the  account  quoad  the  discharging  part  of 
it  (3).  This  matter  was  considered  in  *Knight  v.  The  Marqtcess  of  [  ♦soT  ] 
Watei'fordy  where  Aldbrson,  B.,  observes,  with  respect  to  Bullen  v. 
Michel,  that  "  the  decision  was  right,  without  taking  into  considera- 
tion all  the  reasons  given  for  it."  In  that  case,  the  learned  Baron 
expressly  decided  (4)  that  the  charging  part  of  the  account  might  be 

(1)  It  was  the  long-considered,  to  show  that  the  Court  took  into  its 
written  judgment  of  the  Court  of  consideration  the  effect  of  the  produc- 
Exchequer  (Qibbs,  C.  B.,  Wood,  11,  tion  of  the  account  as  against  the 
Thompson,  B.,  and  Graham,  B.),  accountant,  an  inquiry  wholly  foreign 
expressly  recognised  afterwards  b^  to  the  question  there  argued. 
Thompson  when  C.  B,,  and  by  (3)  ♦  ♦  The  decision  on  the  trial 
BicHARDS,  B.,  and  affirmed  by  the  at  Bar  in  Howe  t.  Brenton  was  not 
House  of  Lords.  It  is  true  that  the  noticed  in  the  judgment  in  the  prin- 
aliirmance    in   Dom.   Proc.   did    not,  cipal  case. 

like  the  recognition   by   Thompson,  (4)  The   decision,    in    which    the 

C.   B.,   and  Bichards,   B.,   refer  to  learned  Baron,  without  hearing  any 

the  written,  and  then  printed,  judg-  argument  on  the    point,   summarily 

ment :  but  no  disapprobation  of  any  disposed  of  the  deliberate  judgment  of 

part    of     that    judgment    was    ex-  the  Court  of  Exchequer  in  Bullen  y. 

pressed.  Michd,  took  place  in  a  short  conversa- 

(2)  There  is  nothing  in  the  report  tion  which  occurred  in  the  course  of 

47— a 
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DoK  d.       read,  but  not  the  discharging  part :  and  I  think  that  decision  wa: 

KiNOLAKK    j.jgjj|.^     Where  the  charging  part  of  the  account  refers  to  the  di?- 

BEVI88.       charging  part,  it  may  be  necessary  to  read  the  whole.      So,  where 

the  latter  contains   any   thing  explanatory  of  the   former,  that 

may  render  the  whole  account  admissible.      But  that  is  not  the 

case  here. 

A  further  ground  upon  which  it  was  suggested  that  the  ac(^ants 
were  admissible,  was,  that  the  entries  purported  to  be  made  by  the 
party  in  the  course  of  his  duty.  That,  however,  was  disposed  of  in 
the  course  of  the  argument,  because  the  entries  did  not  appear  to 
have  been  made  contemporaneously  with  the  payments. 

The  next  ground  upon  which  the  documents  were  contended  to 
be  receivable,  was,  that  they  contained  admissions  by  the  lord 
against  his  own  interest,  coming,  as  they  did,  from  the  lord's 
muniment-room.  But  it  was  not  with  that  view  that  the  docu- 
ments were  tendered  at  the  trial :  they  were  tendered  simply  ^ 
the  reeve's  accounts,  in  which  the  reeve  charged  himself.  If  it  had 
been  put  at  the  trial  on  the  ground  of  an  admission  by  the  lonl 
adverse  to  his  own  interest,  that  would  have  led  to  a  totally  different 
inquiry. 

There  is  no  ground  for  saying  that  these  rolls  were  admissibit 
as  public  documents. 
[  508  ]  For  these  reasons,  it  seems   to  me  that  this  rule  ought  to  he 

discharged. 

Maulb,  J. : 

I  am  of  the  same  opinion.  The  alleged  misdirection  arises  from 
the  learned  Judge  having  left  it  to  the  jury  to  say,  whether,  taking 
the  usage  into  consideration,  the  words  "  pastura  bosci  et  9ub-bosci 
de  Haidwoodj"  in  the  original  grant,  were  intended  to  pass  the  land. 
There  was  evidence,  that,  as  far  back  as  living  memory  could  reach, 
the  land  had  been  claimed  and  enjoyed  under  that  description  (i). 
The  words  used  in  old  copyhold  admissions,  which  are  usually  the 
same  age  after  age,  have  in  the  course  of  time  become  simply 
names,  like  the  names  of  persons  or  of  places.  It  was  quite  com- 
petent to  the  parties  originally  to  designate  this  interest  which 
the  evidence  showed  had  been  immemorially  enjoyed,  **  pMtuTa 

the  argument,  and  had  probably  been  came  to  be  prepared. 

forgotten    long    before    the    written  (1)  The  last   entry  with    that  d« 

judgment  of  the  same  learned  Judge,  scription,  was  in  1715. 

in  which  the  point  is   not   noticed, 


VOL.  Lxxviii.]       1849.     C.  P.     7  C.  B.  508—509.  741 

bosci  et  suh-hosci.*'     And  I  think   the   learned  Judge  was  quite        Dok<i 
right  in  leaving  it  to  the  jury  as  he  did  ;  and  that  their  conclusion  ^[ 

was  just.  ^'=^^^«- 

As  to  the  rejection  of  evidence,  the  case  stands  thus :  The  docu- 
ments in  question  were  offered  as  accounts  rendered  by  a  reeve  to 
his  lord,  in  which  the  reeve  charged  himself.  There  was  no 
suggestion  at  the  trial  that  the  account  was  admissible  on  the 
ground  that  the  lord,  by  admitting  the  propriety  of  the  account 
80  rendered,  had  charged  himself :  and  it  would  be  manifestly 
unjust  to  allow  that  ground  to  be  taken  now,  seeing  that,  if  it  had 
been  so  put  then,  it  might  have  been  explained.  The  question, 
then,  is,  whether  items  in  that  account,  in  which  the  reeve  charges 
the  lord,  and  not  himself,  are  to  be  admitted  as  evidence,  merely 
because  there  are  items  on  the  other  side  of  the  account  that  are 
admitted.  The  principle  upon  which  entries  and  declarations  by 
deceased  persons  are  held  admissible,  is  *this :  As  a  general  rule,  [  •509  ] 
declarations  not  upon  oath,  are  not  received :  but  an  exception  is 
made  in  favour  of  admissions,  which,  being  against  the  interest  of 
the  party  making  them,  it  could  not  have  been  supposed  would 
have  been  made,  if  contrary  to  the  truth.  That  exception  applies 
to  the  case  of  entries  whereby  a  party  charges  himself  with  the 
receipt  of  money  for  which  he  has  to  account ;  but  it  manifestly 
does  not  apply  to  entries  in  discharge  of  the  party  making  them. 
It  may  be  that  a  person,  in  charging  himself,  makes  a  declaration 
which  is  not  intelligible  without  looking  at  the  other  side  of  the 
account ;  and,  in  that  case,  recourse  must  necessarily  be  had  to  both 
sides.  Such  was  the  case  of  Higham  v.  Ridgway,  where  an  entry 
made  by  a  man-midwife,  who  had  deHvered  a  woman  of  a  child,  of 
his  having  done  so  on  a  certain  day,  referring  to  his  ledger,  in 
which  he  had  entered  a  charge  for  his  attendance,  which  was 
marked  ''paid,*'  was  held  to  be  evidence  upon  an  issue  as  to  the 
age  of  such  child  at  the  time  of  its  afterwards  suffering  a  recovery. 
It  could  not  be  supposed  that  the  accoucheur  would  have  acknow- 
ledged the  receipt  of  his  fee,  unless  the  thing  had  really  happened ; 
and  he  clearly  had  no  interest  in  falsifying  the  fact.  I  entirely 
concur  in  the  remark  made  by  Aldbrson,  B.,  in  Knight  v.  The 
Marquess  of  Waterford,  upon  the  judgment  of  Gibbs,  C.  B.  (i),  in 
Ihdlen  v.  Michel.  There  (in  Bidlen  v.  Michel),  the  question  was  as 
to  the  admissibility  of  certain  items  in  accounts  stated  by  the  reeve 
of  the  Abbey  of  Glastonbury,  and  allowed  by  the  bailiff  or  steward. 

(I)   Vvh  mpra,  739  (1). 


742  1849.     C.  P.     7  C.  B.  509—511.  [b.r. 

DoKd.       Those   accounts  were  receivable  upon  a  perfectly  unquestionable 

iNOLAKB    gy^m^^^   ^jg    ^he  admission   of  the  bailiflf.      The  other  ground 

BKVIS8.       adverted  to  by  the  Chibf  Baron  (i), — that  the  items  of  discharge 

[  •510  ]       formed  part  of  the  same  account  *with  those  by  which  the  reeve 

charged  himself,  is,  to  say  the  least  of  it,  extremely  doubtful.    I 

think,  therefore,  that  the  items  of  discharge  in  the  accounts  in 

question,  which  were  not  referred  to  in,  or  necessary  to  explain, 

the  items  of  charge,  which  were  admitted  and  read,  were  properly 

rejected.     The  presumption  that  these  entries  are  false,  is  at  least 

as  strong  as  the  presumption  that  the  others  are  true. 

As  to  the  suggestion  that  these  accounts  were  admissible  as  part 
of  the  res  gesta,  I  do  not  feel  it  to  be  necessary  to  make  any  remark. 
Nor  do  I  think  they  were  receivable  on  the  ground  which  makes 
public  documents  receivable.  Upon  the  whole,  the  conclusion  I 
have  arrived  at,  is,  that  the  rejection  of  them  was  perfectly  right. 

The  result  of  the  evidence  properly  admitted,  was,  that,  as  far 
back  as  can  now  be  inquired  into,  the  land  in  question  has  passed 
by  the  same  terms  as  it  now  passes  by,  or  by  other  terms  less 
favourable  to  the  possessor.  I  do  not  think  that  the  circumstance 
that  the  lord  might,  at  some  very  distant  period,  have  enjoyed  some 
small  profit  out  of  the  woods  of  Haidwood,  is  at  all  inconsistent 
with  the  right  of  the  copyholder  to  the  soil  (a),  or  that  it  ought  to 
be  permitted  to  outweigh  all  the  other  evidence  in  the  cause.  I 
think  the  verdict  would  clearly  have  been  wrong,  if  found  the 
other  way. 

[  fill  ]       Crbsswbll,  J. : 

I  am  entirely  of  the  same  opinion.  I  understand  my  brother 
Manning  to  found  his  claim  to  a  new  trial  on  this,  that  the  land  in 
question  was  copyhold  of  the  manor  of  Tauuton  Deane,  and  that 
by  the  admission  of  the  tenant  thereto  a  limited  interest  only  was 
granted,  viz.  the  pasturage,  and  not  the  land  itself.      He  insists, 

(1)  Vide  auprttf  739  (1).  evidence    that,    at    the  time  of    the 

(2)  It  is  not  necessarj^  to  the  purity  exercise  of  those  acts  of  ownership  on 
of  a  customary  estate  that  it  should  the  pai-t  of  the  lord,  the  pastnra  bmn 
have  been  always  customarily  demised.  et  sub-boeci  de  Haidwood  was  in  the 
It  is  sufficient  if  it  has  been  always  actual  tenure  of  a  customary  tenant, 
customarily  demisable.  The  mere  But  the  existence  of  immemorial 
possession  and  perception  of  profits  by  woodwards,  receiving  an  immemorial 
the  lord  for  ever  so  long  a  period,  customary  fee  for  the  superintendence 
might  not,  therefore,  of  itself,  be  very  of  this  wood,  on  behalf  of  the  loiti,  is 
material,  and,  at  all  events,  would  not  hardly  reconcilable  with  the  perpetual 
be  conclusive,  in  the  absence  of  any  customary  demisability  of  the  wood. 
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that,  although  the  language  of  the  admission  may  seem  to  include       doe  cL 
the  land,  in  truth  it  was  not  so  intended  ;  and  that  the  lord  had  no  r. 

power  to  make  a  new  grant.  A  great  many  entries  were  read  from  B^viss. 
the  court-rolls  of  the  manor,  for  the  purpose  of  explaining  what 
was  meant  by  the  words  ''pastura  bosci  et  sub-bosci  de  Haidwood ; " 
and  contemporaneous  evidence  of  the  mode  of  enjoyment  was  also 
given.  It  has  been  insisted  that  the  learned  Judge  was  wrong  in 
putting  this  to  the  jury.  But  I  apprehend  the  antient  grant  was 
fairly  susceptible  of  the  construction  now  put  upon  it  on  the  part 
of  the  defendant :  the  words  might  have  been  intended  to  describe 
the  land  itself,  or  the  interest  meant  to  be  conveyed.  And  there  is 
abundant  authority  to  show  that  evidence  of  contemporaneous  (i) 
usage  may  be  received  for  the  purpose  of  explaining  ambiguous 
terms  in  a  grant.  Thus,  in  Wadley  v.  Baylm  (2),  it  was  held  that 
evidence  of  contemporaneous  acts  of  the  occupiers  of  the  land,  might 
be  received  to  explain  an  ambiguous  award  of  a  road  under  an 
Inclosure  Act.  So,  here,  evidence  of  the  course  of  enjoyment  of  the 
land  under  subsequent  admissions  in  the  same  form  (s)  was  clearly 
admissible,  to  explain  what  was  meant  by  the  original  grant.  The 
evidence  showed,  that,  as  far  back  as  living  memory  extended,  the 
customary  tenants  admitted  to  the  tenements  in  question,  enjoyed 
the  land  itself :  and  we  must  presume  that  they  so  enjoyed  it  at 
the  time  of  the  passing  of  the  statutes  ^changing  the  language  of  [  *<^12  J 
records.  There  is  every  reason  for  believing  that  the  enjoyment 
was  the  same  in  antient  as  in  more  modern  times. 

But  it  is  said  that  the  learned  Judge  should  not  have  left  it  to 
the  jury  to  say  what  was  the  meaning  of  the  terms  used  in  the 
original  grant,  but  should  have  taken  upon  himself  to  construe  it, 
inasmuch  as  that  course  deprived  the  plaintiff  of  the  opportunity  of 
tendering  a  bill  of  exceptions  (4).  In  substance,  the  learned  Judge 
directed  the  jury  to  find  for  the  defendant  if  they  thought  that  the 
original  grant,  explained  by  the  evidence  of  usage,  was  intended  to 
convey  the  land.  If  the  counsel  for  the  plaintiff  meant  to  insist 
that  evidence  of  usage  was  not  admissible,  there  was  nothing  to 
prevent  them  from  tendering  a  bill  of  exceptions. 

With  respect  to  the  question  of  evidence,  I  entirely  agree  with 
what  has  fallen  from  my  brother  Coltman  and  my  brother  Maulb. 

(1)  Suprot  738  (2).  (4)  If  the  objection  had  taken  this 

(2)  15  R.  R.  645  (5  Taunt.  752).  form,  it  would  have  been  met  by  the 

(3)  No  objection  could  have  been  fact  that  a  bill  of  exceptions  was 
taken  to  such  evidence,  if  it  had  been  tendered. 

offered,  which  was  not  done. 
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Dob  d.       The  principle  upon  which  entries  made  by  deceased  stewards  and 
«,  other  persons  are  held  to  be  admissible,  is,  that  they  are  admissions 

Bbviss.  against  the  interest  of  the  parties  making  them,  and  are  there- 
fore to  be  presumed  to  be  trud.  Here,  the  reeve's  accounts  were 
admitted  to  the  extent  to  which  he  purported  to  charge  himsell 
But  then  it  was  said,  that,  the  reeve's  admissions  of  the  receipt  of 
money  having  been  received,  the  accounts  were  also  to  be  looked 
at  for  the  purpose  of  seeing  how  he  had  disposed  of  the  money. 
That,  however,  is  a  totally  different  matter.  The  statements  on 
the  one  side  and  on  the  other  may  be  so  blended  together  that  JJie 
one  cannot  be  read  without  the  other :  but  it  does  not  follow,  that, 
in  all  cases,  the  entire  account  must  be  read.  If  the  discharging 
part  of  the  account  be  necessarily  resorted  to  for  the  purpose  of 

[•613]  explaining  the  charging  part,  it  *may  be  evidence.  The  manner 
in  which  the  reeve  disposed  of  mone}^  that  had  come  to  his  hands, 
clearly  was  not  necessary  to  explain  his  admission  of  its  receipt. 
The  circumstance  of  the  expenditure  being  said  to  have  been  made 
in  respect  of  the  same  wood  of  Haidwood,  and  so  part  of  the  res 
gestce,  clearly  makes  no  difference  in  principle. 

With  respect  to  the  custody  from  which  these  documents  came,  it 
is  enough  to  say  that  that  was  not  a  ground  urged  at  the  trial,  and 
therefore  it  cannot  avail  now. 

It  has  also  been  said,  that,  inasmuch  as  some  of  these  accounts 
contain  a  quietusj  a  fact  that  had  not  been  discovered  at  the  time  of 
the  trial,  they  were  admissible  as  declarations  by  the  lord  against 
his  own  interest.  If  that  had  been  proved  at  the  trial,  and 
their  admissibility  had  been  put  upon  that  ground,  possibly  they 
would  not  have  been  objected  to.  At  the  best,  the  plaintiff  is 
now  in  the  situation  of  having  discovered  new  evidence ;  as  to 
which  there  are  two  inflexible  rules,  first,  that  the  evidence  so  dis- 
covered be  material  evidence ;  secondly,  that  it  be  of  such  a  nature 
as  that  the  party  could  not  with  reasonable  diligence  have  obtained 
it  before.  Now,  here,  the  rolls  were  in  the  possession  of  the 
plaintiff  himself  (i).  He  is,  therefore,  not  entitled  to  any 
indulgence. 
As  to  these  documents  being  admissible  on  the  ground  of  their 

(1)  The  rolls  were,  in  fact,  in  the  the  trial,  was,  that  the  lessor  of  the 

possession  of  the  lessor  of  the  plaintiff,  plainti£f  was  the  alienee  in  fee  of  that 

he  happening  to  be  grantee  for  life  of  part  of  the  manor  of  Taunton  Deane 

the  office  of  clerk  of  the  castle    of  which  was  situate  within  the  hundred 

Taunton,  although  no  evidence  to  that  of  Holway, 
effect  was  given.     What  appeared  at 


BiBVISS. 
[  •«!*  ] 
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possessing  a  public  character,  there  is  neither  principle  nor  authority        dok  d. 

.         .,      .  KiNGLAKB 

for  that. 

Upon  the  whole,  I  think  that  the  direction  was  right,  *that  the 
rejected  evidence  was  properly  rejected,  and  that  the  jury  came  to 
a  right  conclusion. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  As  to  the  misdirection,  I  understand 
the  jury  to  have  found  that  "  pastura  bosci  et  siib-bosci  de  Haidwood  '* 
was,  in  effect,  the  name  by  which  the  land  itself  was  designated  in 
the  original  grant  (i).  It  was  the  same  as  if  they  had  found  that 
it  was  known  and  described  as  "  Haidwood-Grove  pasture."  And  I 
think  that  the  case  was  properly  left  to  the  jury,  and  that  they 
were  fully  warranted  in  coming  to  that  conclusion. 

As  to  the  rejection  of  evidence,  I  am  of  opinion  that  the  ruling  (2) 
in  Knight  v.  The  Marquess  of  Waterford,  ought  to  govern  this  case. 
It  seems  to  me  that  the  doctrine  laid  down  by  the  Court  of  Exchequer, 
in  Davies  v.  Humphreys,  upon  the  authority  of  Higham  v.  Ridgway 
and  Doe  v.  Rohson,  that  '*  the  entry  of  a  payment  against  the  interest 
of  the  party  making  it,  is  to  have  the  eflFect  of  proving  the  truth  of 
other  statements  contained  in  the  same  entry,  and  connected  with 
it,"  has  gone  quite  far  enough.  I,  for  one^do  not  feel  inclined  to 
carry  it  any  further. 

For  these  reasons,  I  concur  with  the  rest  of  the  Court  in  thinking 

that  this  rule  ought  to  be  discharged. 

Rule  discharged, 

SMITH  V.  KENRICK(2).  iW9. 

(7  0.  B.  510—566 ;  S.  0.  18  L.  J.  0.  P.  172 ;  13  Jur.  362.)  ^Mayl[ 

Sembie,  that  it  is  the  right  of  each  of  the  owners  of  adjoining  mines,  

where  neither  mine  is  subject  to  any  servitude  to  the  other,  to  work  his  own        [  ^^^  ] 
mine  in  the  manner  which  he  deems  most  convenient  and  beneficial  to  him- 
self, although  the  natural  consequence  may  be  that  some  prejudice  will 
accrue  to  the  owner  of  the  adjoining  mine ;  so  long  as  such  prejudice  does 
not  arise  from  the  negligent  or  malicious  conduct  of  his  neighbour. 

The  plaintiff  was  possessed  of  a  colliery,  called  A.,  and  the  defendant  of  a 
colliery  adjoining,  called  B.,  which  was  upon  a  higher  level  than  A.  Before 
the  defendant  became  possessed  of  colliery  B.,  one  Jones,  who  then  held  it, 

(1)  The  objection  made,  was,  that  (1868)  L.  R.  3  H.  L.  830,  27  L.  J.  Ex. 
such  partial  views  of  the  evidence  had  161 ;  distinguished  in  AU.-Gen.  v. 
been  presented  to  the  jury,  as  neces-  Ttmlxne  (1880)  14  Ch.  D.  58,  49  L.  J. 
sarily  led  them  to  that  conclusion,  Ch.  377 ;  and  referred  to  in  Jordeson  v. 
whether  warranted  by  the  entire  Sutton,  i^c.  Gas  Co.  [1899]  2  Oh.  217. 
evidence  or  not.  254,  68  L.  J.  Ch.  457,  C.  A. 

(2)  Approved  in  Rylands  v.  Fletcher 
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Smith  but  between  whom  and  the  defendant  it  was  found,  as  a  fact,  that  there 

<"•  was  not  any  privity,  either  of  contract  or  of  estate,  made  three  large  holes, 

KKNKiGK.  called  thyrlings,  in  and  through  a  vertical  seam  of  coal,  part  of  colliery  A., 

and  forming  a  barrier  between  the  chambers  in  colliery  A.  and  those  in 
colliery  B.  At  the  time  the  defendant  first  became  the  occupier  of  B., 
there  was  a  large  subterranean  body  of  water  therein,  which  communicated 
with,  and  was  fed  by,  springs  in  the  neighbourhood.  This  water  was  on  a 
higher  level  than  the  chambers  of  B.,  and  separated  from  them  by  a  thick 
horizontal  bar  of  coal  which  was  part  of  colliery  B.  The  chambers  of  B. 
were  on  a  higher  level  than  the  thyrlings  above  mentioned,  and  the 
thyrlings  were  on  a  higher  level  than  the  chambers  of  A. ;  and,  con- 
sequently, the  effect  of  removing  the  horizontal  bar  of  coal  in  B.  necessarily 
was,  that  the  water  above  mentioned  would,  of  itself,  flow  into  the  chambers 
of  B.,  and  that  a  large  portion  thereof  would  also  flow  on  of  itself  from  the 
chambers  of  B.,  through  the  thyrlings,  into  the  chambers  of  A.  The  defen- 
dant, knowing  that  the  thyrlings  were  then  open,  and  that  the  effect  of 
removing  the  horizontal  bar  of  coal  in  B.  would  be  as  above  stated,  never- 
theless did  remove  the  same,  for  the  purpose  of  obtaining  the  coal,  and  so 
working  his  mine  in  the  manner  most  advantageous  to  himself.  In  con- 
sequence of  the  removal  of  this  horizontal  bar  of  coal  in  B.,  the  water 
flowed  into  the  chambers  of  B.,  and  thence,  through  the  thyrlings,  into  the 
chambers  of  A.,  and  inundated  the  same : 
Held,  that  the  defendant  was  not  responsible  for  the  injury  so  occasioned. 

Thi8  was  an  action  on  the  case,  in  which  the  New  British  Iron 
Company,  who  are  incorporated  by  Act  of  Parliament  (i),  and  sue 
by  their  secretary  and  registered  public  oflScer,  were  the  real 
plaintiffs,  to  recover  damages  against  the  defendant  for  wrongfully 
[  ♦sifi  ]  *omitting  to  prevent  water  from  flowing  through  his  mine  into  the 
mine  of  the  Company ;  and  also  for  wrongfully  causing  water  to 
flow  from  his  mine  into  the  mine  of  the  Company. 

[The  report  then  sets  out  the  pleadings.] 
[  640  ]  The  cause  came  on  for  trial  at  the  Chester  Summer  Assizes  in 

the  year  1846,  when,  by  order  of  Nisi  Prius,  a  verdict  was  found 
for  the  plaintiff,  *' subject  to  the  award  and  determination  of  a 
special  case,  to  be  stated  for  the  opinion  of  this  Court  by  a  barrister 
to  whom,  after  the  Court  should  have  given  judgment  on  the  special 
case,  all  matters  in  difference  between  the  said  parties  were  by  the 
said  order  referred.*' 

The  pleadings  in  this  action,  and  the  order  of  Nisi  Prius,  were  to 
form  part  of  the  special  case.  The  plaintiffs  had  abandoned  the  first 
count  of  their  declaration. 

In  obedience  to  the  said  order  of  Nisi  Prius,  the  following  case 
was  submitted  to  the  judgment  of  the  Court : 
[  ♦641  ]  The  plaintiffs,  for  many  years  then  last  past,  and  up  to  *the 

time  of  the  commencing  of  this  action,  were  in  possession  of  a 

(1)  7  &  8  Yict,  c.  :i^xx. 
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colliery  called  Plas  Bennion,   in  the  parish  of  Euabon,  in  the       Smith 
county  of  Denbigh.  Kkkbiok. 

In  the  year  1846,  and  while  the  plaintiffs  were  in  the  possession 
of  Plas  Bennion,  as  aforesaid,  one  Evan  Jones,  and  others,  his 
partners,  became  possessed  of  an  adjoining  colliery  called  the  Avon 
Eitha  Colliery,  in  the  same  parish. 

Evan  Jones  and  his  partners  continued  to  be  possessed  of  the 
last-mentioned  colliery  until  the  month  of  December,  1844.  At 
this  time  they  quitted  possession,  and  were  succeeded  by  the 
defendant,  who  has  remained  in  possession  ever  since. 

The  Avon  Eitha  Colliery  is  on  a  higher  level  than  the  Plas 
Bennion  Colliery. 

At  the  time  when  Evan  Jones  and  his  partners  commenced  their 
occupation  of  the  Avon  Eitha  Colliery,  both  that  colliery  and  the 
Plas  Bennion  Colliery  had  been  worked  to  a  great  extent ;  and  they 
each  contained  several  chambers,  made  by  the  removal  of  large 
quantities  of  coal. 

At  the  time  last  mentioned,  the  colliery  of  Plas  Bennion  was 
bounded  on  the  east  by  a  vertical  seam  or  vein  of  coal,  the  property 
of  the  plaintiffs,  and  part  of  their  colliery ;  and  this  seam  or  vein  of 
coal  formed  a  barrier  between  the  chambers  in  Plas  Bennion  and 
the  chambers  in  Avon  Eitha. 

In  the  beginning  of  the  year  1844,  Evan  Jones  and  partners 
made  three  large  holes,  called  ''  thyrlings,*'  in  and  through  the 
barrier  above  mentioned,  for  the  purpose  of  giving  air  to  the  Avon 
Eitha  Colliery. 

The  defendant  became  the  occupier  of  Avon  Eitha,  without  any 
privity,  either  of  contract  or  of  estate,  between  him  and  his 
predecessors,  Evan  Jones  and  partners. 

At  the  time  when  the  defendant  became  such  occupier,  *there  t*642] 
was  a  large  subterranean  body  of  water  in  Avon  Eitha,  which  com- 
municated with,  and  was  fed  by,  springs  in  the  neighbourhood. 
This  body  of  water  was  on  a  higher  level  than  the  chambers  of 
Avon  Eitha,  and  separated  from  them  by  a  thick  horizontal  bar 
of  coal,  which  was  part  of  Avon  Eitha  Colliery. 

The  chambers  of  Avon  Eitha  were  on  a  higher  level  than  the 
thyrlings  above  mentioned ;  and  the  thyrlings  were  on  a  higher 
level  than  the  chambers  of  Plas  Bennion. 

The  effect  of  removing  the  horizontal  bar  of  coal  in  Avon  Eitha, 
would  be,  that  the  water  above  mentioned  would  of  itself  flow  into 
the  chambers  of  Avon  Eitha ;  and  that  a  large  portion  of  such 


748  1849.     C.  P.     7  C.  B.  642—548.  [b.». 

Smith  water  would  also  flow  on,  of  itself,  from  the  chambers  of  Atoh 
Kbnrick.     Eitha,  through  the  thyrlings,  into  the  chambers  of  *Plas  Bennion. 

The  defendant,  during  his  occupation,  and  before  the  month  of 
June,  1845,  knowing  that  these  thyrlings  were  then  open  into  Plas 
Bennion,  and  that  the  effect  of  removing  the  horizontal  bar  of  coal 
in  Avon  Eitha  would  be  as  above  stated,  nevertheless  did  remove 
the  said  bar  of  coal,  for  the  purpose  of  obtaining  the  said  coal,  and 
so  working  his  mine  in  the  manner  most  advantageous  to  himself. 

In  consequence  of  the  removal  of  this  horizontal  bar  of  coal  in 
Avon  Eitha,  the  water  of  itself  flowed  from  the  said  subterranean 
body  of  water  into  the  chambers  of  Avon  Eitha.  One  portion  of  the 
water  which  had  so  flowed  into  the  chambers  of  Avon  Eitha,  flowed 
on  of  itself  through  the  thyrlings  into  the  chambers  of  Plas  Bennion. 
Another  portion  of  the  water  which  had  so  flowed  into  the  chambers 
of  Avon  Eitha,  and  which,  if  not  obstructed  in  its  natural  course, 
would  have  flowed  down  to  the  bottom  of  Avon  Eitha,  and  below 
the  thyrlings,  was  obstructed  in  its  natural  course  by  a  dam  which 
[  •6-13  ]  the  defendant  had  placed  in  Avon  Eitha,  *and  near  to  the  thyrlings, 
and  was  thereby  thrown  through  the  thyrlings  into  the  chambers 
of  Plas  Bennion.  This  dam  was  removed,  before  the  commence- 
ment of  the  action  next  mentioned  by  some  of  the  workmen  of  the 
Plas  Bennion  Colliery. 

The  vertical  seam  of  coal  above  mentioned  as  forming  the  eastern 
boundary  of  Plas  Bennion,  would  have  been  sufficient  to  prevent 
the  said  flow  of  water  in  Plas  Bennion,  if  the  thyrlings  had  not 
been  made  as  aforesaid  in  the  said  seam  of  coal,  by  Evan  Jones 
and  his  partners. 

On  the  4th  of  June,  1845,  the  plaintiff  brought  an  action  on  the 
case  against  the  defendant,  for  the  injury  caused  to  Plas  Bennion 
by  the  flow  of  water  as  aforesaid. 

On  the  30th  of  January,  1846,  the  defendant  paid  70Z.  into  Court, 
and  pleaded  the  payment  in  the  usual  form :  and,  on  the  28th  of 
March,  in  the  same  year,  the  plaintiffs  replied,  accepting  the  said 
payment  in  satisfaction.  The  record  in  that  action  was  to  form 
part  of  the  present  case. 

The  present  action  was  brought  on  the  30th  of  April,  1846. 

Since  the  commencement  of  the  first  action,  and  up  to  the  time 
of  the  commencement  of  the  present  action,  water  has,  in  conse- 
quence of  the  removal  of  the  said  horizontal  bar  of  coal  in  Avon 
Eitha  as  aforesaid,  occasionally  flowed  of  itself,  in  tlie  manner 
already  stated,  from  the  said  subterranean  body  of  water  in  Avon 
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Eitha  into  the  cliambers  of  Avon  Eitha,  and  bo  also  flowed*  on  of        Smith 
itself,  through  the  thyrlings,  into  the  chambers  of  Plas  Beunion,  in      kknkick. 
the  same  manner  as  has  been  before  stated ;  and  the  colliery  of  Flas 
Bennion  has  been  thereby  injured. 

With  respect  to  the  sufficiency  of  the  said  vertical  seam  of  coal, 
forming  the  eastern  boundary  of  Plas  *Bennion,  as  a  subsisting  [  *&**  ] 
barrier  to  prevent  the  last-mentioned  flow  of  water,  if  the  thyrlings 
had  not  been  made  in  the  said  barrier,  and  with  respect  to  the 
defendant's  knowledge  that  the  thyrlings  continued  open,  the 
facts  were  the  same  as  before  stated,  with  reference  to  the  former 
action. 

The  defendant  contends,  first,  that  this  action  is  not  maintain- 
able, as  the  defendant,  in  getting  the  coal  from  his  own  mine,  in 
the  manner  stated,  has  not  done  any  act  which  it  was  his  duty  to 
refrain  from;  secondly,  that,  at  all  events,  as  he  has  done  no  fresh 
act  whatever  since  the  commencement  of  the  first  action,  to  cause 
a  continuance  of  the  flow  of  water  into  Plas  Bennion,  the  damage 
now  complained  of  might  have  been  compensated  for  in  that  action, 
and  therefore  that  the  former  recovery  is  a  bar  to  this  action. 

The  plaintiff  contends,  first,  that  it  was  the  duty  of  the  defendant 
to  refrain  from  cutting  through  the  bar  of  coal  in  his  own  mine, 
under  all  the  circumstances  of  the  case;  secondly,  that,  at  all  events, 
by  paying  money  into  Court  in  the  former  action,  the  defendant  has 
estopped  himself  from  disputing  the  alleged  duty ;  thirdly,  that  the 
recovery  in  the  former  action  is  no  bar. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  present 
action  is  maintainable. 

Ton  mend  (with  whom  were  Egerton  and  T.  Jones),  for  the 
plaintiff : 

It  is  submitted,  that,  under  the  circumstances  stated  in  this 
special  case,  this  action  is  maintainable.  The  maxims  *'  Prohibetur 
ne  quis  facial  in  8iu>  qiuyd  nocere  possit  alieno,''  and  ^^  Sic  utere  suo  ut 
alienum  non  l(eda8,**  are  distinctly  applicable.  It  was  the  duty  of 
the  defendant  to  prevent  the  damage  which  has  accrued  to  the 
plaintiff  from  the  flowing  of  the  water  through  the  thyrlings  into 
his  mine,  in  consequence  *of  the  removal  by  the  defendant  of  the  C  *^^^  3 
horizontal  bar  of  coal  in  Avon  Eitha.  '*  Qui  non  prohibet  quod 
prohibere  potest y  assentire  videtur^*  (i).  The  true  test  is  given  in 
Mr.  Smith's  note  to  Ashby  v.  White  (2) :  "  The  mode  of  determining 

(1)  2  Inst.  305.  (2)  2  Ld.  Hay.  938 ;  1  Sm.  L.  C.  131  d. 
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Smith        whether  damage  have  or  have  not  been  occasioned  by  what  the  law 
Kbhrick.     esteems  an  injury,  is,  to  consider  whether  any  right  existing  in  the 
party  damnified,  have  been  infringed  upon  ;  for,  if  so,  the  infringe- 
ment thereof  is  an  injury :  and,  it  ap  injury  be  shown,  the  law  will 
presume  that  some  damage  resulted  from  it."     The  law  does  not 
permit  a  man  to  transmit  fire,  or  water,  or  impure  air,  or  to  allow 
his  cattle  to  stray,  beyond  his  own  boundaries,  so  as  to  injure  or 
annoy  his  neighbours.     In  Lambert  v.  Bessey  (i)  it  is  said,  that, 
''  In  all  civil  acts,  the  law  doth  not  so  much  regard  the  intent  of 
the  actor,  as  the  loss  and  damage  of  the  party  suffering ;  and,  there- 
fore (2),  in  trespass  quare  vi-et  annis  claxuum  f regit ,  et  herbam  suatfiy 
pedibus  concidcando,  consuvipsity  in  six  acres,  the  defendant  pleads 
that  he  hath  an  acre  lying  next  the  said  six  acres,  and  upon  it  a 
hedge  of  thorns,  and  he  cut  the  thorns,  and  they,  ipso  invito,  fell 
upon  the  plaintiff's  land,  which   is  the  same   trespass:  and   the 
plaintiff  demurred;  and  adjudged  for  the  plaintiff;  for,  though  a 
man  doth   a  lawful  thing,  yet,  if  any  damage  do  thereby  befal 
another,  he  shall  answer  it,  if  he  could  have  avoided  it.     As,  if  a 
man  lop  a  tree,  and  the  boughs  fall  upon  another,  ij^so  inrito,  yet 
an  action  lies.   If  a  man  shoot  at  butts,  and  hurt  another  unawares, 
an  action  lies.     I  have  land  through  which  a  river  runs  to  j'our 
mill,  and  I  lop  the  sallows  growing  upon  the  river  side,  which 
accidentally  stop  the  water,  so  as  your  mill  is  hindered,  an  action 
[  ^^<6  ]       lies.    If  I  am  ^building  my  own  house,  and  a  piece  of  timber  falls 
on  my  neighbour's  house  and  breaks  part  of  it,  an  action  lies.     If 
a  man  assault  me,  and  I  lift  up  my  staff  to  defend  myself,  and  in 
lifting  it  up  hit  another,  an  action  lies  by  that  person ;  and  yet  I 
did  a  lawful  thing.     And  the  reason  of  all  these  cases  is,  because 
he  that  is  damaged  ought  to  be  recompensed."     The  case  in  the 
Year  Book  presents  an  illustration  which  is  not  noticed  in  Lambert 
V.  Bessey:  Pigot,  J.,  says:  "  So,  if  a  man  hath  a  pond  in  his  manor, 
and  lets  off  the  water,  in  order  to  catch  the  fish  therein,  and  the 
water  inundates  my  land,  I  shall  have  an  action,  though  the  doing 
so  by  him  was  lawful." 

(Gbesswell,  J. :  If  the  barrier  had  still  existed,  the  defendant 
would  have  done  no  wrong:  the  injury  of  which  the  plaintiff 
complains,  is  the  result  of  the  act  of  the  defendant's  predecessor, 
with  whom  he  is  in  no  privity,  and  for  whose  acts  he  is  not 
responsible. 

(1)  Sir  T.  Ray.  421.  ,2)  M.  6  Edw.  IV.  fo.  7  a,  pi.  18. 
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Maulb,  J. :  The  law  upon  the  subject  of  subterranean  rights  was  smith 
very  much  discussed  in  the  recent  case  of  Acton  v.  Blundell{i).  The  kbnrick. 
distinction  between  subterranean  and  surface  rights  seems  to  be  this: 
As  to  surface  flows,  parties  acc[tiire  rights  to  them  because  there  is 
the  acquiescence  of  everybody  who  has  any  interest  in  the  matter. 
But,  as  to  underground  percolations,  no  rights  are  gained,  because 
nobody  knows  anything  about  them.) 

[He  cited  Haivard  v.  Banke8{2),  A  hired' 8  case  (8),  Tenant  v. 
Goldu'in  (4,),  TubervUle  v.  Stamp  {6),  Vau^fhan  v.  Modoveie),  FUliter 
V.  Phippard{7),  and  Sutton  v.  Clarke  (s).] 

(Maulb,  J. :  Suppose  a    man   so  improves    his   own  land    by       [  549  j 
thorough  drainage,  that  it  no  longer  forms,  as  it  did  before,  a  sort 
of  natural  reservoir  for  the  supply  of  his  neighbour's  mill,  will 
an  action  lie  ?)  • 

That  must  depend  upon  the  precise  circumstances  and  position  of 
the  land,  and  the  nature  of  the  supposed  right.     ♦     ♦     * 

(Maulb,  J. :  Suppose  there  had  been  no  subterranean  body  of       [  ^^  ] 
water  in  Avon  Eitha,  but  that,  the  thyrlings  being  open,  heavy 
rain   flooded  that  colliery,  and  flowed   thence  into  Flas  Bennion, 
would  the  owner  of  the  former  be  responsible?) 

There,  the  proximate  cause  of  the  injury  would  be  the  act  of  God. 
Although  a  man  may  not  be  under  any  legal  obligation  to  repair 
the  fences  between  his  own  and  his  neighbour's  closes,  he  is 
nevertheless  bound  to  take  care  that  his  cattle  do  not  wander  from 
his  own  land  and  trespass  upon  the  lands  of  others  :  per  Baylby, 
J.,  in  Boyle  v.  Tamlyn  (9). 

(Grbsswbll,  J. :  You  put  it  as  if  the  defendant  ^himself  had  made       [  *56i  ] 
the  thyrlings  ?) 

Yes.  In  Firnistone  y.  Wheeley{io),  the  declaration  stated  that  the 
plaintiffs  and  defendants  were  owners  of  adjacent  mines ;  that 
the  defendants  had  trespassed  on  the  plaintiffs*  mine,  and 
had  carried  away  a  quantity  of  coal;  that  water  had  arisen  in 

(1)  67  B.  B.  361  (12  M.  &  W.  324).  4  Scott,  244). 

(2)  2  Burr.  1113.  (7)  75  B.  B.  401  (11  Q.  B.  347). 

(3)  9  Co.  Eep,  57  a.  (8)  16  B.  E.  563  (6  Taunt.  29). 

(4)  1  Salk.  360.  (9)  30  B.  B.  343  (6  B.  &  C.  329;  9 

(5)  1  Salk.  13;  1  Ld.  Bay.  264;  1  Dowl.  &  By.  430). 
Comyns's  Bep.  32.  (10)  2  Dowl.  &  L.  203. 

(6)  43  B.  B.  711  (3  Bing.  N.  C.  468 ; 
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Smith  the  defendants'  mine,  against  which,  but  for  the  trespass 
Kknkick.  of  the  defendants,  the  coal  would  have  been  a  sufficient 
barrier ;  that  thereupon  it  became  and  was  the  duty  of  the  defen- 
dants to  prevent  the  water  in  their  mine  from  flowing  into  the 
plaintiffs'  mine;  yet  that  the  defendants  neglected  their  said 
duty,  whereby  the  water  flowed  into  the  plaintiffs'  mine,  and  pre- 
vented them  from  working  the  same  :  and  it  was  held,  on  general 
;  652  )  demurrer,  that  this  was  a  good  count  in  case.  *  *  In  Arkwright 
V.  GeU{\)y  where  a  question  arose  as  to  the  right  to  a  stream 
of  water  flowing  from  a  mine.  Lord  Abingbb,  G.  B.,  in  answer  to 
an  observation  of  the  defendants'  counsel,  that ''  their  act  was  a 
perfectly  lawful  act  of  ownership,"  observed,  "  If  the  plaintiffs  have 
established  that  they  have  a  right  as  against  you  to  keep  the 
water,  it  is  no  answer  that  you  are  doing  an  act  in  your  own 
land.    All  water  was  at  first  subterraneous." 

(Maule,  J. :  The  Taff,  in  Glamorganshire,  is  not  so.) 

It  is  a  clear  and  universal  intendment  of  law,  that  every  man  con- 
templates the  necessary  consequences  of  his  own  acts.  This  case 
finds  that  the  chambers  of  Avon  Eitha  were  on  a  higher  level  than 
the  thyrlings,  and  that  the  thyrlings  were  on  a  higher  level  than 
the  chambers  of  Plas  Bennion ;  and  that  the  necessary  consequence 
of  the  removal  of  the  horizontal  bar  of  coal  in  Avon  Eitha  would 
be,  that  the  water  in  Avon  Eitha  would  of  itself  flow  into  the 
chambers  of  Avon  Eitha,  and  that  a  large  portion  of  it  would 
flow  on  of  itself  through  the  thyrUngs  into  the  chambers  of  Plas 
Bennion. 

(Maulb,  J. :  The  Court,  in  Act(m  v.  BlundeU,  seem  to  have 
adopted  the  doctrine  there  cited  from  Marcellus  (2),  "  Cum  eo,  qui 
in  suo  fodiens,^vicini  fontem  avertit,  nihil  posse  agi,  nee  de  dolo 
actionem :  et  sane  non  debet  habere,  si  non  animo  vicino  nocendi, 
sed  suum  agrum  meliorem  faciendi,  id  fecit.") 

That  cannot  be  held  to  be  the  principle  of  the  English  law,  with- 
out overruling  the  doctrine  of  Gibbs,  Ch.  J.,  in  Sutton  v.  Clarke. 
The  owner  of  a  mine  is  bound  to  work  it  in  a  reasonable  manner, 
and  so  as  not  to  injure  property  adjoining :  Harris  v.  Ryding  (8). 

(1)  62  B.  E.  671  (5  M.  &  W.  203,  (2)  Dig.  lib.  39,  tit.  iii.  §  12. 

225).  (3)  52  R  B.  632  (5  M.  &  W.  60). 
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The  fair  result  of  the  cases  seems  to  be,  that  a  man  is  respon-       Smith 

Bible  for  an  injury  to  the  owner   of   an  adjoining  mine  or  land,     kbnbick. 

which  necessarily  results    from   acts  done   by  him,  though  upon 

his    own    *land :   WiUe  v.  Minsterley  (i) ;    Brown   v.    Windsor  (2) ;       [  ^sss  ] 

Jones  V.  Bird  (3) ;   Walters  v.  Pfeil(4)\  Wyatt  v.  Harrison  (5) ;  Dodd 

V.  Holme  (6) ;  Troiver  v.  Chadivick  (7) ;  Davis  v.  The   London  and 

Blackicall  Railuay  Company  (8). 

The  recovery  in  the  former  action  is  no  bar  to  the  present  action, 
which  is  brought  to  recover  damages  for  the  continued  omission,  on 
the  part  of  the  defendant,  to  prevent  water  from  flowing  into  the 
plaiiitiflf's  mine.  The  plaintiff  could  not  for  this  have  recovered 
prospective  damages  in  the  former  action :  Sutton  v.  Clarke ;  Roberts 
V.  Read  (9) ;  Howell  v.  Young  (lo).  Every  new  flow  of  water  is  a 
new  nuisance,  according  to  the  doctrine  of  Lord  Holt,  in  Fetter  v. 
Betde  (ii).  [He  cited  Thompson  v.  Gibson  (12)  and  referred  to  the 
notes  to  Hambleton  v.  Veere  (13).] 

Welsby  (with  whom  were  J.  Evans  and  J,  Brown),  contra :  Mayb. 

Under  the  circumstances  stated  in  this  case,  the  law  imposed  no  [  ^^^  ] 
duty  upon  the  defendant  to  prevent  the  water  in  his  mine  from 
flowing  into  that  of  the  plaintiff.  No  act  of  commission  is  charged 
against  the  defendant :  and  the  case  does  not  even  state  that  the 
making  the  thyrlings  or  holes  in  the  seam  of  coal  in  Plas  Bennion, 
was  done  by  Evan  Jones  without  licence ;  and  the  Court  will 
not  assume  that  it  was  an  act  of  trespass.  At  all  events,  the 
defendant  is  not  responsible  for  the  act  of  Jones,  between  whom 
and  himself  it  is  ♦expressly  stated  that  there  was  no  privity  either  [  •sse  ] 
of  contract  or  of  estate.  This  being  the  state  of  facts,  what  duty 
was  there  in  the  defendant  to  abstain  from  working  his  mine  in  the 
manner  most  beneficial  to  himself,  or  to  take  precautions  to  prevent 
the  water  from  his  mine  passing  into  the  plaintiff 's  mine  ?  No 
servitude,  no  right  of  easement  is  alleged;  the  plaintiff's  claim 
rests  upon  the  mere  fact  of  the  contiguity  of  the  two  mines.  In 
truth,  this  is  damnum  absque  injurid.     The  defendant's  knowledge 

(1)  2  Roll.  Abr.  564.  tit.  Trespass,  (8)  1   Man.   &  G.    799;     2    Scott, 
Justification  (J.),  pi.  1.  N.  B.  74. 

(2)  1  Cr.  &  J.  20.  (9)  14  B.  B.  335  (16  East,  215). 

(3)  24  B.  B.  57S*  (5  B.  &  Aid.  837).  (10)  29  B.  B.  237  (5  B.  &  C.  259;  8 

(4)  Moo.  &  Mai.  362.  DowL  &  By.  14). 

(5)  37  R.  B,  666(3  B.  &  Ad.  871).  (11)  1  Salk.  11. 

(6)  40  B.  B.  344  (1  Ad.  &  El.  493).  (12)  56  B.  B.  762  (7  M.  &  W.  456). 

(7)  43  B.  B.  659  (6Bing.  N.  C.  1;  8  (13)  2  Wma.  Saund.  169  c,   n.  (1). 
Soott,  1).  and  n.  (/). 
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Smith  that  the  refiult  of  his  workincithis  mine  in  the  way  he  did  woald  canse 
Kenbick.  inconvenience  to  the  plaintiff,  is  no  legitimate  part  of  the  case.  AH 
the  authorities  cited  on  the  other  side  are  distinguishable,  on  the 
ground,  that,  in  each  of  them,  there  has  either  been  a  trespass 
committed  by  the  defendant,  or  he  has  been  guilty  of  some  act  of 
negligence  in  dealing  with  his  own  property.  Thus,  in  Lambert  x. 
Bessey  (i),  the  plaintiffs  in  error  had  been  guilty  of  a  wrongful  act. 
So,  in  the  case  there  cited  from  the  Year  Book  of  6  Edw.  IV.,  fo.  7,  pi. 
18,  the  instance  put  by  Pigot,  J.,  of  a  man  letting  off  the  water  from 
a  iish-pond,  it  was  unnecessary  to  adopt  that  course  for  the  purpose 
of  taking  the  fish.  In  Howard  v.  Bankes,  which  seems  most  of 
any  to  resemble  this  case,  it  is  consistent  with  what  appears  in 
the  case  that  the  injury  complained  of  was  the  result  of  a  direct 
act  of  commission  by  the  defendant;  as  in  the  former  action 
here.  Firmstone  v.  Wheeley  was  also  the  case  of  an  act  of  commis- 
sion. Aldred's  case  (2)  is  also  distinguishable,  on  the  same  ground. 
Tenant  v.  Goldwin  was  a  case  of  trespass.  TubeitilU  v.  Stamp  and 
Vaughan  v.  Menlove  were  cases  of  negligence.  So  also  was  FilUter 
V.  Phippard.  The  dictum  of  Gibbs,  Ch.  J.,  in  Sutton  v.  Clarke,  is 
to  be  taken  with  reference  to  the  facts  of  that  case.  The  present 
[  *657  ]  *case  is  more  analogous  to  those  where  it  has  been  held  that  a  man 
who  builds  upon  the  extremity  of  his  land,  thereby  gains  no  right 
to  support  from  the  adjoining  land  for  such  additional  weight.  The 
authorities  upon  that  point  are  collected  in  Gale  on  Easements, 
218  et  seq.  In  Partridge  v.  Scott  (a),  the  doctrine  was  applied  to 
the  working  of  mines.  The  maxim  ''  Sic  utere  tuo  ut  cUienum  non 
ladas,*'  does  not  go  to  forbid  damna  generally,  but  damna  injuriost. 
To  constitute  a  violation  of  that  maxim,  there  must  be  injuiHa  as  well 
as  damnum.  There  are  many  cases  in  which  a  man  may  lawfully  use 
his  own  property  so  as  to  cause  damage  to  his  neighbour,  provided 
the  damnum  be  not  injuiiosum.  He  may  build  a  wall  on  his  own 
ground,  so  as  to  obstruct  the  lights  of  his  neighbour,  where  no  right 
to  them  has  been  acquired  by  grant  or  adverse  user.  He  may  build  a 
mill  near  the  mill  of  his  neighbour,  to  the  grievous  damage  of  the  latter, 
by  loss  of  custom ;  and  so  in  other  cases.  In  Bracton  (4),  there  is  the 
following  passage:  "Nocumentum  enim  poterit  esse  justum,  et 
poterit  esse  injuriosum.  Injuriosum,  ubi  quis  fecerit  aliquid  in  sue 
injust^  contra  legem  vel  contra  constitutionem,  prohibitus  a  jure.  Si 

(1)  Sir  T.  Bay.  421.    See  3  Man.  (3)  49  B.  B.  578  (3  M.  &  W.  220;. 
&  a.  519.  (4)  Lib.  4,  fo.  221. 

(2)  9  Co.  Bep.  57  a. 


VOL.  Lxxviii.]       1849.     C.  P.     7  C.  B.  557—558.  765 

autem  prohiberi  a  jure  non  possit  ne  faciat,  licet  nocumentum  Smith 
faciat  et  damnosum,  tamen  non  erit  injuriosum;  licitum  est  enim  kenrick. 
unicuique  facere  in  suo  quod  damnum  injuriosum  non  eveniet  vicino ; 
ut  si  quis  in  fundo  proprio  construat  aliquod  molendinum,  et  sectam 
suam  et  aliorum  vicinorum,  subtrahat  vicino,  facit  vicino  damnum 
et  non  injuriam:  cum  a  lege  vel  a  constitutione  prohibit  us  non  sit, 
ne  molendinum  habeat  vel  construat.*'  To  derive,  therefore,  any 
aid  from  the  maxim  sic  utere  tuo  ut  alienum  non  kedas,  the  plaintiff 
must  show  that  he  has  sustained  iujmiam;  which  is  the  whole 
question.  Suppose  a  man,  by  an  improved  system  of  drainage, 
causes  an  *excess  of  water  to  flow  upon  the  lands  of  his  neighbour  [  '^ss  l 
upon  a  lower  level ;  would  he  be  liable  to  an  action  ?  Clearly  not. 
Even  that  is  supposing  a  case  much  less  favourable  to  the  defen- 
dant than  the  facts  of  this  case  warrant ;  for,  it  supposes  all  things 
to  be  in  their  natural  state.  Take  the  case  of  a  belt  of  trees  near 
the  sea-shore,  the  removal  of  which  might  be  injurious  to  the 
adjacent  land,  by  admitting  thereon  a  saline  deposit.  Would  an 
action  lie  for  that  ? 

(Maule,  J. :  If,  for  a  belt  of  trees  you  substituted  an  antient  wall, 
there  might  be  a  difficulty  in  the  case  you  put.) 

In  Rex  V.  The  Commissioners  of  Sewers  of  Pagham  Level  (i), 
Lord  Tenterden  says  (2) :  "  I  am  of  opinion  that  the  only  safe  rule 
to  lay  down  is  this,  that  each  land-owner  for  himself,  or  the  Com- 
missioners acting  for  several  land-owners,  may  erect  such  defences 
for  the  land  under  their  care  as  the  necessity  of  the  case  requires, 
leaving  it  to  others,  in  like  manner,  to  protect  themselves  against 
the  common  enemy.*'  The  rights  and  liabilities  of  parties  to  erect 
defences  on  the  sea-shore,  are  considered  in  Keighley's  case  (3),  and 
in  The  Mayor,  dtc,  of  Lyme  Regis  v.  Henley  (4),  and  Callis  on 
Sewers  (6). 

Townsend,  in  reply : 

The  plaintiff  had  an  undoubted  right  to  the  enjoyment  of  his 
mine  without  having  water  intruded  into  it  from  the  defendant's 
mine.  The  charge  against  the  defendant,  is,  that  he  wrongfully 
abstained  from  doing  what  he  knew  to  be  necessary  to  prevent 
the  water  in  his  mine  from  flowing  down  to,  and  injuring,  the 

(1)  32  B.  B.  406  (SB.  &  C.  355;  2  (3)  10  Co.  Bep.  139  a. 

Man.  &  By.  46S).  (4)  37  B.  B.  125  (3  B.  A  Ad.  77). 

(2)  32  B.  B.  410  (8  B.  &  C.  361).  (5)  Pp.  74  et  seq. 
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Smith       plaintiff's  mine.     There  is  a  right  of  the  plaintiff's  infringed  upon. 
Kknrick.     and  a  breach  of  duty  committed  by  the  defendant.     Hattard  t. 
[  *bb9  J      Bankes  is  *precisely  this  case. 

(Maule,  J.:  Nobody  suggests  that  an  action  will  not  lie  for 
wrongfully  turning  water  into  another  man's  mine.) 

In  Kent's  Commentaries  (i),  it  is  said :  ''  The  law  of  vicinage  rest^ 
on  just  foundations.  Any  act  or  default  of  the  possessor  of  a 
tenement,  to  the  injury  of  a  party  interested  in  the  neighbourisg 
tenement,  becomes  a  nuisance."  And,  after  referring  to  Vauffhan 
V.  Menlove,  Tnhnrilh  v.  Stamp ^  and  Baifiard  v.  Poor  (2),  the  learned 
commentator  adds :  ''  The  principle  is,  that  every  man  is  bound  so 
to  deal  with  his  property  as  not  to  injure  the  property  of  others," 

(Maulb,  J.:  A  man  may  very  well  justify  the  consequences 
resulting  from  the  legitimate  use  of  his  own  land.  But,  if  he  acts 
negligently,  or  capriciously,  and  injury  results,  no  doubt  he  is 
liable.) 

Many  instances  of  nuisances  that  are  actionable,  though  resultincr 
from  acts  in  themselves  lawful,  are  given  in  Fitzherbert's  Natura 
Brevium  (3),  and  in  Blackstone's  Commentaries  (4).  The  cases  as 
to  easements  are  not  applicable:  nor  is  there  any  distinction 
between  surface  rights  and  rights  under  ground,  except  tha; 
suggested  in  Acton  v.  BlundelL  The  defendant  was  clearly  bound 
to  prevent  the  water  in  his  mine  from  escaping  into  the  plaintiff'5 
mine,  in  the  same  manner  that  a  man  is  bound  to  keep  his  cattle 
from  straying  into  his  neighbour's  field. 

(Maulb,  J. :  The  owner  of  cattle  is  in  possession  of  a  thing  that 
is  beneficial  to  him.  The  case  of  water  in  a  mine  is  very  different : 
it  is  the  man's  misfortune  to  have  it  there.) 

That  does  not  justify  him   in  making  his  neighbour   share  the 

misfortune  with  him. 

Cur.  adv.  vtUt. 

[  660  ]  Cresswell,  J.,  now  delivered  the  judgment  of  the  Court  : 

After  stating  the  pleadings  and  the  principal  facts,  ut  anU,  the 
learned  Judge  proceeded  as  follows : 

The  claim  of    the  plaintiff   to  compensation  in   this  case  is 

(1 )  Vol,  in.  p.  436,  note  (6).  (4)  Vol.  IH.  pp.  217  «<  $eq.    And  sm 

(2)  21  Pick.  Bep.  378.  Fay  v.  Prentice,  68  R  B.  823  (1  C.  B. 

(3)  P.  184.  828). 
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advanced  on  two  grounds  :  first,  on  a  supposed  duty  in  the  Smith 
defendant,  arising  out  of  the  act  of  Evan  Jones  in  removing  the  kbnriok. 
plaintiff's  barrier  of  coal,  when  he  occupied  Avon  Eitha,  and  the 
subsequent  occupation  of  the  same  colliery  by  the  defendant  ; 
secondly,  on  a  general  liability  said  to  be  imposed  by  law  upon  the 
defendant,  to  be  responsible  for  the  injury  done  to  an  adjoining 
colliery  by  water  casually  introduced  into  his  own,  in  the  course  of 
working  it. 

As  to  the  first  point,  it  is  to  be  observed  that  there  was  no  privity 
of  any  kind  between  Evan  Jones  and  the  defendant.  The  act  done 
by  Jones,  of  which  complaint  is  made,  was  done,  not  upon  the 
premises  now  occupied  by  the  defendant,  but  upon  those  of  the 
plaintiff.  Nor  does  the  defendant  derive  his  title  to  the  premises 
which  he  occupies,  in  any  way  from  Jones.  Indeed,  in  the  special 
case,  it  is  expressly  stated  that  there  was  no  privity,  either  of  estate 
or  contract,  between  Jones  and  the  defendant.  In  BoaeweU  v. 
Prior  (i),  the  defendant,  tenant  for  years,  erected,  on  his  own 
premises,  that  which  was  a  nuisance  to  the  plaintiff's  house,  and 
then  made  an  underlease :  and  it  was  held  that  the  plaintiff  might 
sue  either  the  defendant  or  his  sub-lessee.  Upon  the  same  principle,  . 
if  Jones  had  done  any  thing  in  Avon  Eitha  colliery  which  made  his 
premises,  in  their  then  state,  a  nuisance  to  the  plaintiff's  colliery, 
the  defendant,  as  occupier,  might  have  been  made  responsible  for 
continuing  them  in  that  state,  as  for  upholding  the  nuisance. 
But  this  is  a  very  different  *case.  The  premises  occupied  by  the  [  *^^^  ] 
defendant  are  not  a  nuisance.  The  act  done  by  Jones,  to  the  injury 
of  the  plaintiff's  mine,  was  on  the  plaintiff's  soil,  where  the  defendant 
would  have  no  right  to  go,  even  if  he  wished  it,  for  the  purpose  of 
remedying  the  evil  that  Jones  had  previously  done.  We  think, 
therefore,  that  no  special  duty  to  protect  the  plaintiff's  mine 
against  water  in  the  defendant's  mine  attached  to  the  latter,  in 
consequence  of  Jones  having  removed  the  plaintiff's  barrier  of 
coal  when  he  occupied  Avon  Eitha,  and  of  his,  the  defendant's, 
having  succeeded  him  in  such  occupation. 

The  next  ground  upon  which  it  was  contended  that  the  defendant 
was  liable  in  this  action,  is  much  broader,  viz.  that  he  was,  of 
common  right,  bound  to  prevent  the  water  coming  into  his  own 
mine,  from  flowing  into  his  neighbour's.  In  considering  this 
question,  it  is  material  to  remember,  that,  in  the  special  case,  it  is 
stated  that  the  defendant  worked  out  the  coal  which  protected  his 

(1)  2  Salk.  460. 
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Smith  own  mine  from  the  subterranean  body  of  water,  for  the  purpose  of 
Kbnriok.  obtaining  the  coal,  and  so  working  his  mine  in  the  manner  most 
beneficial  to  himself.  There  is  nothing  from  which  we  can  infer 
that  it  was  an  unusual  or  a  negligent  mode  of  proceeding,  or  that 
it  was  done  with  any  design  to  injure  his  neighbour's  mine.  In 
order  to  establish  the  proposition,  that  the  defendant  was  bound  to 
prevent  the  flow  of  water  from  his  own  mine  into  the  plaintiff's, 
the  case  of  Tenant  v.  Ooldwin  (i)  was  relied  on.  That  was  an 
action  on  the  case,  in  which  the  plaintiff  declared,  that  he  was 
.  possessed  of  a  messuage,  and  in  a  cellar,  part  thereof,  was  wont  to 
lay  coals,  &c. ;  that  the  cellar  joined  the  defendant's  messuage,  and 
by  a  wall  which  the  defendant  debuit  reparare,  was  separated 
[  *662  ]  and  defended  *f rom  the  defendant's  privy,  and  that,  for  want  of 
repairing  the  wall,  the  iilth  flowed  through  into  the  plaintiff's 
cellar.  There  was  judgment  by  default,  and  damages  were 
assessed  upon  a  writ  of  inquiry;  and  then  there  was  a  motion 
in  arrest  of  judgment.  The  declaration  was  held  sufiScient;  and 
Lord  Holt  said  that  *'  it  was  the  defendant's  wall,  and  the 
defendant's  filth ;  and  he  was  bound  of  common  right  to  keep  his 
-  wall  so  as  his  filth  might  not  damnify  his  neighbour,  and  that  it 
was  trespass  on  his  neighbour,  as  if  his  beasts  should  escape,  or 
one  should  make  a  great  heap  on  the  border  of  his  ground,  and 
it  should  tumble  and  roll  down  upon  his  neighbour's."  It  was 
therefore,  a  very  different  case  from  the  present.  There,  there  was 
no  barrier  between  the  plaintiff's  mine  and  the  defendant's  which 
the  latter  could  repair ;  and  the  flow  of  water  into  the  plaintiff's 
mine  cannot  be  considered  as  a  trespass.  Again,  the  declaration  in 
that  case  was  held  good  on  account  of  the  words  debuit  reparare, 
which  are  inapplicable  to  the  present  case.  But  for  the  removal 
of  part  of  the  barrier  of  coal  at  the  eastern  side  of  the  plaintiff's 
mine,  the  water  in  the  defendant's  mine  would  have  done  no 
harm ;  and  for  that  removal  the  defendant  is  not  responsible. 

But  a  great  many  cases  were  referred  to  in  the  argument,  to 
show,  that,  independently  of  all  questions  about  the  removal  of 
the  barrier  in  the  plaintiff's  mine,  the  defendant  was  bound,  at  all 
events,  to  take  care  that  the  water  which  flowed  into  his  own  mine 
should  not  pass  into  the  plaintiff's.  Tuberville  v.  Sta7np,  Vaughan 
V.  Menlai'e,  Sutton  v.  Clarke,  Boyle  v.  Hamlpn,  Brown  v.  Windsor^ 
Dodd  V.  Holmes,  and  others  of  that  class,  were  referred  to ;  but,  in 
in  each  of  those,  negligence  was  imputed  to  the  defendant  in  doing 

(1)  1  Salk.  360. 


VOL.  Lxxvni.]      1849.    C.  P.    7  C.  B.  662—564.  769 


the  act  upon  his  own  premises,  which  proved  injurious  to  his        Smith 
neighbour :  whereas  here,  there  is  nothing  to  show  that  there  was     Kbkrtck, 
*any  negligence  on  the  part  of  the  defendant  in   working  his       [  *^^  ] 
colliery. 

A  case  quoted  from  the  Year  Book,  6  Edw.  IV.  (i),  in  Lambert  v. 
Bessey,  was  relied  on  as  an  authority  for  the  plaintiff,  where 
negligence  was  not  imputed  to  the  defendant :  but,  upon  an 
examination  of  the  original  report,  it  hardly  supports  that  state- 
ment. It  was  an  action  for  trespass  to  the  plaintiff's  close,  and 
damaging  the  grass  by  walking,  &c.  The  defendant  justified,  for 
that  he  had  a  close  separated  from  it  by  a  thorn  hedge,  and,  when 
he  was  cutting  the  thorns,  they  fell,  ipso  invito,  into  the  plaintiff *s 
close;  wherefore,  he  entered  to  take  them  away.  After  much 
discussion,  it  was  held  (2),  that,  to  make  the  plea  good,  the  defen- 
dant  should  have  said,  not  only  that  the  thorns  fell,  ipso  invito,  but 
that  he  could  not  have  cut  them  in  any  other  way,  and  that  he  did 
all  in  his  power  to  prevent  them  from  falling  upon  the  plaintiff's 
land. 

Then,  the  case  of  Haward  v.  Bankes  was  said  to  be  a  direct 
authority  for  the  plaintiff :  but  it  is  not  so.  The  decision  of  the 
Court  was  simply,  that  a  count  charging  the  defendant  with  having 
caused  water  to  flow  through  divers  other  collieries  into  the 
plaintiff's,  was  a  count  in  case.  It  is  true,  that  the  plaintiff 
recovered  in  that  action ;  but  there  can  be  no  doubt  that  a  man 
may  cause  water  to  flow  from  his  own  premises  into  his  neigh- 
bour's, so  as  to  make  himself  liable  to  an  action,  for  instance,  by 
erecting  a  mound,  or  other  work,  to  give  it  that  direction;  as 
appears  to  have  been  done  by  the  present  defendant  before  a 
former  action  was  commenced,  and  in  which  he  paid  money  into 
Court  as  a  compensation.  In  this  case,  it  ought  not  to  be  said  that 
he  caused,  but  that  be  permitted,  the  water  to  flow  into  the 
plaintiff's  mine. 

Another  case  relied  on  by  the  plaintiff,  Firmstone  v.  Wheeley,  [  664  ] 
also  differs  from  this  case  in  a  very  material  particular,  viz.  that 
the  defendant  there  had  removed  from  the  plaintiff's  mine,  by  a 
trespass,  a  barrier  of  coal,  which,  had  it  existed,  would  have  pre- 
vented the  water  from  flowing  from  the  defendant's  mine  into  the 
plaintiff's :  and,  although  it  is  hardly  to  be  treated  as  a  decision, 
the  Court  of  Exchequer  appears  to  have  thought,  that,  having 
wrongfully  removed  that  barrier,   the  defendant  was    bound  to 

(1)  M.  6  Edw.  IV.  fo.  7,  pL  18.  (2)  By  Choke,  Ch.  J.  of  0.  P. 
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Smith  protect  the  plaintiff's  mine  against  the  flow  of  water :  and,  if  this 
Kkkbick.  action  had  been  against  Jones  when  he  occupied  Avon  Eitha,  it 
might  have  been  urged  as  an  authority  against  him.  Bat,  if  Jones 
had  been  sued  in  trespass  for  removing  the  barrier,  a  second  action 
could  not  have  been  maintained  against  him  for  the  consequential 
damage  done  to  the  plaintiff's  mine,  by  the  water  flowing  into  it 
from  Avon  Eitha.  If  no  such  action  could  have  been  maintained 
against  him,  it  would  be  singular  if  it  could  be  maintained  against 
a  party  not  in  any  way  connected  with  him,  for  the  consequential 
damage  arising  from  his  act  of  trespass. 

Treating  the  question  as  a  new  one,  not  governed  by  the 
authority  of  any  decided  case,  for,  all  those  referred  to  are  dis- 
tinguishable, it  would  seem  to  be  the  natural  right  of  each  of  the 
owners  of  two  adjoining  coal-mines,  neither  being  subject  to  any 
servitude  to  the  other,  to  work  his  own  in  the  manner  most  con- 
venient and  beneficial  to  himself,  although  the  natural  consequence 
may  be,  that  some  prejudice  will  accrue  to  the  owner  of  the 
adjoining  mine,  so  long  as  that  does  not  arise  from  the  negligent 
or  malicious  conduct  of  the  party. 
[  *566  ]  In  the  present  case,  it  could  not  be  disputed,  that,  *but  for  the 

excavation  of  the  plaintiff's  coal,  the  defendant  would  have  been 
entitled  to  work  out  the  whole  of  his  own  coal ;  for,  if  the  space 
which  it  had  occupied  became  afterwards  filled  with  water,  that 
would  have  done  no  harm  to  the  plaintiff,  if  his  coal  also  had  not 
been  excavated :  and,  if  he  afterwards  excavated  his  own,  and  the 
water  flowed  in  from  the  defendant's  workings,  he  would  not,  on 
that  account,  have  any  right  of  action  for  the  damage  done  b^^  it. 
His  position  would  be  very  similar  to  that  suggested  by  Lord  Holt, 
in  Tenant  v.  Ooldtvin,  where  he  says :  *'  The  case  might,  indeed, 
possibly  be  such,  that  the  defendant  might  not  be  bound  to  repair ; 
as,  if  the  plaintiff  made  a  new  cellar  under  the  defendant's  old 
privy,  or  in  a  vacant  piece  of  ground  which  lay  next  to  the  old 
privy  before ;  in  such  case,  the  plaintiff  must  defend  himself.'' 
Here,  however,  the  working  of  the  two  mines  has  been  simul- 
taneous: but,  the  defendant's  mine  not  being  subject  to  any 
servitude,  what  authority  is  there  for  saying  that  the  plaintiff,  by 
working  his  coal,  oould  alter  or  abridge  the  defendant's  right  to 
work  his  own  ?  Surely,  the  reasonable  thing  is,  that  the  plaintiff 
should  leave  part  of  his  own  coal,  to  protect  his  own  workings 
against  the  influx  of  water.  The  plaintiff,  it  appears,  took  that 
view  of  the  matter,  and  left  the  barrier,  which  would  have  been 
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fluflScient  for  the  purpose,  but  was  broken  through  by  a  wrongdoer,       Smith 
for  whose  act  the  defendant  is  not  responsible.  Kbnriok. 

There  are  many  cases  in  which  the  principle  has  been  recognised, 
that  one  landowner  cannot,  by  altering  the  condition  of  his  land, 
deprive  the  owner  of  the  adjoining  land  of  the  privilege  of  using 
his  own  as  he  might  have  done  before.  Thus,  he  cannot,  by 
building  a  house  near  the  margin  of  his  land,  prevent  his  neighbour 
from  excavating  his  own  land,  although  it  may  endanger  the  house ; 
nor  from  building  on  his  own  land,  although  it  may  obstruct 
windows,  unless,  indeed,  by  lapse  of  time,  *the  adjoining  land  has  [  *56S  ] 
become  subject  to  a  right  analogous  to  what  in  the  Roman  law  was 
called  a  servitude.  So,  also,  in  Acton  v.  Blundellf  where  the 
subject  was  very  much  discussed,  the  Court  held  that  one  land- 
owner, having  dug  a  well  on  his  own  land,  could  not  maintain  an 
action  against  a  party  who  afterwards  sunk  a  coal-pit  in  the 
neighbourhood,  which  had  the  effect  of  drawing  the  water  away 
from  his  well ;  the  act  not  being  done  by  the  defendant  negligently 
or  maliciously,  but  in  a  proper  manner,  for  the  purpose  of  winning 
his  own  coal. 

We  think  that  the  same  principle  is  applicable  to  the  present 
case.  The  water  is  a  sort  of  common  enemy,  as  was  said  by  Lord 
Tenterden,  in  Rex  v.  The  Commissioners  of  Sewers  for  Pagham 
Level,  against  which  each  man  must  defend  himself.  And  this  is 
in  accordance  with  the  civil  law,  by  which  it  was  considered  that 
land  on  a  lower  level,  owed  a  natural  servitude  to  that  on  a  higher, 
in  respect  of  receiving,  without  claim  to  compensation,  the  water 
naturally  flowing  down  to  it  (i). 

There  was  another  point  submitted  to  the  Court  by  the  special 
case,  but  upon  which  very  little  was  said  in  argument,  viz.  that 
the  defendant,  by  paying  money  into  Court  in  the  former  action, 
had  precluded  himself  from  saying  that  he  was  not  liable  to  be 
sued.  But,  upon  looking  at  the  declaration  in  that  case,  it  appears 
that  he  was  charged  with  erecting  a  dam,  and  thereby  turning  the 
water  into  the  plaintiff's  mine;  for  which  he  was  of  course 
responsible ;  and  the  admission  of  that  cause  of  action  can  have  no 
bearing  on  this. 

Upon  the  whole,  then,  we  are  of  opinion,  that,  upon  the  facts 
stated  in  this  special  case,  the  plaintiff  is  not  entitled  to  recover, 
and  that  the  postea  must  be  delivered  to  the  defendant. 

Postea  to  the  defendant, 
(1)  Dig.  Lib.  39,  tit.  3. 
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i8*».  HUMFKEY  V.   GERY. 

Feb,  14. 
(7  C.  B.  567—590.) 

[  ^^7  ]  The  42iid  eection  of  the  Real  Property  Limitatioii  Act,  1 833  (3  &  4  WilL  IV. 

c.  27),  is  not  repealed  by  the  Ciyil  Procedure  Act,  1833  (3  &  4  WilL  IV. 
c.  42),  B.  3. 

A.  was,  from  the  2iid  of  Jiily,  1805,  till  the  10th  of  July,  1841  (when  he 
was  found  a  lunatic),  and  6.,  his  committee,  had  ever  since  been,  seised  as 
of  fee  of  two-thirds  of  a  fee- farm  rent  of  20/.  5«.  per  annum,  payable  on  the 
29th  of  September  and  2oth  of  March,  created  by  letters-patent  of  ^ 
29  Hen.  VIII.  No  payment  of  this  rent,  or  of  any  part  thereof,  had  been 
made  since  March,  1831,  nor  had  there  been  any  acknowledgment  in 
writing  relating  thereto : 

Held,  that  the  case  was  governed  by  the  42nd  section  of  the  Beal  Property 
Limitation  Act,  1833,  and,  consequently,  that  neither  the  lunatic  nor  his 
committee  was  entitled  to  recover  any  arrears  of  the  rent  after  the  expiration 
of  six  years  from  the  29th  of  September,  1831. 

The  following  case  was  sent  by  Vice-Chancellor  Enioht  Brucb, 
pursuant  to  a  decree  dated  the  1st  of  March,  1847,  for  the  opinion 
of  the  Judges  of  this  Court : 

Bobert  Pargiter  Humfrey  was,  on  or  before  the  2nd  of  July,  1805, 
and  thenceforth  to  the  10th  of  July,  1841,  continued  to  be,  and  he, 
and  Edward  Cooper,  as  committee  of  his  estate,  and  in  his  right, 
or  one  of  them,  ever  since  that  time,  has  or  have  been,  and  still 
are  or  is,  seised,  as  of  fee,  of  two  third  parts  of  a  certain  rent- 
charge  (i),  or  fee-farm  rent  of  20Z.  6«.  yearly  issuing,  and  payable 
on  the  29th  of  September  and  25th  of  March  in  each  year,  out  of 
certain  lands  called  Bushmead  Priory;  which  rent-charge  or  fee-farm 
rent  was  created  by  letters-patent  of  King  Henry  the  Eighth,  under 
r  *568  ]  the  Great  Seal  of  England,  bearing  date  the  26th  *of  September, 
in  the  29th  year  of  his  reign  ;  of  which  the  following  is  a  copy : 

"First  Part.         \ 

"29  Hen.  VIII.  J  The  King,  to  all  to  whom,  &c.,  greeting: 
Whereas,  by  a  certain  indenture  made  under  our  Great  Seal  of  the 
Court  of  Augmentations  of  the  revenues  of  our  Crown,  bearing  date 
at  Westminster,  the  2nd  of  May,  in  the  twenty-ninth  year  of  our  reign, 
we,  by  the  advice  and  consent  of  the  Council  of  our  Court  aforesaid, 
demised,  granted,  and  to  farm  leased  to  John  St.  John,  knight,  the 
house  and  site  of  the  late  priory  of  Buoshemeyd,  in  our  county  of 
Bedford,  by  the  authority  of  Parliament  suppressed  and  dissolved, 
together  with  all  houses,  buildings,  barns,  orchards,  gardens,  lands, 

(1)  The  letters-patent  clearly  show-  dantly,  called,  a  fee-farm  rent,  it  is 

ing  a  reservation  of  that  species  of  difficult  to  see  what  caused  the  intro- 

rent-service  which  constitutes  a  fee-  duction  of  the  term  "  rent-charge." 
farm,  or,  as  it  is,  somewhat  redun- 
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and  ground  within  the  pale  and  circuit  of  the  said  late  priory,  and     Humfret 

all  the  underwritten  lands,  meadows,  and  pastures  to  the  same  late        qkrt. 

priory  belonging  and  appertainmg,  viz.  (setting  out  the  parcels) ; 

except,  nevertheless,  and  to  us,  our  heirs  and  successors  altogether 

reserved,  all  timber-trees  and  woods  growing  and  being  of,  in,  and 

upon  the  premises,  and  all  such  buildings  of  every  kind  within  the 

site  and  precinct  of  the  said  late  priory,  which  we  might  order  to 

be  there  afterwards  provided  for  and  set  up.  To  have  and  to  hold 

the  site  aforesaid,  and  all  the  aforesaid  lands,  meadows,  pastures, 

mill,  and  other  the  premises,  with  the  appurtenances,  except  as 

before  excepted,  to  the  before-named  John  and  his  assigns,  from 

the  feast  of  the  Annunciation  of  the  Blessed  Virgin  Mary  last  past, 

until  the  end  of  the  term,  and  for  the  term  of  twenty-one  years 

from  thence  next  following,  and  fully  to  be  completed;  yielding 

therefore  annually  to  us,  our  heirs  and  successors,  201.  and  16d. 

of  lawful  English  money,  at  the  feast  of  St.  Michael  the  Archangel, 

and  the  Annunciation  of  the  Blessed  Virgin  Mary,  or  within  one 

month  after  either  of  those  feasts,  to  be  paid  by  *equal  portions,       [  ^569  ] 

at  the   Court  aforesaid,  during  the  aforesaid   term, — as,    in   our 

Court  of  Augmentations  aforesaid,  among  other  things,  more  fully 

appeared  of  record  ;  the  reversion  of  the  premises  in  form  aforesaid 

leased,  belonging,  after  the  term  aforesaid  is  fully  determined,  to 

us,    our    heirs  and  successors:    Know  ye,  that    we,  as   well   in 

consideration  of  the  good,  true,  and  faithful  service  to  us  by  our 

beloved  servant  William  Gascoigne,  Knight,  before  this  done,  as  in 

consideration    of    the    manor    of    Dame    Elynsbury,    with     the 

appurtenances,   and   of  other  the  lands  and  tenements  in  Dame 

Elynsbury  and  Bedford  Haughton,  in  our  county  of  Bedford,  by 

the  same  William  to  us,  our  heirs  and  successors,  for  ever  given 

and  granted,  have,  of  our  special  grace,    and  upon  our   certain 

knowledge  and   mere  motion,  given  and  granted,  and   by  these 

presents  do  give  and  grant,  to  the  before-named  William  Gascoigne, 

and  Elizabeth,  his  wife,  and  the  heirs  and  assigns  of  the  same 

William,  the  reversion  and  reversions  of  the  aforesaid  site,  and  of 

all  and  singular  other  the  premises   to  the    before-named   John 

St.  John  by  us  in  form  aforesaid  leased,  with  the  end  of  the  term 

aforesaid,  or  in  whatever  other  manner  it  shall  happen ;  and  all 

the  aforesaid  rent  of  20/.  and  16d. ;  also  the  church,  belfry,  and 

cemetery  of  the  said  late  priory ;  and  also  our  messuages,  ranges, 

dove-cotes,  houses,  and  buildings,  as  well  within  as  without  the 

site  and  precinct  of  the  said  late  priory ;  and  also  all  and  every 
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HuMrBBY  kind  of  timber  trees,  woods,  and  underwoods  growing  and  being  in 
Gert.  &^d  upon  the  premises,  to  the  before-named  John  St.  John,  as 
above  recited,  leased ;  and  also  all  and  singular  manors,  &c.,  and 
hereditaments  whatsoever,  with  the  appurtenances,  situate,  lying, 
and  being  in  the  wills,  fields,  parishes,  places,  and  hamlets  of 
Bushmede,  Eyton,  otherwise  Eton  Staple,  otherwise  Staplehow, 
Homeydon,  Delhowe,  otherwise  Denehowe,  Wiboston,  otherwise 
[  •570  ]  Wyboldeston,  Little  Stokton,  Blassworth,  ♦Colnorth,  Barford, 
Charlston,  otherwise  Chalmerston,  Cayshoo,  Bedford,  Mogerhanger, 
and  Peternall,  in  our  said  county  of  Bedford,  and  in  Great  Stokton 
and  Blasseworth,  in  our  county  of  Huntingdon,  to  the  said  late 
priory  of  Bushmede  in  any  manner  belonging  or  appertaining,  and 
in  the  hamlets  of  the  said  counties,  which  by  reason  and  pretext  of 
the  dissolution  and  suppression  of  the  same  late  priory  to  our 
hands  have  come,  or  ought  to  have  come,  and  in  our  hands  now 
are,  or  ought  to  be,  as  fully  and  entirely  as  Robert  Burre,  the  late 
prior  of  the  said  late  priory,  or  his  predecessors,  priors  of  the  same 
late  priory,  in  right  of  the  same,  on  the  4th  day  of  February,  in 
the  27th  year  of  our  reign,  or  theretofore,  had,  held,  or  enjoyed, 
or  ought  to  have  had,  held,  or  enjoyed  all  and  singular  the  premises 
above  expressed  and  specified,  or  any  parcel  of  the  same,  with  the 
appurtenances,  except,  nevertheless,  thereout,  and  to  us,  our  heirs 
and  successors,  altogether  reserved,  the  advowsons,  donations,  and 
rights  of  patronage  of  the  churches,  vicarages,  chantries,  chapels, 
and  prebends  whatsoever;  which  same  reversion,  rent,  church, 
belfry,  cemetery,  messuages,  lands,  tenements,  manors,  and  all  and 
singular  other  the  premises  above  by  these  presents  granted,  with 
the  appurtenances,  are  of  the  clear  value  of  60L  14«.  10^.,  and  not 
beyond,  by  the  year.  To  have,  hold,  and  enjoy  all  and  singular  the 
premises  above  expressed  and  specified,  with  all  and  singular  their 
rights,  appurtenances,  and  commodities  whatsoever,  to  the  before- 
named  William  Gascoigne,  and  Elizabeth,  his  wife,  and  the  heirs 
and  assigns  of  the  said  William  Gascoigne,  for  ever ;  to  be  held  of 
us,  our  heirs  and  successors,  in  capite,  by  knights'  service,  viz.  by 
the  tenth  part  of  the  service  of  one  knight's  fee,  and  by  the  yearly 
rent  of  202.  5«.,  to  be  paid  to  us,  our  heirs  and  successors,  at  the 
Court  of  Augmentations  of  the  revenue  of  our  Grown,  at  the  feast  of 
[  ♦571  ]  St.  Michael  *the  Archangel,  in  full  for  all  other  services,  exactions, 
demands,  &c. ;  so  that  express  mention  of  the  true  value  by  the 
year,  &c.  Witness,  &c. 
"  By  writ  of  Privy  Seal." 
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On  or  before  the  2nd  of  July,  1805,  the  said  Robert  Pargiter     hdmkbky 
Humfrey  became  of  unsound  mind;  and  he  has  ever  since  been,        gbbt. 
and  still  is,  a  lunatic,  and  wholly  incapable  of  managing  his 
affairs. 

The  "Rev.  Nathaniel  Humfrey,  the  next  eldest  brother  of  the  said 
lunatic  (and  his  presumptive  heir-at-law),  in  the  month  of  March, 
1831,  contracted  with  Hugh  Wade  Gery,  who  was  then  the  owner 
in  fee  of  the  said  lands  out  of  which  the  said  rent-charge  or  fee- 
farm  rent  was  payable,  and  also  owner  in  fee  of  the  remaining  one 
third  part  (if  subsisting)  of  the  said  rent-charge  or  fee-farm  rent, 
for  the  sale  to  him  of  the  said  two  third  parts  of  the  said  rent- 
charge  or  fee-farm  rent,  to  take  effect  in  possession  upon  the  death 
of  the  said  lunatic,  for  the  sum  of  2502. ;  and  certain  deeds  relating 
to  the  title  to  the  said  two  third  parts  of  the  said  rent-charge  or  . 
fee-farm  rent,  were  then  delivered  up  to  the  said  Hugh  Wade  Gery; 
and  thereupon  an  agreement  was  entered  into  and  signed  by  and 
between  the  said  Nathaniel  Humfrey  and  Hugh  Wade  Gery,  of 
which  the  following  is  a  copy : 

''Agreement  made  the  81st  day  of  March,  1881,  between  the 
Rev.  Nathaniel  Humfrey,  of  Thorpe  Mandeville,  in  the  county  of 
Northampton,  of  the  one  part,  and  the  Rev.  Hugh  Wade  Gery,  of 
Bushmede  Priory,  in  the  county  of  Bedford,  clerk,  of  the  other 
part: 

**  Whereas,  Robert  Humfrey,  Esq.,  a  lunatic,  the  eldest  brother 
of  the  said  Nathaniel  Humfrey,  is  seised,  as  of  fee,  of  two  third 
parts  of  a  yearly  rent-charge  or  fee-farm  rent  of  20/.  5«.,  issuing 
and  payable  out  of  certain  hereditaments  formerly  belonging  to  the 
dissolved  priory  of  *Bushmead,  in  the  county  of  Bedford :  And  [  •^72  ] 
whereas,  the  said  Nathaniel  Humfrey  is  the  presumptive  heir  of 
the  said  Robert  Humfrey :  And  whereas,  the  said  Hugh  Wade  Gery 
has  contracted  for  the  purchase,  at  or  for  the  price  or  sum  of  250Z., 
of  the  said  two  third  parts  of  the  said  rent  of  201.  Ss. :  And  whereas 
the  said  two  third  parts  of  the  said  rent  of  202.  5«.  will  necessarily 
continue  payable  to  the  said  Robert  Humfrey,  or  the  committee  of 
his  estate,  during  his  life :  And  whereas,  in  pursuance  of  the  said 
contract,  the  said  Hugh  Wade  Gery  has,  on  the  day  of  the  date  of 
these  presents,  paid  to  the  said  Nathaniel  Humfrey  the  sum  of 
2502.  purchase-money;  and  the  said  Nathaniel  Humfrey  has 
executed  a  bond,  bearing  even  date  with  these  presents,  for  securing 
the  payment  to  the  said  Hugh  Wade  Gery,  his  executors,  adminis- 
trators, or  assigns,  of  the  sum  of  2502.,  with  interest  after  the  rate 
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HuMFBBT  of  51.  per  cent,  per  annum :  Now,  these  presents  witness  that  the 
Gkry.  said  Nathaniel  Humfrey  doth  hereby  agree  with  the  said  Hugh 
Wade  Gery  that  the  person  or  persons  upon  whom  the  said  two 
third  parts  of  the  said  rent  of  20L  os.  shall  devolve  upon  the  death 
of  the  said  Robert  Humfrey,  shall  and  will,  within  the  space  of  six 
calendar  months  from  his  death,  at  the  expense  of  the  said 
Nathaniel  Humfrey,  or  of  his  estate,  deduce  a  marketable  title  to 
the  said  two  third  parts  of  the  said  rent  of  20/.  5«.,  and  that  all 
necessary  parties  shall  and  will,  at  the  expense  of  the  said  Hugh 
Wade  Gery,  or  his  estate,  convey  the  said  two  third  parts  of  the 
said  rent  to  the  said  Hugh  Wade  Gery,  and  his  heirs,  or  as  he  or 
they  may  direct :  And  it  is  hereby  agreed  that  the  said  Hugh  Wade 
Gery  and  his  heirs  shall  be  entitled  to  all  such  payments  as  shall 
accrue  in  respect  of  the  said  two  third  parts  of  the  said  rent  of 
20Z.  58.,  from  and  after  the  decease  of  the  said  Robert  Humfrey : 
And  it  is  hereby  agreed  and  declared  that  the  said  bond  has  been 
[  ^b73  ]  *so  given  by  the  said  Nathaniel  Humfrey  to  the  said  Hugh  Wade 
Gery,  for  the  purpose  of  securing  interest  for  the  said  sum  of  250^, 
after  the  rate  aforesaid,  from  the  day  of  the  date  of  these  presents 
up  to  the  time  from  which  the  said  two  third  parts  of  the  said  rent 
shall  begin  to  accrue  to  the  said  Hugh  Wade  Gery,  or  his  heirs, 
according  to  the  intent  of  these  presents ;  and  also  the  repayment 
of  the  said  sum  of  250Z.,  in  case  default  shall  be  made  in  deducing 
a  good  title  to  the  two  third  parts  of  the  said  rent,  or  in  procuring 
the  concurrence  of  all  necessary  parties  in  the  conveyance  of  the 
said  two  third  parts  of  the  said  rent  to  the  said  Hugh  Wade  Gery 
and  his  heirs,  according  to  the  stipulations  aforesaid,  together  with 
such  costs  as  may  be  incurred  by  the  said  Hugh  Wade  Gery,  or  his 
estate,  in  or  about  the  intended  sale  of  the  said  two  third  parts  of 
the  said  rent :  And  it  is  therefore  agreed  that  the  said  bond  shall 
not  be  put  in  suit  during  the  joint  lives  of  the  said  Robert  Humfrey 
and  Nathaniel  Humfrey,  unless  one  year's  interest  for  the  said  sum 
of  2501.  shall  be  in  arrear  for  the  space  of  two  calendar  months : 
Provided  always,  that,  in  case  such  arrear  of  interest  should  accrue, 
or  in  case  the  said  Nathaniel  Humfrey  should  depart  this  life  in 
the  life -time  of  the  said  Robert  Humfrey,  it  shall  be  lawful  for  the 
said  Hugh  Wade  Gery,  his  executors  or  administrators,  to  enforce 
payment  of  the  said  principal  sum  of  250/.,  together  with  such 
interest  as  may  be  due  for  the  same ;  and,  upon  the  re-payment  of 
the  said  principal  sum,  with  such  interest  as  aforesaid,  this  present 
contract  for  sale  shall  be  determined:  Provided  always,  that,  in 
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the  event  of  the  completion  of  the  said  purchase,  and  after  all     Hdmfkbt 
interest  in  respect  of  the  said  principal  sum  of  2501.  shall  have        gkbt. 
been  paid,  the  said  bond  shall  be  delivered  up  by  the  said  Hugh 
Wade  Gery,  his  executors  or  administrators,  to  be  cancelled.    As 
witness,"  &c. 

A  bond  was  also  executed  by  the  said  Nathaniel  Humfrey,  of       [  674  ] 
which  the  following  is  a  copy : 

(Here  followed  a  bond,  in  the  penal  sum  of  500Z.,  conditioned  for 
payment  of  260L  and  interest.) 

The  said  two  third  parts  of  the  said  rent-charge  or  fee-farm  rent, 
BO  far  as  the  same  accrued  due  before  and  until  the  end  of  March, 
1881,  were,  from  time  to  time,  before  the  end  of  that  month,  paid 
by  the  owner  of  the  said  lands  for  the  time  being  to  the  owner  of 
the  said  two  third  parts  for  the  time  being,  or  to  some  person 
claiming  tbe  same  on  his  behalf,  for  his  use. 

The  said  Hugh  Wade  Oery  died  on  the  12th  of  January,  1881, 
intestate,  leaving  the  said  William  Hugh  Wade  Gery,  his  heir-at- 
law,  who  then  became,  and  has  ever  since  been,  and  is  now,  entitled 
to  the  said  lands  out  of  which  the  said  rent-charge  or  fee-farm  rent 
is  payable,  and  seised  in  fee  of  such  lands. 

On  the  11th  of  January,  1841,  a  commission  in  the  nature  of  a 
writ  de  lunatico  inquirendo  was  duly  issued  by  the  Lord  High 
Chancellor  of  Great  Britain,  to  inquire  of  the  lunacy  of  the  said 
Robert  Pargiter  Humfrey;  and,  by  the  inquisition  duly  taken 
thereunder,  on  the  2nd  of  February,  1841,  it  was  duly  found,  as 
the  truth  is,  that  he  was  then  a  lunatic  and  of  unsound  mind,  and 
incapable  for  the  management  of  himself  and  his  affairs,  and  had 
been  so  continually  from  the  2nd  of  July,  1806. 

By  an  order  of  the  Lord  High  Chancellor  of  Great  Britain,  after- 
wards, in  the  same  year  1841,  duly  made  in  the  matter  of  the  said 
lunacy,  the  said  Edward  Cooper  was  appointed  the  committee  of 
the  person  and  estate  of  the  said  lunatic ;  and  all  his  estate,  effects, 
and  property  whatsoever,  including  his  estate  and  interest  in  the 
two  third  parts  of  the  said  rent-charge  or  fee-farm  rent,  became,  on 
the  10th  of  July,  1841,  and  are,  duly  vested  in  the  said  Edward 
Cooper,  as  such  committee  of  the  said  lunatic's  estate. 

Neither  any  payment  of,  or  on  account  of,  the  said  rent-charge       [  ^76  ] 
or  fee-farm  rent,  or  any  part  thereof,  nor  any  satisfaction  for  the 
same,  has  been  made  at  any  time  since  the  end  of  March,  1881 ; 
nor,  since  that  time,  has  there  been  any  written  acknowledgment 
relating  thereto. 
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HuMPRKT        The  said  lands  are,  and  during  all  the  time  aforesaid  have  been, 

Gbrt.        worth  much  more  than  501.  per  annum :  and  have  ever  since  the 

said  William  Hugh  Wade  Gery  became  the  owner  thereof,  yielded 

and  produced   to   him  more  than   601.  per  annum,  clear  of  all 

deductions. 

The  said  William  Hugh  Wade  Gery  claims  the  benefit  of  the 
42nd  section  of  the  statute  hereinafter  mentioned,  in  respect  of  the 
arrears  hereinafter  mentioned,  which  are  claimed  from  him  by  the 
said  Edward  Cooper,  as  the  committee  of  the  said  lunatic's  estate. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  said 
Edward  Cooper  and  Robert  Pargiter  Humfrey,  or  either  of  them, 
are  or  is,  in  the  present  year,  1847,  or  were  or  was  in  the  year  1844, 
entitled  to  recover  the  arrears  of  the  said  two  third  parts  of  the  said 
rent-charge  or  fee-farm  rent  of  201.  6«.,  which  accrued  due  from  the 
29th  of  September,  1831,  to  the  29th  of  September,  1837,  inclusive, 
or  any,  and  what  part,  of  such  arrears,  notwithstanding  s.  42  of 
the  statute  3  &  4  Will.  IV.  c.  27,  intituled  "  An  Act  for  the  limita- 
tion of  actions  and  suits  relating  to  real  property,  and  for  simpli- 
fying the  remedies  for  trying  the  rights  thereto;  *'  and  whether  by 
distress  or  action,  or  in  each  mode. 

The  case  was  argued  in  Trinity  Term  last,  before  Wilde,  Ch.  J., 
Coltman,  J.,  Maule,  J.,  and  Cresswell,  J. 

Talfourd,  Serjt.,  for  the  plaintiffs  : 

Two  questions  arise  in  this  case,  first,  whether  the  limitation  in 
the  42nd  section  of  the  3  &  4  Will.  IV.  c.  27,  applies  to  the  fee- 
[  •67«  J  farm  rent  created  by  the  grant  of  King  Henry  the  *Eighth ; 
secondly,  whether  the  statute  has  repealed  the  protection  given  to 
every  kind  of  disability.  But  for  that  section,  it  is  quite  clear  the 
lunatic  would  be  entitled  to  recover  the  arrears  claimed  in  this 
action.  The  2nd  section  of  the  statute  enacts,  ''that  after  the  81st 
of  December,  1833,  no  person  shall  make  an  entry  or  distress,  or 
bring  an  action  to  recover  any  land  or  rent,  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  shall  have  first  accrued  to  some 
person  through  whom  he  claims ;  or,  if  such  right  shall  not  have 
accrued  to  any  person  through  whom  he  claims,  then  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  shall  have  first  accrued  to  the 
person  making  or  bringing  the  same."  In  James  v.  Salter  (\), 
(1)  43  R.  B.  741  (3  Bing.  N.  C.  544). 
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TiNDAL,  Ch.  J.,  expressed  an  opinion  that  this  clause  did  not  apply     HaiirBKT 

to  arrears  of  rent,  but  to  an  action  to  recover  the  rent  itself.    It       Gkbt. 

certainly  is  difficult  to  say  that  the  2nd  section  can  apply  to  arrears 

of  rent,  regard  being  had  to  the  42nd.    *     *    It  would  be  strange  if       i  '^^^  ] 

the  exceptions  and  disabilities  in  the  earlier  sections  were  not  to  be 

imported  into  that  section.    It  is  submitted  that  the  present  case  falls 

within  the  8rd  section  of  the  8  &  4  Will.  IV.  c.  42.    *     ♦  '  In  Paget       t  »78  ] 

V.  Foley  (i),  this  Court  held  that  the  limitation  in  actions  of  covenant 

for  arrears  of  rent  under  indenture,  is  governed  by  the  8  &  4 

Will.  IV.  c.  42,  s.  8,  that  being  virtually  a  repeal  pi'o  tanto  of  the 

3  &  4  Will.  IV.  c.  27,  s.  42.    [He  read  the  judgment  of  Tindal,  Ch.  J.] 

If  this  be  an  action  for  rent  reserved  by  a  specialty,  Paget  v.  Foleg,       [  580  ] 

which  is  adopted  by  the  Court  of  Queen's  Bench  in  Strachan  v. 

Thomas  (2),  is  a  distinct  authority  in  favour  of  the  plaintiffs. 

(Maulb,  J. :  Distresses  are  not  limited  by  the  8  &  4  Will.  IV. 
3.  42 ;  but  they  are,  by  the  8  &  4  Will.  IV.  c.  27.) 

Bxactly  so.    The  8  &  4  Will.  IV.  c.  27  (3),  contains  certain  provisions 

mih  regard  to  persons  under  disability.    *    *    It  would  be  extra-       [  oSi  ] 

)rdinary,  indeed,  if  these  words  were  to  be  held  to  repeal  all  previous 

:>tatutes  of  Limitations.   The  language  of  the21  Jac.  I.  c.  16,  s.  1,  is  not 

nerely  exceptive.     (He  read  sections  1  and  2).    All  these  statutes       [  582  ] 

ire  to  be  read  as  one  code.    Upon  the  authority  of  Paget  v.  Foley, 

herefore,  it  is  submitted  that  this  is  a  rent  within  the  meaning  of 

he  3  &  4  Will.  IV.  c.  42,  s.  8,  and,  consequently,  is  excepted  out  of 

he  operation  of  the  8  &  4  Will.  IV.  c.  27,  s.  42. 

Manning,  Serjt.,  contra : 

The  16th  and  17th  sections  of  the  8  &  4  Will.  IV.  c.  27,  show 
hat  the  attention  of  the  Legislature  was  drawn  to  the  necessity  of 
xcepting  the  disability  of  lunacy,  &e. :  but  they  expressly  confine 
L  to  the  twenty  years*  claim.  The  21  Jac.  I.  c.  16,  has  no  analogy 
3  the  subject-matter  of  this  statute :  and  the  Court  will  not  extend 
;  by  equity.  It  is  a  rule  of  the  civil  law,  that  **  contra  non  valentem 
(jere  non  currit  pnesciiptio.'*  But  it  has  been  decided  over  and 
ver  again,  that,  in  our  law,  it  is  exactly  the  reverse.  This  case 
oes  not  fall  within  the  8  &  4  Will.  IV.  c.  42,  but  is  expressly 
overned  by  the  42nd  section  of  the  8  &  4  Will.  IV.  c.  27.    This 

(1)  42  B.  B.  698  (2  Bing.  N.  C.  679).         (3)  Sections  16  and  17. 
(•2)  12  Ad.  &  El.  536  ;  4  P.  &  D.  229. 

B.R. — VOL.  LXXVllI.  49 


770  1849.    C.  P.    7  C.  B.  582— 584,  [ili. 

UuMraBT  view  is  fortified  by  two  decisions  of  Sir  E.  Sugden  upon  the  S  i  4 
Okbt  Vict.  c.  105  (Irish).  The  82nd  section  of  that  statute  is  in  pre- 
cisely the  same  words  as  the  8rd  section  of  the  3  &  4  Will.  IT.  c.  4i: 
and  the  8Srd  enacts,  '*  that,  if  any  person  or  persons  that  is  or  are 
or  shall  be  entitled  to  any  such  action  or  suit,  or  to  such  scire  faciof, 
is  or  are  or  shall  be  at  the  time  of  any  such  cause  of  action  acerutd, 
within  the  age  of  twenty-one  years,  feme  covert,  tion  compos  mentU, 
L  *583  J  or  ^beyond  the  seas,  then  such  person  or  persons  shall  be  at  libert} 
to  bring  the  same  actions,  so  as  they  commence  the  same  within 
such  times  after  their  coming  to  or  being  of  full  age,  discoyert,  of 
sound  memory,  or  returned  from  beyond  the  seas,  as  other  persons 
having  no  such  impediment  should,  according  to  the  proviaions  of 
this  Act,  have  done ;  and  that,  if  any  person  or  persons  against 
whom  there  shall  be  any  such  cause  of  action,  is  or  are  or  shall  be 
at  the  time  of  such  cause  of  action  accrued,  beyond  the  seas,  th^ 
the  person  or  persons  entitled  to  any  such  cause  of  action  shall  be 
at  liberty  to  bring  the  same  against  such  person  or  persons  wiUiin 
such  times  as  are  before  limited,  after  the  return  of  such  person  or 
persons  from  beyond  the  seas."  In  Hafrisson  v.  Duignan  (i),  A. 
granted  an  annuity  to  a  trustee  for  B.  for  his  life,  and  in  the  con- 
veyance entered  into  a  personal  covenant  with  B.  for  payment  of 
the  same  :  A.  subsequently  sold,  subject  to  the  annuity :  and  it  was 
held,  on  a  bill  filed  by  B.  against  the  purchasers  to  raise  the  arrears 
thereof  (A.  or  his  personal  representative  not  being  a  party  to  the 
cause),  that,  though  there  was  an  obligation  imposed  on  the  par- 
chaser  to  indemnify  A.,  yet  that  the  Court  would  not  thus  indirectly 
enforce  this  obligation,  and  thereby,  in  effect,  evade  the  operation 
of  the  Statute  of  Limitations ;  and,  accordingly,  the  account  was 
limited  to  a  period  of  six  years  prior  to  the  filing  of  the  bill.  And 
in  Hughes  v.  Kelly  (2),  by  deed  executed  in  the  year  1809,  certain 
lands  were  conveyed,  subject  to  the  payment  of  a  sum  of  money, 
which  the  grantee  thereby  covenanted  with  the  grantor  to  pay  to 
third  persons :  and  it  was  held,  that,  notwithstanding  the  covenani, 
only  six  years'  arrears  of  interest  could  be  recovered  ;  and  that  the 
statute  8  &  4  Will.  lY.  c.  27,  s.  42,  is  not  repealed  by  the  3  &  4 
[  *584  ]  Vict.  c.  105,  s.  82.  *The  Lord  Chancellor  (3),  in  giving  judgment, 
said:  ''I  have  to  consider  the  operation  of  the  statute  3  <&  4 
Will.  lY.  c.  27,  and  the  clause  of  the  statute  8  &  4  Yict.  c.  105 

(1)  69  R  B.  689  (2  Dr.  &  War.  295 ;  (2)  61  E.  R  109  (3  Dr.  &  War.  -182; 

1  Con.  &  L.  377).  2  Con.  &  L.  223). 

(3)  Sir  Edward  Suqdsn. 
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(s.  82),  as  to  the  limitation  of  the  right  to  bring  actions  upon     HuMrREr 

specialties.    By  the  40th  section  of  the  8  &  4  Will.  IV.  c.  27,  it  was        qzry, 

enacted  *  that  no  action  or  suit  shall  be  brought  to  recover  any  sum 

of  money  secured  by  any  mortgage,  &c.,  but  within  twenty  years 

after  a  present  right  to  recover  the  same.*    That  section,  therefore, 

provides  that  the  principal  shall  not  be  recoverable  after  twenty 

years,  except  in  the  several  cases  enumerated  therein :  then  follows 

the  42nd  section,  which  embraces  only  the  interest  of  the  sums 

provided  for  in  the  40th  section.    If,  therefore,  the  law  rested  upon 

that  Act  alone,  it  is  plain  that  a  distinct  remedy  was  intended  to 

be  provided  for  these  two  subjects  ;  that  is  to  say,  that,  though  the 

principal  sum  itself  might  be  recoverable  within  twenty  years,  yet 

only  six  years'  arrears  of  interest  could  be  recovered  upon  that 

principal  sum.    Therefore,  that  which  was  supposed  at  the  Bar  to 

have  been  so  anomalous  and  inconsistent,  was  not  so  considered  by 

the  Legislature.    Then  came  the  statute  8  &  4  Will.  IV.  c.  42,  only 

in  force  in  England,  but  the  Srd  section  of  which  has  been  recently 

introduced  into  this  country  by  the  8  <b  4  Vict.  c.  105 ;  and  this 

confines  the  period  of  bringing  an  action  for  rent  or  (i)  on  a  specialty 

to  twenty  years.    Now,  a  great  deal  of  the  difficulty  which  has 

arisen  upon  the  construction  of  these  statutes,  in  England,  sprung 

from  this  circumstance, — that  the  later  Act,  8  <b  4  Will.  IV.  c.  42, 

was  not  framed  by  the  persons  who  prepared  the  former  Act.    If  the 

later  Act  had  not  passed,  money  secured  on  land,  although  also  secured 

by  bond  or  covenant,  could  not  have  been  recovered  after  twenty 

*year8,  nor  could  more  than  six  years'  arrears  of  interest  have  been       [  *o86  ] 

recovered.    The  first  Act  provides  for  both  cases.    In  Doe  d.  Jones 

V.  Williams (2),  Mr.   Justice  Littlbdale  said:  'The  40th  section 

relates  to  actions  brought  to  recover  the  money ;  and  those  actions, 

in  the  case  of  mortgages,  are  either  upon  the  covenant  usually 

inserted  in  the  mortgage  deed,  or  on  the  bond  which  commonly 

accompanies  it.'    It  never  occurred  to  that  very  learned  Judge  that 

the  40th  section  did  not  apply  to  specialties.     In  Paget  v.  Foley, 

the  Court  of  Common  Pleas  held  that  rent  reserved  upon  an 

indenture  of  demise  was  not  within  the  operation  of  8  &  4  Will.  IV. 

c.  27,  but  fell  within  the  8  &  4  Will.  IV.  c.  42.    Mr.  Justice 

BosAMQUBT,  to  somo  extent,  differed  from  the  rest  of  the  Court  :  he 

seemed  to  think,  that,  if  the  case  had  rested  on  the  8  &  4  Will.  IV. 

c.  27,  and  the  8  &  4  Will.  IV.  c.  42,  had  never  passed,  the  right  to 

(1)  Sic.  (2)  44  B.  B.  421  (5  Ad.  &  El.  291, 

296 ;  6  Nev.  ft  M.  816). 
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HuMFKRY     recover  in  that  case  would  have  been  confined  to  six  years,  wiihin 
Gkby.        the  meaning  of  the  8  &  4  Will.  lY.  c.  27  :  but  he  agreed  with  the 
rest  of  the  Court  on  the  point  upon  which  they  decided  the  case, 
that  the  8  &  4  Will.  lY.  c.  27,  was,  in  fact,  removed  or  repealed  by 
the  8  &  4  Will.  lY.  c.  42.    It  is  a  singular  circumstance,  that  the 
8  &  4  Will.  lY.  c.  42,  had,  in  fact,  a  prior  operation  to  the  3  &  4 
Will.  lY.  c.  27,  although  passed  subsequently  to  it ;  and  this  statute 
(8  &  4  Will.  lY.  c.  27),  when  it  came  into  force,  found  the  8  &  4 
Will.  lY.  c.  42,  in  full  operation.    In  Ireland,  however,  the  law  stands 
on  a  different  footing ;  for,  the  provision  in  the  8  &  4  Will.  IV. 
c.  42,  to  which  I  have  been  adverting,  was  not  introduced  into 
this  country,  until  it  was  embodied  in  the  recent  statute  of  Victoria; 
and  it  is  to  be  regretted  that  it  was  thus  introduced  without  some 
modification.     The  statute  of  Victoria  found  the  8  &  4  Will-  IV. 
[  *686  ]       c.  27,  in  full  operation  in  this  country.     *My  clear  opinion  upon  the 
effect  of  the  8  &  4  Will.  lY.  c.  27,  is,  that  it  expressly  applies,  in  a 
case  like  the  present,  both  to  the  principal  and  interest,  although 
the  money  is  also  secured  by  a  bond  or  covenant.     In  Strackan  v. 
Thonias,  there  was  a  little  more  difi5culty  than  in  Paget  v.  Foley, 
That  was  the  case  of  an  annuity,  which  fell  directly  within  the 
terms  of  the  8  &  4  Will.  lY.  c.  27 ;  for,  in  the  first  section,  which 
is  the  glossary  of  the  Act,  the  word  '  rent '  is  defined  to  extend  to 
all  annuities  and  periodical  payments.     The  learned  Chief  Justice, 
however,  in  delivering  judgment,  merely  said,  *  The  present  is  not 
the  usual  case  of  reservation  of  rent  upon  a  lease,  and,  so  far,  it  is 
not  properly  an  indenture  of  demise ;  it  is  a  rent-charge,  and,  as 
such,  falls  within  the  42nd  section  of  the  8  &  4  Will.  lY.  e.  27  :  but, 
notwithstanding  that,  we  are  of  opinion  that  it  falls  within  the  8rd 
section  of  the  8  &  4  Will.  lY.  c.  42,  as  being  an  action  of  covenant  on 
a  specialty.'     Now,  this  case  went  far  beyond  Paget  v.  Foley^  which 
was  held  to  fall  within  the  provisions  of  the  8  &  4  Will.  lY.  c.  42 ; 
whereas,  in  the  later  case,  the  Court  held  that  the  case  was  within 
the  8  &  4  Will.  lY.  c.  27,  and  also  within  the  3  &  4  Will.  lY.  c.  42, 
by  reason  of  the  action  being  one  upon  a  specialty.     It  appears  to 
me  that  the  two  statutes,  being  in  pari  vmtef'id,  should  be  construed 
together,  and,  if  possible,   reconciled.     There  is  this  important 
distinction  between  the  case  which  I  have  to  consider,  and  both 
Paget  v.  Foley  and   Strachan  v.  Thomas;  in  both  of  these  cases 
there  was  but  one  subject,  the  rent  in  the  one,  and  the  rent-charge 
in  the  other :  it  was,  therefore,  impossible  to  say  that  there  could  be 
a  recovery  of  the  same  subject  both  within  twenty  years  and  within 
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six  years.  But,  in  the  present  case,  I  have  to  deal  with  two  HirMFRKv 
subjects,  the  principal  sum  secured,  which  is  clearly  within  the  okiiy. 
40th  section  of  the  3  &  4  Will.  IV.  c.  27,  and  the  interest  upon  that 
principal  sum,  which  falls  within  the  *42nd  section.  It  is  singular  f  •s>f(7  ] 
that  the  Court  of  Exchequer  in  this  country  (i)  came  to  a  different 
conclusion  from  the  Court  of  Common  Pleas  in  Paget  v.  Foley ;  for,  in 
Bruen  v.  Nowlan  (2),  they  held  that  the  8  &  4  Will.  IV.  c.  27,  did  extend 
to  rent  reserved  upon  an  indenture  of  demise.  There  was  then  no 
conflict  of  statutes ;  for,  at  that  time,  there  was  no  other  statute 
in  force  than  the  8  &  4  Will.  IV.  c.  27 ;  the  statute  of  Victoria 
had  not  passed,  and  the  8  &  4  Will.  IV.  c.  42,  did  not  extend  to  this 
country  (i).  I  think  the  Court  of  Exchequer  decided  in  that  case 
rightly ;  and  it  agrees  with  the  opinion  of  Mr.  Justice  Bosanqubt,  to 
which  I  have  already  adverted.  But  the  passing  of  the  later  Act  opens 
to  a  different  view.  .  .  .  The  question  then  is,  does  this  Act  of 
Victoria,  in  the  particular  case  of  a  charge,  or  a  mortgage,  with  a 
covenant  for  payment,  enlarge  the  remedy  of  the  creditor  as  to 
interest  ?  I  am  of  opinion  that  it  does  not.  I  think  the  case  falls 
within  the  3  &  4  Will.  IV.  c.  27,  and  that  the  right  to  arrears  of 
interest  must  be  confined  to  six  years.  I  do  no  violence  to  the 
statute  of  Victoria  by  that  construction.  That  Act  was  not 
intended  to  repeal  the  former  one.  There  are  many  cases  in 
which  the  remedy  provided  by  the  statute  of  Victoria  may  come 
into  operation,  without  breaking  in  upon  the  former  statute.  Both 
may,  and  ought  to,  be  construed  together.  The  period  of  limita- 
tion is  twenty  years  in  each  :  and,  though  there  are  savings  in  the 
one  Act  which  are  not  to  be  found  in  the  other,  yet  it  does  not 
appear  to  me  that  these  provisions  prevent  me  from  holding  that 
this  case  falls,  as  to  interest,  within  the  8  &  4  Will.  IV.  c.  27.*' 

(Maule,  J. :  The  ordinary  form  of  expression  in  Statutes  of 
Limitation,  in  the  21  Jac.  I.  c.  16,  for  instance,  is,  that  all  actions, 
&c.,  shall  be  commenced  within  a  certain  limited  period,  and  not 
after.  The  phraseology  *of  the  8  &  4  Will.  IV.  c.  27,  s.  42,  is  [  •588  ] 
different :  it  is,  that  no  arrears  of  rent,  &c.,  shall  be  recovered,  &c., 
but  within  six  years  next  after  the  same  respectively  shall  have 
become  due,  &c. :  not  that  you  must  bring  your  action  within  six 
years ;  but  that  you  must  recover  the  arrears  within  six  years,  or  not 
at  all.  The  41st  section,  which,  without  any  exception  or  limita- 
tion, enacts,  "  that,  after  the  said  8l8t  of  December,  1888,  no 

(1)  Iieland.  (2)  1  Jebb.  &  S.  346,  n. 
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HuMFRKT     arrears  of  dower,  nor  any  damages  on  account  of  such  arrears, 
Oery.       shall  be  recovered  or  obtained  by  any  action  or  suit,  for  a  longer 
period  than  six  years  next  before  the  commencement  of  such  action 
or  suit,*'  tends  to  throw  a  little  light  npon  the  subject.) 

This  case  is  not  within  the  3  &  4  Will.  IV.  c.  27,  s.  8. 

(Maule,  J. :  Can  debt  be  maintained  for  a  rent  in  fee  ?) 

The  remedy  for  the  owner  of  the  rent  is  by  distress  (i). 

(Maule,  J. :  May  not  eflfect  be  given  to  the  3  &  4  Will.  IV.  c.  27, 
s.  42,  and  the  3  &  4  Will.  IV.  c.  42,  s.  3,  in  this  way,  by  holding 
the  right  to  recover  the  rent  to  be  limited  to  six  years,  provided 
twenty  years  have  not  elapsed  since  the  title  first  accrued,  and, 
after  that  period  has  elapsed,  to  be  gone  altogether  ?) 

We  admit  the  plaintiffs'  right  to  recover  six  years'  arrears.  If  the 
case  had  rested  on  the  8  &  4  Will.  IV.  c.  27,  s.  42,  it  is  clear  that 
the  plaintiffs'  claim  would  have  been  barred  at  the  end  of  six  years. 
That  provision  is  modified  by  the  3rd  section  of  the  3  &  4  Will.  IV. 
c.  42,  in  the  manner  just  suggested.  A  party  who  has  slept  on  his 
rights  for  a  period  short  of  twenty  years,  is  not  barred  of  his 
remedy,  but  is  allowed  to  recover  six  years'  arrears  only :  but,  if 
he  has  slept  for  a  period  exceeding  twenty  years,  he  is  altogether 
barred. 

(Maule,  J. :  Like  an  action  of  ejectment :  the  plaintiff  has 
twenty  years  to  bring  his  action ;  but  he  can  only  recover  the 
mesne  profits  for  six  years.) 

[  689  ]  Precisely  so.  No  action  of  debt  or  covenant  would  lie  on  these  letters- 
patent  :  the  grantee  does  not  covenant  (2).  There  being  no  provision 
in  the  later  Act  extending  the  disability  of  lunacy  to  a  case  of  this 
sort,  and  the  Court  having  no  power  to  extend  it  by  analogy,  the 
plaintiffs  are  not  entitled  to  recover  the  arrears  in  question. 

Edward  Cooper,  as  committee  of  the  estate  of  the  lunatic,  had  an 
office  in  relation  to  the  real  property  of  the  lunatic,  but  had  no 
estate  or  interest :  Knipe  v.  Palmer  (3) ;  Tyrell  v.  j€nner(4), 

(1)  But,  by  32  Hen.  VIII.  c.  37,  herland,  1  Roll.  Rep.  359;  Cro.  Jac 
debt  lies  for  his  executor,  &c.  355,  521. 

(2)  By  accepting  letters-patent,  the         (3)  2  Wils.  130. 

grantee  becomes  bound  by  any  cove-  (4)  6  Bing.  283 ;  3  Moo.  ^  P.  648. 

nants  contained  therein :  Brett  y.  Cum- 
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Tal/ourd,  Serjt.,  in  reply :  Humfrey 

In  Grant  v.  EUis  (i),  a  question  arose  whether  the  statute  8  &  4  Qkby. 
Will.  IV.  c.  27,  applied  to  rent  reserved  on  an  indenture  of  demise ; 
and  it  was  held,  that  such  a  rent  was  not  within  that  statute,  for, 
that  it  only  applied  to  freehold  rents.  Upon  the  converse  of  that 
case,  therefore,  it  can  scarcely  be  contended  here  that  this  is  not  a 
rent  coming  within  the  statute. 

(Maulb,  J.:  The  86th  section  of  the  8  A  4  Will.  IV.  c.  27, 
abolishes  real  actions,  with  a  single  exception.  The  succeeding 
sections,  down  to  89,  inclusive,  relate  to  the  realty.  The  40th 
section  enacts,  ''  that,  after  the  said  81st  of  December,  1883,  no 
action  or  suit  or  other  proceeding  shall  be  brought,  to  recover  any 
sum  of  money  secured  by  any  mortgage,  judgment,  or  lien,  or 
otherwise  charged  upon  or  payable  out  of  any  land  or  rent,  at  law 
or  in  equity,  or  any  legacy,  but  within  twenty  years  next  after  a 
present  right  to  receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for,  or  release  of,  the  same,  unless  in 
the  meantime  some  part,  of  the  principal  money,  or  some  interest 
thereon,  shall  have  been  paid,  or  some  acknowledgment  *of  the  [^590] 
right  thereto  shall  have  been  given  in  writing,  signed  by  the  person 
by  whom  the  same  shall  be  payable,  or  his  agent,  to  the  person 
entitled  thereto,  or  his  agent ;  and  in  such  case  no  such  action  or 
suit  or  proceeding  shall  be  brought  but  within  twenty  years  after 
such  payment  or  acknowledgment,  or  the  last  of  such  payments  or 
acknowledgments,  if  more  than  one  was  given."  Then  comes 
section  42,  which  applies  to  arrears  of  rent,  the  recovery  of  the 
rent  itself  having  already  been  provided  for  by  section  2.) 

The  words  of  the  8rd  section  of  the  8  &  4  Will.  IV.  c.  42,  are  precise 
and  positive.  The  decision  in  Paget  v.  Foley  proceeded  upon  that 
section :  and  the  main  question  is,  whether  that  case  governs  the 
present,  or  whether  the  Court  will  adopt  the  view  taken  in  the  two 
Irish  cases,  Harrisson  v.  Duignan  and  Hughes  v.  Kelly. 

(Maulb,  J. :  You  clearly  cannot  sue  in  covenant.  You  are, 
therefore,  driven  to  rely  on  your  capacity  to  sue  the  terretenant 
in  an  action  of  debt.) 

Undoubtedly  that  is  so. 

XO  60  B.  B.  694  (9  M.  &  W.  113). 
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HuMFRET        The  following  Certificate  was  afterwards  sent  to  Yice-Chancellor 
Gbrt.        Knight  Brucb  : 

"This  case  has  been  argaed  before  us  by  counsel.  We  have 
considered  it,  and  are  of  opinion  that  Edward  Cooper  and  Robert 
Pargiter  Humfrey  were  not,  nor  was  either  of  them,  in  the  year 
1847,  or  the  year  1844,  entitled  to  recover  the  arrears  of  the  two 
third  parts  of  the  rent-charge  or  fee-farm  rent  of  20L  5s.,  which 
accrued  due  from  the  29th  of  September,  1831,  to  the  29th  of 
September,  1887,  inclusive,  or  any  part  of  such  arrears. 

"  Thos.  Wildb, 

"  T.  COLTMAN. 

"W.  H.  Maule. 
"  C.  Crbsswbll." 


9th  December,  1848. 


IN  THE   EXCHEQUER   CHAMBER. 


iw».  WAKLEY  V.   HEALEY,   in  Error. 

Feb,  9.  ' 
(7  C.  B.  591—606 ;  S.  C.  18  L.  J.  C.  P.  241.) 

L  ^^^  J  In  case  for  a  libel,  the  declaration  stated,  hj  way  of  inducement,  that  the 

plainti£F  was  a  barrister  and  the  editor  and  proprietor  of  a  weekly  publica- 
tion called  The  Medical  Times,  and  also  secretary  to  the  committee  of 
* 'Poor-Law  Medical  Officers,"  and  to  the  "Convention  of  Poor-La  w 
Medical  Officers ;  "  that  there  existed  an  association  called  **  The  National 
Institute  of  Medicine ;  "  that  certain  medical  poor-law-union  officers  were 
endeavouring  to  bring  about  an  amelioration  of  the  then  existing  system  of 
poor-law  medical  relief ;  and  that  "The  National  Institute  of  Medicine" 
was  willing  to  lend  its  assistance  to  the  medical  poor-law- union  officers, 
and  to  allow  that  body  the  use  of  certain  rooms  held  by  them. 

The  declai-ation  then,  in  the  first  count,  alleged  that  the  defendant,  in  a 
weekly  publication  called  The  Lancet,  published,  "  of  and  concerning  the 
plaintiff,* '  the  following:  "  In  our  last,  we  advised  the  medical  officers  of 
the  poor-law-unions  to  adopt  an  independent  course,  to  ti-ust  to  the  justice 
of  their  cause,  and  to  their  own  legitimate  exertions,  for  an  amendment  of 
the  grievances  of  which  they  so  justly  complain: "  and,  after  cautioning 
/  those  pei*sons  not  to  suffer  **  The  National  Institute  of  Medicine,"  or  **  The 

Committee  of  Poor-Law  Medical  Officers,"  to  meddle  with  their  affairs,  the 
libel  proceeded,  "  We  would  exhort  the  medical  officers  to  avoid  the  trajis 
set  for  them  by  desperate  adventurers  (thereby  meaning  the  plaintiff, 
among  others),  who,  participating  in  their  efforts,  would  inevitably  cover 
them  with  ridicule  and  disrepute." 

The  second  count  stated  that  the  defendant  further  published  "  of  and 
concerning  the  plaintiff,"  the  following,  "We  need  not  here  dwell  upon 
the  impolicy  of  the  connection  between  the  present  agitation  and  *  The 
National  Institute,'  a  body  which  has  disgusted  the  Government,  and  with 
other  persons  not  belonging  to  the  profession  (thereby  meaning  the  plain- 
tiff, as  such  barrister  aforesaid),  and  whose  weekly  vocation  it  is  to  bring 
every  thin^  belonging  jbo  the  profession  into  disrepute    and  contempt" 
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(thereby  meaning  that  the  plaintiff  was  in  the  habit,  as  editor  of  the  said      Waklby 
weekly  publication  called  The  Medical  Times  as  aforesaid,  of  bringing  the    ,         v 
medical  profession  into  disrepute  and  contempt).  Hbaley. 

The  third  count  described  the  plaintiff  as  **  a  quack  lawyer  and  mounte- 
bank," and  an  **  impostor; "  and  the  fourth  set  out  matter  tending  to  hold 
the  plaintiff  up  to  ridicule. 

After  verdict  for  the  plaintiff  upon  all  these  counts,  with  entire  damages : 

Held,  by  the  court  of  error,  that  the  words  charged  in  the  first  count  were 
libellous : 

Held  also,  that  the  words  charged  in  the  second  count  were  libellous, 
without  the  aid  of  the  innuendo :  and 

Held  also,  that  the  count  was  not  objectionable,  by  reason  of  the  want 
of  an  averment  that  the  libel  was  published  of  and  concerning  the  plaintiff 
as  editor  of  the  weekly  publication  referred  to,  that  being  sufficiently 
shown  by  the  libel  itself. 

Semhle,  that  this  count  would  have  been  good  without  any  special 
averment. 

Case,  for  a  libel.  The  first  count  of  the  declaration  stated,  that 
Healey,  the  plaintiff  (below),  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  by  Waktey,  *the  defendant  (below)  there-  ^  **^^  ^ 
inafter  mentioned,  was  a  barrister,  and  the  editor  and  proprietor  of 
a  certain  weekly  publication  called  The  Medical  Times;  that  the 
plaintiff  (below),  before  the  committing  of  the  grievances  by  the 
defendant  (below)  thereinafter  mentioned,  was  the  secretary  to  the 
committee  of ''  Poor-Law  Medical  Officers,"  and  to  the  ''  Convention 
of  Poor-Law  Medical  Officers ; "  that,  also,  before  the  committing 
of  the  said  grievances,  a  certain  association,  consisting  of  medical 
men  and  others,  existed,  which  association  was  called  by  the  name 
of,  and  known  as,  "  The  National  Institute  of  Medicine  ;  "  that  the 
Raid  association  so  called  as  aforesaid,  was,  before  the  committing 
of  the  grievances  by  the  defendant  (below)  thereinafter  mentioned, 
possessed  of  certain^  vacant  rooms  and  apartments ;  that  a  certain 
large  number  of  medical  poor-law-union  officers  were,  before  the 
committing  of  the  grievances  by  the  defendant  (below)  thereinafter 
mentioned,  interested  in,  and  endeavouring  to  bring  about,  an 
amelioration  of,  the  then-existing  system  of  poor-law  medical  relief ; 
that  the  said  association  so  called  ''The  National  Institute  of 
Medicine  '*  as  aforesaid,  was  then  willing  to  lend  their  assistance  to, 
and  co-operate  with,  the  said  medical  poor-law-union  officers  who 
were  so  as  aforesaid  interested  in,  and  endeavouring  to  bring 
about,  such  an  amelioration  of  the  then-existing  system  of  poor-law 
medical  relief,  and  the  said  association  was  willing  to  allow  the  said 
medical  poor-law-union  officers  to  use  gratuitously  the  said  rooms 
and  apartments  of  *the  said  association,  for  the  purpose  aforesaid,  ^  *^^^  1 
and  the  plaintiff  (below),  before  the  committing  by  the  defendant 
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Waklbt  (below)  of  the  grievances  next  thereinafter  mentioned,  had  recoiD* 
Hkalvt.  mended  the  said  rooms  and  apartments  to  the  said  medical  poor- 
law-union  officers,  for  the  said  purpose ;  that  the  plaintiff  (below; 
always  had  been,  and  then  still  was,  a  good  and  faithful  sobjeet  c^ 
this  realm,  and  as  such  had  always  behaved  and  conducted  hiinfi*>1f. 
and,  until  the  time  of  the  committing  by  the  defendant  (below)  d 
the  grievances  thereinafter  mentioned,  was  always  reputed,  esteemed, 
and  accepted  such,  by  and  amongst  his  neighbours  and  other  worthy 
subjects  of  this  realm,  and  had  never  been  guilty  of,  nor  up  to  the 
time  of  the  committing  of  the  several  grievances  by  the  defendaDt 
(below)  thereinafter  mentioned,  been  suspected  of  being  guilty  of, 
any  improper  or  immoral  conduct,  or  of  the  offences  or  miscondae( 
thereinafter  mentioned  to  have  been  charged  upon,  or  imputed  to. 
him  by  the  defendant  (below),  or  of  any  other  offences  or  mis<x>D- 
duct ;  and  that,  by  means  of  the  said  several  premises,  the  plainiif 
(below),  before  the  committing  of  the  grievances  thereinafter  men- 
tioned, had  deservedly  obtained  the  good  opinion  of,  and  credit  with, 
all  his  neighbours  and  other  good  and  worthy  subjects  of  tiiis 
realm  to  wlibm  he  was  in  any  wise  known :  Tet  that  the  defendant 
(below),  well  knowing  the  premises,  but  greatly  envying  the  happj 
state  and  condition  of  the  plaintiff  (below),  and  contriving,  and 
wickedly  and  maliciously  intending  to  injure  him  in  his  good  name, 
credit,  and  reputation,  and  to  bring  him  into  public  scandal,  infamy, 
and  disgrace  with  and  amongst  all  his  neighbours  and  other  good 
and  worthy  subjects  of  this  realm,  and  to  cause  it  to  be  suspected 
and  believed  by  those  neighbours  and  subjects  that  the  plaintid 
[  *59A  ]  (below)  had  been  and  was  guilty  of  the  misconduct  *and  offences 
thereinafter  mentioned  to  have  been  falsely  and  maliciously  charged 
upon  the  plaintiff  (below),  and  to  vex,  harass,  and  oppress  the 
plaintiff,  did  theretofore,  to  wit,  on  the  9th  of  October,  1847,  in  a 
certain  number  of  a  certain  weekly  publication,  called  The  Lancet, 
falsely  and  maliciously  and  wickedly  compose  and  publish,  and 
cause  and  procure  to  be  published,  of  and  concerning  the  plaintiff, 
a  certain  false,  scandalous,  malicious,  and  defamatory  libel,  one  part 
of  which  said  libel  contained,  amongst  other  things,  the  false, 
scandalous,  malicious,  defamatory,  and  libellous  matter  following, 
of  and  concerning  the  plaintiff  (below),  that  is  to  say,  *'  In  our  last, 
we  advised  the  medical  officers  of  the  poor-law-unions  to  adopt  an 
independent  course,  to  trust  to  the  justice  of  their  cause,  and  to 
their  own  legitimate  exertions,  for  an  amendment  of  the  grievanceF 
of  which  they  so  justly  complain.    This  advice  is  doubly  necessary 
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at  the  present  time.  When  we  wrote,  there  was  only  one  party  of  Waklby 
a  suspicious  character,  attempting  to  obtain  the  management  of  the  hbalky. 
poor-law  medical  agitation,  for  selfish  purposes.  Now,  there  are 
two  quacks  in  the  field ;  the  one  recommending  Charing  Gross ;  the 
other,  the  rooms  of  the  National  Institute  (meaning  the  vacant 
rooms  and  apartments  of  the  said  association  called  the  National 
Institute  of  Medicine,  so  recommended  by  the  plaintiff  below  as 
aforesaid) ;  the  one  (thereby  meaning  the  plaintiff  below),  offering 
house-room  gratis ;  the  other,  attempting  to  levy  contributions  on 
the  poor-law  medical  purse.  If  the  poor-law-union  suffer  either  of 
these  parties  to  intermeddle  with  their  affairs,  their  cause  will  be 
inevitably  ruined  "  (i) :  and  another  *part  of  which  libel  contained  [  •sss  ] 
the  false,  scandalous,  malicious,  and  defamatory  matter  following, 
of  and  concerning  the  plaintiff  (below),  that  is  to  say,  "  As  a  mode 
of  strengthening  their  cause,  the  poor-law  officers  should,  in  every 
union,  obtain  the  co-operation  of  their  professional  brethren  as 
much  as  possible.  We  have  already  urged  upon  the  latter  the  duty, 
and,  indeed,  the  self-interest,  of  making  common  cause  with  them. 
Above  all,  we  would  exhort  the  medical  officers  to  avoid  the  traps 
set  for  them  by  desperate  adventurers  (thereby  meaning  the 
plaintiff,  among  others),  who,  participating  in  their  efforts,  would 
inevitably  cover  them  with  ridicule  and  disrepute." 

The  second  count  stated,  that  the  defendant  (below),  further  con- 
triving, and  wickedly  and  maliciously  intending  as  aforesaid,  there- 
tofore, to  wit,  on  the  16th  of  October,  1847,  did,  in  a  certain  other 
number  of  the  said  weekly  publication  called  The  Lancet,  falsely 
and  maliciously  compose  and  publish,  and  cause  to  be  published,  a 
certain  other  false,  scandalous,  malicious,  and  defamatory  libel  of 
and  concerning  the  plaintiff  (below),  that  is  to  say,  ''We  need  not 
here  dwell  upon  the  impolicy  of  the  connection  between  the  present 
agitation  and  the  National  Institute  (meaning  thereby  the  said 
association  called  the  National  Institute  of  Medicine),  a  body  which 
has  disgusted  the  Government, — and  with  other  persons  not 
belonging  to  the  profession  (thereby  meaning  the  plaintiff  below,  as 
such  barrister  as  aforesaid),  and  whose  weekly  vocation  it  is  to  bring 
everything  belonging  to  the  profession  into  disrepute  and  contempt " 
(thereby  meaning  that  the  plaintiff,  below,  was  in  the  habit,  as  editor 
of  the  said  weekly  publication  called  The  Medical  Times  as  aforesaid, 
of  bringing  the  medical  profession  into  disrepute  and  contempt). 

(1)  Ab  to  this  portion  of  the  alleged  defendant  (below),  on  the  plea  of  Not 
libel,  a  verdict  was  found   for   the     guilty. 
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Waklkt         The  third  count  stated  that  the  defendant  (below),  farther  er^ - 
Hbalby.      triving  and  intending  as  aforesaid,  did,  on  the  23rd  of  Octol-tr. 

[  696  ]  1847,  in  a  certain  other  number  of  the  said  weekly  publicat:  u 
called  The  Lancet,  of  which  the  defendant  (below)  was  so  as  afore- 
said proprietor  (i),  falsely,  wickedly,  and  maliciously  pablish,  aihi 
cause  and  procure  to  be  published  (2),  a  certain  other  false,  s^r- 
dalous,  malicious,  and  defamatory  libel,  containing,  amongst  othtr 
things,  the  false,  scandalous,  malicious,  defamatory,  and  UbeUooi 
matter  following,  of  and  concerning  the  plaintiff  (below),  that  is  v. 
say,  *'  We  trust  the  meeting  on  the  27th  will  be  united,  numeroQ^. 
and  powerful.  If  it  be  what  it  ought  to  be,  it  will,  no  doorr, 
receive  the  support  of  the  entire  daily  press ;  and  thus,  an  immen^ 
impetus  will  be  given  to  the  good  cause.  Nowhere  should  tin 
press  be  neglected.  Daily  or  weekly,  metropolitan  or  proyincial 
wherever  poor-law  medical  men  have  interest,  a  shot  should  U 
fired,  and  publicity  given  to  their  exertions.  One  indication  has 
given  us  sincere  satisfaction,  viz.  the  omission  in  the  recent 
advertisements  of  the  name  of  the  quack  lawyer  and  moontebant 
(thereby  meaning  the  plaintiff,  below,  as  such  barrister  as  aforesaid  1. 
who  intruded  himself  upon  the  poor-law  medical  men,  and  who^ 
intrusion,  if  permitted  to  continue,  must  have  tended  to  damagt 
the  question  materially  with  all  those  who  know  the  character  ci 
the  impostor  (thereby  meaning  the  plaintiff  below).  We  trast  thi 
is  an  indication  on  the  part  of  the  union  surgeons,  of  their  resoke 
to  cast  off  all  excrescences  that  might  hinder  the  adhesion,  and 

[  *597  ]  slacken  the  enthusiasm,  of  their  supporters.  There  *must  be  no 
rump  in  the  matter ;  no  discreditable  alliances." 

The  fourth  count  stated,  that,  just  before  the  committing  of  the 
grievances  next  thereinafter  mentioned,  to  wit,  on  the  27th  of 
October,  1847,  a  certain  meeting  of  the  said  medical   poor-Iar 
officers  had  been  held,  and  the  same  meeting  had  been  and  was 
convened  under   the  auspices  of   the  plaintiff  (below),  amongst 
others,  and  at  such  meeting  the  plaintiff  (below)  acted  as,  and  was. 
the  secretary,  as  the  defendant  (below),  at  the  time  of  the  committing 
of  the  said  grievances,  well  knew :  Yet  that  the  defendant,  further 
contriving  and  intending  as  aforesaid,  did,  on  the  30th  of  October, 
1847,  in  a  certain  other  number  of  the  said  weekly  publication 
called  The  Lancet,  falsely,  wickedly,  and  maliciously  publish,  and 
cause  and  procure  to  be  published,  a  certain  other  false,  scandaloas, 

(1)  This  is  the  first  time  he  is  so  (2)  Not  saying  <<  of  and  oonoerning 

described.  the  plaintiff." 
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malicious,  and  defamatory  libel,  containing,  amongst  other  things,  Waklby 
the  false,  scandalous,  malicious,  defamatory,  and  libellous  matter  hka'lby. 
following,  of  and  concerning  the  plaintiff,  "  Every  part  of  the  three 
kingdoms,  England,  Ireland,  and  Scotland,  is  furnishing  its  quota 
of  resistance  to  the  unjust  system  of  medical  poor-law  relief  which 
universally  prevails.  The  meeting  of  English  poor-law  surgeons 
on  Wednesday,  was  not,  as  it  might  and  should  have  been.  There 
were  present  about  one  hundred  and  fifty,  including  lookera  on. 
We  firmly  believe,  that,  but  for  the  sinister  influences  we  have  before 
referred  to,  there  would  have  been  a  thousand  medical  men  at  the 
meeting, — one  third,  instead  of  one  twentieth,  of  the  medical  poor- 
law  officers  of  England  and  Wales !  But  it  would  be  as  wise  to 
convene  a  meeting  of  the  merchants  of  London,  in  the  present 
panic,  under  the  superintendence  of  Joseph  *Ady  and  Ikey  Solomons,  [  '598  j 
as  it  was  to  convene  a  medical  meeting  under  the  auspices  of 
Healey  (thereby  meaning  the  plaintiff  below)  and  Boss.  At  the 
commencement  of  the  meeting  (thereby  meaning  the  said  meeting 
so  convened  as  aforesaid),  the  self-appointed  secretary  (thereby 
meaning  the  plaintiff  below,)  would  have  taken  up  the  whole  day, 
by  reading  a  confused  list  of  meetings  and  resolutions  which 
have  been  held  and  already  reported,  some  of  them  weeks  ago. 
However,  the  restlessness  of  the  meeting  warned  the  able  chairman 
Dr.  Burton,  of  Walsall ;  and  the  briefless  quack  secretary  (thereby 
meaning  the  plaintiff  below),  was  unceremoniously  snuffed  out." 

There  was  a  fifth  count,  on  which  the  jury  found  for  the 
defendant. 

The  declaration  then  concluded,  *'  By  means  of  the  committing 
of  which  said  several  grievances  by  the  defendant  (below)  as  afore- 
said, the  plaintiff  (below)  hath  been  and  is  greatly  injured  in  his 
said  good  name,  fame,  and  credit,  and  brought  into  public  scandal, 
infamy,  and  disgrace  with  and  amongst  all  his  neighbours  and 
other  good  and  worthy  subjects  of  this  realm,  insomuch  that  divers 
of  those  neighbours  and  subjects,  to  whom  the  innocence  and 
integrity  of  the  plaintiff  in  the  premises  were  unknown,  had,  on 
account  of  the  committing  of  the  said  grievances  by  the  defendant 
(below),  from  thence  hitherto  suspected  and  believed,  and  still  do 
suspect  and  believe,  the  plaintiff  (below)  to  have  been  and  to  be  a 
person  guilty  of  the  said  improper  conduct  so  charged  upon  him  by 
the  defendant,  and  have,  by  means  of  the  committing  by  the 
defendant  of  the  grievances  hereinbefore  mentioned  as  aforesaid, 
from  thence  hitherto  wholly  refused,  and  still  do  refuse,  to  have 


782  1849.    EX.  CH.    7  C.  B.  598—600.  [ilr. 

Waklit      any  transaction,  acquaintance,  or  discourse  with  the  ^plaintiff,  as 
Hbalby.      they  were  used  and  accustomed  to  have,  and  would  otherwise  ha?e 
[  *699  ]      had ;  and  the  plaintiff  hath  been  and  is,  by  means  of  the  premises, 
otherwise  greatly  injured,"  &c. 

The  defendant  pleaded,  first,  Not  guilty ;  secondly,  "  as  to  so 
much  of  the  declaration  as  relates  thereto,"  that  the  plaintiff  was 
not  a  barrister  and  the  editor  and  proprietor  of  the  said  weekly 
publication  called  The  Medical  Titnes,  in  manner  and  form  as 
ill  the  declaration  mentioned;  thirdly,  ''as  to  so  much  of  the 
declaration  as  relates  thereto,"  that  the  plaintiff  was  not  the 
secretary  to  the  committee  of  poor-law  medical  officers,  nor  to 
the  convention  of  poor-law  medical  officers,  in  manner  and  form 
as  in  the  declaration  mentioned.    Issue  thereon. 

At  the  trial  before  Maule,  J.,  at  the  sittings  in  Middlesex  after 
last  Easter  Term,  the  jury  returned  a  verdict  for  the  defendant,  on 
Not  guilty,  as  to  the  first  portion  of  the  libel  set  out  in  the  first 
count,  as  also  on  the  issue  on  Not  guilty  to  the  last  count ;  and,  as 
to  the  residue  of  the  first  count,  as  well  as  upon  all  the  other  issues, 
they  found  for  the  plaintiff;  and  they  assessed  ''the  damages  of 
the  plaintiff  on  occasion  of  the  committing  of  the  grievances 
whereof  the  defendant  has  been  convicted  as  aforesaid,  at  4fk. 
over  and  above  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  and  for  those  costs  and  charges  40s." 

Judgment  having  been  signed,  a  writ  of  error  was  brought.^ 

The  errors  assigned  were,  amongst  others,  that  the  latter  portion 
of  the  alleged  libel  in  the  first  count  was  not  the  subject  of  an 
action,  and  was  not  sufficiently  explained  by  proper  introductory 
statements  or  averments,  nor  was  the  same  properly  or  sufficiently 
[  -eoo  ]  shown,  ♦by  proper  and  sufficient  innuendos,  or  otherwise,  to  relate 
or  apply  to  the  plaintiff  (below) ;  that  the  second  count  did  not 
state  or  set  forth  any  cause  of  action  against  the  defendant  (below), 
and  that  none  of  the  innuendos  in  that  count  contained,  were  war- 
ranted by  any  proper  inducement  or  introductory  statement,  and 
that,  without  the  aid  of  those  innuendos,  it  did  not  appear  from  or 
by  the  said  second  count  to  what  the  supposed  libel  therein  men- 
tioned related,  nor  did  it  appear  how  or  in  what  manner  that  libel 
related  or  applied  to  the  plaintiff  (below,)  or  that  it  did  apply  to 
him ;  and  that  the  second  count  did  not  contain  a  sufficient  or 
proper  averment  or  statement  that  the  words  and  matter  which 
followed  the  words  "  that  is  to  say,"  were  contained  in  the  supposed 
libel  in  that  count  mentioned,  &c. 
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The  case  was  argued  on  the  80th  of  November  last,  before  Parke,  wakley 
B.,  Alderson,  B.,  Patteson,  J.,  Coleridge,  J.,  Wightman,  J.,  Erie,  J.,  hbalby. 
Piatt,  B.,  and  Rolfe,  B. 

BramweU  (with  whom  was  Talfourd,  Serjt.),  for  the  plaintiflF  in 
error : 

The  first  count  is  bad:  there  is  no  introductory  averment,  and  no 
innuendo,  to  show  who  are  the  poor-law  medical  officers  alluded  to. 
The  only  innuendo  to  point  the  latter  part  of  the  libel,  is  that  in 
which  the  plaintiff  thinks  proper  to  apply  the  term  ''  desperate 
adventurer  "  to  himself.  The  words  are  not  actionable  by  them- 
selves, and  the  plaintiff  below  had  no  right  thus  to  enlarge  their 
application  for  the  purpose  of  making  them  so. 

(Parke,  B.  :  The  jury  have  found  that  the  words  were  intended 
to  apply  to  the  plaintiff.  We  are  all  of  opinion  that  the  first  count 
is  good.  There  can  be  no  doubt,  that,  to  say  of  a  man  that  he  is  a 
**  desperate  adventurer ''  and  sets  traps  for  others,  is  libellous.  Pass 
on  to  the  next  count.) 

There  is  no  colloqaitim  in  the  second  count,  averring  the  alleged  [  <>oi  ] 
libel  to  have  been  published  of  and  concerning  the  plaintiff  as  a 
barrister,  or  as  the  editor  of  The  Medical  Times;  and,  therefore, 
there  is  nothing  to  warrant  the  innuendos,  apart  from  which,  there 
is  nothing  to  show  to  what  profession  the  alleged  libel  refers ;  and, 
if  there  is,  for  anything  that  appears,  it  may  be  a  laudable  thing  to 
show  it  to  be  disreputable  and  contemptible. 

(Parke,  B.  :  The  substance  of  the  charge  is,  that  the  plaintiff  is 
a  weekly  libeller.) 

That  might  be  so,  if  there  were  any  prefatory  averments  to  warrant 
the  conclusion.  In  Day  v.  Robinson,  in  error  (i),  a  count  in  a 
declaration  for  slander  laid  the  words  as  follows,  '^  You  have 
robbed  me  of  Is.  tan-money ;  "  and  the  innuendo  explained  the 
meaning  to  be,  that  the  plaintiff  had  fraudulently  taken,  and  applied 
to  his  own  use,  Is.  received  by  him  for  the  defendant,  being  the 
prodace  of  the  sale  of  some  tan  sold  by  the  plaintiff  for,  and  as 
servant  to,  the  defendant :  but,  inasmuch  as  the  facts  stated  in  this 
innuendo,  were  not  warranted  by  any  independent  introductory 

(1)  1  Ad.  &  El.  554;  4  Not.  &  M.  884. 
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Waxlkt     averment,  it  was  held  to  be  bad,  and  the  words  not  in  themselves 
Hba'iiBy.     actionable. 

(Aldebson,  B.  :  Would  it  have  been  a  libel  on  Moliere,  to 
write  of  him  that  his  object  was,  as  suggested  by  the  medical 
men  of  his  day,  to  bring  the  medical  profession  into  ridicule  and 
contempt  ?) 

Possibly,  by  the  aid  of  apt  averments,  even  that  might  have  been 
established.  Here,  there  is  nothing  to  apply  the  imputation  to  the 
plaintiff ;  and,  as  he  himself  has  given  a  particular  meaning  to  the 
statement,  the  Court  cannot  reject  it.  ''  An  innuendo  is  only 
explanatory  of  some  matter  already  expressed :  it  serves  to  point 
[  •602  ]  out,  where  *there  is  precedent  matter,  but  never  for  a  new  charge  ; 
it  may  apply  what  is  already  expressed,  but  cannot  add,  or  enlarge, 
or  change  the  sense  of  the  previous  words  *'  (i).  Again,  in  2  Wms. 
Saund.  807,  n.  (1),  it  is  said  ''  There  seems  to  be  no  doubt  that 
words  which  are  not  actionable  in  themselves,  but  are  only  so 
because  they  are  spoken  of  a  person  in  his  profession,  office,  or 
trade,  must  be  alleged  in  the  declaration  to  have  been  spoken  of 
him  in  relation  to  such  his  profession,  ojffice,  or  trade ;  otherwise, 
the  declaration  contains  no  cause  of  action,  and  judgment  will  be 
arrested:"  Hairey  v.  Martin  {2);  Walmsley  v.  Russell  (s).  The 
same  principle  applies  to  libel. 

(Parkk,  B.  :  In  Harvey  v.  French  (4),  a  count  for  a  libel  stated 
that  the  defendant  published  a  false  libel  of  and  concerning  the 
plaintiff,  containing,  amongst  other  things,  the  false  &c.  matter  of 
and  concerning  the  plaintiff,  that  is  to  say,  ''  Threatening  letters* 
The  Middlesex  grand  jury  have  returned  a  true  bill  against  a  gentle- 
man of  some  property,  named  French  *'  (meaning  the  plaintiff)  ; 
**  with  this,  that  the  said  plaintiff  will  verify,  that  the  said  defen- 
dant thereby  then  and  there  meant  to  insinuate  and  have  it  under- 
stood that  the  plaintiff  had  been  suspected  to  have  been,  and  had 
been,  guilty  of  the  offence  of  sending  a  letter  without  any  name  or 
signature  thereto  subscribed,  directed  to  one Trotter,  threaten- 
ing to  kill  and  murder  the  said Trotter,  a  subject  of  this  realm, 

with  a  view  and  intent  to  extort :  "  and  it  was  held,  first,  that  the 

(1)  1    Wms.    Saund.    243,    n.  (4);  (3)  6  Mod.  202;  per  Powell,  J.,  2 
citing  Hex  v.   Oreepe,  2  Salk.  513 ;  1      Salk.  696. 

Ld.  Eay.  256;  12  Mod.  139.  (4)  38  R.  B.  568  (1  Ci\  &  M.  11). 

(2)  Sir  T.  Eay.  75. 
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innuendo  at  the  conclusion  of  the  count  was  bad ;  secondly,  that  Waklbt 
the  matter  was  libellous  *without  such  innuendo,  which  might  be  iiialkt. 
rejected  as  surplusage.)  [  *603  ] 

Parke,  B.  : 

We  are  all  clearly  of  opinion  that  all  the  counts  are  good,  except 
the  second.    As  to  that,  we  entertain  some  little  doubt. 

Dearsley,  for  the  defendant  in  error : 

If  the  libel  in  the  second  count  be  read,  as  it  ought  to  be,  in 
immediate  connection  with  the  inducement  at  the  commencement 
of  the  declaration,  it  is  clearly  shown  to  have  reference  to  the 
plaintiff  in  his  profession  of  a  barrister,  and  in  his  capacity  of  editor 
of  The  Medical  Times.  To  write  of  a  man,  that  he  is  in  the  weekly 
habit  of  publishing  libels  on  a  particular  profession,  is  undoubtedly 
libellous:  and  the  prefatory  averments  show  that  The  Medical 
Times  is  a  weekly  publication.  *  The  innuendo,  therefore,  is  wholly 
superfluous :  the  words  are  libellous  in  themselves. 

(Parke,  B.  :  The  only  question  is,  whether  the  words,  '*  whose 
weekly  vocation  it  is  to  bring  every  thing  belonging  to  the  profes- 
sion into  disrepute  and  contempt,"  are  susceptible  of  the  meaning 
ascribed  to  them,  and  which  the  jury  have  found  was  intended  to 
be  conveyed.) 

There  can  be  no  doubt  that  the  medical  profession  was  intended. 
The  publication  in  which  the  libel  is  found,  shows  that. 

(Platt,  B.  :  We  cannot  take  judicial  notice  that  The  Lancet  is  a 
medical  publication.) 

Bramwell,  in  reply : 

(Parke,  B.  :  If  the  words  are  ambiguous,  they  are  to  be  under- 
stood in  a  sense  that  will  support  the  verdict,  provided  they  are 
fairly  susceptible  of  that  meaning. 

Platt,  B.  :  Upon  what  principle  do  you  reject  the  innuendo  ?  It 
does  not  enlarge  the  sense  of  the  words.) 

If  the  innuendo  stands,  it  *must  be  confessed  that  there  is  a  diffi-       [  *604  ] 

culty  in  saying  that  the  publication  is  not  libellous.    Bejecting  it, 

the  count  is  clearly  too  vague. 

Cur.  adv.  vtiU. 

B.E. — VOL.  LXXYIII.  60 
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Waklbt      Pabkb,  B.,  now  delivered  the  judgment  of  the  Court  : 
r. 

Hkalkt.  The  writ  of  error  in  this  case  was  argued  at  the  sitting  after  last 
Michaelmas  Term. 

The  plaintiff  had  obtained  a  verdict,  with  general  damages  40s. 
on  a  declaration  containing  several  counts  for  libels  ;  and  jadgmerr. 
was  given  in  the  Court  of  Common  Fleas  for  the  plaintiff. 

On  the  argument  of  the  writ  of  error,  Mr.  Bramwell  took 
objections  to  several  of  the  counts;  but  they  were  of  no  weigl^ 
as  to  any  count  except  the  second,  as  to  which  the  Court  took  liiue 
to  consider. 

The  inducement  at  the  commencement  of  the  declaration,  and 
which  was  applicable  to  all  the  counts,  stated  the  plaintiff  to  be  ^ 
barrister,  and  the  editor  and  proprietor  of  a  weekly  publication, 
called  The  Medical  Times^  and  other  matters,  not  necessary  to  k 
now  referred  to. 

The  second  count, — the  only  one  the  objections  to  which  are  co 
be  considered,  was  as  follows :  (His  Lordship  read  it.) 

The  objection  to  this  count  was,  that  the  innuendo  at  the  conclo- 
sion  of  it  was  bad,  because  the  libel  was  not  averfed  to  have  beec 
published  of  and  concerning  the  plaintiff,  as  the  editor  of  the  saij 
weekly  publication ;  and  that,  to  make  the  count  good,  there  sboul^i 
have  been,  not  merely  an  inducement  stating  the  fact  that  he  was 
so,  but  an  averment  that  the  libel  was  published  of  him  in  that 
character. 

Supposing  this  objection  to  be  well  founded,  the  only  conseqaeD<% 
[  •605  ]  is,  that  the  innuendo  is  to  be  rejected :  *HaiDey  v.  French  (i) ; 
Roberts  v.  Camden  (2) :  and  the  question,  then,  is,  whether  the 
words  themselves,  without  an  innuendo,  are  actionable.  Mter 
verdict,  it  must  be  taken  that  the  jury  found  that  they  have 
been  published  without  lawful  excuse,  and  are  such  as  to  l)^ 
injurious  to  the  plaintiff's  character;  as  it  has  been  the  practice,  in 
modem  times,  to  leave  the  latter  point  also  to  them.  And  i{»  '^ 
their  ordinary  acceptation,  and  without  the  aid  of  extrinsic  circoio- 
stances,  the  words  may  be  reasonably  understood  as  derogatory  to 
the  plaintiff's  character,  the  judgment  cannot  be  arrests :  JS^r/i 
V.  Carnden.  Here,  the  imputation  is,  that  it  is  the  vocation,  tbat 
is,  the  habitual  employment,  of  the  plaintiff,  to  bring  every  thing 
belonging  to  the  profession  (that  is,  every  thing,  whether  worthy  of 
it  or  not,)  into  disrepute  and  contempt :  and  this  imputation  tends 

(1)  38  B.  B.  568  (1  Gr.  &  M.  11).  (2)  9  B.  B.  513  (9  Eaat,  93). 
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to  discredit  the  plaintiff,  and  is  injurious  to  bis  character,  whatever      waklet 
means  he  uses  for  that  purpose.     And  the  jury  have  found  that      hbalky. 
the  words  used  have  that  effect.     The  amount  of  injury  by  such 
an  imputation,  they  had  also  to  estimate :  and  they  have  not  given 
large  damages. 

It  may  be  a  question  in  this  case,  whether  any  special  averment 
was  necessary,  that  the  libel  was  of  and  concerning  the  plaintiff  as 
editor  of  the  weekly  journal ;  as  the  contents  of  the  libel  itself 
sufficiently  show  that  reference :  and  the  cases  of  Sir  Miles  Fleet- 
tvood  v.  Curie  (i),  and  Sir  John  Isham  v.  York  (2),  and  other  cases 
referred  to  in  Mr.  Starkie's  valuable  book  on  Slander  (3),  may  apply 
to  this :  but  it  is  unnecessary  to  give  any  opinion  on  this  question. 
The  *innuendo,  on  that  supposition,  would  be  proper :  and  thus  f  *^^  J 
there  would  be  no  doubt  that  the  imputation  was,  that  the  plaintiff, 
in  his  vocation  of  editor,  was  a  libeller ;  and  so  no  question  as  to 
the  publication  being  actionable. 

Judgment  affirmed  (4). 

IN  THE  COURT  OF  COMMON  PLEAS. 


TOWNE  V.   LEWIS  (5).  i849. 

April  16. 
(7  C.  B.  608-612.)  ^ 


A.,  the  iudorser  of  a  dishonoured  bill,  having  paid  the  amount  to  B.,  the 
holder,  demands  the  bill  from  B.,  who  refers  him  to  his  (B.'s)  attorney.  A« 
refusing  to  go  to  the  attorney,  B.  says,  '<  Then  call  on  Saturday,  and  in  the 
mean  time  I  wOl  get  it  for  you.**  A.  calls  on  Saturday,  but  does  not  obtain 
the  bill :  This  is  not  conclusive  evidence  of  a  conversion. 

Trover,  for  a  bill  of  exchange.    Pleas,  Not  guilty,  and  not' 


The  cause  was  tried  before  Wilde,  Gh.  J.,  at  the  sittings  at 

(1)  Cro.  Jac.  557.  does  in  fact  apply.    Therefore,  after 

(2)  Cro.  Car.  15.  verdict,   a  declaration   which  recited 

(3)  P.  414.  that   the   plaintiff   was  owner  of  a 

(4)  Though  defamatory  matter  may  factory  in  Ireland,  and  charged  that 
appear  only  to  apply  to  a  class  of  the  defendant  published  of  him,  and 
individuals,  yet,  if  the  descriptions  in  of  the  said  factory,  a  libel,  imputing 
such  matter  are  capable  of  being,  by  that,  *'  in  some  of  the  Irish  factories 
innuendo,  shown  to  be  directly  applic-  (meaning  thereby  the  plaintiff's  fac- 
able  to  any  one  individual  of  that  tory),"  cruelties  were  practised,  though 
class,  an  action  may  be  maintained  by  there  was  no  allegation  otherwise  con- 
such  individual.  In  such  a  case,  the  necting  the  libel  with  the  plaintiff, 
innuendo  does  not  extend  the  sense  of  was  held  good :  Le  Fanu  y.  Malcolrruon, 
the  defamatory  matter,   but    merely  73  B.  B.  213  (1  H.  L.  C.  637). 

points  out  the  particular  individual  to  (d)  See  Pillott  ▼.  Wilh'nwm  (1864)  3 

whom  the  matter,  in  itself  defamatory,  H.  &  C.  345,  34  L.  J.  Ex.  22.— J.  G.  P. 
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TowHB  Westminster  after  the  last  Term.  The  facts  were  as  follows :  The 
Lewis.  plaintiff,  as  indorser  of  a  bill  of  exchange,  had  been  saed  by  the 
defendant  in  the  Lord  Mayor's  Court,  and  had  paid  the  amoant 
nnder  an  order  of  that  Court.  He  afterwards  sent  a  person  to  th? 
defendant,  to  demand  the  bill,  when  the  defendant  told  him  it  ^a^ 
not  in  his  possession,  and  referred  him  to  his  attorney,  to  whom  k 
had  handed  it  for  the  purpose  of  suing  upon  it.  The  plaintiff  i 
messenger  declining  to  go  to  the  attorney,  the  defendant  said: 
''Then,  call  on  Saturday,  and  in  the  meantime  I  will  get  it  for 
you.*'  The  messenger  accordingly  called  again,  on  the  foHowinc 
Saturday,  but  did  not  obtain  the  bill:  whereupon  the  plaintif 
immediately  brought  this  action. 

His  Lordship  left  it  to  the  jury  to  say  whether,  when  the  demand 
was  made,  the  defendant  meant  to  dispute  the  plaintiff's  right 
to  the  bill,  or  whether  he  really  meant  to  send  it  to  him  when  be 
could  obtain  it ;  at  the  same  time  intimating  a  pretty  strong  opinion 
that  there  was  no  conversion. 
A  verdict  having  been  found  for  the  defendant, 

Humfrey  now    moved  for    a   new  trial,   on   the  ground  of 
misdirection,  and  that  the  verdict  was  against  evidence: 

[  ^^  ]  The  plaintiff  was  unquestionably  entitled  to  the  possession  of 

the  bill,  and  the  defendant's  neglect  to  restore  it  amounted  to  a 
conversion. 

(Cresswell,  J. :  Did  the  defendant  convert  the  bill,  by  putting 
it  into  the  hands  of  his  attorney  ?) 

Certainly  not :  he  had  at  that  time  dominion  over  it,  and  a  right  to 
sue  upon  it. 

(Cresswell,  J. :  Then,  was  he  guilty  of  a  conversion,  by  not 
immediately  taking  it  out  of  his  attorney's  hands  when  his  claim 
was  satisfied?) 

Having  fixed  his  own  time  for  the  redelivery  of  the  bill,  his  neglect 
to  do  so  was  evidence  of  a  conversion.  The  question  which  ought 
to  have  been  left  to  the  jury,  is,  whether  the  defendant  prevented 
or  delayed  the  plaintiff  in  obtaining  possession  of  his  property, 
without  any  justifiable  excuse. 

(Wilde,  Ch.  J. :  Can  that  be  said  to  amount  to  a  conversion  bj 
the  defendant,  which  is  neither  an  assertion  of  title  in  himself,  nor 
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a  denial  of  the  title  of  the  plaintiff,  nor  evidences  an  intention  on       Towke 
the  defendant's  part  to  withhold  the  chattel  from  him  ?)  Lewis. 

In  M^Conibie  v.  Davie*  (i),  it  was  held,  that,  taking  the  property  of 
another  by  assignment  from  one  who  had  no  authority  to  dispose 
of  it ;  as,  taking  an  assignment  of  tobacco  in  the  King's  warehouse, 
by  way  of  pledge,  from  a  broker  who  had  purchased  it  there  in  his 
own  name  for  his  principal,  and  refusing  to  deliver  it  to  the  principal, 
after  notice  and  demand  by  him, — ^none  other  than  the  person  in 
whose  name  it  is  warehoused  being  able  to  take  it  out, — is  a 
conversion. 

(Wilde,  Gh.  J. :  That  was,  in  effect,  a  denial  of  title.) 

In  CatteraU  v.  Kenyan  (2),  goods  of  the  plaintiff  had  been  taken  in 
execution  upon  process  against  the  goods  of  B.,  and  placed  upon 
the  premises  of  the  defendant,  who  was  an  innkeeper;  upon  a 
demand  of  them  by  the  plaintiff,  *in  the  absence  of  the  defendant,  [  *gio  ] 
the  wife  of  the  defendant  said  that  she  would  consult  the  attorney 
who  had  issued  the  execution,  and,  after  having  done  so,  refused, 
saying  that  she  was  not  to  deliver  them  up,  and  that  he  would  save 
her  harmless :  and  it  was  held  that  this  was  sufficient  evidence  of 
conversion.  Lord  Denman  there  said :  "  The  case  of  Verrall  v. 
Robinson  (a)  induced  us  to  grant  the  rule ;  but  I  think  that  case 
does  not  apply :  in  that  case.  Lord  Abingeb,  and  Aldebson,  B., 
considered  that  the  chaise  was  in  the  custody  of  the  law,  and  that 
the  party  with  whom  it  was  placed  at  livery  was  not  at  liberty  to 
deliver  it  up  after  it  had  been  attached  by  process  out  of  the 
Sheriff's  Court;  after  the  attachment,  the  holder  was  passive,  and 
no  more  than,  as  it  were,  an  officer  of  the  Court,  and  was  not 
justified  in  parting  with  it.  Here,  the  goods  of  one  party  are  by 
mistake  taken  by  viitue  of  process  against  another,  and,  being 
placed  on  the  premises  of  the  defendant,  the  wife  takes  upon 
herself  to  inquire  into  the  ownership  of  them,  and,  after  inquiry, 

(1)  8  B.  B.  534  (6  East,  538).  out  of  the  Sheriff's  Court :  the  plaintiff 

(2)  6  Jur.  507.  demanded  the  chaise,  but  the  defen- 
ds) 41  B.  B.  780(2  Or.  M.'&B.  495).      dant,     aUeging    that    it    had     been 

In  an  action  of  trover  for  a  chaise,  it  attached,  refused  to  deliver  it :  it  was 

appeared  that  one  B.  had  hii*ed  the  held  that  there  was  no  evidence  of  a 

chaise  in  question  from  the  plaintiff,  conversion  by  the  defendant,  the  chaise 

ttud  had  placed  it  at  livery  with  the  being,  at  the  time  of  the  demand,  in 

defendant,  and  that,  whilst  it  was  in  the  custody  of  the  law,  and  not  of  the 

the  defendant's  possession,  in  the  city  defendant, 
of  London,  it  was  attached  by  process 
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Town  B       refuses  to  give  tliem  up.  I  think  that  the  party's  so  depriving  theowner 
Lkwis.       <>t  ^^^  possession  of  his  goods,  is  sufficient  evidence  of  a  conversioD.** 
At  all  events,  the  plaintiff  is  entitled  to  a  verdict  on  tbe  i&sne 
upon  not  possessed. 

WiLDB,  Ch.  J. : 

[  *^iO  As  to  the  issue  last  adverted  to,  *the  plaintiff  is  of  coarse  entitled 

to  a  verdict  on  that.    Indeed,  the  whole  strength  of  the  defendant  i 
case,  upon  Not  guilty,  depends  upon  the  plaintiff's  right  to  a  verdict 
upon  not  possessed.    The  verdxt  may  be  so  entered  from  my  notes. 
As  to  ihe  rest,  the  case  appears  to  me  to  be  quite  free  from 
difficulty.     No  doubt,  the  conduct  of  the  defendant  was  evid^ice 
whence  the  jury  might  infer  whether  or  not  he  had  been  guilty  of 
a  conversion.    But  here  there  was  no  evidence  that  the  defendaot 
had  any  intention  to  deny  the  plaintiff's  title  to  the  billy  or  to 
withhold  the  possession  of  it  from  him :  nor  was  there  any  sncb 
unreasonable  delay  on  the  defendant's  part  as  would  warrant  tbe 
jury  in  inferring  a  conversion  ;  on  the  contrary,  the  whole  conduct 
of  the  defendant  was  consistent  only  with  a  bond  fide  intention  on 
his  part  to  deliver  up  the  bill  as  soon  as  he  could  conveniently 
obtain  it.     Authorities  are  not  wanting,  to  show  that  a  party  is 
not  guilty  of  a  conversion  because  he  does  not  at  once  restore  the 
chattel,  where  it  is  not  at  the  moment  in  his  possession  and  xmA& 
his  own  immediate  control  (i).     It  seems  to  me  that  the  evidence 
was  properly  submitted  to  the  jury,  and  that  their  conclusion  was 
the  correct  one. 

COLTMAN,  J. : 

The  authorities  cited  by  Mr.  Humfrey  seem  to  me  conclusively 
to  dispose  of  his  argument.  Here,  there  was  a  full  and  complete 
[  *6i2  ]  admission  of  the  ^plaintiff's  title  to  the  bill,  and  a  promise  to 
deliver  it  to  him.  There  was  nothing  more  than  evidence  from 
which  the  jury  might,  if  they  pleased,  have  found  a  conversion,  il 
they  had  been  satisfied  that  there  had  been  wilful  and  unreasonable 
delay  on  the  defendant's  part  in  complying  with  the  plaintiff's 
demand.  I  think  the  matter  was  propei*ly  left  to  the  jury,  and 
properly  disposed  of  by  them. 

(1)  Seo  Canot  v.  Hughes,  2  Scott,  attorney:  the  warrants  being  demanded 
663.  Thero,  certain  wine- warrants  ou  behalf  of  the  assignees  of  the  bus- 
coming  to  the  possession  of  the  defen-  band,  the  defendant  referred  tbe 
dant  as  the  personal  representative  of  applicant  to  the  attorney :  and  it  w 
her  deceased  husband,  who  died  insol-      held  that  this  was  not  eyidenoe  of  a 

^  t,  she  placed  them  in  the  hands  of  her      conversion. 
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Cresswell,  J. :  Towne 

I  am  entirely  of  the  same  opinion.  Lewis. 

V.  Williams,  J. : 

I  also  think  there  is  no  groand  for  finding  fault  with  the 
summing  up  in  this  case,  or  with  the  conclusion  the  jury 
came  to. 

^  Ride  refused. 

WARD    AND    OtHEKS    v.    DALTON.  1849. 

April  2o. 
(7  C.  B.  643—651 ;  S.  0.  18  L.  J.  C.  P.  236 ;  13  Jiir.  734.)  \ 

A.  gave  B.  a  warrant  of  attorney,  under  which  judgment  was  entered  up.  L  ^^8  J 
On  the  24th  of  August,  1840,  a  ft.  fa.  issued,  under  which  the  sheriff,  on 
the  26th,  seized  A.'s  goods,  consisting  of  machinery,  iron,  &c.  On  the  3rd 
of  September,  A.  committed  an  act  of  bankruptcy.  On  the  8th  and  9th  of 
September,  the  sheriff  sold  part  of  the  goods  by  auction,  in  lots,  and 
received  a  deposit  on  each  lot,  but  the  lots  were  not  separated  from  the 
moss.  On  the  11th  of  September,  Aftat  in  bankruptcy  was  granted  against 
A.  On  the  19th  of  September,  and  following  days,  the  goods  were  weighed 
out  and  delivered  to  the  purchasers.  The  sheriff  subsequently  paid  over 
the  whole  of  the  proceeds  of  the  sale  to  B. : 

Held,  that  the  assignees  of  A.  were  entitled  to  recover  the  whole  of  the 
proceeds,  including  the  deposits,  inasmuch  as  there  had  been  no  perfect 
sale,  but  only  an  inchoate  sale,  at  the  time  of  the  fiitt,  and  B.  still  remained 
a  creditor  of  A.  having  security,  within  the  provisions  of  the  108th  section 
of  the  6  Geo.  IV.  c.  16(1). 

In  this  action,  the  summons  issued  on  the  2lBt  of  August,  1846. 
The  declaration  was  for  money  had  and  received  by  the  defendant 
to  the  use  of  the  plaintiffs,  as  assignees  under  a  Jiat  of  bankruptcy 
issued  against  W.  D.  Dauncey.  The  bill  of  particulars  stated, 
''  The  plaintiffs  seek  to  recover  the  sum  of  1,2942.  14«.  6d.,  being 
the  proceeds  of  a  certain  execution  levied  at  the  suit  of  the 
present  defendant,  upon  the  goods  of  W.  D.  Dauncey,  in  or  about 
the  month  of  August,  1840."  The  defendant  pleaded,  first,  non 
assumpsit;  secondly,  a  traverse  of  the  plaintiffs  being  assignees  of 
the  estate  and  effects  of  the  said  W.  D.  Dauncey. 

The  cause  was  tried  before  Wilde,  Ch.  J.,  at  the  sittings  in 
London  after  Hilary  Term,  1847,  when  a  verdict  was  found  for 
the  plaintiffs  for  1,260/.  10^.  and  costs  of  suit,  subject  to  the  opinion 
of  the  Court  upon  the  following  case : 

kfiat  in  bankruptcy  issued  against  W.  D.  Dauncey,  dated  the 
11th  of  September,  1840,  and  under  that /at  he  was  duly  found 
and  adjudged  bankrupt,  and  the  ^plaintiffs  are  the  assignees  of  his      [  *^*^  ] 

(I)  See  now  s.  4d  of  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  62).--J.  0.  P. 
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WARD  estate  and  eflfects  under  that  bapkruptcy.  The  plaintifb  Ward  &: 
daltok.  Solly  were  appointed  assignees  on  the  8rd  of  October,  1840,  ai: 
the  plaintiff  Valpy,  the  official  assignee,  was  appointed  on  the  3Ci: 
of  May,  1843.  The  bankruptcy  of  W.  D.  Dauncey  was  duly  provr! 
at  the  trial.  On  the  20th  of  January,  1840,  a  writ  of  sumzLoit 
against  the  bankrupt,  at  the  suit  of  the  defendant,  in  an  action  ol 
promises,  was  duly  issued,  and  served  upon  the  bankrupt  on  ±t 
8rd  of  February,  1840.  On  the  9th  of  March,  1840,  the  bankru:: 
executed  a  warrant  of  attorney  to  confess  judgment  at  the  suii .: 
the  defendant  for  S,500Z.,  in  an  action  of  debt.  Judgment  wti 
signed  upon  this  warrant  on  the  12th  of  March,  1840,  and  it  wc^ 
duly  filed  on  the  same  day.  Copies  of  all  these  documents  are  :: 
be  taken  as  part  of  the  case. 

On  the  24th  of  August,  1840,  a  writ  of  fi.  fa.  was  issued  on  ttc 
above-mentioned  judgment,  and  lodged  with  the  Sheriff  of  Warvici' 
shire,  indorsed  to  levy  1,787{.  3«.,  and  a  warrant  was  issued  there^x 
by  the  sheriff  to  his  officer  the  same  day.  The  officer  seized  tlr 
goods  of  the  bankrupt  on  the  2oth  of  August,  and  afterwards  sex 
them  (as  hereinafter  mentioned).  The  present  action  is  brought :: 
recover  the  proceeds  of  those  goods. 

On  the  8rd  of  September,  W.  D.  Dauncey  committed  an  ac: 
of  bankruptcy.  On  the  8th  and  9th  of  September  the  goods  ,i 
quantity  of  machinery,  iron,  &c.)  were  sold  by  auction  by  the 
sheriff,  in  lots,  at  so  much  per  ton  or  per  cwt.  The  lots  did  not  refer 
to  specific  parcels  of  iron,  but  the  quantity  described  in  each  lot  was 
weighed  out  to  the  respective  purchasers  from  a  large  parcel.  The 
auctioneer  received  deposits  on  the  days  of  sale  from  the  purchasers, 
to  the  amount  of  93Z.  13«.  Id.  The  goods  were  weighed  out  anj 
delivered  to  the  purchasers  on  the  days  and  to  the  value  as  follows : 

[  646  ]  £      8.    d. 

September  19.    -        -        -        -        84    1     1 

21.    .        -        .        -        60  15    0 

23.    -        -        .        .        68    0  11 

26. 

29. 

30. 

October    5. 

25. 


Making,  with  the 

5    0 

4  10 

158     8 

800    0 

252  18 

98  18 

0 
2 
9 
0 
8 
1  for  deposits, 

a  total  of 

1,016  17 

8 

£    «. 
1,190  11 

104  3 

d. 
1 

5 

50  3 

0 

15  16 

7 

£1,860  11 

1 
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The  fat  issued  on  the  11th  of  September,  1840.  Ward 

On  the  IStb  of  October,  1840,  the  shetiff  sold  the  residue  of  the  daltok. 
goods  so  seized  under  the  execution,  which  produced  the  sum  of 
650Z. ;  and  the  net  proceeds  of  the  whole  of  the  goods,  after  deduct- 
ing rent,  sheriflf's  poundage,  officer's  fees,  &c.,  were  paid  over  by 
the  sheriff  to  the  defendant's  attorney  in  the  cause  of  DdUon  v 
Dauncey,  on  the  dates  and  in  the  sums  following,  viz. : 

1840.  November  17.     - 

1841.  January    18.      - 
1840.     September  12.    - 

„        December  22.     - 


The  Court  is  to  adopt  such  inferences  from  the  facts  as  it  thinks 
the  jury  ought  to  have  drawn. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  are  entitled  to  recover  any  part  of  the  amount  paid  to  the 
defendant's  attorney,  as  before-mentioned.  And,  if  the  Court  shall 
be  of  opinion  that  the  plaintiffs  are  entitled  to  recover,  the  verdict 
is  to  stand,  or  to  be  reduced  to  the  amount  the  Court  shall  deter- 
mine they  are  so  entitled  to  recover.  If  the  Court  shall  be  of 
opinion  that  the  plaintiffs  are  not  entitled  to  ^recover  any  part  of  [  *64(>  j 
the  said  amount,  a  nonsuit  to  be  entered. 

The  points  on  behalf  of  the  plaintiffs  were,  "  first,  that  they  are 
entitled  to  the  whole  amount  of  the  proceeds  of  the  several  sales, 
on  the  ground  that  the  execution  mentioned  in  the  case  was 
defeated  by  the  Jiat ;  secondly,  that  the  execution  was  defeated  by  the 
act  of  bankruptcy ;  lastly,  that  they  are,  at  all  events,  entitled  to 
the  sum  of  650/.,  the  proceeds  of  the  sale  on  the  ISth  of  October, 
1840,  on  the  ground  that  this  sale  was  after  the  act  of  bankruptcy, 
and  after  the^a^" 

The  defendant's  points  were,  ''  first,  that,  as  no  notice  of  any  act 
of  bankruptcy  was  proved  to  have  been  had  by  the  sheriff  or  execu- 
tion-creditor before  the  execution,  the  plaintiffs  cannot  recover; 
secondly,  that,  as  the  defendant  had  commenced  an  adverse  action 
against  the  bankrupt  previously  to  the  giving  the  warrant  of 
attorney,  the  plaintiffs  have  no  right  to  recover ;  thirdly,  that  the 
evidence,  if  it  shall  be  deemed  to  support  any  claim,  is  in  respect 
of  a  claim,  not  for  money  had  and  received  for  the  use  of  the  plain- 
tiff Valpy  jointly  with  the  two  other  plaintiffs ;  lastly,  that,  as  to 
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Wabd        the  sum  of  710L  lU.  Irf.,  the  net  proceeds  of  the  sales  aDtaTorx 
Dalton.      the^^  under  the  circumstances  stated  in  the  case,  in  no  event  ca: 
the  plaintiffs  recover." 

M.  D.  Hill  for  the  plaintiffs : 
The  plaintiffs,  at  any  rate,  are  clearly  entitled  t-o  recover  tfe 
proceeds  of  the  sale  on  the  18th  of  October,  1840,  which  *i= 
upwards  of  a  month  after  the  issuing  of  the  Jiat.  The  bankrDT< 
having  confessed  judgment  on  a  warrant  of  attorney,  the  ca^ 
falls  within  the  express  words  of  the  proviso  to  the  108th  sectioD  c! 
the  6  Geo.  IV.  c.  16. 

(Wilde,  Ch.  J. :  The  Court  are  with  you  on  this  part  of  the  cast. 

The  other  part  of  the  plaintiffs'  claim  stands  substantially  on  lit 
same  ground.  It  is  submitted  that  there  was  not  any  sale  of  aDj 
[  *647  ]  part  of  the  goods,  so  as  to  take  "^the  property  in  them  out  of  tbc 
bankrupt,  until  after  the /at.  Until  the  goods  were  weighed  oo: 
and  delivered  to  the  purchasers,  the  property  in  them  remained  i: 
the  bankrupt.  In  Rvgg  v.  Minett  (i),  it  was  decided,  that,  so  hx 
as  any  thing  remains  to  be  done  by  the  seller,  the  property  in  goo<i 
sold,  does  not  pass  to  the  buyer.  Here,  the  goods,  from  the  timed 
their  being  knocked  down  by  the  auctioneer,  remained  in  one  mase 
until  weighed  and  delivered  out. 

(Cresswbll,  J. :  The  first  lot  was  weighed  and  delivered  out  ou 
the  19th  of  September.  What  portion  of  the  whole  belonged  to  the 
purchaser  on  the  18th?) 

It  was  decided,  in  Oiles  v.  Grover  (2),  that  seizure  of  goods  in  ei^ 
cution,  makes  no  change  in  the  property.  Lord  Tbntbrdbk,  1^ 
the  course  of  his  judgment,  says,  p.  280:  "  The  judgment-crei^^'^ 
has  no  property  in  the  goods  while  they  remain  in  the  hands  01 
the  sheriff."  Here,  the  defendant  continued  to  be  a  creditor  of  th« 
bankrupt  until  long  after  the  fiat 

Petersdorff  {mth  whom  was  Bi^lea,  Serjt.),  for  the  defendant: 
The  question  is,  whether  the  facts  stated  bring  this  case  witbi'' 
the  108th  section  of  the  6  Geo.  IV.  c.  16.     Although  it  is  n^ 
distinctly  found,  it  sufficiently  appears,  that  the  warrant  of  attorney 

(1)  10  R  R.  47o  (U  East,  210).  (2)  36  E.  R,  27  (9  Bing.  128). 
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vas  given  in  the  action  of  assumpsit,  which  was  adversely  broaght        Wabd 

>y  the  defendant  against  the  bankrupt.    If  this  be  so,  then  the      daltoh. 

ransaction  is  protected  by  the  1  Will.  IV.  c.  7,  s.  7.     Suppose,  in 

ihe  action  on  promises,  the  declaration  had  been  in  debt,  and  no 

id  vantage  had  been  taken  of  that  irregularity,  and  judgment  had 

:>een  signed  as  in  an  action  of  debt,  would  not  the  Court  say  that 

>he  judgment  was  in  an  adverse  suit  ? 

(Cresswell,  J. :  What  was  the  judgment  on  which  the  execution 
.ssued  ?) 

[t  was  in  debt. 

(Cresswell,  J. :  Then  it  had  nothing  to  do  with  the  action  on 
promises. 

Wilde,  Ch.  J. :  It  would  be  improper  for  us  to  hold  the  judgment 
on  the  warrant  *of  attorney  to  be  a  judgment  in  the  action  on      t  *^*®  J 
promises.) 

With  respect  to  the  main  question,  supposing  a  distinction  may  be 
drawn  between  the  sale  on  the  8th  and  9th  of  September  and  that 
on  the  13th  of  October,  it  is  submitted,  that,  as  regards  the  former 
sale,  there  was  a  binding  contract  before  the  issuing  of  the  fiat; 
which  is  sufficient  to  take  this  case  out  of  the  108th  section  of  the 
6  Geo.  IV.  c.  16.  It  is  true  that  there  was  then  no  handing  over 
to  the  purchasers  of  any  specific  portions  of  the  goods :  but  the 
whole  property  in  them  was  disposed  of,  and  a  deposit  was  paid. 
No  authority  can  be  found  in  which  it  has  been  held,  that,  to  take 
the  case  out  of  that  section,  the  sheriff  must  not  only  have  sold  the 
goods,  but  have  received  the  whole  of  the  purchase-money. 

(Wilde,  Ch.  J.:  It  must  be  such  a  sale  that  the  execution- 
creditor  has  ceased  to  be  a  creditor.  If  you  can  make  out  that  the 
contract  between  the  sheriff  and  the  vendees  of  the  goods  had  the 
effect  of  making  the  execution-creditor  no  longer  a  creditor,  you 
will  establish  your  point.) 

Supposing  the  sheriff  to  sell,  and  take  a  bond  for  the  amount,  the 
execution-creditor  could  no  longer  sue  on  the  original  debt 

(Wilde,  Ch.  J. :  Suppose  the  sheriff  were  to  sell  on  credit,  would 
that  be  any  satisfaction  of  the  debt  ?) 
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Ward       The  proper  test  is,  when  do  the  goods  cease  to  be  the  property  of 
Dalton.      ^h®  debtor  ?    Do  they  not  cease  to  be  his  property  when  the  sheriff 
sells  ? 

(Gbesswell,  J. :  Supposing  the  bankrupt  himself  had  sold  the 
goods  on  the  8th  and  9th  of  September,  in  portions  which  were  not 
separated  from  the  rest,  would  the  property  in  them  have  passed  to 
the  vendees  ?) 

No. 

(Gbesswell,  J. :  Then,  would  it  pass  under  the  circumstances  of 
the  present  case  ?) 

Here,  the  property  is  either  in  the  sheriff  or  in  the  vendees. 

(Gbesswell,  J. :  If  in  the  former,  then  the  defendant  is  still  a 
creditor  having  security  :  Wymerv,  Keinble  (i). 

[  *649  ]  Wilde,  Gh.  J. :  Gould  "^the  vendees  of  the  goods  have  maintained 

trover  for  them  ?) 

No. 

(Wilde,  Ch.  J. :  Supposing  they  had  been  destroyed  by  fire, 
could  the  sheriff  have  brought  an  action  for  their  price  ?) 

No. 

(Wilde,  Gh.  J. :  Then,  what  change  of  property  is  there  in 
the  goods  ?) 

A  deposit  was  paid  on  the  goods  previously  to  the^a^  In  what 
position  does  the  defendant  stand  as  to  that  deposit  ?  With  respect 
to  the  98/.  13^.  Id.  received  for  deposits,  it  is  difficult  to  see  how 
the  plaintiffs  have  any  claim.  It  is  submitted,  that,  if  the  sheriff 
has  so  dealt  with  the  goods  as  to  become  responsible  for  them,  the 
execution-creditor  ceased  to  be  a  creditor  having  security.  Suppose 
the  sheriff  had  taken  securities  for  the  purchase-money,  would  not 
the  bankrupt  have  been  discharged  from  the  original  debt  ?  And 
if  so,  the  defendant  would  no  longer  have  been  a  creditor  having 
security.  This  case  is  only  a  step  short  of  that ;  for,  the  sheriff 
takes  the  promises  of  the  vendees. 

(1)  6  B.  &  C.  479;  9  DowL  &  By.  611, 
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(CoiiTMAN,  J. :  But  he  has  the  goods  in  his  possession  at  the  time       Ward 
f  the  Jiat,  and  the  vendees  are  not  entitled  to  them  without  paying      dalton. 
be  remainder  of  the  price.) 

t  was,  however,  paid  afterwards,  and  part  of  it  was  received  before 
s  a  deposit.  There  was  part  payment  on  every  lot,  and  a  contract 
7ith  the  vendees  for  the  rest  of  the  purchase-money. 

(Wilde,  Gh.  J. :  The  auctioneer  could  not  have  been  compelled 
o  pay  over  the  deposits ;  he  received  them  as  a  stakeholder. 

ViLDB,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  the  judgment 
>f  the  Court  for  the  whole  of  the  sum  claimed.  The  case  lies  in  a 
larrow  compass.  The  construction  put  upon  the  108th  section  of 
ihe  6  Geo.  lY.  c.  16,  was  adopted  shortly  after  the  passing  of  the 
statute,  namely,  that  no  creditor  who  has  sued  out  execution  on 
i  judgment  obtained  by  default,  confession,  or  nil  dicit,  is  pro- 
jected, until  he  has  ceased  to  be  a  creditor  having  security.  If 
such  a  creditor  *has  received  payment,  and  his  debtor  afterwards  [  *^o  ] 
becomes  bankrupt,  the  money  cannot  be  recovered  back.  If  he 
3till  continues  to  have  security  for  his  debt,  he  cannot  enforce  such 
security  for  his  own  exclusive  advantage,  but  must  share  rateably 
with  the  other  creditors.  The  question  is,  was  the  defendant,  at 
the  time  of  the  Jiat,  a  creditor  having  security  ?  He  had  obtained 
a  judgment,  and  had  issued  execution  thereon,  and  had  seized  the 
bankrupt's  goods,  which  thereupon  became  a  security  to  him  for 
his  debt.  The  seizure,  however,  had  not  the  effect  of  extinguish- 
ing the  debt.  He  is,  therefore,  a  creditor  having  security  ;  and  the 
law  says  that  he  shall  not  avail  himself  of  it,  to  the  prejudice  of 
the  other  creditors.  It  is  contended,  that,  because  the  goods  did 
not  continue  simply  in  the  hands  of  the  sheriff,  but  remained  in 
them  subject  to  certain  contracts  of  sale,  the  case  is  altered.  It 
seems  to  me  that  there  are  no  grounds  for  that  proposition ;  for, 
such  contracts  did  not  extinguish  the  defendant's  debt,  or  operate 
so  as  to  make  him  no  longer  a  creditor  having  security.  I  can  see 
no  distinction  as  to  the  93/.  13«.  Id.  It  is  true  that  sum  came  into 
the  hands  of  the  auctioneer  before  the  fiat :  but  it  was  paid  for 
deposits  in  respect  of  unexecuted  contracts  of  sale,  and  as  a  security 
for  their  fulfilment.  It  appears  to  me  that  it  remained  in  the 
hands  of  the  auctioneer,  subject  to  the  same  legal  rights  as  the 
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Ward       goods  themselves ;  and  I  can  see  no  reason  why  the  assignees  are 
DALTOH.      °<>'  entitled  to  it  as  well  as  the  rest  of  the  money. 

COLTMAN,  J. : 

Although  there  was  originally  a  difficulty  with  regard  to  the 
108th  section  of  the  Bankrupt  Act,  it  afterwards  received  a  well- 
established  construction.  We  must  look  at  the  state  of  things  at 
the  time  of  the  Jiat.  The  goods  were  at  that  time  in  the  hands  of 
[  *^*^^  ]  the  sheriflf,  and  the  defendant  was  a  creditor  *of  the  bankrupt 
having  security.  If  the  goods  had  been  before  then  sold  and 
handed  over  to  the  vendees,  the  defendant  would  no  longer  have 
been  a  creditor  having  security.  As  to  the  other  point,  the 
auctioneer  held  the  982.  IQs.  Id.,  not  as  a  payment,  but  as  a  stake- 
holder ;  and  the  vendor  would  not  have  been  entitled  to  it,  if  the 
sales  had  not  been  afterwards  completed. 

Gresswell,  J. : 

I  am  of  the  same  opinion.     There  was  no  perfect  sale  of  the 
goods  previously  to  the  fiat,  but  an  inchoate  sale  only. 

V.  Williams,  J.,  concurred. 

Judgment  for  plaintiffs. 


jg^g  FISH  V.   KEMPTONCI). 

April  16.  (7  C.  B.  687—694;  S.  0.  18  L.  J.  0.  P.  206;  13  Jur.  750.) 

[  687  1  ^*  buys  goods  of  B.,  knowing  that  B.  is  selling  them  as  factor.    He 

cannot,  in  an  action  by  the  principal  for  the  price,  set  off  a  debt  due  to  him 
from  B.,  although  it  is  found  that  A.  made  the  purchase  bond  fide. 

But,  aemble,  that  payment  to  B.,  though  made  prematurely,  would,  if 
made  bond  fide,  bind  the  principal. 

This  was  an  action  of  debt  and  detinue.  The  first  count  of  the 
declaration  was  in  debt  for  goods,  chattels,  and  effects  sold  and 
delivered ;  the  second  was  in  detinue  for  certain  leather  alleged  to 
have  come  to  the  possession  of  the  defendant  by  finding. 

To  the  first  count,  the  defendant  pleaded,  first,  never  indebted ; 
secondly,  payment;  thirdly,  that  the  said  goods,  chattels,  and 
effects  in  the  first  count  mentioned,  were  sold  and  delivered  as 
therein  mentioned,  through  the  agency  of  certain  persons,  to  wit, 
William  Tanner  and  John  Ward,  who,  at  the  time  of  the  said  sale 
and  delivery,  were  the  agents  and  factors  of  and  for  the  plaintiff, 

(1)  See  Cooke  v.  Eshelby  (1887)  12  Montagu  v.  Forwood  [1893]  2  Q.  B. 
App.  Cas.  271,  66  L.  J.  Q.  B.  505 ;      350,  69  L.  T.  371,  O.A.— J.  G.  P. 
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d  intrusted  by  him,  as  snch  agents,  with  the  said  goods,  chattels,         Fish 
d. effects,  and,  with  the  assent  of  the  plaintiff,  to  wit,  on  the  day     KBurTOM. 
d  year  in  the  said  first  count  mentioned,  sold  them  to  the  defen- 
nt,  in  their,  the  said  William  Tanner  and  John  Ward's  own 
.mes,  as  the  true  and  sole  owners  thereof,  and  then  appeared  to 

the  true  and  sole  owners  thereof  by  the  plaintiff's  consent;  that 
e  plaintiff  did  not,  at  or  before  the  time  of  the  sale  and  delivery 

the  first  count  mentioned,  of  the  said  goods,  chattels,  and  effects 
the  defendant,  appear,  nor  was  he  then  known  by  the  defendant, 

the  proprietor  of,  or  interested  in,  the  said  goods,  chattels,  and 
'ects,  or  any  or  either  of  them;  that  he,  the  defendant,  then 
ught  and  accepted  and  received  the  said  goods,  chattels,  and 
'acts  of  and  from  the  said  William  Tanner  and  John  Ward,  as 
e  proper  goods,  chattels,  and  effects  of  the  said  William  Tanner 
Ld  John  Ward,  and  *that  credit  for  the  said  goods,  chattels,  and  [  *68S  ] 
fects  was  given  to  the  defendant  by  the  said  William  Tanner  and 
»hn  Ward ;  that  the  said  William  Tanner  and  John  Ward,  before 
id  at  the  time  of  the  said  sale  and  delivery  of  the  said  goods, 
lattels,  and  effects,  and  thence  continually  had  been,  and  still 
3re,  indebted  to  the  defendant  in  a  large  sum  of  money,  to  wit, 
e  sum  of  6,1002.,  for  goods  before  then  sold  and  delivered  by  the 
)fendant  to  the  said  William  Tanner  and  John  Ward,  at  their 
quest,  and  for  goods  bargained  and  sold,  &c.,  which  said  sum  so 
le  to  the  defendant  equals  the  supposed  debt  above  demanded, 
id  all  damages  by  the  plaintiff  sustained  by  reason  of  the  deten- 
on  thereof,  and  against  which  said  sum  of  money  so  due  to  the 
3fendant,  he  the  defendant  was  ready  and  willing,  and  thereby 
Tered  to  set  off  and  allow,  &c.,  &c.    Verification. 

To  the  last  count,  the  defendant  pleaded,  first,  that  he  did  not 
3tain  the  goods  in  that  count  mentioned  ;  secondly,  not  possessed. 

The  plaintiff  joined  issue  on  the  first,  second,  fourth,  and  fifth 
leas,  and  replied  to  the  third,  ''  that  the  said  William  Tanner  and 
)hn  Ward  did  not,  with  the  assent  of  the  plaintiff,  sell  the  said 
>od8  and  chattels  to  the  defendant,  in  their  own  names,  as  the 
ue  and  sole  owners  thereof,  and  did  not  appear  to  be  the  true 
dd  sole  owners  thereof,  with  the  plaintiff's  consent,  in  manner 
fid  form  as  in  the  said  third  plea  alleged,  &c.    Issue  thereon. 

The  cause  was  tried  before  Wilde,  Ch.  J.,  at  the  sitting  in  London, 
fter  Hilary  Term  last.  The  facts  were  as  follows :  Tanner  and 
^ard  carried  on  a  considerable  business  as  leather-factors,  in 
faich  capacity  they  had  frequent  dealings  with  the  plaintiff.    They 
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Fish  sometimes  also  bought  leather  on  their  own  account.  In  the  month 
Krmpton.  ^^  November,  1847,  a  negotiation  took  place  between  Tanner  and 
[  •689  ]  Ward  and  the  defendant,  relative  to  the  *purchase  by  the  defendant 
of  a  quantity  of  leather  called  **kips."  The  contract  was  concluded 
on  the  23rd ;  the  kips  were  delivered  to  defendant  on  the  evening 
of  the  24th  ;  and  on  the  25th  Tanner  and  Ward  stopped  payment, 
and  eventually  became  bankrupt,  the  fiat  against  them  bearing 
date  the  18th  of  February,  1848. 

At  the  time  of  the  sale,  Tanner  and  Ward  were  indebted  to  the 
defendant  in  a  sum  considerably  exceeding  the  value  of  the  kips. 

After  the  bankruptcy  of  Tanner  and  Ward,  the  plaintiff,  as 
principal,  demanded  from  the  defendant  the  price  of  the  kips ;  and, 
upon  his  refusing  to  pay  it,  the  present  action  was  brought. 

On  the  part  of  the  defendant,  it  was  insisted,  first, 'that  the  goods  were 
sold  by  Tanner  and  Ward  as  principals,  and  not  as  factors ;  secondly, 
that,  assuming  that  Tanner  and  Ward  sold  as  factors,  and  not  as 
principals,  still,  upon  the  authority  of  Warner  v.  M'Kay  (i),  the  sale 
was  subject  to  the  state  of  accounts  between  the  factors  and  the  vendee. 

For  the  plaintiffs,  evidence  was  given  for  the  purpose  of  showing, 
that,  at  the  time  he  made  the  purchase,  the  defendant  knew  that 
Tanner  and  Ward  were  entrusted  with  the  goods  as  factors,  and 
that  they  were  in  failing  circumstances,  and  consequently  that  the 
transaction  was  fraudulent. 

In  answer  to  questions  put  to  them  by  the  learned  Judge,  the 
jury  found,  that  the  goods  were  sold  by  Tanner  and  Ward  as  factors, 
and  that  the  defendant  bought  them  with  knowledge  of  that  fact ; 
and  that  the  purchase  by  the  defendant  was  honcl  fide  (2) :  and  they 
therefore,  under  the  directidn  of  his  Lordship,  returned  a  verdict 
for  the  plaintiff  for  1902.,  the  amount  claimed. 

[  690  ]  Bylesy  Serjt.,  pursuant  to  leave  reserved  to  him  at  the  trial, 

now  moved  for  a  rule  nisi  to  enter  a  verdict  for  the  defendant, 
or  a  nonsuit : 

The  finding  of  the  jury  removes  the  defendant  from  the  first 
point  made  by  him  at  the  trial.  The  only  question,  therefore, 
that  now  remains,  is,  whether  the  knowledge  of  the  vendee  that  the 
seller  is  dealing  with  the  goods  as  factor,  deprives  the  former  of  the 
right  to  set  off  a  debt  due  to  him  from  the  seller.  It  is  submitted, 
upon  principle,  as  well  as  authority,  that  it  does  not.     Warner  v. 

(1)  1  M.  &  W.  591.  doubtful  debt,  at  the  expense  of  the 

(2)  Q,d,    without     any      view    of      plaintiff, 
obtaining  satisfaction  of  a  bad  or  a 
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M'Kay  is  precisely  in  point  (i).  There,  before  the  first  sale  of  the  Fish 
sugars  in  respect  of  which  the  action  (by  the  principals)  was  brought,  kbm^on. 
the  defendant  knew  that  B.  &  Co.,  from  whom  he  purchased,  sold 
as  factors ;  and  the  names  of  the  principals  were  communicated  to 
him  before  the  set-oflf  was  incurred.  The  jury  here  found  that  the 
defendant  acted  bond  fide :  and  he  had  a  right  to  suppose  that 
Tanner  and  Ward  were  acting  honestly. 

(Wilde,  Ch.  J. :  How  can  the  principal,  unless  he  has^done 
something  to  accredit  the  factors,  be  affected  by  the  defendant's 
belief  or  bofia  fides  /) 

The  ruling  of  Parke,  B.,  is  distinct  upon  the  subject. 

(Crbsswell,  J. :  Is  not  that  in  effect  overruled  by  what  afterwards 
took  place  in  banco  ?) 

It  is  submitted  that  it  is  not. 

(Wilde,  Ch.  J. :  Lord  Abinobr,  C.  B.,  treats  it  as  a  case  of 
payment.) 

If  premature  payment  will  protect,  afortum  will  a  set-oflf. 

(Wilde,  Ch.  J.:  Payment,  though  made  prematurely,  puts  the 
factor  in  a  position  to  do  justice  to  his  principal ;  and  set-off  does 
not.  There  is  a  large  class  of  cases  wherein  the  difference  between 
set-off  and  payment  has  been  well  ascertained.  I  have  always 
understood  payment  to  a  factor  to  be  good,  inasmuch  as  it  enables 
him  to  settle  with  his  principal ;  but  that,  *where  a  man  buys  [  *69l  ] 
goods  of  a  factor,  knowing  him  to  be  dealing  as  such,  and  the 
principal  has  done  nothing  to  accredit  the  factor  as  one  dealing  on 
his  own  account,  be  is  not  bound  by  a  claim  of  set-off  as  between 
the  factor  and  the  vendee.  At  what  period  could  the  plaintiff  here 
have  brought  an  action  for  money  had  and  received  against  Tanner 
and  Ward  ?) 

The  general  replication  de  injuria  could  not  have  been  adopted  in 

this  case,  the  plea  involving  an  authority  from  the  plaintiff,  and 

BO  falling  within  the  third  exception  in  the  rule  in  Crogate*8  case  (2) : 

Salter  v.  Pnrchell  {^).      Accordingly,   the  plaintiff,   admitting  the 

set-off,  replies  that  Tanner  and  Ward  did  not,  with  the  assent  of 

( 1 )  See  remarks  upon  this  case,  in         (2)  8  Go.  Bep.  66. 
Smart  v.  Sandara,  3  C.  B.  p.  399  (71  (3)  I  Q.  B.  209. 

B.  B.  393). 
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Fish        the  plaintiff,  sell  the  Baid  goods  and  chattels  to  the  defendant  in 

Eemptok.     ^^^^^  own  names,  as  the  true  and  sole  owners  thereof,  and  did  not 

appear  to  be  the  true  and  sole  owners  thereof,  with  the  plaintiff's 

consent.     The  jury  found  that  the  defendant  made  the  purchase 

bond  fide. 

(Crbsswbll,  J. :  They  found  that  Tanner  and  Ward  sold  as 
factors,  and  that  the  defendant  bought  of  them  knowing  them  to 
be  selling  as  factors.  That  disposes  of  the  issue  in  favour  of  the 
plaintiff.) 

If  that  be  the  true  meaning  of  the  issue,  the  replication  is  no 
answer  to  the  plea,  and  the  defendant  will  be  entitled  to  judgment 
non  obstante  veredicto. 

(Wilde,  Gh.  J. :  The  plea  sets  up  an  honest  case  ;  but  you  seek 
to  use  it  for  a  different  purpose.) 

Wilde,  Ch.  J. : 

In  all  these  cases  of  set-off,  the  law  endeavours  to  meet  the  real 
honesty  and  justice  of  the  case.  Where  goods  are  placed  in  the 
hands  of  a  factor  for  sale,  and  are  sold  by  him  under  circumstances 
that  are  calculated  to  induce,  and  do  induce,  a  purchaser  to  believe 
that  he  is  dealing  with  his  own  goods,  the  principal  is  not  permitted 
r  *692  1  afterwards  to  *turn  round  and  tell  the  vendee  that  the  character 
he  himself  has  allowed  the  factor  to  assume,  did  not  really  belong 
to  him.  The  purchaser  may  have  bought  for  the  express  purpose 
of  setting  off  the  price  of  the  goods  against  a  debt  due  to  him  from 
the  seller.  But  the  case  is  different  where  the  purchaser  has 
notice  at  the  time  that  the  seller  is  acting  merely  as  the  agent 
of  another.  In  that  case,  there  would  be  no  honesty  in  allowing 
the  purchaser  to  set  off  a  bad  debt,  at  the  expense  of  the  principal. 
This,  I  consider  to  be  clear  and  settled  law :  and  I  think  we  are 
bound  not  to  exhibit  any  doubt,  where  none  should  exist,  by 
granting  a  rule.  The  case  of  Warner  v.  M'Kay,  as  ultimately 
decided,  in  no  degree  breaks  in  upon  the  principle  I  have  stated. 
It  is  quite  clear  that  the  Court  there  do  not  adopt  the  idea  that 
the  vendee  has  a  right  to  set  off  a  debt  due  to  him  against  the 
price  of  goods  bought  by  him  of  a  factor  with  knowledge  that 
he  sells  as  factor :  but  they  put  the  case  upon  a  ground  which 
prevents  it  from  having  any  bearing  upon  the  present  case,  viz. 
that  there  the  vendee  had  paid  the  factors.    Where  a  factor  sells, 
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with  notice  to  the  vendee  that  he  sells  as  factor,  payment  to  Fish 
him  is  good,  even  though  made  prematurely;  but  the  vendee  kempton. 
cannot,  under  such  circumstances,  claim  a  right  of  set-oflf.  The 
substance  of  the  third  plea  1  consider  to  be  this,  that  the  plaintiff 
induced  the  defendant  to  believe  that  Tanner  and  Ward  were  the 
true  owners  of  the  goods,  and  that  the  defendant  purchased  them 
in  that  belief.  The  replication,  which  traverses  those  allegations, 
therefore,  traverses  the  substantial  part  of  the  plea.  The  law  being 
well  settled,  I  think  there  ought  to  be  no  rule. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  The  general  rule  undoubtedly  is, 
that,  where  a  factor  sells  as  principal,  the  vendee  may  set  off,  in 
an  action  by  the  *principal  for  the  price  of  the  goods,  a  debt  due  [  *^^^  ] 
to  him  from  the  factor ;  but  that,  where  he  sells  as  factor,  no 
such  set-off  is  allowed.  That  doctrine  certainly  was  broken  in 
upon  by  the  ruling  of  Parke,  B.,  in  Warner  v.  M'Kay.  But  the 
Court  of  Exchequer  seem  to  have  felt  that  that  ruling  was  not 
sustainable  :  they  upheld  the  verdict  there  on  the  score  that  there 
bad  been  a  payment  to  the  brokers,  though  a  premature  one. 
Whether  that  view  was  correct  or  not,  the  Court  refused  to  uphold 
the  ruling  of  Parke,  B.  That  case,  therefore,  is  no  authority  for 
the  purpose  for  which  it  has  been  cited  to-day. 

Crbsswell,  J. : 

I  am  of  the  same  opinion.  This  is  an  attempt  to  extend  the 
rule  laid  down  in  Rabonev.  WUliams  {v)  and  Oeorge  y.  Clagett{2), 
ivhich  has  now  been  uniformly  acted  upon  for  many  years.  If  a 
[actor  sells  goods  as  owner,  and  the  buyer  bond  fide  purchases 
^hem  in  the  belief  that  he  is  dealing  with  the  owner,  he  may 
$et  off  a  debt  due  to  him  from  the  factor  against  a  demand 
preferred  by  the  principal.  Lord  Mansfield  so  lays  down  the 
rule  distinctly  in  Rabone  v.  Williams.  **  Where,"  he  says,  "a 
factor,  dealing  for  a  principal,  but  concealing  that  principal, 
lelivers  goods  in  his  own  name,  the  person  contracting  with  him 
las  a  right  to  consider  him  to  all  intents  and  purposes  as  the 
principal ;  and,  though  the  real  principal  may  appear  and  bring 
m  action  upon  that  contract  against  the  purchaser  of  the  goods, 
^et  that  purchaser  may  set  off  any  claim  he  may  have  against 
>he  factor  in  answer  to  the  demand  of  the  principal.  This  has 
(1)  4  E.  B.  360,  fi,  (7  T.  B.  360(a)).  (2)  4  E.  B.  462  (7  T.  B.  359). 
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Fish  been  long  settled."  The  distinction  between  a  factor  and  a  broker 
Kkmpton.  is  noticed  by  Abbott,  Ch.  J.,  and  Batlbt,  J.,  in  Baling  v.  Corrie  (i). 
[  *694  ]  Abbott,  Ch.  J.,  says :  **  The  distinction  between  a  broker  *and 
a  factor  is  not  merely  nominal,  for  they  differ  in  many  important 
particulars.  A  factor  is  a  person  to  whom  goods  are  consigned 
for  sale  by  a  merchant,  residing  abroad,  or  at  a  distance  from 
the  place  of  sale,  and  he  usually  sells  in  his  own  name,  without 
disclosing  that  of  his  principal ;  the  latter,  therefore,  with  full 
knowledge  of  these  circumstances,  trusts  him  with  the  actual 
possession  of  the  goods,  and  gives  him  authority  to  sell  in  his 
own  name.  But  the  broker  is  in  a  different  situation :  he  is  not 
trusted  with  the  possession  of  the  goods,  and  he  ought  not  to  sell 
in  his  own  name.  The  principal,  therefore,  w^ho  trusts  a  broker, 
has  a  right  to  expect  that  he  will  not  sell  in  his  own  name.  In 
all  the  cases  cited,  the  factor  was  in  actual  possession  of  the 
goods,  and  the  purchasers  could  not  know  whether  they  belonged 
to  him  or  not :  and,  at  all  events,  they  knew  that  he  had  a  right 
to  sell  the  goods.'*  And  Bayley,  J.,  adds :  **  It  is  besides  to  be 
observed  that  the  plaintiffs  did  not  trust  the  brokers  with  either 
the  muniments  of  their  title,  or  the  possession  of  the  goods,  as 
was  done  both  in  the  case  of  Rabone  v.  Williaws  and  that  of  Georfje 
V.  Clagett,''  With  regard  to  Waiiier  v.  M'Kay,  I  must  confess  I 
never  could  satisfy  myself  as  to  the  precise  ground  upon  which  that 
case  was  decided. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.     The  doctrine  of  George  v.  Clctgett, 

and  that  class  of  cases,  has  no  application,  where  the  buyer  knows 

that  the  factor  sells  as  factor. 

Rule  refused. 


1849.  SAINTER   V.   FERGUSON. 

AjprillB.  ^7  Q  j3  7i^_73i .  g.  q.  18  L.  J.  C.  P.  217  ;  13  Jur.  828.) 

[  716  ]  A.  and  B.  entered  into  the  following  agreement:  *'  In  consideration  that 

A.,  of  Macclesfield,  surgeon  and  apothecary,  will  engage  me,  the  under- 
signed B.,  as  assistant  to  him  as  a  surgeon,  &c.,  I,  the  said  B.,  promise  the 
said  A.,  that  I  will  not  at  any  time  practise  as  surgeon  or  apothecary  at 
Macclesfield,  or  within  seven  miles  thereof,  under  a  penalty  of  500/. :  and 
I,  the  said  A.,  do  herehy  agree  with  the  said  B.  to  engage  the  said  B.  as  an 
assistant  to  me  as  a  surgeon,  &c.,  on  the  terms  aforesaid.'' 

In  assumpsit  hy  A.  against  B.  for  a  hreach  of  this  agreement,  the  declara- 
tion avened  that  A.  did,  in  pursuance  and  performance  of  the  agreement, 

(1)  20  E.  R,  383  (2  B.  &  Aid.  137). 
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engage  B.  as  assistant  to  him  A.  as  surgeon,  &c.,  according  to  the  tenua,       Saintek 
true  intent,  and  meaning  of  the  agreement :  r. 

Held,  that  thei-e  was  a  sufficient  consideration  for  the  promise  of  B.,  and     ^^kguson. 
that  the  contract  was  not  void  as  an  unreasonable  restraint  of  trade. 

Hold  also,  that  the  dOO/.  was  not  a  penalty,  but  liquidated  damages. 

This  was  an  action  of  assumpsit.  The  declaration  stated  that, 
>n  the  12th  of  April,  1848,  a  certain  agreement  in  writing  was 
nade  and  entered  into  between  the  plaintiff  of  the  one  part  and  the 
lefendant  of  the  other  part,  which  said  agreement  was  and  is  in 
he  words  and  figures  following:  ''In  consideration  that  Joseph 
^enby  Sainter,  of  Macclesfield,  surgeon  and  apothecary,  will  engage 
ne,  the  undersigned  William  Edward  Ferguson,  as  assistant  to 
lim  as  a  surgeon  and  apothecary,  I  the  said  William  Edward 
.^^erguson,  promise  the  said  Joseph  Denby  Sainter  that  I  will  not  at 
uiy  time  practise,  in  my  own  name,  or  in  the  name  or  names  of 
uiy  other  person  or  persons,  as  a  surgeon  or  apothecary,  at 
Macclesfield,  or  within  seven  miles  thereof,  under  a  penalty  of  500/. : 
md  I,  the  said  Joseph  Denby  Sainter,  do  hereby  agree  with  the 
jaid  William  Edward  Ferguson  to  engage  the  said  William  Edward 
Ferguson  as  an  assistant  to  me  as  sur^^eon  and  apothecary,  on  the 
;erms  aforesaid,"  which  said  agreement  was  duly  signed  and 
jubscribed  by  the  said  William  Edward  Ferguson  and  Joseph 
Denby  Sainter,  parties  thereto.  Averment,  that  the  said  William 
Edward  Ferguson  *in  the  said  agreement  mentioned,  and  whose  [  *7i7  ] 
name  was  subscribed  thereto,  was  and  is  the  defendant,  and  that 
the  said  Joseph  Denby  Sainter,  therein  also  mentioned,  was  and  is 
the  plaintiff:  Mutual  promises :  Averment,  that  the  plaintiff  did,  to 
wit,  on  &c.,  in  pursuance  and  performance  of  the  said  agreement, 
engage  the  defendant  as  assistant  to  him,  the  plaintiff,  as  surgeon 
and  apothecary,  according  to  the  terms,  true  intent,  and  meaning 
of  the  said  agreement ;  and  that  the  plaintiff  had  been  at  all  times 
in  all  things  ready  and  willing  to  observe  and  perform  his  part  of 
the  said  agreement,  whereof  the  defendant  had  continually  had 
notice :  yet  that  the  defendant,  after  the  making  of  the  agreement, 
to  wit,  on  &c.,  and  from  thence  continually  up  to  the  commence- 
ment of  the  suit,  did,  and  still  continued  to  practise  in  his  own 
name  as  a  surgeon  and  apothecary,  at  Macclesfield,  in  the  said 
agreement  mentioned,  although  the  defendant  had  not,  at  any 
time  before  the  commencement  of  the  suit,  in  any  manner  paid  or 
satisfied  the  said  penalty  of  5002.  in  the  said  agreement  mentioned, 
or  any  part  thereof,  contrary  to  his,  the  defendant's,  said  agreement 
and  promise. 
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saintfr  The  defendant  pleaded,  first,  non  assumpsit;  secondly,  that  the 

Ferguson,  pl&intiff  did  not  engage  the  defendant ;  thirdly,  that  the  plaintiff 
was  not  a  surgeon ;  fourthly,  that  the  agreement  was  made  and 
entered  into  by  the  fraud  and  misrepresentation  of  the  plaintiff; 
fifthly,  discharge  from  performance,  before  breach;  sixthly,  that 
the  defendant  did  not  practise  in  his  own  name  at  Macclesfield; 
seventhly,  leave  and  licence. 

The  cause  was  tried  before  Gresswell,  J.,  at  the  last  Spring 
Assizes  at  Chester.  On  the  part  of  the  defendant,  it  was  objected 
that  the  agreement  was  void,  as  an  unreasonable  restraint  of  trade, 
inasmuch  as  it  professed  to  bind  the  defendant  not  to  practise,  at 
any  time,  as  a  surgeon  and  apothecary  at  Macclesfield,  or  within 
[  ^718  ]  seven  *miles  thereof ;  and  that  the  500Z.  was  in  the  nature  of  a 
penalty  merely,  and  not  liquidated  damages. 

Under  the  direction  of  the  learned  Judge,  the  jury  found  for  the 
plaintiff,  damages  bOOL,  the  points  being  reserved. 

ChanneU, ^erji.y  accordingly,  now  moved  to  enter  a  nonsuit, 
or  for  a  new  trial  on  the  ground  of  misdirection,  or  to  arrest 
the  judgment : 

The  fair  meaning  of  the  contract  is,  that  the  defendant  shall  not 
practise  as  a  surgeon  and  apothecary  at  or  within  the  prescribed 
distance  from  Macclesfield  so  long  as  he  shall  remain  in  the  service 
of  the  plaintiff. 

(Wilde,  Ch.  J. :  The  words  are  plainly  sufiScient  to  restrain  the 
defendant  from  practising  at  any  time,  even  after  the  plaintiff  had 
ceased  to  practise  as  a  surgeon  and  apothecary  at  Macclesfield,  or, 
perhaps,  after  the  plaintiff  had  ceased  to  exist :  and  the  authorities 
show  that  such  a  contract  would  not  be  objectionable.) 

Then  the  contract  is  void,  as  creating  an  unreasonable  restraint  of 
trade,  and  being  without  consideration,  and  without  mutuality. 
There  is  no  obligation  on  the  plaintiff's  part,  to  employ  the 
defendant.  To  sustain  a  contract  of  this  description,  the  restraint 
must  be  partial,  and  there  must  be  a  reasonable  consideration: 
notes  to  Mitchel  v.  Reynolds  (i) :  although  the  Courts  will  not 
now  inquire  into  the  adequacy  of  the  consideration :  Hitchcock  v. 
Coker  (2).    Here,  it  is  submitted   there  is  no  consideration.    If 

(1)  1  P.  Wms.  181 ;  1  Sm.  L.  C.  182.  (2)  45  E.  B.  522  (6  Ad.  &  El.  438; 

1  Nev.  A  P.  796). 
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there  had  been  an  agreement  on  the  plaintiff's  part,  to  employ  the     Satnteb 
defendant  as  his  assistant  for  any  specified  time,  or  for  a  reason-    perquson. 
able  time,  or  for  so  long  as  he  should  conduct  himself  properly,  or 
even  at  a  yearly  salary,  the  consideration  would  have  been  *sufi5-       [  *719  ] 
cient.      This  contract,  however,   is  altogether    defective  in  this 
respect:   the  plaintiff  was  at  liberty  to  dismiss  the  defendant  at 
any  moment.     Young  v.  Timmins  (i),  apart  from  the  question  of 
adequacy  of  consideration,  is  in  point.     *     *     * 

(Cbbsswbll,  J.,  referred  to  Johnston  v.  Nicholls  (2).)  [  722  ] 

No  doubt,  it  is  well  decided,  in  the  case  of  guarantees,  that  the 
adequacy  of  the  consideration,  so  that  the  supply  be  not  merely 
colourable,  will  not  be  inquired  into. 

(Y.  Williams,  J. :  How  would  it  be,  in  the  case  of  a  guarantee 
for  the  good  behaviour  of  a  clerk  ? 

WiLDB,  Ch.  J. :  The  liability  of  the  party  would  only  be  co-exten- 
sive with  the  clerk's  employment :  there,  there  would  be  full 
consideration.) 

In  all  the  cases,  it  will  be  found  that  there  has  been  an  engagement 
for  a  stipulated  time,  or  for  a  reasonable  time. 

(V.  Williams,  J. :  In  NichoUs  v.  Stretton  (3),  A.,  on  being  articled 
to  B.,  covenanted  not  to  be  concerned  for  any  of  B.'s  clients,  and  to 
forfeit  lOOZ.  for  any  such  breach.    A.,  after  being  admitted,  acted 
in  contravention   of  this  ^covenant :   and   he  was  restrained  by       [  *723  ] 
injunction. 

Wilde,  Ch.  J. :  A  general  hiring  is  a  hiring  for  a  year,  according 
to  the  case  of  Beeston  v.  Collyer  (4).) 

Could  the  defendant  have  maintained  an  action  against  the  plaintiff 
for  dismissing  him  before  the  end  of  the  year  ? 

(Cbesswell,  J. :  No :  and  for  this  reason  :  the  agreement  does 
not  import  an  engagement  at  all ;  the  proposed  engagement  was  to 
be  something  dehors.) 

(1)  1  Tyr.  226;  1  Cr.  &  J.  331.  (4)  29  R.  R.  576  (4  Bing.  309  ;  12 

(2)  1  C.  B.  251.  J.  B.  Moore,  552). 

(3)  64  B.  E.  10  (7  Beav.  42). 
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This  may  be  likened  to  the  case  of  a  promise  by  an  executor  to  pay 
the  debt  of  his  testator,  which,  according  to  the  dictum  of  Lord 
Hardwickb  in  R^ech  v.  Kennegal  (i),  will  not  personally  bind  the 
executor,  unless  some  consideration  be  alleged,  as,  of  assets  come 
to  his  hands,  or  of  forbearance.  And  in  the  notes  to  Forth  v. 
Stanton  (2),  it  is  said,  that,  "  in  all  cases  of  forbearance  to  sue,  such 
[  '724  J  forbearance  must  be  either  *absolate  (3),  or  for  a  definite  time  (4), 
or  for  a  reasonable  time  (5) :  forbearance  for  a  little  (6),  or  for  some 
time  (7)  is  not  sufljcient."  In  Pilkington  v.  Scott  (8)  and  Hartley  v. 
Cummings  (9),  the  agreements  were  held  good,  because  the  Court 
could,  on  the  face  of  them,  collect  an  engagement  on  the  part  of 
the  employers  to  employ  the  workmen. 

(WiLDB,  Gh.  J. :  Is  there  not  an  undertaking  to  engage  the 
defendant  for  a  reasonable  time,  imported  into  this  contract?) 

It  is  submitted  that  there  is  not :  if  it  were,  it  would  equally  be  so 
in  the  case  of  a  forbearance  to  sue.  Besides,  the  declaration  here 
does  not  allege  an  engagement  for  a  reasonable  time. 

(CoLTMAN,  J. :  Were  the  cases  as  to  forbearance  for  some  time  or 
a  little  time,  cases  after  verdict  ?) 

Fisher  v.  Richardson  came  before  the  Court  on  demurrer  to  the 
declaration ;  Johnson  v.  Whitchcott,  on  demurrer  to  a  plea  by  the 
executor  that  he  had  no  assets  at  the  time  of  the  making  of  the 
promise ;  Brooke  v.  Douse  and  Tilston  v.  Clarke  came  before  the 
Court  on  writ  of  error  (10) ;  and  Mapes  v.  Sidney  was  a  motion  in 
arrest  of  judgment. 

(Gresswell,  J. :  The  agreement  declared  on  is  silent  as  to  the 
terms  or  the  duration  of  the  engagement  that  is  contemplated: 
there  is  no  specific  amount  of  salary  agreed  upon ;   nor  does  it 

(1)  1  Ves.  126.  Abr.  23,  pi.  25 ;  translated  1  Vin.  Abr. 

(2)  1  Wms.  Saund.  210  c,  n.  (r).  308. 

(3)  Citing  Map€8  v.  Sidney,  Cro.  (7)  Citing  Tilston  v.  Clarke,  1  Roll. 
Jac.  683.  Abr.  23,  pi.  26 ;  translated  1  Vin.  Abr. 

(4)  Citing  Fisher  v.  Richardson,  Cro.  308. 

Jac.  47.  (8)  71  R.  E.  781  (15  M.  &  W.  657). 

(5)  Citing  Johnson  v.    Whitchcott,  1  (9)  75  R.  R.  722  (5  C.  B.  247). 
Roll.  Abr.  24,   pi.   33 ;    translated   1  (10)  And  after  verdict,  according  to 
Vin.   Abr.   311.     And    see  Payne   v.  the  report  in  Cro.  Oar.  438:  as  was 
Wilson,  7  B.  &  C.  423 ;  1  Man.  &  Ry.  also  the  case  in  Brooke  (or   Cook)  v. 
708.  Dowse,  siqtra,  n.  (6),  and  Cro.  Car.  241. 

(6)  Citing  Brooke  v.  Dowse,  1  Roll. 
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appear  whether  the  engagement  is  to  be  for  a  week  or  a  year.     The  Saiktkr 

declaration  avers  that  the  plaintifif  did  engage  the  defendant,  in  frrguson. 

pursuance  of  and  according  to  the  terms  of  the  *agreement,  that  [  •725  ] 
means,  upon  terms  mutually  agreed  upon  between  them.) 

For  how  long  ? 

(Gbesswell,  J.:  For  so  long  as  they  should  mutually  agree. 
Would  a  bond  fide  engagement  for  an  hour  suffice  ?) 

It  might. 

(V.  Williams,  J. :  It  lies  upon  the  plaintiff,  who  seeks  to  enforce 
the  agreement,  to  show  that  it  is  not  an  unreasonable  restraint  of 
trade.) 

The  learned  Judge  miscarried  in  telling  the  jury  that  the  500Z. 
might  be  treated  as  liquidated  damages,  and  not  as  a  penalty.  It 
is  not  unimportant  to  observe  that  the  agreement  itself  uses  the 
latter  word  only.  This  is  not,  therefore,  like  the  case  of  Qalsworthy 
v.StruttiX).  In  Crisdee  v.  Bolton  (2),  Best,  Ch.  J.,  in  a  similar 
case  to  this,  left  it  to  th%  jury  to  say  what  was  the  actual  damage 
sustained  by  the  defendant's  breach  of  contract. 

Wilde,  Ch.  J. : 

Where  there  is  any  reasonable  ground  for  doubt,  the  party  ought 
to  have  a  rule  to  show  cause ;  but  it  is  equally  important  not  to 
introduce  uncertainty  by  granting  a  rule,  where  there  ought  to  be 
no  doubt.  It  appears  to  me  that  this  case  falls  within  the  latter 
predicament.  The  first  question  is,  whether  the  agreement  here 
was  made  upon  a  good  consideration.  In  order  to  determine  this 
question,  it  is  material  to  attend  minutely  to  the  terms  of  the 
contract,  which  is  as  follows  :  **  In  consideration  that  J.  D.  Sainter, 
of  Macclesfield,  surgeon  and  apothecary,  will  engage  me,  the 
undersigned  W.  £.  Ferguson,  as  assistant  to  him  as  a  surgeon 
and  apothecary,  I,  the  said  W.  £.  Ferguson,  promise  the  said 
J.  D.  Sainter  that  I  will  not,  at  any  time,  practise,  in  my  own 
name,  or  in  the  names  of  any  other  person  or  persons,  as  surgeon 
or  apothecary,  at  Macclesfield,  or  within  seven  miles  thereof,  under 
a  penalty  of  500/.  And  I,  the  said  J.  D.  Sainter,  do  *hereby  agree  [  *72«  ] 
with  the  said  W.  E.  Ferguson,  to  engage  the  said  W.  E.  Ferguson, 
as  an  assistant  to  me  as  a  surgeon  and  apothecary,  on  the  terms 
(I)  74  B.  R.  812  (I  Ex.  659).  (2)  3  Car.  &  P.  240. 
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Sainteb  aforesaid."  In  consideration  that  the  plaintifif  will  engage  the 
Ferguson,  defendant  as  an  assistant,  the  latter  promises  not  to  practise  in 
Macclesfield  or  the  neighbourhood ;  and  the  plaintiff  binds  himself 
to  engage  the  defendant  as  such  assistant.  What  are  we  to 
understand  from  that  ?  It  would  seem  that  the  parties  were  not 
prepared,  at  the  date  of  the  contract,  to  fix  the  period  or  the  terms 
of  the  engagement,  but  left  that  to  be  matter  for  future  discnssion. 
The  stipulation  for  the  restriction  of  the  defendant's  practising  at 
Macclesfield,  or  within  the  prescribed  limit,  was  to  have  effect  only 
when  the  subsequent  definitive  engagement  should  have  been 
entered  into.  Supposing  the  plaintiff  to  be  a  person  of  skill  and 
reputation,  the  very  fact  of  his  engaging  the  defendant  as  his 
assistant,  would  give  the  latter  a  great  advantage  as  a  rival ;  inas- 
much as  his  being  so  authenticated,  would  naturally  give  him  an 
opportunity  of  worming  himself  into  his  employer's  connexion. 
An  engagement,  therefore,  even  for  a  short  time,  would  be  advan- 
tageous to  the  defendant,  and  detrimental  to  the  plaintiff.  Bat  we 
must  suppose  that  the  parties  contemplated  an  engagement  reason- 
able in  point  of  time  and  other  circumstances.  It  may  fairly  be 
assumed  that  an  offer  of  an  engagement  ^ich  was  merely  illusory, 
would  be  rejected  by  the  defendant :  and  in  that  case  he  would  not 
be  subjected  to  the  proposed  restriction.  He  therefore  would  have 
the  means  of  protecting  himself.  The  plaintiff  contracts  to  enter 
into  a  reasonable  engagement  with  the  defendant ;  that  is,  in  effect, 
to  offer  such  reasonable  terms  as  the  defendant  would  be  bound 
to  accept.  Looking  at  the  contract,  therefore,  as  importing  an 
engagement  which  will  have  the  defendant's  assent,  and  the 
declaration  alleging  that  the  plaintiff  did,  in  pursuance  of  the 
agreement,  engage  the  defendant  as  assistant,  I  think  it  discloses 
[  *727  ]  *a  sufiScient  consideration.  Consequently,  the  first  objection  fails. 
The  next  question  is,  whether  the  5002.  mentioned  in  the  agree- 
ment is  to  be  considered  as  liquidated  damages  or  not.  That  is  a 
question  which  has  sometimes  been  left  to  the  jury.  That  coarse 
was  adopted  by  Best,  Ch.  J.,  in  Crisdee  v.  Bolton  (i).  But  it  is  now 
clearly  settled,  that,  whether  the  sum  mentioned  in  an  agreement 
to  be  paid  for  a  breach,  is  to  be  treated  as  a  penalty  or  as  liquidated 
and  ascertained  damages,  is  a  question  of  law,  to  be  decided  by  the 
Judge  upon  a  consideration  of  the  whole  instrument.  This  agree- 
ment does  not  prohibit  the  defendant's  doing  several  distinct  and 
independent   acts,   each  of  which   might  be    incapable  of  exact 

(1)  3  Car.  &  P.  240. 
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estimation  :  nor  does  it  involve  any  of  the  circumstances  that  have,  s  a  inter 
in  any  of  the  cases,  induced  the  Court  to  hold  the  sum  to  be  a  fbrquson. 
penalty  only.  The  whole  object  of  the  plaintiff  was,  to  protect 
himself  from  a  rival ;  and  it  would  be  impossible  in  such  a  case  to 
say  precisely  what  damage  might  result  to  him  from  a  breach  of 
the  agreement :  it  is  not  unreasonable,  therefore,  that  the  parties 
should  themselves  fix  and  ascertain  the  sum  that  should  be  paid. 
And  I  think  we  can  only  give  effect  to  the  contract  of  the  parties, 
by  holding  the  5002.  to  be  liquidated  damages,  and  not  a  mere 
penalty,  and,  consequently,  that  there  ought  to  be  no  rule. 

COLTMAN,  J.: 

As  the  law  formerly  stood,  this  declaration  would  have  been  bad  ; 
for,  if  the  adequacy  of  the  consideration  were  a  matter  to  be  looked 
at,  it  would  be  impossible  to  ascertain  that  without  knowing  the 
terms  of  the  engagement.  It  is  now,  however,  settled  that  the 
Court  will  not  inquire  into  the  adequacy  *of  the  consideration.  [  •728  ] 
That  being  so,  all  that  is  necessary,  is,  to  see  whether  there  is  any 
consideration  on  the  face  of  the  declaration.  I  must  confess  I  was 
somewhat  struck  by  the  authorities  referred  to  by  my  brother 
Channell,  where  forbearance  of  a  debt  for  '^some"  or  *'a  little" 
time,  was  held  insufficient.  But,  in  those  cases,  the  Court  could 
evidently  see  that  there  was  no  contract  for  forbearance  at  all: 
whereas,  here,  the  declaration  distinctly  avers  that  the  plaintiff  did, 
in  pursuance  and  performance  of  the  agreement,  engage  the 
defendant  as  his  assistant,  according  to  the  terms,  true  intent,  and 
meaning  of  the  agreement.  That  being  pleaded  over  to,  sufficiently 
imports  that  a  definite  engagement  was  entered  into  between  the 
parties.  That  being  so,  it  seems  to  me  that  there  is  nothing 
unreasonable  in  the  restriction,  and  that  there  is  a  sufficient 
statement  of  consideration. 

As  to  the  second  point,  I  agree  with  the  Lord  Chief  Justice, 
that,  although  the  word  "  penalty,"  which  would  prima  facie  exclude 
the  notion  of  stipulated  damages,  is  used  here,  yet  we  must  look  at 
the  nature  of  the  agreement,  and  the  surrounding  circumstances, 
to  see  whether  the  parties  intended  the  sum  mentioned  to  be  a 
penalty  or  stipulated  damages.  Considering  the  nature  of  this 
agreement,  and  the  difficulty  the  plaintiff  would  be  under  in  showing 
what  specific  damage  he  had  sustained  from  the  defendant's  breach 
of  it,  I  think  we  can  only  reasonably  construe  it  to  be  a  contract  for 
stipulated  and  ascertained  damages. 
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8AIKTEB         CrBBSWBLL,  J.: 

Fbkouson.  I  am  of  the  same  opinion.  I  think  now,  as  I  thought  at  the 
trial,  that  the  agreement  contemplated  that  the  defendant  should 
be  restrained  from  practising  at  or  within  seven  miles  of  Maccles- 
field, not  only  during  the  time  he  might  be  acting  as  assistant  to 
[  *729  ]  the  plaintiff,  but  at  any  time ;  and  that  the  contract  is  *free  from 
the  objection  urged  against  it.  The  terms  are,  '*  in  consideration 
that  Sainter  will  (thereafter)  engage  me,  Ferguson,  as  assistant  to 
him  as  a  surgeon  and  apothecary,  I  promise  him  that  I  will  not  at 
any  time  practise,  in  my  own  name,  or  in  the  name  or  names  of 
any  other  person  or  persons,  as  surgeon  or  apothecary  at  Maccles* 
field  or  within  seven  miles  thereof,  under  a  penalty  of  500/.  And 
I,  Sainter,  do  hereby  agree  with  Ferguson  to  engage  him  as  an 
assistant  to  me  as  a  surgeon  and  apothecary,  on  the  terms  afore- 
said." If  the  plaintiff  did  not  engage  the  defendant,  the  latter  was 
not  restrained ;  if  he  did,  then  he  was  restrained.  The  declaration 
avers  that  the  plaintiff  did  engage  the  defendant,  Miat  is,  did 
contract  with  him  to  employ  him  as  his  assistant.  The  cases  cited 
as  to  forbearance  of  a  debt,  proceeded  upon  the  footing  that  there 
was  no  agreement.  Here,  there  was  a  contract,  founded  upon 
some  consideration :  its  adequacy  is  not  in  question :  Hitchcock  v. 
Coker.  It  would  be  singular,  indeed,  if  such  an  inquiry  could  be 
entered  into.  The  question,  then,  is,  was  it  reasonable  that  the 
defendant  should  be  restrained?  As  between  the  parties,  it  was 
undoubtedly  reasonable  that  they  should  be  mutually  bound  by 
their  contract.  Then,  is  it  reasonable  as  far  as  the  public  is  con- 
cerned ?  It  has  been  held,  in  many  cases,  that  a  contract  restraining 
a  party  from  carrying  on  a  particular  business,  at  a  given  place,  or 
within  a  given  district,  is  valid.  In  Ward  v.  Byrne  (i),  Parke,  B., 
says:  "A  restraint  prohibiting  a  party  from  carrying  on  trade 
within  certain  limits  of  space  would  be  good,  and  a  contract  entered 
into  for  the  purpose  of  enforcing  such  an  agreement  as  that  would 
be  valid ;  and  the  limit  of  the  space  is  that  which,  according  to  the 
trade  he  carries  on,  is  necessary  for  the  protection  of  the  party  with 
[  ♦730  ]  *whora  the  contract  is  made."  In  the  case  of  a  cowkeeper,  a  limit 
of  five  miles  from  a  certain  spot  was  held  not  unreasonable: 
Proctor  v.  Sargent  (2).  In  Mallan  v.  May  (3),  a  stipulation  that  the 
defendant  should  not  practise  as  a  dentist  in  London,  was  held  not 

(1)  52  R  R.  827,  838  (5  M.  &   W.   2  Scott,  N.  K.  289). 

0I8,  561).  (3)  63  R.  R.  708  (11  M.  &  W.  653). 

(2)  58  R.  R.  342  (2  Mau.  &  G.  31 ; 
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an  anreasonable  restraint.     So,  here,  I  think  the  prohibition  to      Saintkk 
practise  in  Macclesfield,  or  within  seven  miles  thereof,  is  not,  with    fbegdson, 
reference  to  the  public  at  large,  an  anreasonable  protection  to  the 
plaintiff. 

With  respect  to  the  damages,  I  concur  in  what  has  fallen  from 
the  Lord  Chief  Justice  and  my  brother  Coltman.  If  there  be 
only  one  event  upon  which  the  money  was  to  become  payable,  and 
there  is  no  adequate  means  of  ascertaining  the  precise  damage 
that  may  result  to  the  plaintiff  from  a  breach  of  the  contract, 
it  is  perfectly  competent  to  the  parties  to  fix  a  given  amount  of 
compensation,  in  order  to  avoid  the  diflSculty. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  It  seems  clear  that  the  contract  is 
not  confined  to  a  restraint  durante  serritw.  And  I  think  there  was 
a  sufficient  legal  consideration.  Since  the  case  of  Hitchcock  v. 
Coker,  it  has  been  uniformly  held  that  the  Court  will  not  inquire 
into  the  extent  or  the  adequacy  of  the  consideration  for  a  contract 
of  this  sort.  Prima  facie,  all  restraints  of  trade  are  bad.  But,  if 
the  restraint  is  such  as  not  to  be  unreasonable  as  between  the 
parties,  or  injurious  to  the  public,  the  rule  does  not  apply.  In 
cases  like  this,  the  restraint  has  been  regarded  rather  as  a 
necessary  security  for  the  employer,  provided  it  be  not  larger  than 
his  protection  reasonably  requires. 

As  to  the  last  point,  I  agree  with  the  rest  of  the  Court,  that  it  is 

competent  to  the  parties  by  mutual  *agreement  to  settle  the  amount       [  *73i  ] 

of  damages  that  are  in  their   nature   uncertain   and   difiScult  of 

estimation,  where  they   depend   upon   the   failure  to  perform  a 

single  act. 

Rule  refused. 


FKANCI8,   A   Pauper,   v.   WEBB.  i««. 

April  16. 
(7  C.  B.  731—739.)  ^ 

The  Court  will  not  interfere,  even  in  the  case  of  a  plaintiff  suing  in         L  ^-^^  J 
forma  ptiuperis,  to  prevent  effect  being  given  to  a  settlement  between  the 
parties,  although  it  be  evident  that  the  attorney  will  lose  his  costs,  unless 
the  settlement  be  clearly  collusive. 

Assumpsit,  for  a  balance  of  172/.,  due  upon  a  building  contract, 
and  for  work  and  labour.  Pending  the  cause,  the  plaintiff  obtained 
leave  to  prosecute  the  action  in  forma  pauperis.  Subsequently,  the 
parties  agreed  to  refer  the  matters  in  difference  to  two  surveyors. 
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Francis  The  arbitrators  allowed  the  time  for  making  their  award  to  elapse, 
Webb.  ^^^  ^^  leave  was  obtained  to  enlarge  it.  On  the  Ist  of  January, 
1849,  the  plaintiff's  attorney  gave  the  defendant's  attorney  notice 
of  trial  for  the  first  sitting  in  the  next  Term.  On  the  8rd,  the 
defendant,  as  he  swore, — *'  in  consequence  of  the  plaintiff's  pro- 
secuting the  action  in  fornid  pauperis,  and  being  well  assured  that 
he  was  not  indebted  to  the  plaintiff,  but  in  order  to  save  the  heavy 
expenses  attendant  on  the  further  prosecution  of  the  reference, 
entered  into  a  negotiation  with  the  plaintiff  to  pay  him  1001.,'* 
which  sum  he  paid  to  the  plaintiff  on  the  following  day,  taking 
from  him  a  receipt  in  full  of  all  demands.  On  the  4th,  the 
plaintiff's  attorney  gave  a  notice  to  the  defendant  and  also  to  his 
attorney,  as  follows :  ''  I  hereby  give  you  notice,  that  I  have  a  lien 
on  the  debt  in  this  action,  for  costs ;  and  you  are  hereby  required 
[  *732  ]  not  to  settle  or  ^compromise  this  action  with  the  plaintiff,  without 
my  written  consent.  And  I  further  give  you  notice,  that,  if  you 
do  so  compromise  this  action  in  any  way  with  the  plaintiff,  or  any 
other  person  than  myself  in  this  behalf,  until  my  lien  aforesaid  has 
been  first  paid,  I  shall  hold  you  liable  to  pay  over  again  the  amount 
thereof  to  me."  On  the  9th,  the  defendant's  attorney  gave  the 
plaintiff's  notice  that  the  action  had  been  settled,  and  required  him 
to  withdraw  the  notice  of  trial.  On  the  12th,  a  notice  to  produce 
and  to  inspect  and  admit  certain  documents  in  the  cause,  was 
served  upon  the  defendant's  attorney.  And  on  the  19th,  a  Judge's 
order  was  obtained  by  the  plaintiff's  attorney,  making  the  cause  a 
remanet  to  the  second  sitting.  On  the  20th,  an  order  was  made  by 
CoLTMAN,  J.,  to  produce  certain  documents  in  the  custody  or  power 
of  the  defendant,  to  be  stamped,  the  plaintiff's  attorney  undertaking 
to  pay  the  costs  of  that  application.  On  the  22nd,  the  defendant's 
attorney  delivered  a  bill  of  costs,  with  an  appointment  to  tax 
indorsed  thereon.     On  the  25th, 

Archhold,  for  the  defendant,  obtained  a  rule  nisi  to  set  aside 
the  Judge's  order,  and  for  a  stay  of  proceedings,  for  irregularity. 

This  rule  was  afterwards  enlarged  until  the  first  day  of  Easter 
Term,  on  the  usual  conditions. 

Parry  and  Metcalfe  now  appeared  to  show  cause : 

[  733  ]  *     *    They  submitted,  that  the  affidavits,  which  stated,  that, 

about  the  time  of  the  settlement  of  the  action,  the  plaintiff  and 
defendant  were  seen  drinking  and  going  about  together  to  places  of 
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amusement,  and  that  the  plaintiff  had  been  heard  to  use  expressions      Francis 
♦indicative  of  an  intention  on  his  part  to  defraud  his  attorney;       wkbb. 
saying,  in  answer  to  an  inquiry  as  to  whether  he  had  settled  with       [  '734  ] 
his  attorney,  **No.    Mr.  Webb  and  I  have  made  that  all  right; 
and  the  lawyers  may  go  to  hell," — clearly  established  a  case  of 
fraudulent  collusion  between  the  parties  to  cheat  the  plaintiff's 
attorney  of  his  costs ;  and  that  the  application  was  too  late. 

Byles,  Serjt.,  and  Archbold,  in  support  of  the  rule: 


(WiLDB,  Ch.  J. :  The  principal  difficulty  in  your  way  is  this :  [^35] 
here  is  an  action  brought  to  recover  1722.,  the  balance  of  a  builder's 
account  amounting  to  1,646Z.  11«.  9d. :  the  plaintiff  is  suing  in  forma 
pauperis :  the  defendant  is  told  that  the  compromise  is  ♦a  fraudulent  t  *^^^  ] 
one ;  and  yet,  when  he  comes  to  the  Court  to  stay  the  proceedings, 
his  affidavit  does  not  state  that  the  settlement  was  made  bond  fide, 
and  not  with  a  view  to  cheat  the  plaintiff's  attorney  of  his  costs.) 

It  is  for  the  attorney  to  show  collusion  and  fraud.  Of  this  there  is 
no  evidence  whatever  to  affect  the  defendant.  The  defendant  did 
what  he  had  an  undoubted  right  to  do.  And  the  plaintiff  can 
hardly  be  said  to  be  a  pauper,  when  he  has  received  1002.,  out  of 
which  he  might  have  paid  his  attorney. 

WiLDB,  Ch.  J. : 

In  cases  of  this  description,  the  Court  requires  a  clear  case  of 
collusion  to  be  made  out,  before  they  will  at  the  instance  of  the 
plaintiff's  attorney,  interfere  to  prevent  effect  being  given  to  an 
adjustment  of  the  disputes  between  the  parties  themselves.  Here 
is  a  transaction  of  considerable  magnitude.  The  plaintiff's  claim 
amounts  to  1,646Z.  \ls.  9d, ;  against  which  the  defendant  claims  to 
set  off  1,782Z.  16s.  lO^d.  for  cash  advanced  and  goods  supplied  to 
the  plaintiff.  The  matters  in  difference  were  agreed  to  be  referred 
to  surveyors.  The  order  of  reference  gave  the  arbitrators  no  power 
to  enlarge  the  time  for  making  their  award.  By  consent  the  time 
was  enlarged  once.  But  the  enlarged  time  having  been  suffered  to 
elapse,  and  the  parties  not  agreeing  to  a  further  enlargement,  no 
award  was  ever  made.  In  this  state  of  things,  the  defendant  enters 
into  a  negotiation  with  the  plaintiff,  proposing  to  give  him  100/.  in 
satisfaction  of  all  demands ;  and  the  plaintiff  agrees  to  accept  that 
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p^RANcis  sum.  What  is  the  evidence  of  collusion  between  the  parties  to 
Webb.  defraud  the  attorney,  prior  to  the  time  of  the  settlement  ?  There 
is  absolutely  nothing  in  any  of  the  affidavits  to  justify  us  in  coming 
to  the  conclusion  that  the  parties  entertained  a  design  to  deprive 
[  *737  ]  the  plaintiff's  attorney  of  his  costs.  The  sum  paid,  *1(XH.,  was  not 
a  n^ere  nominal  sum :  it  put  the  plaintiff  in  a  position  to  pay  his 
attorney,  if  he  had  been  honestly  inclined.  It  was  no  part  of  ibe 
defendant's  duty  to  see  that  the  attorney  was  paid.  All  that  was 
incumbent  on  him,  was,  to  forbear  from  colluding  with  the  plaintiff 
to  deprive  the  attorney  of  his  fair  remuneration.  Then,  what  is 
there  in  the  circumstances  that  occurred  after  the  settlement  was 
effected,  to  show  collusion  ?  The  substance  of  the  affidavits,  is, 
that  the  plaintiff  and  defendant  were  seen  to  be  upon  very  friendly 
terms,  and  that  the  plaintiff,  on  being  asked  if  he  had  paid  hh 
lawyer  his  expenses,  said,  **  No.  Mr.  Webb  and  I  have  made  that 
all  right ;  and  the  lawyers  may  go  to  hell."  Undoubtedly,  this  was 
very  ungenerous  conduct  on  the  part  of  a  pauper  plaintiff  towards 
his  attorney  :  and,  if  I  could  discover  any  evidence  of  collusion  on 
the  part  of  the  defendant,  I  should  feel  much  satisfaction  in  visiting 
him  with  costs.  But  I  find  no  such  evidence,  nor  even  any  fair 
ground  of  suspicion  of  collusion.  The  defendant  is  not  to  be  held 
responsible  for  the  coarse  expression  imputed  to  the  plaintiff. 

The  only  mode  the  defendant  had  to  relieve  himself  from  the 
proceedings  on  the  part  of  the  plaintiff's  attorney,  was,  to  come  to 
the  Court.  Has  he  come  too  late  ?  The  reference  having  gone  off, 
notice  of  trial  was  given  on  the  1st  of  January,  1849,  for  the  first 
sitting  in  Hilary  Term.  On  the  9th,  the  plaintiff's  attorney 
receives  notice  that  the  action  has  been  settled ;  on  the  12th,  he 
gives  the  defendant's  attorney  notice  to  produce,  inspect,  and 
admit ;  and  on  the  22nd,  he  obtains  a  Judge's  order  for  the  pro- 
duction of  documents  by  the  defendant,  for  the  purpose  of  stamping 
them.  It  is  said  that  the  defendant  should  have  come  to  the  Court 
to  set  aside  that  order.  But,  having  already  given  the  plaintiff's 
[  *7HS  ]  attorney  notice  that  the  action  was  settled,  *I  think  he  was  perfectly 
justified  in  leaving  him  to  pursue  his  own  course.  This  application 
was  made  on  the  25th  of  January.  The  plaintiff's  attorney  has 
proceeded,  upon  a  supposition  that  he  had  a  lien  on  the  debt  for 
his  costs.  In  this  he  is  mistaken.  The  plaintiff  has  unquestion- 
ably acted  in  a  most  unhandsome  and  ungenerous  manner  towards 
his  attorney.  But  I  think  justice  to  the  defendant  requires  that 
this  rule  should  be  made  absolute  in  its  terms. 
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CoLTMAN,  J. :  Francis 

Settlements  between  the  parties  in  pauper  causes  should  be  Webb. 
watched  with  considerable  jealousy  (i).  If,  in  this  case,  the  plain- 
tiff's attorney  had,  before  the  money  was  paid,  given  notice  to  the 
defendant  not  to  settle  with  the  plaintiff  until  his  claim  for  costs 
was  satisfied,  I  should  have  thought  the  afiSdavits,  unanswered, 
made  out  a  case  of  collusion.  But  here  the  plaintiff's  attorney  did 
not  take  that  step.  And  there  was  nothing  to  lead  the  defendant 
to  suppose  that  any  fraud  would  be  committed  by  the  plaintiff 
upon  his  attorney.  It  does  not  appear  that  the  ground  upon  which 
the  attorney  was  proceeding  with  the  action,  was  ever  distinctly 
notified  to  the  defendant.  And  that,  I  think,  is  excuse  enough  for 
his  abstaining  from  negativing  collusion,  by  anticipation. 

Cbbsswell,  J.  : 

I  agree  with  the  Lobd  Chief  Justice  and  my  brother  Goltman 
in  thinking  that  this  rule  ought  to  be  made  absolute.  The  defen- 
dant's affidavit  certainly  might  have  been  more  satisfactory  as  to 
the  arrangement  about  the  100{.  It  was,  however,  for  the  plaintiff's 
attorney  to  make  out  a  case  of  collusion.  It  is  said  that  the  plain- 
tiff and  defendant  are  co-conspirators,  *and  therefore  what  is  said  [  *739  ] 
or  done  by  one  is  evidence  against  both.  Assume  that  they  were 
co-conspu*ators,  what  was  said  by  Francis  after  the  completion  of 
the  transaction,  was  clearly  no  evidence  as  against  Webb  of  any 
preconcerted  conspiracy.  The  attorney  has  failed  to  make  out  a 
case  to  justify  our  interference  on  his  behalf. 

V.  Williams,  J.,  had  gone  to  chambers. 

Ride  absolute,  tvith  costs. 


SAEGENT  V.   GANNON.  i849. 

(7  C.  B.  742—763 ;  S.  C.  18  K  J.  C.  P.  220 ;  6  Dowl.  &  L.  691.)  AprUSO. 

An  attorney's  bill,  to  be  in  strict  compliance  with  the  statute  6  &  7  Vict         [  ^^2  ] 
c.  73,  8.  37,  must  contain,  in  express  terms,  or  by  reasonable  inference,  a 
statement  of  the  name  of  every  cause  and  of  every  Court  in  which  any  part 
of  the  business  charged  for  has  been  transacted. 

A  bill  of  costs  headed  ••  Yourself  v.  Bound*'  (the  client's  name  being 
Qannon),  and  indorsed  *•  Hancock  v.  Bound"  was  inclosed  in  a  signed  letter 
addressed  to  Gannon,  beginning  **  Hancocks  v.  Bound,  I  send  you  my  bill  in 
this  matter."    All  the  business  comprised  in  the  bill  had  reference  to  a 

(1)  See  Wright  v.  Burrouglies,  71   R.  R.  459  (3  C.    B.   344) ;  and  Jones  y. 
Bonner,  76  B.  B.  686  (2  Ex.  230). 
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Sargent  purchase  of  land  under  a  decree  of  the  Court  of  Chancery  in  a  cause  of 

*.  ^^ Hancock  v.  Bound:"    Held,  that  the  name  of  the  cauee  sufficientlv 

GANNOK.  appeared. 

The  bill  was  not  headed  in  any  Court:  but  the  whole  related  to  one 
transaction,  and  some  of  the  items  were  for  attendances  at  Acoountant- 
General's  and  at  the  Master's  offices,  and  in  Court  upon  a  petition  to  the 
Vice-Chancellor :  Held,  that  the  bill  gave  i-easonable  information  to  th^ 
client  as  to  the  course  to  be  pursued  in  order  to  tax  the  bill,  and  therefore 
that  the  statute  was  complied  with. 

Debt,  for  work  and  labour,  money  paid,  and  money  found  due 
upon  an  account  stated. 

Plea  (amongst  others),  that  the  work  and  labour  were  done  and 
bestowed,  and  the  money  paid  by  the  plaintiff,  as  attorney  and 
solicitor  for  the  defendant,  and  the  account  stated  in  respect 
thereof,  and  that  no  signed  bill  was  delivered  pursuant  to  the 
statute. 

Beplication,  that,  pursuant  to  the  requisites  of  the  statute,  the 
plaintiff,  one  calendar  month  before  action,  sent  by  post  to  the 
defendant  a  bill  inclosed  in,  and  accompanied  by,  a  letter  subscribed 
with  the  proper  hand  of  the  plaintiff,  &c.    Issue  thereon. 
I  •74.S  ]  The  cause  was  tried  before  V.  Williams,  J.,  at  the  *second  sitting 

in  Middlesex,  in  Easter  Term  last.  The  facts  were  as  follows: 
The  plaintiff  had  been  employed  as  solicitor  for  the  defendant,  upon 
the  purchase  by  the  latter  of  certain  copyhold  property  which  was 
sold  in  pursuance  of  a  decree  of  the  Court  of  Chancery  made  in  a 
cause  of  Hancock  v.  Round. 

The  bill  of  costs,  which  was  sent  to  the  defendant  by  post,  in  a 
letter  signed  by  the  plaintiff,  commencing  "  Hancocks  v.  Round.  I 
send  you  my  bill  in  this  matter,"  was  indorsed  "  Hancock  v.  Round,*^ 
but  was  headed  and  commenced  thus : 

**E.  M.  Gannon,  Esq.,  to  R.  Sargent. 

**  Yourself  y,  Rtnmd. 

"  Trinity  Term,  1845. 

**  May  23.  Attending  you  on  your  calling  on  me  with     £   s.    d. 
particulars  and  conditions  of  sale  of  property  under  this 
decree,  perusing  and  considering  the  same,  as  it  was  your 
intention  to  become  the  purchaser   of  lot  1,  if  possible 

"  Attending  you  afterwards,  when  you  stated  you  had 
purchased  lot  1,  and  instructed  me  to  do  what  was 
necessary  to  complete  the  purchase        -        -        -        -    0    6    8 

"  Attending  accordingly  at  the  Master's  oflBce,  bespeak- 
ing copy  of  Master's  report,  and  attending  for  same        -    0    6    8 
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£   8.    (L 

•'  31.  Paid  for  it 10    0      Sahgbkt 

**  Paid  transcribing 0     3     4      Gannon. 

"  Attending  to  file  report ;  bespeaking  office-copy        -    0    6    8 

"  Instructions  to  counsel  to  move  for  order  to  confirm 
Master's  report  of  purchase 0  10    6 

**  Attending  Court,  order  made :  copy  and  service  of 
order  on  plaintiff's  solicitors;  the  like  on  defendant's 
solicitors 0134 

**  July  18.  Instructions  to  counsel  to  move  to  make  [  744  ] 

order  absolute 0134 

''21.  Attending  Court,  order  made  absolute        -         -     0  13     4 

"  Writing  you,  requesting  a  remittance  of  the  purchase- 
money,  to  pay  into  the  Bank 0     5    0 

**  28.  Attending  to  draw  up  order  absolute  confirming 
Master's  report 0    6    8 

**  Instructions  to  counsel  to  move  for  leave  that  the 
Vice-Chancellor  Wigram  may  be  applied  to  for  an  order 
to  pay  purchase-money  into  Court 

**  Attending  Court,  order  made 

**  Instructions  to  counsel  to  move  Vice-Chancellor 
Wigram  for  leave  to  pay  money  into  Court  pursuant  to 
order  of  Lord  Chancellor 

"  Attending  Court,  order  made 

"  August  6.  Writing  defendant's  solicitors,  requesting 
them  to  send  me  abstract  of  title 0    6    0 

'^  Attending  and  comparing  abstract  with  original 
deeds 220 

"  14.  Attending  for  order  to  pay  in  purchase-money    -    0    6    0 

'^22.  Attending  to  lodge  office-copy  at  Accountant- 
General's  office,  and  bespeaking  ticket  to  pay  in 
purchase-money  and  interest :  attending  for  same  -        -    0    6    8 

''Attending  at  the  Bank  of  England,  paying  in 
113/.  10«.  7d.,  taking  receipt 110 

"December  11.  Attending  counsel  this  day,  when  he 
advised  that  the  title  would  be  bad,  if  certain  parties  did 
not  join  in  the  conveyance 0    6    8 

''Attending  you  in  conference  with  reference  to 
counsel's  opinion  on  the  conveyance        -        -        -        -     0    6    8 

"  Attending  at  the  Accountant-General's,  doing  the 
needful  to  prevent  defendant's  solicitors  from   taking 

money  out  of  Court 0    6    8 
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[745] 
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"  Hilary  Term,  1846.  £     s.  d. 

''  January  10.  Many  attendances  upon  you  with 
reference  to  rescinding  the  contract,  which  you  were 
desirous  of  doing,  if  possible ;  when  I  suggested  the 
propriety  of  having  a  consultation  with  an  eminent 
Queen's  counsel,  prior  to  taking  any  step  for  that  purpose, 
and  you  expressed  your  approval  of  that  course  being 
adopted 068 

"Attending  consultation,  when  Mr.  J.  P.  considered 
that  the  vendors  could  not  make  a  good  title,  and 
recommended  that  you  should  present  a  petition  to  have 
your  purchase-money  paid  out  of  Court  to  you        -        -     0  18     4 

"  Instructions  for  petition 0  IS     4 

"  Two  fair  copies  for  the  Lord  Chancellor   -        -        -     1     0    0 

"  28.  Attending  Court  at  Westminster  when  Mr.  J.  P. 
advised  that  the  prayer  of  the  petition  should  be  amended, 
and  leave  of  the  Court  was  accordingly  obtained  for  that 
purpose 0  18    4 

**  Having  been  served  with  warrant  to  settle  the 
conveyance  before  the  Master,  attending  same,  when  the 
Master  refused  to  interfere  in  the  matter  until  the  petition 
had  been  disposed  of 0     6    8 

"  Attending  at  Westminster  to  amend  the  Vice- 
Chancellor's  copy  petition 0     6    8 

"  February  14.  Attending  Court  this  day,  when  petition 
argued,  and  dismissed  with  costs 0  1^    4 

'^28.  Attending  warrant  to  settle  conveyance  before 
the  Master,  when,  after  hearing  solicitors  on  both  sides, 
he  took  time  to  consider  his  judgment  -    0     6    8 

''March  14.  Attending  to  bespeak  copy  of  plaintifTs 
costs ;  afterwards,  for  same 0    6    8 

[  746  ]  On  the  part  of  the  defendant,  it  was  contended  that  the  bill  did 

not  sufficiently  show  the  Court  and  the  cause  in  which  the  business 
therein  contained  had  been  transacted,  to  satisfy  the  statute  6  &  7 
[  '747  ]  Vict.  c.  73,  s.  37.  For  the  plaintiff,  it  was  insisted  that  the  ♦statute 
had  been  complied  with.  Martindale  v.  Falkner  (i)  and  EngUheart 
v.  Mowe  (2)  were  cited. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff  tor  the 
amount  of  the  bill,  reserving  to  the  defendant  leave  to  move  to 
(1)  69  B.  E.  602  (2  C.  B.  706).  (2)  15  M.  &  W.  M8. 
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enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion  that  no     saroknt 
proper  bill  had  been  delivered.  Gannon. 

Humfrey  accordingly  obtained  a  rule  nisi: 

In  addition  to  the  cases  mentioned  at  the  trial,  he  referred  "^to       [  *748  ] 
Lewis  V.  Primrose  (i) :  and  Wildb,  Ch.  J., observed, "No  one,  looking 
at  the  bill,  could  doubt  in  what  Court  the  applications  were  made. 
But  the  difficulty  I  feel  is  as  to  the  heading,  '  Yourself  v.  Round,' 
there  being  no  such  cause  as  '  Oannon  v.  Round.* " 

Byles  and  Kinglake,  Serjts.,  and  Ball,  now  showed  cause : 

Most  of  the  cases  were  decided  upon  the  2  Geo.  II.  c.  23,  s.  23, 
which  did  not,  in  terms,  require  the  name  of  the  Court  and  cause  to 
appear  on  the  face  of  the  bill.  The  decisions,  however,  require  both 
to  appear.  Under  the  former  Act,  it  was  essential  that  the  client 
should  be  informed  of  the  name  of  the  cause :  but  the  like  necessity 
does  not  exist  under  the  recent  statute.  Assuming  it  to  be  neces- 
sary, it  is  impossible  to  say  that  the  client  could  have  been  misled 
by  the  manner  in  which  it  is  stated  here.  The  indorsement  on  the 
bill  and  the  heading  of  the  letter  show  a  perfect  compliance  with 
the  statute. 

(Wildb,  Ch.  J. :  It  will  be  contended  that  the  signature  to  the 
letter  is  no  signature  of  the  bill :  they  relate  to  different  causes.) 

It  is,  as  the  letter  states,  a  bill  of  costs  in  the  matter  referred  to. 
"  Yourself  y.  Round'*  represented  a  petition  in  the  cause  of  "  Han- 
cock V.  Round.**     [He  cited  Anderson  v.  Boynton  (2)]. 

(Maule,  J. :   You  may  assume  that  the  name  of  the  cause  is       f  749  ] 
sufficiently  stated. 

Humfrey  assented. 

Cresswell,  J. :  Does  the  bill  sufficiently  show  the  Court  in  which 
the  business  was  done  ?) 

It  is  obvious  that  the  proceedings  are  in  Chancery.  In  which 
of  the  three  Courts,  is  immaterial,  so  far  as  concerns  the  reference 
of  the  bill  to  taxation. 

(Maule,  J. :  *A  skilful  person  might  form  a  conjecture  on  the      [  ^750  ] 
(I)  6U.  B.  205.  (2)  12L.T.  421. 
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Sarqrnt      subject.     The  proceedings  might  have  been  in  lunacy  or  bank- 
gannon.      ruptcy.) 

It  is  enough,  according  to  the  opinions  of  the  majority  of  the  Court 
in  Martindale  v.  Falknei\  if  the  Court  and  the  cause  are  capable  of 
being  collected  by  fair  and  reasonable  intendment  from  the  nature 
of  the  several  items  of  charge. 

(Maule,  J. :  All  these  transactions  might  possibly  have  taken 
place  in  the  Irish  Court  of  Chancery.) 

There  is  no  Vice-Chancellor  in  Ireland. 

(Maule,  J. :  The  2  Geo.  II.  c.  28,  s.  23,  shows  the  sort  of  people 
the  Legislature  proposed  to  protect,  persons  not  technically  skilled. 
It  was  not  intended  that  a  man  who  has  been  fleeced  by  one  lawyer, 
should  be  compelled  to  have  recourse  to  another  for  relief.) 

It  is  enough  to  show  that  the  business  is  in  Chancery. 

(Maule,  J. :  Does  it  appear  upon  this  bill  that  all  the  business  was 
done  in  the  Court  of  Chancery?  Where  the  client  has  the  option, 
he  should  have  such  information  as  to  enable  him  to  ascertain  to 
which  Court  he  may  apply  for  the  taxation.) 

There  is  no  one  item  in  this  bill  that  has  not  reference  either  io 
business  done  in  the  Court  of  Chancery,  or  to  conveyancing.  The 
judgment  of  Tindal,  Ch.  J.,  in  Martindale  v.  Falhiery  is  quite 
conclusive.  The  Court  will  not  put  a  strained  construction  upon 
the  billy  for  the  purpose  of  defeating  the  attorney's  just  claim. 

Hum/ret/  and  H.  S.  WUdef  in  support  of  the  rule : 

If  there  be  any  one  item  in  this  bill  that  is  capable  of  being  taxed 
in  a  Court  that  is  not  mentioned  therein  by  name,  this  rule  must  be 
[  751  ]       made  absolute.     *     *     The  Court  will  not  be  disposed  to  extend  the 
doctrine  of  Martindale  v.  Falkner. 

COLTMAN,  J.  (1) : 

It  appears  to  be  established  by  the  cases,  that  there  are  two 
requisites  to  make  an  attorney's  bill  of  costs  a  compliance  with  the 
statute,  viz.  that  it  should  contain  the  name  of  the  cause  and  also 
(1)  Wilde,  Ch.  J.,  was  absent. 
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that  of  the  Court  in  which  the  business  charged  for  has  been  trans-      Sakobnt 
acted.    At  the  same  time,  it  appears  to  *me,  thsct,  in  ascertaining      gannon. 
whether  or  not  these  two  essentials  concur,  we  are  bound  to  apply      [  *752  ] 
every  reasonable  and  fair  intendment  to  the  language  of  the  bill ; 
for,  though  I  agree  that  the  Act  ought  to  be  so  construed  as  to  give 
the  client  the  benefit  intended,  yet  we  are  not  to  shut  our  eyes  to 
the  attorney's  claim  to  have  equal  justice  meted  out  to  him  also- 
Having  carefully  looked  through  this  bill,  and  construing  it  as  I 
have  suggested,  all  the  business  therein  mentioned,  does  appear  to 
me  to  have  been  transacted  before  the  Lord  Cliancellor  and  the 
Yice-Chancellor :  and  that  seems  to  me  to  be  a  sufficient  intimation 
to  the  client  as  to  the  place  to  which  he  is  to  have  recourse  for  its 
taxation.    It  is  true  that  the  client  is  not  to  l)e  supposed  to  be  con- 
versant with  law :  but  he  must  be  assumed  to  be  acquainted  with 
the  ordinary  business  of  life.     He  must  know  that  the  Lord  Chan- 
cellor transacts  business  in  the  Court  of  Chancery.    And  every 
suitor  there  may  reasonably  be  taken  to  know  who  are  the  great 
officers  of  that  Court.     If  any  part  of  the  business  had  been  done 
elsewhere,  or  in  a  special  manner,  then  the  bill  might  have  been 
faulty,  as  conveying  untrue  information  to  the  client.     Had  the  bill, 
for  instance,  contained  any  items  leading  to  a  supposition  that  any 
of  the  business  had  been  transacted  in  a  court  of  common  law,  that 
would  have  been  ground  for  holding  it  to  be  insufficient.    But 
nothing  of  the  sort  appears:  it  is  not  pretended  that  the  whole 
business  was  not  in  Chancery.    I  think  ample  information  is  con- 
veyed by  the  bill,  and  that  there  is  nothing  to  justify  any  doubt  in 
the  matter. 

As  to  the  name  of  the  cause,  although  some  little  difficulty  is  intro- 
duced by  the  heading  of  the  bill  "  Yourself  v.  Round,''  I  think  that 
is  corrected  by  the  indorsement :  and,  with  respect  to  the  insertion  of 
the  letter  ''  s  "  in  the  original  plaintiff's  name,  in  the  letter  *in  which       [  *753  j 
the  bill  was  inclosed,  I  think  that  is  quite  an  immaterial  variance. 

For  these  reasons,  I  am  of  opinion  that  the  rule  ought  to  be 
discharged. 

Maulb,  J. : 

As  part  of  the  argument  took  place  on  a  former  day,  when  I  was 
not  present,  I  take  no  part  in  the  decision. 

V.  Williams,  J. : 

I  also  am  of  opinion  that  this  rule  ought  to  be  discharged.    The 
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sarormt     only  question  is  whether  any  person  not  a  lawyer  could  be  misled 

Ga/non.      by  this  bill,  or  induced  to  doubt  that  the  whole  was  for  business 

done  in  the  Court  of  Chancery.    I  think  it  is  impossible  that 

he  could  be. 

___^____  Rule  discharged. 


1849.  SMITH  AKD  Another  v.  TROUP  (I). 

AprOVJ.  ^^  ^  ^  757—766 ;  S.  C.  18  L.  J.  C.  P.  209;  6  Dowl.  &  L.  679.) 

[  '^^^  ]  The  attorney  on  the  record  has  authority  to  consent  to  a  reference  on 

behalf  of  his  client. 

By  an  order  of  reference  made  in  this  cause  on  the  28th  of  July, 
1845,  ''upon  hearing  the  attorneys  on  both  sides,  and  by  their 
consent,"  it  was  ordered,  inter  alia,  "  that  it  be  referred  to  the  award, 
order,  arbitrament,  final  end,  and  determination  of  James  Crosby, 
of  &c.,  gentleman,  to  ascertain  what  sum  was  due  to  the  plaintiffs 
from  the  defendant  on  the  3rd  of  April,  1844,  and  that  the  said 
James  Crosby  shall  make  and  publish  his  award  in  writing  of  and 
concerning  the  matters  referred,  ready  to  be  delivered  to  the  said 
parties  in  difference,  or  such  of  them  as  shall  require  the  same,  on 
or  before  the  16th  of  September  now  next  ensuing,  or  such  other 
day  as  the  said  parties  shall  mutually  agree  upon,  being  not  more 
than  one  calendar  month  after  the  said  15th  of  September ;  that 
the  costs  of  the  cause  shall  abide  the  event ;  and  that  the  costs  of 
the  reference  and  award  shall  be  in  the  discretion  of  the  arbitrator/' 

The  time  for  making  the  award  was  by  various  orders,  made  "  upon 
hearing  the  attorneys  on  both  sides,  and  by  consent/'  enlarged 
until  the  first  day  of  Michaelmas  Term,  1847 :  and,  on  the  Ist  of 
November  in  that  year,  the  arbitrator  made  his  award  as  follows : 

''I  do  first  ascertain,  award,  order,  and  determine  that  the  sum 
of  832.  178.  was  due  to  the  said  plaintiffs  George  Smith  and  William 
Barnes,  from  the  said  defendant  James  Troup,  on  the  3rd  day  of 
April,  1844,  and  that  the  same  is  still  due  and  unpaid  :  And  I  award, 
order,  and  direct  the  said  sum  of  83/.  lis.  to  be  paid  by  the  said 
[  *768  ]  defendant  James  Troup  to  the  said  plaintiffs  ^George  Smith  and 
William  Barnes  on  the  Ist  of  December  now  next:  And  I  do 
further  award,  order,  and  direct  that  the  costs  of  the  said  reference 
shall  be  borne  and  paid  by  the  said  James  Troup :  And  I  do  further 
award,  order,  and  direct  that  one  moiety  of  the  costs  of  this  my 

(1)  See  Macaulay  v.  PoUey  [1897]  2      850  (revd.  [1902]  A.  C.  460,  71  L.  J. 
Q.  B.  122,  66  L.  J.  Q.  B.  665 ;  Neule  v.      K  B.  939,  87  L.  T.  341.)--J.  0.  P. 
Gordon  Lennox  [1902]  1    K.  B.  838, 
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award  shall  be  paid  by  the  said  George  Smith  and  William  Barnes,       smith 
and  the  other  moiety  thereof  by  the  said  James  Troup."  Truup. 

On  the  8th  of  December,  1847,  the  defendant  was  duly  served 
with  a  copy  of  the  award,  and  of  the  rule  making  the  order  of 
reference  a  rule  of  Court,  and  also  with  an  appointment  to  tax  the 
costs.  The  taxation  was  attended  by  the  defendant's  attorneys, 
pursuant  to  the  appointment,  when  the  plaintiff's  costs  of  the  cause 
and  of  the  reference,  including  one  moiety  of  the  costs  of  the  award, 
were  allowed  at  the  sum  of  422.  11«. 

On  the  20th  of  December,  1847,  the  plaintiffs  executed  a  power  of 
attorney,  whereby,  after  reciting  the  order  of  reference,  the  award, 
and  the  allocatur,  they  appointed  Deane,  Dyke,  and  Shorter  their 
joint  and  separate  attorneys,  '*  for  them,  and  in  their  names,  and 
for  their  use  and  benefit,  to  ask,  demand,  recover,  and  receive  of  and 
from  the  said  James  Troup,  the  sum  of  1262.  8«.,  which  said  sum 
comprises  the  said  sum  of  891.  lis.  so  awarded  to  them  as  afore- 
said, as  due  to  them  from  the  defendant,  and  42/.  lis.,  being  the 
amount  of  such  taxed  costs ;  and  also  from  time  to  time  to  substi- 
tute, nominate,  and  appoint  one  or  more  attorney  or  attorneys 
under  them,  the  said  Deane,  Dyke,  and  Shorter,  for  all  or  any  of 
the  purposes  aforesaid,  and  again  at  their  pleasure  to  displace  and 
remove,  as  they  shall  see  occasion  or  think  fit;  they,  the  said 
George  Smith  and  William  Barnes,  thereby  ratifying  and  allowing, 
and  promising  and  agreeing  from  time  to  time  and  at  all  times 
thereafter,  to  ratify,  allow,  and  confirm  all  and  whatsoever  they, 
the  said  Deane,  Dyke,  and  Shorter,  ♦or  their  lawful  attorney  or  [  '^og  ] 
attorneys,  to  be  by  them  from  time  to  time  nominated  and 
appointed,  in  pursuance  of  the  power  thereinbefore  given  to  them 
for  that  purpose,  should  lawfully  do  or  cause  to  be  done  in  and 
concerning  the  premises,  by  virtue  of  those  presents." 

On  the  2nd  of  August,  1848,  the  defendant  was  personally  served 
by  one  Walduck,  a  process-server,  with  a  copy  of  the  Master's 
allocatur,  and  of  the  power  of  attorney,  and  a  written  demand  of 
payment  signed  by  Deane,  one  of  the  attorneys,  requiring  the 
defendant,  within  twenty- four  hours,  to  pay  the  money  at  a  place 
named, — the  originals  of  such  allocatur  and  demand  being  at  the 
same  time  shown  to  him. 

Upon  affidavits  setting  forth  the  facts,  and  showing  repeated 
attempts  by  Dyke  to  make  a  personal  demand  upon  the  defendant, 
and  his  inability  to  do  so,  in  consequence  of  the  defendant's 
migratory  habits,  and  stating  that  the  money  was  still  unpaid. 
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Smith  Bramtcell,  in  Hilary  Term  last,  moved  for  a  rule  calling  upon 

Tkodp.       the  defendant  to  show  cause  why  he  should  not  be  ordered  to  pay 

the  two  several  sums  of  882.  lis.  and  42Z.  lis.,  with  a  view  to  the 

plaintiffs  availing  themselves  of  the  provisions  of  the  statute  1  <b  2 

Vict.  c.  110,  s.  18  (1).     *     *     ♦ 

[  760  ]  A  rule  nisi  having  been  granted, 

Montagu  Chambers  and  Hawkins  now  showed  cause,  upon  an 
affidavit  of  the  defendant  stating  that  he  never  consented,  or 
authorised  his  attorney  to  consent,  to  a  reference,  that  he  never 
attended  before  the  arbitrator;  and  that,  before  the  award  was 
made,  he  sent  to  the  arbitrator  and  to  the  plaintiffs  notice  of  his 
protest  against  the  proceedings.  Assuming  that  the  defendant's 
[  ♦zei  ]  ♦attorney  had  at  one  time  authority  to  refer,  the  defendant's 
protest  operated  as  a  revocation :  and,  where  the  submission  has 
been  revoked  before  the  making  of  the  award,  an  attachment  will 
not  be  granted  :  King  v.  Joseph  (2). 

(Wilde,  Ch.  J. :  Can  you,  in  showing  cause  against  an  attach- 
ment for  non-performance  of  an  award,  urge  any  objection  not 
apparent  on  the  face  of  the  award  ?) 

In  Milne  v.  Gratrix  (8),  it  was  held  that  a  party  is  not  liable  to  an 
attachment  for  not  obeying  an  award,  if  made  after  a  deed  of 
revocation  of  the  submission  entered  into  before  the  submission 
was  made  a  rule  of  Court,  and  notice  thereof  given  to  the 
arbitrators.     So,  in  Dickenson  v.  AlUop  (4),  it  was  held,  that,  where 

(1)  Which  enacts,    **that    all    de-  and  may  be  exercised  by  courts  of 

crees  and  orders  of  courts  of  equity,  equity  with  i-espect  to  matters  therein 

and  all  rules  of  courts  of  common  law,  depending,  and  by  the  Lord   Chak- 

and  all  orders  of  the  Lord  Chan-  cellor   and  the  court  of  review  in 

CELLOR  or  of  the  coui-t  of  review  in  matters  of  bankruptcy,   and  by  the 

matters  of  bankruptcy,  and  all  orders  Lord    Chancei^lor   in    matters    of 

of  the  Lord  Chancellor  in  matters  lunacy ;  and  all  remedies  hereby  given 

of  lunacy,  whereby  any  sum  of  money,  to    judgment-ci'editors    are    in     like 

or  any  costs,   charges,   or  expenses,  manner  given  to  persons  to  whom  any 

shall  be  payable  to  any  person,  shall  moneys,  or  costs,  charges,  or  expenses, 

have  the  effect  of  judgments  in  the  are  by  such  orders  or  rules  respec- 

superior  coui'ts  of  common  law,  and  tively  directed  to  be  paid.'*    [See  now 

the  persons  to  whom  any  such  moneys,  ss.  1  and  12  of  the  Arbitration  Act, 

or  costs,  charges,  or  expenses,  shall  be  1889,  and  Ord.  XLII.  r.  1. — J.  G.  P.] 
payable,  shall  be  deemed  judgment-  (2)  5  Taunt   452.    See    22  B.  B. 

creditors  within  the  meaning  of  this  803,  n. 
Act ;  and  all  powers  hereby  given  to         (3)  7  East,  608. 
the  Judges  of  the  superior  courts  of  (4)  13  M.  &  W.  722 ;  2  Dowl.  &  L. 

common  law  with  respect  to  matters  657. 
depending  in  the  same  Courts,  shall 
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there  is  a  doubt  as  to  the  validity  of  an  award,  the  Court  will  not       Smith 
grant  a  rule  under  the  statute,  calling  upon  the  party  to  pay  the       troup. 
sum  awarded.     In  that  case,  the  arbitrator  had,  although  the  order 
of  reference  gave  him  no  power  to  do  so,  directed  a  verdict  to  be 
entered  for  the  defendants  (i). 

(Wilde,  Ch.  J. :  There,  the  objection  was  apparent  on  the  face 
of  the  award.  In  Macarthur  v.  Campbell  (2),  upon  a  motion  for  an 
attachment  for  not  performing  an  award,  the  Court  declined  to 
discuss  objections  to  the  award,  not  apparent  on  the  face  of  it,  as, 
that  the  arbitrator  was  partial,  or  that  matters  were  brought  before 
him  (the  reference  being  of  all  matters  in  difference)  which  were 
not  disposed  of  by  the  award.  You  are  coming  now  with  affidavits 
which  the  other  side  can  have  no  opportunity  of  answering.) 

The  Court  will  not  enforce  by  attachment  a  void  award. 

(Wilde,  Ch.  J. :  That  is,  where  the  invalidity  of  the  award  is 
properly  brought  to  the  notice  of  the  Court.) 

At  all  events,  the  authority  of  the  attorney  to  refer  *being  denied,       [  •762  ] 
the  Court  will  not  in  this  summary  way  enforce  performance  of  the 
award,  but  will  leave  the  plaintiffs  to  their  remedy  by  action. 

(Wilde,  Ch.  J.:  If  the  attorney  has  improperly  referred  the 
matters,  is  not  the  client's  remedy  an  action  against  him  ?) 

The  fact  of  his  having  a  remedy  by  action  against  his  attorney, 
does  not  necessarily  preclude  him  from  urging  the  absence  of 
authority  as  an  answer  to  this  rule. 

(Wilde,  Ch.  J. :  Have  you  any  case  where,  under  circumstances 
like  the  present,  an  attachment  has  been  refused  ?) 

The  ground  of  the  objection  is,  that  the  arbitrator  had  no  authority 
to  make  the  award.  The  point  was  raised  in  Faviell  v.  The  Eastern 
Counties  Railway  Company  (3). 

(Cresswell,  J. :  And  decided  against  you.  Platt,  B.,  there 
says :  ''  1  think  that  an  attorney  who  has  been  duly  authorised  to 
appear  for  a  litigant,  has  incidentally  authority  to  conduct  the 

(1)  See  Coch  v.  Gfnt,  3  Dowl.  &  L.      Nev.  &  M.  208). 

271.  (3)  76  R.   E.  615  (2  Ex.   344;    17 

(2)  41  K.  B.  377  (2  Ad.  &  El.  52;  4      L.  J.  Ex.  297). 
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Smith       cause,  and  to  refer  it.    If  he  does  wrong,  be  may  be  responsible  to 
Tboup.       his  client ;  but  bis  client  is  bound.*') 

Tbe  award  is  not  properly  verified  by  aflBdavit. 

{Bramwell,  contra,  submitted  that  it  was  too  late,  after  an 
enlargement  of  the  rule  upon  the  merits,  to  take  a  preliminary 
objection.) 

Tbe  award  directs  that  the  costs  of  the  reference  shall  be  borne 
and  paid  by  tbe  defendant,  and  that  one  moiety  of  the  costs  of  the 
award  shall  be  paid  by  each  party.  The  Master's  allocatur  includes 
the  whole  costs  of  the  award,  and  there  is  no  affidavit  that  the 
plaintiffs  have  paid  tbe  whole. 

(Wilde,  Gh.  J. :  Must  we  not  accredit  the  act  of  the  master? 
We  will  assume,  as  in  the  case  of  payments  made  to  witnesses,  and 
the  like,  that  the  Master  had  proper  evidence  of  the  payment 
before  him.) 

The  Master  has  no  control  over  the  arbitrator's  charge. 
[  763  ]  Then  there  has  been  no  sufficient  demand  of  performance  of  the 

award.     *     *    ♦ 

[  764  ]  Bramtvell  was  not  called  upon  by  the  Court  to  support  his  rule. 

Wilde,  Ch.  J. : 

This  is  an  application,  with  a  view  to  the  remedies  given  by  the 
1  &  2  Vict.  c.  110,  s.  18,  calling  upon  the  defendant  to  show  cause 
why  he  should  not  make  certain  payments  pursuant  to  the  terms  of 
an  award.  The  first  answer  attempted  to  be  given  to  the  rule,  is, 
that  the  reference  took  place  without  tbe  defendant's  authority, 
that  reference  appearing  to  have  been  consented  to  by  the 
defendant's  attorney.  Generally  speaking,  the  attorney  on  the 
record  has  authority  to  refer  the  cause.  If  he  exceeds  his 
authority,  the  other  party  is  not  to  be  prejudiced:  the  client  has 
his  remedy  against  bis  attorney.  The  main  ground,  therefore, 
upon  which  the  resistance  to  this  rule  has  rested,  seems  to  me  to 
fail.  That  being  so,  it  is  unnecessary  for  us  to  consider  whether 
the  objection,  if  established,  would  be  an  answer  to  the  rule.  I 
certainly  have  a  strong  impression  on  the  subject,  though  I  do  not 
think  proper  on  this  occasion  to  interfere  with  any  of  the 
authorities. 
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Independently  of  the  objection  on  the  merits,  it  is  said  that  the       Smith 
formal  requisites  of  an  application  of  this  sort  have  not  been  com-       tkoup. 
plied  with.     Various  authorities  *have  been  cited  for  the  purpose       [  •765  ] 
of  showing  that  the  same  formalities  must   be  observed   upon 
moving  for  an  order  upon  the  party  to  pay  money  awarded,  as 
upon  moving  for  an  attachment.     The  case  of  Hawkins  v.  Benton^ 
however,  shows  that  the  Courts  will  dispense  with  the  strict  observ- 
ance of  the  rule  requiring  the  demand  to  be  personal,  where  it  is 
made  evident  to  them  that  the  party  has  been  evading  service. 
The  affidavits  in  the  present  case  are  extremely  strong  to  show  how 
industriously  the  defendant  has  been  hunted  from  place  to  place 
for  the  purpose  of  making  a  personal  demand  on  him.    I  therefore 
think  this  is  a  case  in  which  the  strict  rule  may,  on  the  authority 
of  Hawkins  v.  Benton  (J),  be  dispensed  with. 

It  is  further  objected  that  the  sum  demanded  is  composed,  in 
part,  of  an  uncertain  amount,  as,  a  moiety  of  the  sum  paid  for  the 
award.  The  order  of  reference  provides  that  the  costs  of  the  cause 
shall  abide  the  event,  and  the  costs  of  the  reference  and  award 
be  in  the  discretion  of  the  arbitrator :  and  the  arbitrator  has  by 
his  award  directed  that  the  costs  of  the  reference  shall  be  paid  by 
the  defendant,  and  that  a  moiety  of  the  costs  of  the  award  shall  be 
paid  by  each  party.  The  affidavits  upon  which  the  motion  is 
founded,  show  that  the  Master's  allocatur  includes  a  moiety  of  the 
costs  of  the  award.  It  is  objected,  on  the  part  of  the  defendant, 
that  it  is  nowhere  sworn  that  the  plaintiffs  have  paid  the  whole 
expense  of  the  award.  It  is  not  pretended,  however,  that  the 
plaintiffs  have  not  taken  up  the  award ;  and  it  is  reasonable  to 
suppose  they  have  paid  the  whole  of  the  fees ;  for,  it  is  not  to  be 
presumed  that  the  award  would  be  delivered  out  until  the  fees  were 
paid.  The  matter  goes  before  the  Master,  and  he  allows  the 
plaintiffs  a  certain  sum  as  and  for  a  moiety  of  the  expense  of  the 
award.  It  is  said  that  the  Master  has  improperly  allowed  that 
sum.  That  is  an  objection  to  the  taxation,  *which  is  not  now  [  •766  ] 
before  us.  But  it  seems  to  me  that  the  Master  has  acted  according 
to  the  universal  practice. 

Upon  the  whole,  it  appears  to  me,  that  no  sufficient  cause  has 
been  shown  against  the  rule,  and  therefore  that  it  must  be  made 
absolute. 

The  rest  of  the  Coubt  concurring, 

Rule  absolute. 
(1)  2  Dowl.  &  L.  465. 
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18^9.  EWBANK   V.   NUTTING  and   ORD. 

April  20. 

(7C.  B.  797— 811.) 

L      '  ^  Trover  lies  against  a  ship-owner  for  a  sale  by  the  master  of  goods,  at  a 

place  short  of  their  port  of  destination,  under  circumstances  not  incoutdstent 
with  the  general  scope  of  the  authority  conferred  upon  the  master  by  the 
owner. 

A  cargo  of  salt  was  shipped  by  the  plaintiff  at  Liverpool,  for  Calcutta, 
under  a  bill  of  lading  making  the  same  deliverable  to  A.  &  Co.,  on  pay- 
ment of  freight  there,  '*  as  per  charter-party."  The  ship  sustained  damage^ 
in  quitting  the  harbour  at  Liverpool,  and  ultimately  became  so  leaky  that 
the  master  was  compelled  to  run  for  Bahia,  where,  finding  the  state  of  the 
ship  such  as  to  render  her  incapable  of  continuing  the  voyage,  and  being 
unable  to  forward  the  salt  to  its  destination,  he  sold  it  by  public  auction. — 
remitting  the  proceeds  to  his  owner,  who  tendered  the  amount,  after 
making  deductions  for  general  average  and  expenses,  to  the  plaintiffs : 

Held,  that  the  master  and  owner  were  jointly  liable  for  the  conversion : 
that  it  was  not  necessary  for  the  plaintiff  to  give  the  charter-party  in 
evidence ;  and  that  the  jury  were  warranted  in  estimating  the  damages  at 
the  cost  price  of  the  salt  and  the  sum  which  the  plaintiff  had  paid  on 
account  of  freight  (1). 

Trover,  for  1,000  tons  of  salt,  1,000  tons  of  stoved  salt,  1,000 
tons  of  other  salt,  1,000  mats,  1,000  tons  of  dunnage  wood,  and 
1,000  tons  of  other  wood,  the  count  alleging  for  special  damage 
that  the  plaintiff ''  not  only  lost  and  was  deprived  of  the  said  goods 
and  chattels,  but  lost  and  was  deprived  of  the  profits  which  he 
would  otherwise  have  made  of  the  said  goods  and  chattels,  and  by 
the  sale  thereof  in  a  certain  place  beyond  seas,  to  wit,  at  Calcutta, 
to  wit,  to  the  amount  of  2,0002.,  and  also  lost  and  was  deprived  of 
divers  moneys  which  the  plaintiff  had  paid  and  expended  in  and 
about  the  carrying  and  conveying  of,  and  procuring  the  carrying 
and  conveying  of,  the  said  goods  and  chattels  from  England  unto 
and  towards  the  said  place  beyond  seas,"  &c. 

The  defendants,  who  appeared  by  different  attorneys,  sevenJly 
pleaded,  first,  as  to  parcel  of  the  goods  and  chattels  in  the  declara- 
tion mentioned,  that  is  to  say,  as  to  two  tons  of  the  said  dunnage 
[  *798  ]  wood  in  the  declaration  *mentioned,  and  as  to  so  much  of  the 
declaration  as  related  thereto,  payment  into  Court  of  40^.,  and  no 
damages  ultra  ;  secondly,  as  to  the  residue  of  the  goods  and 
chattels  in  the  declaration  mentioned,  and  as  to  so  much  of  the 
declaration  as  related  to  the  said  residue.  Not  guilty ;  thirdly,  as  to 
the  said  residue,  &c.,  not  possessed;  ^fourthly,  as  to  the  said 
residue,  &c.,  leave  and  licence. 

(1)  See  Barwich  v.  English  Joint  Stock  Bank  (1867)  L.  R.  2  Ex.  259.  266,  36 
L.  J.  Ex.  147.— J.  G.  P. 
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The  plaintiff  joined  issue  on  the  defendants'  second  and  third  Ewbank 
pleas  respectively,  to  the  first  replied  damages  tdtrd,  and  to  the  last  nutting. 
de  injuria. 

The  cause  was  tried  before  Wilde,  Ch.  J.,  at  the  sittings  in 
London  after  last  Term.  The  facts  were  as  follows  :  The  plaintiff 
is  a  merchant  in  London  ;  the  defendant  Nutting  is  a  ship-owner, 
and  was,  at  the  time  of  the  transaction  in  question,  sole  owner  of 
the  ship  Triton,  of  which  the  defendant  Ord  was  master. 

On  the  8rd  of  October,  1845,  the  plaintiff  chartered  the  Triton 
to  carry  out  to  Calcutta  a  cargo  of  salt,  and  there  take  in  a  cargo 
of  general  merchandise  for  England.  The  salt  in  question,  the 
invoice  price  of  which  was  proved  to  be  471i.  6«.  9rf.,  was  shipped 
under  the  following  bill  of  lading : 

"  Shipped  in  good  order   and   condition,  by   Leech, 
Harrison,  and  Forward,  of  Liverpool,  in  and  upon  the  good 
ship  or  vessel  called  the  Triton,  whereof  Ord  is  master  for 
this  present  voyage,  and  now  lying  in  the  port  of  Liver- 
pool, and  bound  for  Calcutta,  818  tons  of  common,  and  3i3tonacommon| 
851  tons  of  stoved  salt,  loose,  and  in  400  sacks,  44  dozen  ^^^    »   stoved  J 
mats,  and  a  quantity  of  wood  for  dunnage,  being  marked  44  doz.  mats      •)     for 
and  numbered  as  per  margin  ;  and  to  be  delivered  in  the  989  feet  of  slabs  j  dunnage. 
like  good  order  and  condition  at  the  aforesaid  port  of 
Calcutta  (the  dangers  and  accidents  of   the   seas  and 
navigation,  of  whatsoever  nature  or  kind,  excepted),  unto 
Messrs.  Aylwin  &  Co.,  or  to  their  assigns.      Freight 
for  the  said  goods  to  be  paid  there  as  per  charter-party. 
In  witness  whereof,  the  master  or  purser  of  the  said  ship 
or  vessel  has  affirmed  to  five  bills  of  lading,  all  of  this 
tenor  and  date,  one  of  which  being  accomplished,  the  rest 
to  stand  void.    Dated,  in  Liverpool,  the  81st  day  of 
October,  1845. 

"  Weight  unknown  to  (Signed)     "  John  Ord." 

A  bill  was  drawn  by  the  defendant  Nutting  upon,  and  accepted       C  ^^^  ] 
by,  the  plaintiff,  for  2541.  10«.  81L,  being  one  third  of  the  outward 
freight ;  which  bill  was  paid  at  maturity. 

The  Triton  sailed  from  Liverpool  on  the  Ist  of  November,  1845. 
On  going  out  of  the  harbour,  she  ran  foul  of  the  abutment  of  the 
pier-head,  and,  a  few  hours  after  she  got  out  to  sea,  it  was 
discovered  that  she  leaked  so  much  that  it  was  necessary  to  keep 
the  pumps  constantly  going.    A  gale  coming  on,  the  captain  bore 
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KwBANK      up  for  Falmouth,  but  from  stress  of  weather  was  unable  to  get  in 

Nutting,     there.     He  then  attempted  to  make  Lisbon,  but,  not  succeeding,  he 

shaped  his  course  for  Bahia,  where  the  vessel  arrived  on  the  15th 

of  December,  on  which  day  the  captain  addressed  and  sent  the 

following  letter  to  the  plaintiff : 

"  Barque  Triton , 

Bahia,  Dec.  15.  1845. 
"  Sib, — I  am  extremely  sorry  that  I  cannot  address  you  under  more 
favourable  circumstances.  At  the  same  time,  I  have  much  reason 
to  be  thankful  that  I  am  spared  to  do  so ;  for,  shortly  after  leaving 
the  Channel,  the  Tiiton  sprung  a  leak,  when  I  should  have  put 
back,  but  was  prevented  by  strong  easterly  winds :  nor  was  it 
practicable  to  reach  a  port  in  Spain  or  Portugal,  although  the  ship 
was  at  times  making  two  feet  per  hour.  We  had  several  times 
nearly  foundered.  After  reaching  the  latitude  of  Madeira,  the 
weather  became  more  settled,  and  the  leaks  decreased  to  eight  and 
ten  inches  per  hour,  when  I  determined,  if  possible,  to  reach  this 
port,  in  which  I  anchored  last  midnight,  after  a  deal  of  hard 
pumping,  and  a  passage  of  forty-three  days.  I  shall  have  the 
necessary  survey  held  as  soon  as  possible.  It  will,  no  doubt,  be 
necessary  to  lighten  the  ship,  in  order  to  ascertain  what  repairs 
[  •800  ]  will  *be  required  to  enable  her  to  proceed.  You  may  rely  upon  my 
utmost  endeavours  for  the  general  interest  of  all  concerned.  I  shall 
advise  you  as  early  as  possible  of  my  further  proceedings.  In  the 
interim,  I  beg  to  remain,  &c. 

(Signed)  "  John  Ord." 

This  letter  was  received  by  the  plaintiff  on  the  11th  of  March,  1846, 
which  was  after  the  sale  of  the  cargo,  as  hereinafter  mentioned. 

On  the  day  after  the  ship's  arrival  at  Bahia,  she  was  surveyed, 
when  it  was  found  necessary  to  lighten  her,  in  order  to  ascertain 
the  amount  of  damage  she  had  sustained.  Part  of  the  cargo  was 
accordingly  taken  out,  and  a  second  survey  held  on  the  24th  of 
December,  when  the  vessel  was  reported  unfit  to  carry  a  cargo  of 
salt  to  Calcutta ;  and  certain  repairs  were  recommended,  to  enable 
her  to  return  to  Europe. 

Several  other  surveys  were  held ;  and,  in  the  result,  it  was 
judged  advisable  to  abandon  the  voyage,  to  repair  the  ship,  and  to 
send  her  back  to  England  with  a  cargo  of  light  goods.  Accordingly, 
the  remainder  of  the  salt  was  landed,  and,  on  the  12th  of  February, 
1846,  sold  by  the  direction  of  Ord,  by  public  auction. 
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On  the  17th  of  February,  the  captain  wrote  and  sent  to  the     Swbank 
plaintiff  the  following  letter :  Nutting. 

"  Barque  Tnton, 

**  Bahia,  Feb.  17,  1846. 
"  Dear  Sir, — After  having  had  the  necessary  surveys  held  on 
the  Tiiton,  1  have,  in  conformity  with  the  same,  been  obliged  to 
abandon  the  voyage  ;  and,  having  done  so,  it  became  my  next  duty 
to  forward  your  cargo  to  its  destination :  but,  there  being  no  British 
vessels  in  port  disengaged,  I  have  not  been  able  to  do  so ;  and,  as, 
to  store  it,  and  await  your  instructions,  or  until  a  *vessel  could  be  [  '^oi  ] 
procured,  would  at  once  be  more  than  a  total  loss,  as  the  expense, 
lighterage,  landing,  storing,  and  re-shipping  at  some  future  period, 
would  amount  to  at  least  208.  per  ton,  I  have,  after  most  serious 
consideration,  conceived  it  to  be  for  the  interest  of  whom  it  may 
concern,  to  sell  the  cargo  at  once  by  public  auction ;  and  which  was 
accordingly  done  in  presence  of  the  vice-consul  of  this  city,  to  the 
highest  bidder.     The  gross  proceeds  of  the  sale  will  be  about  Ids.  « 

per  ton ;  and,  as  soon  as  the  account-sales  are  made  out,  I  shall 
forward  them  to  you.  In  this  business,  I  have  had  a  most 
unpleasant  and  difficult  duty  to  perform.  I  have  been  compelled  to 
act,  or  else  abandon  my  post :  but,  having  chosen  the  former, 
however  unpleasant,  and,  being  conscious  of  having  faithfully  dis- 
charged my  duty  for  the  general  interest  of  all  concerned,  to  the  best 
of  my  judgment,  I  trust  that  I  shall  at  least  have  credit  for  my 
good  intentions,  and  doubt  not  but  all  concerned  will  be  perfectly 
satisfied  with  the  whole  of  my  proceedings.  I  shall  write  by  next 
conveyance.     In  the  interim,  I  beg  to  remain,  &;c., 

(Signed)        "John  Ord." 

'*  N.B.     I  was  much  surprised  on  turning  out  more  than  fifty 

tons  of  salt  over  and  above  the  bill  of  lading. 

'*  J.  0." 

On  the  18th  of  the  following  month,  the  captain  addressed  and 
sent  to  the  plaintiff  the  following  letter,  inclosing  account-sales  of 
the  salt : 

"Barque  Triton,  March  18,  1846. 

**  Dear  Sir, — I  beg  leave  to  remit  you  the  inclosed  copy  of  account- 
sales  of  salt  ex  Triton.  I  hope  to  sail  hence  for  your  port  on  the 
25th  instant.  Trusting  that  on  my  arrival  all  matters  relating 
to  the  above   *will  be  brought  to  an   amicable    adjustment,  I       [  *802  ] 

remain,  &c. 

(Signed)        *'John  Ord." 

R.B. — ^VOL.  LXXVIU.  68 
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EwBANK  It  appeared  that  the  Triton  after  having  been  repaired  at  Bahia, 

Nutting  took  on  board  a  return  cargo  for  London,  by  which  she  earned  a 
considerable  amount  of  freight.  On  her  arrival,  an  average  state- 
ment was  made  out  on  behalf  of  the  owner,  by  which  the  plaintiff 
was  declared  liable  to  contribute  towards  a  general  average ;  and, 
•  after  deducting  the  amount  of  that  average,  and  the  charges  incurred 
in  respect  of  the  salt,  a  sum  of  1992.  13«.  4d.  only  remained,  which 
was  tendered  by  Nutting  to  the  plaintiff  before  the  commencement  of 
this  action,  and  refused. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  captain  was 
not  justified  by  the  necessity  of  the  case  in  selling  the  cargo  ;  and 
that,  when  he  found  the  vessel  so  leaky  as  to  be  incapable  of 
performing  the  voyage,  it  was  his  duty  to  return  to  Liverpool,  which 
it  appeared  that  he  might  at  first  have  done.  And  the  tender  of  the 
alleged  balance  by  Nutting,  the  owner,  was  relied  on  as  a  recognition 
of  the  acts  of  the  captain,  so  as  to  make  him  a  joint  tort-feasor. 

For  the  defendants,  it  was  objected  that  the  plaintiff  was  bound  to 
produce  the  charter-party,  to  show  the  terms  upon  which  the  cargo 
was  to  be  carried  (i).  This  objection  being  overruled,  it  was  con- 
tended, on  the  part  of  Nutting,  that,  the  sale  of  the  salt  at  Bahia 
not  being  justified  by  the  circumstances,  the  captain  had  acted 
beyond  the  scope  of  his  authority,  and  for  this  the  owner  was  not 
responsible. 

ByleSf  Serjt.,  for  the  defendant  Ord,  who  insisted  that  the  sale 

was  justified  by  the  circumstances  in  which   the  captain   found 

[  •803  ]       himself  at  Bahia,  claimed  to  be  entitled  *to  address  the  jury  on 

his  behalf,   inasmuch    as   his   defence   was  totally  distinct    and 

independent  of  that  of  the  defendant  Nutting. 

The  Lord  Chief  Justice,  however,  refused  to  permit  this :  and  he 
left  it  to  the  jury  to  say  whether  the  conduct  of  the  master,  under  the 
circumstances,  amounted  to  a  conversion,  and  whether  his  acts  had 
been  recognised  and  adopted  by  the  owner ;  and  he  told  them  they 
might  estimate  the  damages  by  the  invoice  price  of  the  salt  and  the 
amount  paid  for  freig^ht. 

The  jury  accordingly  returned  a  verdict  for  the  plaintiff,  against 
both  defendants,  damages  7262.  17«.  Bd. 

Talfourd,  Serjt.,  pursuant  to  leave  reserved  to  him  at  the  trial, 
now  moved  to  enter  a  verdict  for  Nutting  or  for  a  new  trial,  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against  evidence, 

(1)  It  was  unstamped. 
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there  being  no  evidence  to  fix  Nutting  as  a  joint  tort-feasor,  and  no     Ewbank 
proof  of  the  terms  of  the  dealing,  inasmuch  as  the  charter-party  was     Nuttiko. 
not  in  evidence  at  the  trial ;  and  also  on  the  ground  that  the  jury 
had  assessed  the  damages  upon  an  erroneous  principle. 

This  action  is  brought  for  the  wrong  done  by  the  captain  in 
selling  the  cargo  at  Bahia,  under  circumstances  which  did  not 
justify  such  a  step.  The  owner  is  clearly  not  liable  for  an  act  done 
by  the  master  entirely  beyond  the  scope  of  his  authority.  To  some 
purpose,  the  captain  is  agent  of  the  owner  of  the  goods,  as  well  as 
of  the  owner  of  the  vessel.  *  *  The  owner  is  not  responsible  for  [  804  ] 
the  master's  wrongful  act. 

(Wilde,  Ch.  J. :  It  is  only  when  the  captain  does  wrong  that  the 
owner  can  be  liable.) 

Surely  the  owner  is  not  responsible  for  a  matter  that  is  out  of  the 
contemplation  of  both  parties. 

(WiLDB,  Ch.  J. :  The  law  will  in  a  certain  event  dissolve  the 
relation  between  the  owner  of  the  ship  and  the  captain :  that  is, 
where  circumstances  arise  which  by  law  make  the  captain  the 
agent  of  the  owner  of  the  goods.  Here,  the  jury  have  found  that 
no  circumstances  existed  to  dissolve  that  relation,  and  therefore  that 
the  act  of  the  master  was  the  act  of  the  owner.) 

The  act  of  the  captain  in  selling  the  cargo  at  Bahia,  being  unjustified 
by  any  necessity,  the  owner  was  clearly  not  responsible  for  it  as  a 
tort-feasor. 

(CoLTMAN,  J. :  Does  not  the  authority  of  the  master  extend  to  acts 
such  as  he,  in  the  exercise  of  an  honest  judgment,  thinks  the  best 
for  the  interest  of  the  owner  of  both  ship  and  goods  ?) 

It  is  submitted  that  he  has  no  such  unlimited  discretion. 

The  tender  of  the  proceeds  of  the  sale  was  no  adoption  of  the 
captain's  wrongful  act.  Having  received  the  money,  the  owner 
could  not  keep  it.  The  tender  was  rather  a  repudiation  than  a 
recognition  :  Wilson  v.  Tutmnan  (i). 

It  could  only  be  upon  such  construction  of  the  contract  contained       [  805  ] 
in  the  charter-party  referred  to  in  the  bill  of  lading,  that  the 
defendant  Nutting  could  be  made  a  tort-feasor.    The  charter-party 
therefore,  ought  to  have  been  produced. 

(1)  64  B.  B.  770  (6  Man.  ft  G.  236). 

68—2 
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EwBANK  (Grbbbwell,  J. :  The  bill  of  lading  states  what  was  to  be  done  with 

NuTTiKG.     the  goods :  they  were  received,  to  be  delivered  in  good  order  and 
condition  at  Calcutta,  on  payment  of  freight  as  per  charter-party.) 

The  bill  of  lading  refers  to  the  charter-party. 

(Crbsswell,  J. :  For  one  particular  purpose.  What  right  have 
you' to  import  any  of  the  terms  of  the  charter-party  into  the  bill  of 
lading  ? 

WiLDB,  Ch.  J. :  The  bill  of  lading  alone  contains  a  perfect 
contract  for  the  carriage  of  the  salt.  Suppose  a  carrier's  servant 
sells  goods  that  are  entrusted  to  him,  would  not  his  master  be 
responsible  ?) 

No  doubt  he  would :  but  the  relation  between  the  parties  in  that 
case  is  totally  different  from  that  which  exists  here. 

As  to  the  damages,  the  proper  question  was,  what  was  the  value 
of  the  cargo  at  Bahia,  under  the  then  existing  circumstances.  The 
way  in  which  the  jury  were  directed  to  consider  that  question  clearly 
was  not  the  proper  mode  of  estimating  the  damages  in  an  action  of 
tort :  it  might  have  been  different  if  this  had  been  an  action  founded 
upon  the  contract  to  carry. 

(Cresswkll,  J. :  Suppose  the  conversion  had  been  by  throwing  the 
cargo  overboard,  what  would  have  been  the  measure  of  damage  in 
that  case?  What  would  the  cargo  have  been  worth  to  the 
owner  ?) 

What  it  would  have  sold  for  at  the  port  of  destination,  minus  the 
freight. 

(Cresswbll,  J. :  May  we  not  reasonably  conclude  that  the  goods 
would  be  worth  the  invoice  price  and  the  cost  of  carriage  ?) 

That  might  or  might  not  be. 

(WiLDB,  Ch.  J. :  It  would  not  be  more  than  an  actual  indemnity.) 

[  806  ]  Byles,  Serjt.,  for  the  defendant  Ord,  adopting  the  arguments 

already  urged  on  behalf  of  Nutting,  presented  the  following 
additional  ground  for  a  new  trial  : 

The  case  of  the  captain  was  totally  distinct  and  diflferent 
from  that  of  the  owner.    He  was  entitled  to  be  heard.    As  between 
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him  and  his  owner,  the  question  was  whether  he  acted  to  the  best      Ewbank 
of  his  skill  and  judgment.     He  was  not  bound  to  be  infallible.     It     nottino. 
was  exclusively  a  part  of  the  captain's  case,  that  tlie  ship  was  so 
damaged  at  starting,  as  to  be  unsea worthy. 

(Wilde,  Ch.  J. :  How  could  the  master  justify  selling  the  cargo, 
because  he  chose  to  sail  in  a  ship  that  was  not  seaworthy  ?     The 

whole  of  your  case  was  discussed  by  my  brother  TalfounL) 

«  «  *  *  ♦ 

WiLDB,  Ch.  J. :  [  807  ] 

My  brother  Talfimrd  has  asked  for  a  new  trial  in  this  case,  on 
behalf  of  the  defendant  Nutting,  upon  three  several  grounds.  My 
brother  ByleSy  who  appears  for  the  defendant  Ord,  referring  to 
these  grounds,  has  urged  a  fourth,  viz.  that  I  improperly  refused 
to  allow  him  to  address  the  jury. 

1.  This  is  an  action  of  trover  for  the  conversion  of  a  cargo  of 
salt,  by  selling  it  at  Bahia,  instead  of  carrying  it  to  Calcutta,  its 
port  of  destination,  the  sale  having  taken  place  under  circumstances 
which  the  jury  found  to  be  unjustifiable.  On  the  part  of  the 
defendants,  it  is  objected,  that,  inasmuch  as  the  alleged  conversion 
was  in  part  made  out  by  showing  under  what  circumstances  the 
goods  came  to  the  hands  of  the  defendants,  viz.  under  a  bill  of 
lading  referring  for  the  amount  of  freight  to  a  charter-party  entered 
into  between  the  ship-owner  and  the  freighter,  the  charter-party 
ought  to  have  been  produced,  not  because  the  particular  rate  of 
freight  could  have  any  bearing  on  the  question  at  issue  in  the 
cause,  but  because  the  charter-party  might  have  contained  some 
contract  giving  a  different  *character  to  the  transaction.  It  is  [  •808  ] 
clear,  however,  that  the  bill  of  lading  proved  a  perfectly  good 
contract  to  carry  the  salt  from  Liverpool  to  Calcutta.  It  is  not 
incident  to  any  such  contract  that  authority  should  be  given  to  the 
ship-owner,  or  to  the  master,  to  deal  with  the  goods  in  a  manner 
clearly  inconsistent  with  their  safe  conveyance  to  their  place  of 
destination,  viz.  to  sell  them  elsewhere.  The  object  of  the  contract 
simply  was,  the  carriage  of  the  goods  from  one  place  to  another. 
If  there  had  been  any  collateral  contract  modifying  that  disclosed 
by  the  bill  of  lading,  the  party  who  relied  upon  it  might  have 
produced  it :  it  clearly  was  not  necessary  for  the  plaintiff  to  do  so. 
I  think  the  plaintiff  produced  all  the  evidence  that  was  required  to 
sustain  the  action,  and  consequently  that  the  iirst  ground  of 
objection  fails. 
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EwBANK  2.  The  second  question  is  open  to  more  consideration,  though, 

NuTTiNo.  ^hen  it  comes  to  be  considered,  it  does  not  strike  me  as  presenting 
any  very  great  difficulty.  It  is,  whether  the  owner  of  the  ship  is 
liable  for  the  conversion  jointly  with  the  captain.  I  do  not  say 
that  the  owner  is  liable  for  every  conversion  of  which  the  master 
may  be  guilty :  I  desire  to  be  understood  as  confining  my  attention 
to  the  facts  of  this  particular  case.  The  captain,  acting  bond  fide^ 
and  meaning  to  execute  the  duties  of  his  employment  of  master, 
has  been  guilty  of  a  mistake  which  in  law  amounts  to  a  conversion. 
That  which  he  did,  he  did  as  the  servant  or  agent  of  the  owner : 
and  he  was  not  less  the  agent  of  the  owner,  because,  meaning  to 
act  houii  fide  in  that  character,  he  has  fallen  into  a  mistake.  I 
think  an  act  amounting  to  a  conversion  is,  under  such  circum- 
stances, a  joint  conversion  by  master  and  owner ;  more  particularly 
where,  as  here,  the  latter  has  done  no  act  to  repudiate  or  sever  the 
relation.  So  far  from  having  done  so,  he  seems,  as  the  jory  have 
[  *809  ]  found,  to  have  adopted  the  master's  act.  *That  question  was  left 
to  the  jury;  and  their  finding  upon  it  removes  all  doubt.  I  am 
clearly  of  opinion  that  this  action  is  maintainable  against  both 
defendants. 

With  regard  to  the  damages,  no  evidence  was  given  on  the  part 
of  the  defendants  to  control  them.  The  only  materials  that  were 
laid  before  the  jury,  were,  proof  of  the  cost  price  of  the  salt  here, 
and  of  the  sum  paid  by  the  plaintiff  on  account  of  freight.  With 
this  evidence  before  them,  the  question  for  the  jury  was,  what 
was  the  amount  of  damage  the  plaintiff  had  sustained  by  the 
unauthorised  sale  of  the  salt  at  Bahia.  They  found  that  the  value 
of  the  salt  to  the  plaintiff  at  the  time  of  the  sale,  was,  the  invoice 
price,  and  the  freight  paid  for  its  carriage.  I  cannot  say  that  they 
have  done  wrong.  As  far  as  the  defendants  are  concerned,  it  meets 
the  justice  of  the  case:  and,  indeed,  it  hardly  amounts  to  an 
indemnity  to  the  plaintiff,  for,  he  loses  the  interest  of  his  money. 
The  verdict  certainly  passed  upon  an  understanding  that  no  action 
would  be  brought  upon  the  charter-party :  I  therefore  think  it 
should  stand  only  upon  the  plaintiff's  entering  into  an  undertaking 
to  that  effect. 

As  to  the  point  made  by  my  brother  Bylei  on  behalf  of  the 
defendant  Ord,  although  I  entertain  no  doubt  upon  it,  yet,  as  it  is 
a  point  of  such  general  interest,  and  I  have  no  very  distinct 
recollection  of  the  authorities  bearing  upon  it,  I  should  like  to  take 
time  to  consider  it. 
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COLTMAN,  J.  :  EWRANK 

I  am  of  opinion  thab  it  was  not  necessary  for  the  plain tifl  in. this  Nottino. 
case  to  produce  the  charter-party.  This  is  not  like  the  ordinary 
case,  where  it  comes  out  from  the  plaintiff's  evidence  that  there  is 
a  contract  in  writing  not  produced.  Here,  a  contract  in  writing 
embodying  all  the  terms  upon  which  the  goods  were  to  be  carried, 
except  the  rate  of  freight,  *was  produced.  If,  in  order  to  sustain  [  •sio  ] 
this  action,  it  had  been  essential  to  ascertain  the  amount  of  freight 
agreed  to  be  paid,  it  would  have  been  necessary  to  produce  the 
charter-party.  Or,  if  the  charter-party  contained  any  collateral 
agreement  which  had  any  bearing  upon  the  contract  to  carry,  the 
defendants  might  have  produced  it. 

As  to  the  conversion,  it  appears  to  me,  that,  although  the  act  of 
the  master  in  disposing  of  the  cargo  at  Bahia,  was  at  variance  with 
the  authority  given  him  by  the  owner  of  the  cargo,  it  was  not 
without  the  general  scope  of  the  authority  conferred  upon  him  by 
the  owner  of  the  ship.  The  master  is  to  act,  in  a  case  of  sudden 
emergency  and  difficulty,  according  to  the  best  of  his  judgment. 
The  owner  appoints  the  captain  :  and  he  is  bound  to  choose  a  man 
of  sound  judgment  and  discretion. 

With  regard  to  the  damages,  I  must  ^confess  I  do  not  see  that  a 
more  reasonable  and  equitable  measure  could  have  been  adopted  : 
and  I  think  the  justice  of  the  case  will  be  answered,  if  the  plaintiff 
gives  the  undertaking  suggested. 

Grbbswbll,  J. : 

I  am  entirely  of  the  same  opinion.  The  bill  of  lading  was  the 
proper  evidence  of  the  delivery  of  the  goods  to  the  defendants  for 
the  purpose  of  being  carried  from  Liverpool  to  Calcutta.  The 
charter-party,  if  produced,  would  not  have  proved  a  contract  to 
carry.  And  it  was  not  essential  to  the  plaintiff's  case  to  show  the 
rate  of  freight. 

As  to  the  master's  discretion,  I  agree  with  my  brother  Goltman, 
that  the  owner  gives  the  master  a  general  discretion  to  act,  in 
cases  of  emergency,  in  such  a  way  as  to  bind  him.  Here,  the 
master  has  exercised  that  discretion  bond  fide,  but  erroneously.  I 
think  both  owner  and  master  are  responsible  for  the  consequences. 

I  also  think  the  jury  were  well  warranted  in  giving  the  damages       [  «ii  ] 
they  did.     I  do  not  very  well  see  how  else  they  could  estimate  the 
value  of  the  goods  to  the  shipper,  than  by  taking  the  cost  price, 
and  adding  thereto  the  expense  incurred  in  getting  them  towards 
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EwBAKK      the  merchant.    What  the  cargo  fetched  by  a  forced  sale  at  Bahia, 
Nutting,     clearly  was  no  fair  test.     The  plaintiff  did  not  want  the  goods  there. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.    Without  producing  the  charter-party, 

the  plaintiff  made  out  a  perfect  case  against  Ord.    And,  as  soon  as 

the  relation  of  master  and  owner  was  made  out  between  Ord  and 

Nutting,  the  latter  became  liable  for  the  act  of  the  former.     With 

respect  to  the  damages,  I  entirely   agree  with  the  rest  of  the 

Court. 

Cur,  adr,  ndt. 

On  a  subsequent  day,  the  Lord  Chief  Justice  intimated  that  the 
Court  were  desirous  of  conferring  with  the  rest  of  the  Judges  upon 
the  point  reserved,  before  they  decided  upon  granting  a  rule. 

ByleSy  Serjt.,  in  the  following  Term,  intimated  to  the  Court 
that  he  was  instructed  to  abandon  the  additional  point  upon  which 
he  had  asked  for  a  rule  on  behalf  of  Ord.     Consequently  there  was 

No  mh. 


1849. 

—  RICHARDS  V.   The  LONDON,   BRIGHTON,  ani> 

^^^^^  SOUTH  COAST  RAILWAY  (l). 

(7  C.  B.  839—861 ;  S.  C.  18  L.  J.  C.  P.  251 ;  13  Jur.  986.) 

Where  a  Hallway  Company  employ  portei-s  at  their  stations  to  convey 
passengers*  luggage  from  the  railway  carriages  to  the  carriages  or  hired 
vehicles  of  the  passengers,  the  liability  of  the  Company  as  carriers  continues 
until  the  porters  have  discharged  their  duty. 

In  case  against  a  Bailway  Company  for  the  loss  of  a  dressing  case,  it  wa:$ 
proved  that  the  plaintiff's  wife  became  a  passenger  by  a  first-class  carriage, 
to  be  conveyed  from  A.  to  B. ;  that  the  dressing-case  was  placed  in  the 
carriage,  under  the  seat ;  that,  on  the  arrival  of  the  train  at  B.,  the  porters 
of  the  Company  took  upon  themselves  the  duty  of  carrying  th«  lady^s 
luggage  from  the  railway  carriage  to  the  hackney-carriage  which  was  to 
convey  her  to  her  residence ;  and  that,  on  her  arrival  there,  the  dressing- 
case  was  missing : 

Held,  that  the  duty  of  the  defendants  as  common  carriers  continued  until 
the  luggage  was  placed  in  the  hackney-carriage. 

This  was  an  action  upon  the  case  against  the  London,  Brighton, 
and  South  Coast  Railway  Company  for  the  loss  of  a  dressing-case 
containing  certain  articles  of  jewellery  belonging  to  the  plainti£f. 

(1)  See  Great  Western  Railway  Co,  v.  Bunch  (1888)  13  App.  Cas,  31.  57  L.  J. 
Q,  B.  361.— J.  G.  P. 
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[The  nature  of  the  pleadings  sufficiently   appears    from    the     Richards 
Judgment  of  Wilde,  Ch.  J.,  j)08ty  p.  845].  thr  London, 

The  cause  was  tried  before  Wilde,  Ch.  J.,  at  the  sittings  in  ^NifsouxH 
London,  after  Hilary  Term,  1848.  The  facts  were  as  follows :  On  Coast 
the  10th  of  November,  1846,  Mrs.  Richards,  the  wife  of  the  r  847 1 
plaintifif,  accompanied  by  a  female  servant,  took  places  for  London 
in  a  first-class  carriage  on  the  London,  Brighton,  and  South  Coast 
Bail  way,  at  the  Woodgate  Station,  near  Bognor,  in  Sussex,  bringing 
with  them  a  considerable  quantity  of  luggage,  which  was  weighed, 
and  the  excess  beyond  the  quantity  allowed  to  first- class  passengers 
paid  for.  On  their  *arrival  at  the  terminus  at  London  Bridge,  the  [  *^*^  ] 
lady,  who  was  an  invalid,  was  assisted  to  a  hackney-coach,  into 
and  upon  which  the  luggage  was  placed  by  certain  porters  of  the 
Company,  who,  upon  the  maid  attempting  to  remove  the  small 
articles  from  the  railway  carriage  to  the  coach,  desired  her  not  to 
trouble  herself,  as  they  would  see  to  tlie  luggage.  Upon  reaching 
the  residence  of  Colonel  Bichards,  in  Cambridge  Terrace,  Edgeware 
Boad,  it  was  for  the  first  time  discovered  that  part  of  the  luggage, 
viz.  a  dressing-case,  containing  trinkets  and  jewellery,  which  had 
been  placed  by  the  driver  of  the  fly  which  contained  Mrs.  Bicliards 
and  her  servant  from  Bognor  to  the  Woodgate  Station,  under  the 
seat  of  the  railway  carriage,  was  missing;  and,  notwithstanding 
the  most  searching  inquiry,  no  trace  of  it  could  be  discovered. 

On  the  part  of  the  defendants,  it  was  insisted  that  the  dressing- 
case  in  question,  and  its  contents,  never  came  into  their  custody, 
and,  consequently,  that  they  were  not  responsible  for  the  loss ;  and 
that,  if  the  defendants  ever  did  receive  the  articles,  they  were 
exempted  from  liability  under  the  Carriers  Act,  11  Geo.  IV.,  & 
1  Will.  IV.  c.  68,  the  1st  section  of  which  protects  common 
carriers  from  liability  for  the  loss  of  articles  of  the  description 
mentioned  in  the  declaration,  unless  specified  and  paid  for 
accordingly. 

His  Lordship  left  it  to  the  jury  to  say  whether  the  defendants  had 
received  the  dressing  case  into  their  custody  for  the  purpose  of 
conveying  and  delivering  it,  and  whether  they  had  performed  that 
contract. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  150i. 

Talfourd,  Serjt,  pursuant  to  leave  reserved  to  him,  in  Easter 
Term  last,  obtained  a  rule  nisi  to  enter  a  verdict  *for  the  defendants,       [  •849  ] 
upon  the  grounds  urged  at  the  trial. 
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RicHABDB  Byles,  Serjt.,  and  BoviUf  now  showed  cause : 

Thk  London.       The  first  question  is,  whether  there  was  any  evidence  to  go  to  the 

AND  South    jury,  that  the  defendants  became  responsible  at  all  for  the  safe 

Railway,     conveyance  and  delivery  of  the  dressing-case.     The  main  reliance 

of  the  defendants  at  the  trial,  was,  that  it  appeared  to  have  been 

placed  in  the  railway  carriage  by  the  driver  of  the  fly  which  brought 

Mrs.  Richards  from  Bognor  to  the  Woodgate  Station,  and  not  by 

any  servant  of  the  Company.     To  render  the  defendants  liable,  it 

was  not  necessary  that  the  article  should  have  actually  come  into 

the  possession  of  one  of  their  servants,  or  even  that  it  should  have 

been  seen  by  them. 

(Gbbsswell,  J. :  Suppose,  as  was  suggested  when  the  rule  was 
moved  for,  the  passenger  puts  the  thing  in  his  pocket,  and  his 
pocket  is  picked  ?) 

The  case  is  not  ad  idem :  and  it  might  be  said  that  an  article  in 
the  pocket  of  a  passenger,  has  the  peculiar  protection  of  the  person. 
An  inn-keeper  is  responsible  for  the  safe  custody  of  goods  of  a 
guest,  although  he  does  not  know  the  guest  has  them,  and  although 
the  key  of  the  chamber  in  which  they  were  placed  has  been  given 
up  to  the  guest:  Calye's  case  (i).  There  are  many  cases  where  it 
has  been  held  that  a  stage-coach  proprietor  is  responsible  for  tbe 
loss  of  a  passenger's  luggage,  though  it  were  under  the  passenger's 
own  eye.  Thus,  in  Robinson  v.  Dunmore  (2),  it  was  held,  that,  if 
A.  sends  goods  by  B.,  who  says,  **  I  will  warrant  that  they  shall  go 
safe,"  B.  is  liable  for  any  damage  sustained  by  the  goods,  notwith- 
standing A.  sends  one  of  his  own  servants  in  B.'s  cart  to  look  after 
them.  ♦  ♦  ♦ 
[  860  ]  Then,  are  the  three  counts,  or  is  either  of  them,  proved  ?    The 

first  count  states  that  the  defendants  are  owners  of  the  railway  and 
carriages,  and  common  carriers  thereon  for  hire  between  Woodgate 
Station  and  the  terminus  at  South wark;  that  Mrs.  Bichards  at 
their  request  became  a  passenger  in  and  upon  the  railway,  to 
be  carried  and  conveyed  therein  from  Woodgate  Station  to  the 
terminus  at  Southwark,  together  with  her  luggage,  consisting  of 
(amongst  other  thingB)  a  dressing-case,  also  to  be  carried  and 
conveyed  by  the  defendants,  as  such  carriers,  in  and  upon  the 
railway,  from  Woodgate  Station  to  the  terminus  at  Southwark, 
and  there,  to  wit,  at  the  terminus  at  Southwark,  safely  and  securely 

(1)  8  Co.  Bep.  32  a.  (2)  5  B.  B.  635  (2  Bos.  ft  P.  416). 
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to  be  delivered  for  the  plaintiff,  for  reasonable   reward  to  the     Richards 
defendants  in  that  behalf:  and  the  breach  assigned,  is,  that  the  thk London, 
defendants  did  not  use  due  and  *proper  care  in  and  about  the    f^S^souTH 
carriage    and  conveyance  of    the   dressing-case    from  Woodgate       Coabt 
Station  to  the  terminus  at  Southwark,  and  so  the  same  was  lost ;       r  ^gg^  -j  * 
or,   in  other  words,  that  the  defendants  failed  to  perform  their 
contract  safely  to  carry  and  deliver  the  dressing-case.     The  words 
^'to"    and    "from"    are    sometimes    exclusive,   and    sometimes 
inclusive :  Pint  v.  Curell  (i) ;    The  North  and  South  Shields  Ferry 
Company  v.  Barker  (2).   The  breach  here  means  that  the  defendants 
did  not  carry  and  convey  the  luggage  to  the  terminus,  according  to 
the  duty  before  alleged.    The  transit  was  not  ended  on  the  arrival 
of  the  train  at  the  terminus:  it  continued  until  the  luggage  was 
delivered   to  the  owner  or  placed  in  the  hackney-carriage.     In 
Bourne  v.  Gatliffe^  goods  were  brought  from  Belfast  under  a  bill  of 
lading  making  them  deliverable  to  the  consignee  at  the  port  of 
London.    On  the  arrival  of  the  vessel,  the  goods  were  landed  at 
Fenning's  Wharf,  where  they  were  on  the  same  night  destroyed 
by  an  accidental  fire.     In  an  action  against  the  ship-owners  for 
non-delivery  of  the   goods,  it  was  insisted,  on  the  part  of  the 
defendants,  at  the  trial,  that  a  delivery  of  the  goods  upon  Fenning's 
Wharf  was  in   point  of  law  a  sufficient  delivery.     The  learned 
Judge,  however,  declined  so  to  direct  the  jury,  and  the  Exchequer 
Chamber,  upon  the  argument  of  a  bill  of  exceptions,  upheld  that 
ruling:  and  the  House  of  Lords  confirmed  their  decision  (s). 

(Grbsswell,   J.:    There,  the  breach  was,  non-delivery  of  the 
goods:   it  differs  from  the  present  case.) 

There  is  sometimes  a  great  degree  of  nicety  in  ascertaining  when 

the  duty  of  the  carrier  is  at  an  end.     ♦     *    An  allegation  that  the       [  852  ] 

defendant  contracted  to  carry  a  parcel,  or  a  passenger,  from  London 

to  Bath,  or  to  Blackheath,  is  supported  by  evidence  of  a  contract 

to  carry  from  Westminster  to  Bath  or  Blackheath :   Beckfoid  v. 

Cmtwell  (4) :  Ditcham  v.  Chivis  (6). 

(Crbsswbll,  J.:   When  the  Company  contract  to  deliver  the 
passenger  and  her  luggage,  where  do  they  contract  to  deliver  them  ?) 

Each  at  the  usual  place  for  the  delivery  of  each.     In  Walker  v. 

(1)  55  B.  R.  600  (6  M.  &  W.  234).    8  Scott,  N.  R.  604). 

(2)  76  R.  R.  531  (2  Ex.  136).         (4)  1  Moo.  &  Rob.  187. 

(3)  44  R.  R.  720  (7  Man.  &  G.  850;    (5)  4  Ring.  706;  1  Moo.  &  P.  735. 
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UicHARDs     Jackson  (i),  a  similar  question  to  this  arose  in  the  case  of  a  ferry, 

The  r^NDON,  and  it  was  held  to  be  properly  left  as  a  question  of  usage.    *     »     ♦ 

AND^SouTH        '^^^  second  count  alleges  the  defendants  to  be  common  carriers 

OoAHT        for  hire  "  from  all  parts  of  their  said  railway  to  that  or  those  part 
Railway.  ,   ,    .        . ,         .  «.      *        ,,.,,.  ^         i      i 

r  g5^  1  or  parts  of  their  said  station,  omces,  and  buildings,  where  hackney- 
cabs  and  carriages  are  used  and  accustomed,  by  the  licence  and 
permission  of  the  defendants,  to  come  and  ply  for  hire;"  and  it 
then  proceeds  to  allege  that  the  dressing-case  in  question  was 
delivered  to  the  defendants  ^'  to  be  safely  and  securely  carried  and 
conveyed  by  them  the  defendants,  as  such  carriers,  from  a  certain 
carriage  of  the  defendants,  then  being  in  and  upon  their  said 
railway,  and  at  the  terminus  of  the  railway,  and  within  the  said 
station,  offices,  and  buildings,  to  a  certain  other  part  of  the  said 
station,  offices,  and  buildings,  being  the  part  of  the  said  station 
where  hackney-cabs  and  carriages  were  so  used  and  accustomed  as 
aforesaid  to  come  and  ply  as  aforesaid,  and  to  a  certain  hackney- 
carriage  then  and  there  plying  and  being  within  the  said  station, 
offices,  and  buildings,  by  the  leave,  licence,  and  permission  of  the 
defendants,  and  then  and  there  engaged  and  hired  for  and  by  the 
plaintiff,  and  then  and  there,  to  wit,  at  the  said  other  last-mentioned 

[  *855  ]  part  *of  the  said  station,  and  at  the  said  hackney-carriage  there 
being,  to  be  safely  and  securely  delivered  for  the  plaintiff:"  and 
the  count  then  alleges  for  breach  the  loss  of  the  dressing-case 
through  the  defendants'  negligence.  It  appeared  in  evidence  that 
the  Company  employ  porters  for  the  removal  of  passengers'  luggage 
from  the  railway  carriages  to  the  carriages  hired  for  their  con- 
veyance from  the  station.  The  Company  are  clearly  responsible 
for  the  negligence  of  their  servants  in  the  performance  of  this  duty, 
according  to  the  principle  laid  down  in  Hyde  v.  The  Trent  and 
Mersey  Navigation  (2),  Muschamp  v.  The  Lancaster  and  Preston 
Junction  Railway  Company  (s),  Pi^kford  v.  The  Grand  Junction 
Railway  Company  (4),  and  Machn  v.  The  London  and  South- 
western RaiUvay  Company  (5). 

The  third  count  charges  the  defendants  with  that  degree  of 
responsibility  which  the  law  imposes  upon  gratuitous  bailees.  The 
evidence  here  was  amply  sufficient  to  justify  the  jury  in  finding 
the  defendants  guilty  of  such  gross  negligence  as  to  charge  them  in 
that  character. 

(1)  62  R  R.  564  (10  M.  &  W.  161 ).     (4)  12  M.  &  W.  766. 

(2)  2  R.  E.  620  (5  T.  B.  389).         (o)  76  B.  R.  645  (2  Ex.  415). 
.  (3)  58  R.  R.  758  (8  M.  &  W.  421). 
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Talfourdj  Serjt.,  and  Brarnwell,  in  support  of  the  rule.  Richards 

r. 

The  dressing  case  in  question  never  was  in  the  custody  of  the  "^^b  London, 

Brighton 

defendants  as  carriers  at  all.    It  was  placed  by  the  driver  of  the    and  south 
fly,  at  Woodgate  Station,  into  the  railway  carriage,  and  there  left     r^h^wIy. 
under  the  special  and  immediate  care  of  Mrs.  Richards  herself,  or 
of  her  servant.     The  Company,  consequently,  never  incurred  any 
responsibility  whatever  in  respect  of  it. 

If  the  dressing-case  was  delivered  to  the  defendants,  it  was 
delivered  to  them  for  the  purpose  of  being  conveyed  to  London,  as 
alleged  in  the  first  count :  and  that  *duty  they  had  completely  [  *®^^  ] 
discharged  at  the  moment  the  carriage  arrived  at  the  terminus  in 
Southwark.  They  had  then  no  further  duty  to  perform  towards 
the  plaintiff's  wife  or  her  luggage.  The  cases  referred  to  on  the 
other  side  are  altogether  inapplicable  to  a  state  of  facts  like  the 
present. 

There  was  no  evidence  of  any  custom,  or  of  any  duty  such  as 
that  alleged  in  the  second  count,  viz.  to  carry  the  luggage  of  the 
passenger  from  the  railway  to  the  hackney-carriage.  That  which 
is  done  by  the  servants  of  the  Company  in  that  respect,  is  mere 
courtesy  or  over  ofiBciousness  on  their  part,     *     *     * 

As  to  the  third  count,  there  was  nothing  to  warrant  the  jury  in 
finding  the  defendants  guilty  of  gross  negligence ;  as  there  might 
have  been,  if  it  could  have  been  shown  that  they  knowingly 
employed  persons  to  assist  in  removing  luggage,  whom  they  knew 
to  be  dishonest. 

(Crbsswbll,  J. :  In  Bourne  v.  Gatliffe,  it  was  left  to  the  jury  to 
say  whether  a  delivery  of  the  goods  *at  Fenning's  Wharf  was  a       [  •857  ] 
delivery  according  to  the  contract.     Was  any  such  question  left 
here?) 

It  was  not. 

(Byles,  Serjt. :  If  any  such  question  ought  to  have  been  left,  it 
was  the  duty  of  the  defendants  to  ask  the  Judge  so  to  leave  it.) 

WiLDB,  Ch.  J. : 

It  appears  to  me  that  the  plaintiff  in  this  case  has  proved  enough 
to  entitle  him  to  a  verdict  upon  the  first  count,  and  therefore  it  is 
unnecessary  to  enter  into  any  very  minute  consideration  of  the 
other  two  counts. 

The  first  count  alleges,  that,  on  a  certain  day,  one  Charlotte 
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BioHABDs  Susanna  Bichards,  the  wife  of  the  plaintiff,  at  the  request  of  the 
The  London,  defendants,  became  and  was  a  passenger  in,  upon,  and  along  the 
AND^SooTH  '^^^ilw^y  ^*  *^®  defendants,  and  the  defendants  then  received  into 
Coast  one  of  their  said  carriages  in  and  upon  their  said  railway  the  said 
Charlotte  Susanna  as  a  passenger  in,  upon,  and  along  the  said 
railway,  to  be  carried  and  conveyed  therein  and  thereby  from 
Woodgate  Station  to  the  station  or  terminus  at  London  Bridge, 
together  with  the  luggage,  consisting  of  a  certain  dressing-case  and 
certain  other  goods  and  chattels,  of  the  plaintiff,  to  wit,  &c.,  of 
great  value,  &c.,  also  to  be  carried  and  conveyed  by  the  defendants, 
as  such  carriers  as  aforesaid,  in,  upon,  and  along  the  said  railway, 
from  Woodgate  Station  aforesaid  to  the  said  station  or  terminus  at 
Southwark  aforesaid,  and  there,  to  wit,  at  the  said  station  or 
terminus  at  Southwark  aforesaid,  safely  and  securely  to  be  delivered 
for  the  plaintiff,  for  reasonable  reward  to  the  defendants  in  that 
behalf.  That  is  the  allegation  of  the  defendants'  duty :  and  the 
breach  assigned,  is,  that  the  defendants,  not  regarding  their  duty 
in  that  behalf,  did  not  use  due  and  proper  care  in  and  about  the 
carriage  and  conveyance  of  the  said  dressing-case,  goods,  and 
chattels  of  the  plaintiff,  from  Woodgate  Station  aforesaid  to  the  said 
[  *8S8  ]  ^station  or  terminus  at  Southwark  aforesaid,  but  took  so  little  and 
such  bad  care  in  and  about  the  carrying  and  conveying  of  the  said 
dressing-case,  goods,  and  chattels,  that,  by  and  through  the  care- 
lessness, negligence,  and  improper  conduct  of  the  defendants  in  the 
premises,  the  said  dressing-case,  goods,  and  chattels  became  and 
were  lost  to  the  plaintiff.  The  duty  of  common  carriers,  by  the 
common  law,  is  perfectly  well  understood :  it  is  a  warranty  safely 
and  securely  to  carry ;  whether  they  be  guilty  of  negligence  or  not, 
is  immaterial ;  the  warranty  is  broken  by  the  non-conveyance  or 
non-delivery  of  the  goods  entrusted  to  them.  The  insertion  in  the 
count  of  superfluous  matter  will  not  affect  the  plaintiff's  right  to 
recover,  provided  a  good  cause  of  action  is  alleged  and  proved.  It 
is  not  unusual,  in  actions  for  breach  of  warranty,  to  charge  fraud. 
But  that  is  altogether  immaterial  and  unnecessary  :  it  is  enough  to 
prove  the  warranty,  and  the  breach  or  non-performance  of  it.  The 
result  upon  the  first  count  here,  is,  that  the  plaintiff's  wife  was 
received  by  the  Company  as  a  passenger,  to  be  carried  with  her 
luggage  from  Woodgate  Station  and  safely  and  securely  delivered 
at  the  terminus  in  London  ;  and  that,  by  the  improper  conduct  of 
the  servants  of  the  Company,  a  part  of  the  luggage  was  never 
delivered.    Does  that  disclose  a  good  cause  of  action?    I  am  of 
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opinion  that  it  does,  and  that  the  defendants  have  shown  nothing  Richards 
which  in  point  of  law  releases  them  from  the  general  obligation  thr  London, 
which  the  law  casts  upon  them.  On  the  part  of  the  defendants,  it  f  *d"sJuth 
is  contended  that  the  goods  were  carried.  But  the  allegation  is,  coast 
that  they  were  received  by  the  Company  to  be  carried  and  conveyed 
and  delivered  at  the  terminus  in  London;  and  they  were  not 
delivered.  I  think  it  was  clearly  established  that  the  dressing-case 
was  delivered  to  the  Company.  The  facts  are  simple.  The  lady 
comes  to  the  station  in  a  fly.  The  dressing-case  *is  put  into  the  [  ^859  ] 
carriage  to  be  conveyed  to  London  with  her.  Nothing  is  more 
common.  No  doubt  this  might  have  been  done  under  such  circum- 
stances as  would  discharge  the  carriers,  or,  more  properly  speaking, 
under  such  circumstances  as  never  to  cast  upon  them  the  responsi- 
bility of  carriers.  But  that  would  depend  upon  the  evidence. 
Suppose  a  passenger  to  get  into  a  carriage  with  a  pocket-book  in 
his  pocket,  and,  on  arriving  at  the  terminus,  to  take  it  out  of  his 
pocket,  and  ask  a  porter  to  carry  it  to  a  cab ;  it  may  be,  that,  under 
such  circumstances  the  Company  would  not  be  responsible  if  the 
pocket-book  were  lost  in  the  transit.  Taking  the  case  as  denuded 
of  any  facts  which  could  warrant  any  question  of  fraud  being  left 
to  the  jury,  and  there  being  no  other  circumstances  to  exonerate 
the  Company  from  the  liability  which  ordinarily  attaches  to  common 
carriers,  it  seems  to  me  that  the  evidence  sustains  the  first  count ; 
and  that  that  count  discloses  a  perfectly  good  cause  of  action,  though 
accompanied  by  superfluous  and  unnecessary  matter.  The  fact  of 
the  dressing-case  having  been  placed  under  the  seat  of  the  carriage, 
and  so  under  the  more  immediate  control  and  inspection  of  the 
passenger,  in  my  opinion  makes  no  difference. 

Crbsswell,  J.  (1) : 

I  am  of  the  same  opinion.  There  was  abundant  evidence  to 
show  that  the  dressing-case  in  question  came  into  the  custody  of 
the  defendants  under  such  circumstances  as  to  make  them  respon- 
sible for  its  safe  conveyance  and  delivery.  They  could  not  be  said 
to  have  fulfilled  their  contract  without  delivery  :  and,  if  it  was  the 
usual  course  to  deliver  the  luggage  of  passengers  at  a  particular 
part  of  the  platform,  that  was  "^the  sort  of  delivery  the  defendants  [  *860  ] 
took  upon  themselves  to  make.  In  Bourne  v«  OatUffey  a  question 
arose  as  to  the  mode  of  delivery  of  goods  brought  into  the  port  of 

(1)  Coltman,  J.,  not  having  beard  the  whole  of  the  argument,  took  no 
part  in  the  decision. 
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Richards     London  by  steam- vessels :  but  that  is  quite  beside  the  present  case. 
The  London,  The  defendants  here  were  bound  to  deliver  Mrs.  Bichards*s  luggage. 

Coast        tract,  therefore,  was  not  performed.    A  carrier  who  undertakes  for 
Railway.  ,     .     ,  i         i  ,.  , 

hire  to  carry  goods,  is  bound  to  deliver  them  at  all  events,  except 

damaged  or  destroyed  by  the  act  of  God  or  the  King's  enemies, 
even  though  the  jury  expressly  find  that  they  were  destroyed  with- 
out any  actual  negligence  in  the  defendant :  for,  a  carrier  is  in  the 
nature  of  an  insurer.  This  was  laid  down  in  Forward  v.  Pittard  (i), 
and  Garside  v.  The  Trent  Navigation  (2) ;  and  it  has  never  been  dis- 
puted since.  Here,  there  is  in  the  first  count  an  allegation,  that,  by 
and  through  the  carelessness,  negligence,  and  improper  conduct  of 
the  defendants,  the  dressing-case  and  its  contents  became  and  were 
wholly  lost  to  the  plaintiff.  That  is,  in  substance,  an  allegation 
that  the  loss  was  occasioned  by  the  default  of  the  defendants,  in 
not  having  performed  what  they  were  bound  to  do. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  Upon  the  facts  proved,  I  think  the 
defendants  were  clearly  liable  for  the  loss  of  the  dressing-case  in 
question.  It  was  in  their  custody,  as  common  carriers,  at  the  time 
of  the  loss.  I  must  confess  I  think  the  transit  was  at  an  end 
before  the  loss.  I  express  no  opinion  as  to  whether  or  not  the 
defendants  could  be  compelled  to  do  more  than  deliver  the  luggage 
on  the  platform.  But,  if  the  Company  choose  to  provide  a  more 
convenient  mode  of  delivering  luggage  to  passengers,  by  employing 
[  ♦861  ]  porters  *to  carry  it  across  the  platform,  to  the  vehicles  by  which  it 
is  to  be  taken  away,  I  think  their  liability  as  carriers  continues 
until  the  porters  have  discharged  their  duty.  I  feel  some  difficulty 
in  applying  the  facts  to  the  pleadings.  I  do  not  think  either  the 
second  or  the  third  count  made  out.  But  I  am  not  disposed  to 
quarrel  with  the  somewhat  liberal  view  the  rest  of  the  Court  take 
as  to  the  first  count,  or  with  the  copious  rejection  of  immaterial 
matter  which  they  think  themselves  authorised  to  make.  Upon  the 
whole,  I  agree  that  the  defendants  failed  to  deliver  the  articles  in 
question,  within  the  terms  of  the  first  count. 

Rule — VerdtJCt  for  the  ^plaintiff  on  the  issues  taken  on 
the  first  count ;  for  the  defendants  on  all  the  other 
issties,  except  those  upon  the  Carriers  Act 
(1)  1  B.  R.  142  (1  T.  B.  27).  (2)  2  R  R.  46S  (4  T.  B.  481). 


VOL-  Lxxvm.]      1849.    C.  P.    7  C.  B.  886—887.  849 

BAYLEY  V.  WILKINS.  i849. 

(7  0.  B.  886—905  ;  S.  C.  18  L.  J.  C.  P.  273 ;  13  Jur.  883  ,  May  ^ 

One  who  employs  a  broker  to  buy  railway  shares  for  him,  impliedly        [  ^^^  ] 
authorises  him  to  do  all  that  is  needful  to  complete  the  bargain. 

A.  employed  B.,  a  broker  and  member  of  the  Stock  Exchange,  to  buy 
shares  for  him.  At  the  time  of  the  purchase,  a  call  had  been  made,  but  was 
not  then  payable.  The  seller  having  paid  the  call,  in  order  to  enable  her  to 
make  a  transfer  of  the  shares,  B..  who,  by  the  rules  of  the  Stock  Exchange, 
was  personally  responsible  for  it,  paid  the  money :  Held,  that  B.  was 
entitled  to  recover  from  A.  the  sum  so  paid,  as  money  paid  to  his  use. 

Thib  was  an  action  of  assarapsit  for  work  and  labour,  money 
lent,  money  paid,  and  money  due  upon  an  account  stated. 

The  defendant  pleaded  uon  aasumpsit. 

The  cause  was  tried  before  Wilde,  Ch.  J.,  at  the  sittings  in 
London  after  Hilary  Term,  1848.  The  facts  were  as  follows :  The 
plaintiff  was  a  stock-broker,  and  member  of  the  London  Stock 
Exchange.  The  defendant  was  a  publican  residing  at  Swansea,  in 
the  county  of  Glamorgan. 

On  the  22nd  of  March,  1847,  the  defendant  addressed  a  letter  to 
the  plaintiff,  as  follows  : 

"  Dear  Sir, — I  see  Vale  of  Neath  shares  quoted  80«.  discount. 
Will  you  buy  me  twenty  shares  at  that  price,  one  shilling  more  or 
less.    Do  the  best  you  can." 

On  the  SOth  of  March,  the  plaintiff  purchased  on  the  defendant's 
account,  twenty  Vale  of  Neath  shares  at  SO^.  discount,  communi- 
cating to  him  the  fact  of  the  purchase  in  the  following  letter  : 

**  Dbar  Sir, — I  am  in  receipt  of  your  favour,  and  have  now  the 
pleasure  to  report  the  purchase  of  twenty  Vale  of  Neath  shares, 
at  1^  discount,  which  I  trust  may  prove  satisfactory.  Contract 
inclosed." 

Inclosed  in  this  letter  was  a  memorandum  of  the  contract  as 
follows : 

''  Bought,  for  and  on  account  of  E.  Wilkins,  Esq.,  twenty  shares       [  887  ] 
in  the  Vale  of  Neath  Railway,  for  the  Slst : 
£2    0    0  paid 

0  0    0  premium 

1  10    0  discount         £    $.    d. 


£0  10    0  per  share  =  10    0    0 
Commission    10    0 


•en    0   0' 
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batlrt  The  price  of  the  shares  and  commission  {111.)  was  remittod  io 

WiLKiKs.  th^  plaintiff  on  the  8rd  of  April ;  and,  on  the  5th,  the  plaintiff 
acknowledged  the  receipt  of  it,  and  promised  to  send  the  scrip  as 
soon  as  possible. 

On  the  6th,  the  plaintiff  addressed  the  defendant  as  follows : 

'*  Dear  Sir, — Herewith  I  have  the  pleasure  to  wait  upon  you 
with  the  transfer  of  twenty  Vale  of  Neath  Railway  shares,  '  Bennett 
to  yourself.'  I  am  able  to  hand  you,  under  separate  cover,  the 
certificates,  as  the  office  will  register  the  transfer  unaccompanied 
by  the  certificates.  Should  you  return  to  me  the  transfer  for 
registration,  I  shall  have  to  debit  you  the  fee  of  2«.  6rf." 

At  the  time  the  shares  were  purchased,  a  call  had  been  made  of 
21.  per  share,  payable  on  the  12th  of  April,  of  which  no  mention 
was  made.  On  the  7th  of  April,  one  Fowler,  who  had  acted  as  the 
broker  for  Miss  Bennett,  the  seller  of  the  shares,  applied  to  the 
plaintiff  for  the  amount  (40/.),  which  he  informed  him  his 
principal  had  paid  on  the  81st  of  March.  The  plaintiff  thereupon 
wrote  to  the  defendant,  as  follows  : 

"Dear  Sir, — The  seller  of  the  twenty  Vale  of  Neath   shares 
[  *888i]'      transferred  to  you,  has  paid  the  call  of  2L  per  ^share  due  on  the 
12th  instant.    Be  good  enough  to  transmit  it  to  me,  that  I  may 
hand  it  to  her.     Paid,  Slst  of  March." 

The  defendant  not  replying  to  this  application,  the  plaintiff  paid 
the  402.  to  Miss  Bennett's  broker,  on  the  9th  of  April,  in  conformity 
with  a  rule  of  the  Stock  Exchange  (which  all  members  are  com- 
pelled to  observe,  on  pain  of  expulsion),  which  directs,  that,  if  a  call 
has  been  made  on  registered  shares,  the  seller  may  pay  the  same 
though  not  due,  and  may  claim  the  amount  of  the  purchaser ;  and, 
on  the  18th,  he  wrote  to  the  defendant,  informing  him  that  he  had 
done  so. 

On  the  17th  of  April,  the  defendant  wrote  to  the  plaintiff, 
repudiating  the  payment  made  to  Miss  Bennett,  and  observing 
that  it  was  irregular  to  pay  calls  when  the  shares  were  in  the 
market,  and  suggesting  that  he  should  call  on  Miss  Bennett  to 
return  the  money ;  in  reply  to  which  letter,  the  plaintiff,  on  the 
19th,  informed  the  defendant  of  the  rule  of  the  Stock  Exchange 
above  referred  to. 

After  the  commencement  of  the  action,  viz.  on  the  4th  of 
November,  the  defendant  wrote  to  the  plaintiff's  attorney,  offering 
to  pay  the  40/.,  if  he  would  give  him  time. 
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Under  the  direction  of  his  Lordship,  the  jury  found  for  the  baylkt 
plaintiff,  damages  40/.,  the  verdict  being  taken  on  the  count  for  wilkins. 
money  paid  only,  and  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that 
money  paid  would  not  lie  under  the  circumstances ;  and  to  the 
plaintiff  to  move  to  enter  a  verdict  on  the  account  stated,  if  it  should 
become  necessary. 

Chantiell,  Serjt.,  in  Easter  Term,  1848,  accordingly  obtained  a 
rule  nisi,  on  behalf  of  the  defendant. 

ByleSf  Serjt.,  and  Phinn,  now  showed  cause  :  [  889  ] 

By  the  16th  section  of  the  8  &  9  Vict.  c.  16,  it  is  enacted,  that, 
"  no  shareholder  shall  be  entitled  to  transfer  any  share,  after  any 
call  shall  have  been  made  in  respect  thereof,  until  he  shall  have 
paid  such  call,  nor  until  he  shall  have  paid  all  calls  for  the  time 
being  due  on  every  share  held  by  him."  Miss  Bennett,  therefore, 
could  not  comply  with  the  defendant's  demand  of  a  transfer,  until 
she  had  paid  the  call  of  21,  per  share  which  was  made  on  the 
4th  of  February,  and  then  due,  in  the  sense  of  being  charged  upon 
the  shares:  Shaw  y.  Rowley  (\).  And  it  was  proved  at  the  trial, 
that,  by  a  rule  of  the  Stock  Exchange,  if  a  call  has  been  made 
upon  registered  shares,  before  the  transfer,  the  seller  is  authorised 
to  pay  the  same,  although  not  yet  due,  and  may  call  upon  the 
purchaser  to  reimburse  him ;  and  that,  if  the  purchasing  broker 
omits  to  pay,  he  is  liable  to  be  expelled  the  house. 

(WiLDB,  Ch.  J.,  referred  to  Child  v.  Morley  (2),  where  it  was  held 
that  a  broker  who  contracts  with  others  for  the  sale  of  stock  at  a 
future  day,  by  the  authority  of  his  principal,  who  afterwards 
refuses  to  make  good  the  bargain,  cannot,  by  paying  the  difference 
to  such  third  persons,  entitle  himself  to  maintain  an  action  on  an 
implied  assumpsit  against  his  principal  for  the  amount.) 

It  has  since  been  settled,  both  in  the  Court  of  Queen's  Bench  and 
in  the  Exchequer,  that  one  who  employs  a  broker  to  buy  shares  for 
him  on  the  Stock  Exchange  must  be  held  to  be  cognisant  of,  and 
bound  by,  the  rules  of  the  establishment.  [They  cited  Bayliffe 
V.  BtUterworth  (8)  and  Pollock  v.  Stables  (4).] 

(1)  73  B.  B.  726  (16  M.  &  W.  810),    (3)  74  B.  B.  702  (1  Ex.  425). 
per  Pabks,  B.  (4)  76  B.  B.  419  (12  Q.  B.  765). 

(2)  8  T.  B.  610. 

54—2 
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Batley  (Wilde,  Cli.  J.:   In  Scott  v.  Irving  (i)  an  assured  residing  at 

|,  wiLKiMs.      Glasgow,  employed  an  insurance-broker  in  London  to  recover  a  loss 

[  891  ]  from  the  underwriter :  the  loss  was  settled  in  part  by  the  under- 
writer setting  off  in  account  against  it,  a  debt  due  to  Iiim  from  the 
broker  for  premiums,  and,  as  to  the  residue,  by  his  paying  the 
broker  in  cash,  and  the  underwriter  then  erased  his  name  from  the 
policy :  the  broker  became  bankrupt,  and  never  paid  the  loss  to  the 
assured:   evidence   was   given   of  a  usage,  that,  on  adjustment, 

[  *892  ]  ^payment  was  generally  in  a  month,  and  that  the  practice  between 
the  broker  and  the  underwriter,  was,  to  set  off  in  account  between 
them  the  amount  of  premiums  due  to  the  underwriter,  against  the 
loss :  and  it  was  held  that  the  underwriter  was  not  entitled  to  treat 
the  set-off  in  account  between  him  and  the  broker,  as  payment  to 
the  assured,  the  latter  not  being  bound  by  a  usage  of  which  he  was 
not  shown  to  be  cognisant.  That  case  has  never,  that  I  am  aware 
of,  been  overruled. 

Maule,  J. :  Scott  V.  hting  is  the  last  of  a  series  of  cases, 
beginning  with  Riissell  v.  Bangley  (2),  which  went  upon  the  ground 
of  the  unreasonableness  of  paying  the  debt  of  one  with  the  money 
of  another,  as  was  said  by  the  Court  in  Todd  v.  Reid  (3).) 

In  Sutton  V.  Tathavi^  Littledale,  J.,  says  distinctly  and  without 
doubt,  that  *'  a  person  who  employs  a  broker,  must  be  supposed  to 
give  him  authority  to  act  as  other  brokers  do.  It  does  not  matter 
whether  or  not  he  himself  is  acquainted  with  the  rules  by  which 
brokers  are  governed." 

(Wilde,  Gh.  J. :  I  rather  think  Mr.  Justice  Littledale  was  not 
aware  that  he  was  overruling  a  decision  of  the  Court  after 
argument.) 

In  paying  the  amount  of  the  call,  the  plaintiff  acted  in  obedience 
to  the  custom  of  the  Stock  Exchange :  he  was  bound  by  that 
custom,  and  authorised  by  the  nature  of  his  employment  by  the 
defendant,  to  do  as  he  did. 

(Cresswell,  J. :  Does  not  this  resolve  itself  into  the  case  of  an 
erroneous  account  sent  by  the  broker  to  his  principal  ?) 

Bails  V.  Lhyd  (4)  was  a  case  of  that  description.    *     «     * 

(1)  3d  R  B.  396  (1  B.  &  Ad.  605).  (4)  76  B.  B.  338  (17  L.  J.  a  B.  247; 

(2)  4  B.  &  Aid.  395.  12  Q  B.  531). 

(3)  4  B.  &  Aid.  210. 
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(Mauls,  J. :  Daila  v.  Lloyd  was  a  *case  of  estoppel  in  pais,  like      Batlky 
Brisbane  v.  Dacres  (i),  and  that  class  of  cases.)  Wilkins. 

r  g2i  1 

The  defendant  was  bound  to  pay  the  call,  and  might  have'  been       r  ^^^c^f^  -. 
compelled,  by  a  bill  in  equity,  to  execute  and  register  the  transfer- 
deed  :  Wynne  v.  Price  (2).     [They  cited  Grisewood  v.  Justice  (s),  and 
referred  to  Humble  v.  Langston  (4)  and  Buwlby  v.  Bell  (5).] 

(WiLDB,  Ch.  J. :  I  feel  some  diflSculty  in  saying  that  a  man  who       [  897  ] 
buys  shares,  buys  subject  to  *the  rules  of  the  Stock  Exchange,  of       [  •898  ] 
which  he  may  not  be  cognisant.     And  there  is  this  further  diffi- 
culty, that   those  rules  are  framed  by,  and  are  to  receive  their 
construction  from,  a  body  that  is  totally  independent  of  the  rules 
of  law,  and  irresponsible.) 

Brittain  v.  Lloyd  {6) ,  where  all  the  authorities  are  collected,  is 
distinct  to  show  that  an  action  for  money  paid  will  lie,  under  the 
circumstances  of  this  case :  it  was  there  held  that  that  form  of 
action  is  maintainable  in  every  case  in  which  the  plaintiff  has  paid 
money  to  a  third  party,  at  the  request,  express  or  implied,  of  the 
defendant,  with  an  undertaking,  express  or  implied,  to  repay  it. 

Channellf  Serjt.,  in  support  of  his  rule : 

The  material  facts  upon  which  the  defendant  relies,  are  these : 
The  order  for  the  purchase  of  the  shares  was  given  on  the  22nd  of 
March.  On  the  80th,  a  bought-note  was  sent  to  the  defendant, 
making  the  sum  payable  by  him  for  the  shares  and  commission  IIZ. 
On  the  81st,  the  seller  of  the  shares  paid  a  call  of  21.  per  share 
thereon.  Down  to  this  time  nothing  appears  to  have  been  paid  by 
the  plaintiff.  On  the  5th  of  April,  the  day  on  which  the  transfer 
was  dated,  the  plaintiff  acknowledges  the  receipt  of  the  IIZ.  from 
the  defendant ;  on  the  6th  the  certificates  are  sent  to  the  defendant ; 
and  it  is  not  until  the  7th  that  any  intimation  is  given  to  the 
defendant  of  the  call  having  been  paid  by  the  seller,  or  of  his 
liability  to  repay  the  amount  to  her.  The  authority  of  the  broker 
was  clearly  at  an  end  before  he  took  upon  himself  to  pay  the  40Z. 
to  Miss  Bennett.  The  Stock  Exchange  had  no  jurisdiction  in  the 
matter.  Bayliffe  v.  Butterworth  and  Pollock  v.  Stables  only  show 
that  the  brokers  are  responsible  to  each  other  for  differences  in  the 
case  of  unexecuted  contracts.     Sutton  v.  *Tathain  is  in  substance  a       [  '899  ] 

(1)  14  R  R.  718  (5  Taunt.  143).  (4)  7  M.  &  W.  517. 

(2)  3  De  G.  &  Sin.  310.  (5)  3  C.  B.  284. 

(3)  13  L.  T.  22.  (6)  69  B.  R.  816  (14  M.  &  W.  762). 
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Batlky  case  of  the  Bame  description.  In  Dails  v.  Lloyd,  the  question  was 
WiLKiNs.  one  of  estoppel  only,  whether  the  defendants  were  bound  by  the 
mistake  they  had  made  in  the  account  delivered  by  them.  Wynne 
V.  Price  and  Grisezvood  v.  Jzistice  do  not  tend  to  throw  any  light 
upon  the  question.  In  Shaw  v.  Rowley,  the  plaintiflf's  liability  to 
pay  the  calls  was  not  directly  before  the  Court.  Bowlby  v.  Bell  is 
a  distinct  authority  to  show  that  this  action  is  not  maintainable. 
Fowler,  Miss  Bennett's  broker,  was  not  liable  to  his  principal  for 
the  40L  paid  by  her;  nor  could  he  have  recovered  it  from  the 
present  plaintiff;  and,  if  so,  there  is  no  pretence  for  saying  that 
the  plaintiff  could  enforce  it  as  against  the  defendant. 

The  opinions  of  Littledale,  J.,  in  Sutton  v.  Tatham,  and  of 
Parke,  B.,  in  Baylife  v.  Butterworth,  as  to  parties  unconnected 
with  the  Stock  Exchange  being  bound  by  its  rules,  though  not 
shown  to  be  cognisant  of  their  existence,  were  altogether  extra- 
judicial ;  and  they  are  clearly  opposed  to  the  doctrine  laid  down  in 
Child  V.  Morley,  Scott  v.  Irving,  Bartlett  v.  Pentland,  Gahay  v. 
Lloyd,  and  many  other  cases.  The  question  is,  whether  this  Court 
will,  in  deference  to  those  dicta,  overturn  a  long  series  of  deliberate 
decisions. 

WiLDB,  Ch.  J. : 

This  case  is  not  free  from  diflSculty;  but,  upon  the  whole,  I 
think  the  plaintiff  is  entitled  to  retain  his  verdict.  The  contract 
was  for  the  purchase  by  the  plaintiff  for  the  defendant  of  twenty 
Yale  of  Neath  Bailway  shares  at  808.  discount.  The  object  of  the 
purchaser  was,  to  obtain  the  shares,  with  all  the  responsibilities 
that  legally  attached  to  them,  at  a  deduction  of  80d.  from  the  2f. 
which  had  been  paid  as  a  deposit  on  the  original  allotment :  and 
he  was  liable,  therefore,  to  pay  such  sum  beyond  the  stipulated 
[  '900  ]  price  as  the  regulations  of  the  Company  subjected  the  shares  •to. 
He  has  got  what  he  intended  to  buy.  Supposing  the  present 
plaintiff  to  l>e  the  proper  person  to  sue,  on  what  ground  is  it  that 
the  defendant  is  sought  to  be  charged  with  the  402.?  He  con- 
tracted to  buy  the  shares  at  a  certain  price.  He  must,  therefore, 
have  contemplated  taking  them  subject  to  such  charges  as  the 
rules  and  regulations  of  the  Company  authorised,  whenever  they 
should  happen  to  be  imposed  upon  them.  He  calls  for  a  transfer. 
What  was  necessary  to  be  done  by  the  former  holder  of  the  shares 
in  order  to  effect  a  transfer  ?  The  call  of  2/.  per  share  must  be 
paid  either  by  the  purchaser  or  by  the  party  transferring.     It  is 
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true,  that  the  call  was  not  payable  until  the  12th  of  April,  and  that  Bayley 
the  defendant  might  have  delayed  the  payment  of  it  until  that  day,  vvilkik.s. 
by  forbearing  to  require  an  earlier  transfer.  Being  called  upon  to 
make  the  transfer,  Miss  Bennett,  to  enable  her  to  do  so,  and  thus 
get  rid  of  the  transaction,  pays  the  call  of  21.  per  share.  She 
clearly  did  not  contemplate  selling  at  lOs.  per  share  what  she  knew 
she  was  compellable  to  pay  40d.  per  share  additional  for  before  she 
could  perform  her  contract.  What  did  the  defendant  contemplate 
he  had  to  pay  ?  Why,  at  some  time  or  other,  all  that  had  already 
been  paid,  or  that  was  chargeable  upon  the  shares,  except  the  80«. 
discount.  I  observe,  that,  in  his  letter  of  the  17th  of  April,  the 
defendant  says  that  it  was  irregular  to  make  payment  of  the  call 
whilst  the  shares  were  in  the  market.  One  does  not  exactly  see 
what  that  means :  but  this  is  clear,  that  the  defendant  does  not 
affect  to  say  that  he  was  ignorant  of  the  fact  of  a  call  having  been 
made.  The  401.,  then,  was  a  sum  that  was  necessarily  paid  by 
Miss  Bennett,  in  order  to  enable  her  to  make  a  transfer  of  the 
shares  to  the  defendant.  What  is  the  contract  the  defendant  must 
be  understood  to  have  entered  into  with  his  broker?  What  did  he 
authorise  the  broker  to  do?  To  perfect  the  transaction.  ^Less  [*s»oi] 
than  that  would  be  unavailing.  He  was  to  do  the  needful.  The 
plaintiff,  at  the  defendant's  request,  makes  the  purchase  for  him, 
dealing  as  a  broker  at  the  Stock  Exchange,  and  according  to  the 
rules  of  that  establishment,  where  brokers  deal  with  each  other  as 
principals.  There  is  nothing  in  the  present  case  to  show  that  the 
defendant  contemplated  that  his  name  was  to  be  introduced  into 
the  transaction.  How  do  parties  deal,  who  do  not  disclose  the 
names  of  their  principals?  Why,  upon  their  own  individual 
responsibility.  It  is  reasonable  to  suppose  that  the  very  conse- 
quence should  take  place  which  the  rules  of  the  Stock  Exchange 
contemplate.  The  plaintiff,  acting  in  the  usual,  and  probably  the 
only  proper,  course  of  his  business  as  a  broker,  pays  the  money.  I 
have  looked  narrowly  to  see  upon  what  ground  it  was  that  the 
defendant  repudiated  the  payment.  But  I  do  not  find  that  he  does 
repudiate  the  plaintiff's  autliority  to  make  the  payment.  On  the 
contrary,  he  intimates  that  he  is  making  arrangements  to  induce 
the  party  to  whom  he  had  sold  the  shares,  to  pay  the  call.  The 
letter  of  the  4th  of  November,  though  written  after  action  brought, 
may  be  very  good  evidence  to  show  upon  what  footing  the  parties 
had  previously  been  dealing.  An  admission  made  on  the  morning 
of  the  trial,  would  be  evidence  to  that  extent.    I  infer  from  the 


856  1849.    C.  P.    7  C.  B,  901—908.  [bju 

Batlst  whole  transaction  that  the  defendant  intended  that  the  plaintiff 
WILKIN8.  should  act  as  his  agent.  Has,  then,  the  plaintiff  paid  the  money 
under  such  circumstances  as  to  disentitle  him  to  recover  it  back? 
He  dealt  with  the  broker  of  Miss  Bennett  as  a  principal.  If  he 
were  authorised  by  the  defendant  to  do  so,  would  not  the  latter  be 
bound  by  his  acts,  independently  of  any  regulations  of  the  place 
where  the  business  was  transacted  ?  Without,  therefore,  entering 
minutely  into  a  consideration  of  the  effect  of  the  rules  of  the  Stock 
Exchange,  when  I  find  parties  dealing  together  as  principals,  with 
[  *902  ]  *the  consent  and  authority  of  those  who  employ  them,  I  take  it  that 
all  the  consequences  resulting  from  such  a  mode  of  dealing,  must 
follow  from  the  original  authority.  It  is  quite  clear  that  the 
selling  broker  might  have  maintained  an  action  against  the  buying 
broker  to  recover  the  amount  of  the  call,  the  payment  of  which  was 
necessary  to  enable  him  to  make  the  transfer :  the  remedy  provided 
by  the  rules  of  the  Stock  Exchange  to  enforce  this,  is  merely 
cumulative.  As  between  the  two  brokers,  there  was  evidence  that 
they  dealt  as  principals.  The  defendant  bought  the  shares  subject 
to  all  the  consequences  legally  attaching  to  them.  He  is  now 
called  upon  to  bear  one  of  those  consequences.  He  resists,  on  the 
ground  that  he  was  ignorant  of  the  fact  of  a  call  having  been  made 
at  the  time  he  contracted  to  buy  the  shares.  His  broker  probably 
was  equally  ignorant  of  the  fact.  But  he  knew  that  calls  would  be 
made:  and  I  think  the  fair  result  is,  that  he  authorised  the 
plaintiff  to  act  as  principal  on  his  behalf,  and  to  incur  the  liability, 
and  make  the  payment  which  he  has  been  compelled  to  make.  I 
therefore  think,  although  I  am  free  to  admit  that  I  feel  the  case  not 
to  be  absolutely  void  of  doubt,  that  the  plaintiff  is  entitled  to  recover. 

COLTMAN,  J. : 

It  seems  to  me  that  this  case  is  not  attended  with  any  doubt  at 
all.  A  person  who  goes  into  the  Stock  Exchange  to  buy  shares, 
must  be  supposed  to  have  a  knowledge  of  the  usual  course  of 
business  there,  and  of  the  law  applicable  to  it.  When  a  man  buys 
railway  shares,  he  must  be  assumed  to  know,  that,  by  the  operation 
of  the  8  &  9  Vict.  c.  16,  s.  16,  he  cannot  obtain  a  transfer  until  all 
calls  in  arrear  have  been  paid.  What  was  the  contract  here? 
The  defendant  contracted  to  buy  twenty  Vale  of  Neaih  shares,  at 
[  903  ]  80«.  discount.  What  does  that  mean  ?  Why,  that  ♦he  will  pay  all 
the  calls  already  paid  or  charged  upon  the  shares,  subject  only 
to  a  deduction   of   80*.  per  share  from  the  amount    That  the 
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defendant  so  onderstood  the  contract,  is  clear  from  the  subsequent  Batlet 
correspondence :  he  does  not  deny  his  liability  to  pay  the  call  in  wilkinp. 
question,  but  only  asks  for  time.  Without  any  reference  to  the 
rules  of  the  Stock  Exchange,  the  plaintiff  having,  at  .the  request  of 
the  defendant,  rendered  himself  liable  to  be  sued  for  the  amount  of 
the  call  paid  by  Miss  Bennett,  he  has  been  compelled  to  pay  money 
which  his  principal  was  bound  to  pay,  and  therefore  an  action  well 
lies  to  recover  it  back  as  money  paid  to  his  principal's  use. 

Maule,  J. : 

I  also  think  the  plaintiff  in  this  case  is  entitled  to  recover  the  40/., 
as  money  paid  by  him  to  the  use  of  the  defendant.  The  construc- 
tion of  the  defendant's  order  is  very  plain.  He  desires  the  plaintiff 
to  buy  for  him  twenty  Vale  of  Neath  shares,  at  80«.  discount.  The 
meaning  of  that  is,  that  the  purchaser  is  to  become  the  owner  of 
the  shares,  upon  payment,  not  of  1002.  per  share,  the  nominal 
value,  but  of  all  such  sums  as  the  prior  holders  may  have  paid  or 
become  liable  to  pay  in  respect  of  them,  less  80«.  The  authority, 
therefore,  given  to  the  plaintiff  as  broker  enabled  him  to  buy  the 
shares,  and  to  incur  a  liability  to  pay  all  that  had  been  paid  upon 
them,  or  that  they  then  stood  charged  with,  less  80^.  The  defen- 
dant does  not,  throughout  the  transaction,  repudiate  or  deny  that 
authority.  The  plaintiff  having  been  employed  as  broker  to  do 
what  was  necessary  to  procure  a  transfer  of  the  shares,  and  having 
paid  to  the  vendor  a  call  which  she  had  been  compelled  to  pay 
before  a  transfer  could  be  effected,  I  think  he  did  nothing  more 
than  he  was  bound  to  do,  and  was  necessarily  done,  to  complete 
the  transaction  which  the  defendant  had  authorised  him  to  *enter  [  *904  ] 
into  on  his  behalf.  If  so,  a  good  case  as  for  money  paid  to  the 
defendant's  use  is  made  out.  Looking  at  the  correspondence  only, 
it  seems  to  me  clearly  to  establish  a  good  case  for  money  paid.  The 
letter  of  the  4th  of  November,  if  written  before  action  brought, 
would  have  been  good  evidence  of  an  account  stated.  But,  how 
stands  the  case  with  reference  to  the  former  part  of  the  correspon- 
dence ?  On  the  7th  of  April,  the  plaintiff  informs  the  defendant 
that  the  call  of  21.  per  share,  due  on  the  12th,  has  been  paid  by  the 
seller,  and  requires  him  to  remit  the  amount :  and  on  the  18th,  the 
day  after  the  call  was  payable,  the  plaintiff  again  writes  to  the 
defendant,  and  tells  him  that  he  has  paid  the  40/.  to  Miss  Bennett's 
broker.  The  defendant  is,  therefore,  without  the  excuse  suggested. 
He  is  not  called  upon  to  pay  the  call  until  after  the  time  at  which 
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Bayluy  the  Company  were  in  a  condition  to  enforce  it.  In  the  defendant's 
WiLKiNs.  letter  to  the  plaintiflf,  of  the  17th  of  April,  in  which  he  makes  the 
preposterous  proposal  to  him  to  endeavour  to  get  the  money  back, 
not  a  word  is  said  as  to  his  non-liability  to  pay  the  call.  Then,  on 
the  4th  of  November,  he  writes  to  the  plaintiff's  attorney,  asking 
for  time.  There  was  ample  evidence  to  show  that  the  money  was 
paid  by  the  plaintiff  on  account  and  to  the  use  of  the  defendant, 
before  the  commencement  of  the  action. 

Cresswbll,  J. : 

I  entirely  agree  with  the  rest  of  the  Court  in  the  view  they  take 
as  to  the  authority  given  by  the  defendant  to  his  broker,  and  that 
the  latter  acted  within  the  scope  of  his  authority.  It  is  satisfactoiy 
to  find,  from  the  defendant's  letters,  that  he  himself  took  the  same 
view  of  the  matter.  The  cases  of  Bowlby  v.  Bell,  and  Humble  v. 
Langston,  in  reality,  do  not  apply  at  all.  In  Humble  v-  Langston, 
the  defendant  had  bought  shares  of  the  plaintiff,  but  refused  to 
[  *905  J  accept  a  ^transfer ;  the  plaintiff,  having  been  compelled  to  pay  calls 
subsequently  made,  claimed  to  be  entitled  to  an  indemnity  from  the 
defendant,  upon  some  supposed  implied  undertaking.  I  was  unable 
to  collect  from  the  equity  cases  cited  whether  they  are  at  all  at 
variance  with  that  case.  If  the  plaintiff  had  been  compelled  to  pay 
calls  for  which  the  defendant  was  liable,  no  doubt  he  might  have 
sued  in  respect  of  the  special  damage.  As  to  Bowlby  v.  Beli^  the 
case  was  shortly  this  :  The  defendant  authorised  the  plaintiff  to  sell 
for  him  registered  shares.  All  parties  at  the  time  of  the  contract 
knew  that  the  shares  were  then  sent  in  for  the  purpose  of  being 
registered.  The  purchaser,  without  offering  to  pay  for  the  shares, 
or  tendering  a  transfer  for  execution,  either  to  the  seller  or  his 
broker  (the  plaintiff),  bought  other  shares,  and  claimed  and  received 
the  difference  in  the  price  from  the  plaintiff,  who  sought  to  recover 
it  from  his  principal,  as  money  paid  to  his  use.  But  the  Couet 
said :  ''If  the  contract  was  for  unregistered  shares,  the  plaintiff 
was  not  authorised  to  make  it:  and,  if  for  registered  shares, 
Richardson  (the  buyer),  not  having  tendered  a  transfer,  was  not  in 
a  situation  to  proceed  against  the  plaintiff ;  and,  consequently,  the 
payment  by  him  was  in  his  own  wrong,  and  did  not  give  him  a 
right  of  action  against  the  defendant  for  money  paid  to  his  use." 
The  question  there  was  quite  independent  of  any  rules  of  the  Stock 
Exchange, 

Huh  discharyed. 
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No  precise  form  of  words  is  uecessary  to  constitute  a  covenaut:  it  is        ^        ^ 
enough,  if  the  intention  of  the  parties  mutually  to  contract,  is  apparent 
from  the  general  scope  of  an  instrument  under  seal,  more  especially,  where 
it  commences  with  the  words  *'  it  is  hereby  agreed  by  and  between  the  said 
parties  in  manner  following." 

By  an  instrument  under  seal,  expressed  to  be  made  and  entered  into 
between  the  defendants  and  the  plaintiff,  it  was  *'  agreed  by  and  between 
the  parties,"  amongst  other  things,  that  the  defendants  should  grant  a  lease 
of  certain  premises  to  the  plaintiff,  for  twelve  years,  at  a  peppercorn  rent, 
for  the  purpose  of  the  plaintiff's  carrying  on  therein  the  manufacture  of 
patent- fuel, — that  all  the  coals  consumed  and  used  by  the  plaintiff  for  the 
purpose  of  his  manufacture  during  the  term,  should  be  bought  and  pur- 
chased of  the  defendants,  provided  the  defendants  could  and  should  supply 
him  with  the  quantity  that  should  from  time  to  time  be  required  by  him,  or 
to  such  extent  as  the  defendants  could  supply,  and  that  the  defendants 
should  charge  for  the  same  a  given  price,  and  no  more,  and,  further,  that 
the  defendants  should  not  be  compelled  to  supply  more  than  500  tons  per 
week,  and  that,  in  case  the  defendants  should,  from  some  substantial  cause, 
be  unable  to  supply  small  coal  to  the  extent  agreed  upon,  they  should  give 
the  plaintiff  six  months*  notice  of  such  their  inability,  and  in  such  case  the 
plaintiff  should  be  at  liberty  to  obtain  his  supply  of  coal,  or  the  excess 
beyond  the  quantity  the  defendants  could  supply,  from  any  other  source : 

Ileld,  that  this  instrument  was  properly  declared  upon  as  a  covenant  on 
the  pai-t  of  the  defendants  to  supply  the  plaintiff  with  coal  to  the  extent  of 
500  tons  weekly,  unless  unable  from  some  substantial  cause. 

This  was  an  action  of  covenant.  The  declaration  stated,  that, 
theretofore,  to  wit,  on  the  21st  of  July,  1847,  a  deed  was  made  and 
entered  into  by  and  between  the  defendants  of  the  one  part  and  the 
plaintiff  of  the  other  part,  profert,  and  the  said  deed  was  and  is  to 
the  tenor  and  in  the  words  and  figures  following,  that  is  to  say, 
*'  An  agreement  made  and  entered  into  the  21st  day  of  July,  1847, 
between  the  Governor  and  Company  of  Copper  Miners  in  England 
(meaning  the  defendants)  of  the  one  part,  and  H.  W.  Wood  (mean- 
ing the  plaintiff),  of  <&c.,  manufacturer  of  fuel,  of  the  other  part  : 
Whereas,  the  said  H.  W.  Wood  has  lately  erected  a  factory,  works, 
and  buildings  on  ♦part  of  a  certain  piece  of  land,  containing,  &c.,  f  •^^7  ] 
belonging  to  the  said  Governor  and  Company,  situate  at  Port  Talbot, 
in  the  county  of  Glamorgan,  South  Wales,  for  the  purpose  of  carry- 
ing on  the  manufacture  of  patent-fuel:  And  whereas  the  said 
Governor  and  Company  have  advanced  and  paid  to  the  said 
H.  W.  Wood,  for  and  towards  the  erection  and  completion  of  the 
said  factory,  works,  and  buildings,  and  the  machinery  therein, 
divers  sums  of  money,  amounting  in  the  whole  to  the  sum  of 
2,5001. :  And  whereas  the  said  Governor  and  Company  have  agreed 
to  grant  a  lease  of  the  said  piece  of  land,  and  the  manufactory  and 
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Wood  baildings,  and  other  the  premises,  to  the  said  H.  W.  Wood,  and  to 
The  Copper  filter  into  certain  other  arrangements  for  the  supply  of  coal  for  the 
Miners'  Co.  gg^j^j  manufactory,  and  otherwise,  on  the  terms  and  conditions  here- 
inafter mentioned :  Now,  these  presents  witness,  and  it  is  hereby 
agreed  by  and  between  the  said  parties  in  manner  following,  that  is 
to  say.  First,  That  the  said  Governor  and  Company  shall  grant  a 
lease  of  the  said  plot  or  parcel  of  land,  with  the  manufactory, 
buildings,  and  machinery  thereon,  to  the  said  H.  W.  Wood,  for  the 
term  of  twelve  years  from  the  25th  of  March  last,  at  a  peppercorn 
rent ;  such  lease,  and  a  counterpart  thereof,  to  be  prepared  at  the 
expense  of  the  said  H.  W.  Wood :  Second,  That,  immediately  upon 
such  lease  being  so  granted  by  the  said  Governor  and  Company, 
he,  the  said  H.  W.  Wood,  shall  execute  an  assignment  thereof  by 
way  of  mortgage  to  the  said  Governor  and  Company,  or  their 
trustee,  as  a  security  for  the  repayment  of  the  said  sum  of  2,500/., 
with  interest  after  the  rate  of  51.  per  cent,  per  annum,  within  seven 
years  from  the  date  thereof ;  such  mortgage  to  contain  a  power  of 
sale,  and  all  other  usual  powers  :  Third,  that  the  patent-fuel  manu- 
factured  by  the  said  H.  W.  Wood,  on  which  he  may  require  an 
advance,  shall  from  time  to  time  be  placed  and  laid  upon  a  certain 
[  *908 1  Apiece  of  land  which  shall  be  adjoining  to  the  said  piece  of  land  hereby 
agreed  to  be  demised,  but  divided  off  for  that  purpose  and  for  the 
purpose  next  hereinafter  mentioned,  and  shall  there  be  and  remain  in 
the  possession  of  the  said  Governor  and  Company,  as  a  security  for 
any  moneys  at  any  time  due  and  owing  to  the  said  Governor  and 
Company  by  the  said  H.  W.  Wood  on  any  account  whatsoever, 
excepting  the  said  sum  of  2,5002.  under  or  by  virtue  of  this  agree- 
ment :  provided,  nevertheless,  that  such  deposit  of  fuel,  and  such 
advance  or  advances,  shall  in  no  way  prevent  or  prejudice  the  sale 
of  fuel  from  time  to  time  by  the  said  H.  W.  Wood,  who  for  that 
purpose  shall  have  full  liberty  to  ship  or  give  delivery  orders  for 
the  same  ;  the  said  H.  W.  Wood  in  that  event  depositing  or  agree- 
ing to  deposit  with  the  said  Company  the  cash,  or  approved  bills, 
to  be  received  by  him  as  the  price  of  or  advance  upon  such  fuel, 
when  and  as  the  same  shall  be  sold:  Fourth,  that  all  the  coals 
consumed  and  used  by  the  said  H.  W.  Wood  for  the  purpose  of  his 
manufacture,  during  the  said  term  of  twelve  years,  shall  be  bought 
and  purchased  of  the  said  Company,  provided  the  said  Company 
can  and  shall  supply  him  with  the  quantity  that  shall  from  time  to 
time  be  required  by  him,  or  to  such  extent  as  the  said  Comi>any 
can  supply ;  and  that  the  said  Company  shall  charge  for  the  same 
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at  and  after  the  rate  of  8«.  lOd.  per  ton,  delivered  over  the  weigh-  Wood 
bridge  on  the  premises  of  the  said  H.  W.  Wood,  at  Port  Talbot  j.^^  copper 
aforesaid,  and  no  more  ;  the  said  coal  to  be  that  which  is  clean  and  Minrrs*  co. 
good  for  the  purpose  of  manufacturing  steam-fuel,  and  to  be  that 
which  is  known  as  small  coal  unscreened,  unless  passed  through 
a  screen  of  longitudinal  bars  not  less  than  four  inches  apart ;  and 
that  the  said  H.  W.  Wood  shall  use  and  consume  no  other  coal 
at  the  said  factory,  during  the  said  term,  than  that  which  is 
bought  and  purchased  of  the  said  Company,  excepting  *never-  [  •909  ] 
theless,  in  the  event  of  the  said  H.  W.  Wood  requiring  more 
small  coal  than  the  said  Company  can  and  shall  supply  him  with, 
and  excepting  nevertheless,  for  the  purpose  of  making  experiments, 
in  the  manufacture  of  fuel,  in  which  case  the  said  H.  W.  Wood  is 
to  be  at  liberty  to  purchase  and  consume  coal  not  being  the  Com- 
pany's coal,  such  purchases  and  consumption  of  coal  for  the 
purposes  of  experiment  not  to  exceed  fifty  tons  in  quantity  from 
any  six  collieries  in  any  one  year :  Fifth,  that  the  said  Company 
shall  not  be  compelled  to  supply  more  than  five  hundred  tons  per 
week;  and  that,  in  case  the  said  Company  shall,  from  some 
substantial  cause,  be  unable  to  supply  small  coal  to  the  extent 
agreed  upon,  the  said  Company  shall  give  to  the  said  H.  W.  Wood 
six  months'  notice  of  such  their  inability,  and,  in  such  case,  the 
said  H.  W.  Wood  shall  be  at  liberty  to  obtain  his  supply  of  coal,  or 
the  excess  beyond  the  quantity  the  said  Company  can  supply,  from 
any  other  source:  Sixth,  That  all  coal  supplied  to  the  said  H.  W. 
Wood  by  the  said  Company,  shall  be  delivered  over  the  weighbridge 
erected  at  Port  Talbot  aforesaid,  at  the  said  pa  tent- fuel  works,  at 
the  rate  of  Ss.  lOd.  per  ton,  including  the  use  of  trams,  waggons, 
haulage,  and  other  necessary  incidental  expense,  to  the  weighing 
machine,  and  the  use  of  trams  from  the  weighing  machine  to  the 
manufactory,  such  further  haulage  to  be  at  the  expense  of  the  said 
H.  W.  Wood  ;  and  the  said  H.  W.  Wood  shall,  if  he  shall  so  think 
fit,  be  at  liberty  to  pass  the  said  coal  over  a  screen  of  longitudinal 
bars  not  less  than  half  an  inch  apart ;  and  all  coal  which  will  not 
pass  through  such  screen  shall  be  deemed  rubble  coal,  and  shall  be 
taken  back  by  the  said  Governor  and  Company  within  fourteen  days 
after  notice  in  writing  shall  have  been  given  as  next  hereinafter  is 
mentioned,  and  paid  for  by  them,  in  cash,  at  the  rate  of  Is.  6d.  per 
ton,  at  the  periods  hereinafter  specified  for  the  rendering  accounts 
of  all  coal  ♦delivered :  Seventh,  That  the  said  Company  shall  supply  [  •sio  ] 
to  the  said  H.  W.  Wood,  in  lieu  and  in  place  of  the  rubble  coal  so 
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Wood  I'eturned,  free  of  cost  and  expense  to  him,  an  equal  quantity  of  the 
The  Copper  coal  hereby  agreed  to  be  delivered,  within  fourteen  days  after  notice 
Miners'  Co.  Jj^  writing  shall  have  been  given,  specifying  as  nearly  as  is  practic- 
able the  quantity  so  to  be  removed;  and,  in  case  the  said  Company 
shall  neglect  to  remove  the  said  rubble  coal,  and  to  replace  the 
same  with  such  coal  as  aforesaid,  within  the  time  aforesaid,  they 
shall  pay  to  the  said  H.  W.  Wood,  the  sum  of  2/.  per  diem,  to  be 
recovered  as  liquidated  damages :  Eighth,  That,  if  the  said  coal 
shall  not  be  of  such  quality  of  small  coal  as  is  required  by  the  said 
H.  W.  Wood,  and  fit  for  the  purposes  of  the  manufacture,  the  same 
shall  be  notified  to  the  said  Company  within  fourteen  days  after  the 
same  shall  have  been  delivered,  otherwise  the  same  shall  be  deemed 
and  taken  to  be  good  and  sufficient  for  the  purposes,  and  shall  be 
charged  for  accordingly ;  but,  in  case  the  said  H.  W.  Wood  shall 
give  notice  to  the  said  Company,  within  the  said  period  of  fourteen 
days,  that  the  said  coal  is  not  good  and  fit  for  the  purposes  of  the 
manufactory,  then  the  said  Company  shall  either  take  back  the 
same,  or  shall,  within  seven  days  after  such  notice  shall  have  been 
delivered,  refer  the  question  to  the  decision  of  an  individual  to  be 
agreed  upon  between  them,  and  the  said  H.  W.  Wood,  or,  in  case 
they  cannot  agree,  shall  give  the  name  of  a  referee,  who,  together 
with  a  referee  to  be  named  by  the  said  H.  W.  Wood,  or  such  third 
party  as  such  two  referees  shall  appoint,  shall  award  and  determine 
whether  such  smal^  ''oal  be  good  and  sufficient  for  the  purpose  of 
such  manufacture,  and  as  agreed  for ;  and,  in  either  of  the  said 
cases,  the  said  Company  and  the  said  H.  W.  Wood,  shall  be  mutually 
bound  by  such  decision :  Ninth,  That  the  said  H.  W.  Wood  shall 
be  at  liberty  to  erect  a  shipping-stage,  adjoining  the  said  fuel 
L  ^911  ]  *manufactory,  or  the  river  Avon,  and  the  said  Company  shall  con- 
tribute towards  the  cost  and  expense  of  erecting  the  same,  when  and 
after  the  same  shall  have  been  erected,  a  sum  not  exceeding  50/., 
and  shall  also  allow  the  said  H.  W.  Wood  to  make  use  of  some  one 
of  their  shipping-stages  and  weighing-machines  for  the  purpose  of 
shipping  patent-fuel,  or  receiving  pitch,  in  regular  turn  according 
to  the  stemming-list,  due  diligence  being  at  all  times  used  on  the 
float  at  Port  Talbot  aforesaid,  free  of  charge:  Tenth,  That  the 
account  for  all  coals  delivered  by  the  said  Company  to  the  said 
H.  W.  Wood,  after  the  rate  of  8«.  lOd.  per  ton,  shall  be  rendered  to 
the  said  H.  W.  Wood  every  three  months,  and  shall  include  all  coals 
delivered  during  that  period ;  and,  if  no  objection  be  stated  to  such 
account  within  ten  days  after  the  same  shall  have  been  delivered, 
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the  same  shall  be  taken  (errors  excepted)  as  a  correct  account,  and  Wood 
the  said  H.  W.  Wood  shall  be  debited,  on  the  tenth  day  of  the  theCoppkk 
succeeding  month,  with  the  amount  found  to  be  due  to  the  said  ^^nkks' co. 
Company  upon  such  account,  and  the  said  H.  W.  Wood  shall  there- 
upon accept  the  drafts  or  bills  of  the  said  Company  for  the  amount 
so  appearing  due,  such  bills  or  drafts,  including  interest  at  5L 
per  cent.,  to  be  drawn  at  not  less  than  twelve  months'  date : 
Eleventh,  That  the  said  H.  W.  Wood  shall  not  take  down  or  remove 
the  said  manufactory  and  premises  so  erected  and  built  as  aforesaid, 
or  the  machinery  in  and  about  the  same  ;  but  that  such  buildings, 
erections,  and  machinery,  shall  be  and  remain  as  a  security  to  the 
said  Company  for  all  moneys  that  shall  at  any  time  be  due  or 
owing  to  them,  either  on  account  of  advances  incident  to  the 
erection  of  such  buildings  and  machinery,  or  for  advances  made 
upon  manufactured  fuel,  if  any,  or  for  moneys  that  shall  be  due  in 
respect  of  coals  supplied,  or  any  other  account  whatever  under  and 
by  virtue  of  this  agreement:  provided  always,  nevertheless,  that, 
upon  *the  said  H.  W.  Wood  paying  or  securing  any  balance  that  [  '912  ] 
may  at  any  time  during  the  continuance,  or  at  the  determination, 
of  this  agreement,  be  due  from  the  said  H.  W.  Wood  to  the  said 
Company,  the  said  Company  shall,  if  required  so  to  do  by  the  said 
H.  W.  Wood,  take  at  a  valuation,  to  be  made  by  a  referee  or  referees 
so  to  be  chosen  as  aforesaid,  the  machinery  and  fixtures  of  and 
upon  the  said  manufactory  and  premises :  Twelfth,  That,  in  the 
lease  to  be  granted  to  the  said  H.  W.  Wood,  a  covenant  for  title 
shall  be  inserted  on  the  part  of  the  said  Company,  and  covenants 
shall  be  inserted  on  the  part  of  the  said  H.  W.  Wood,  that  the  premises 
BO  to  be  leased  shall  not  be  used  for  any  other  purpose  or  purposes 
than  that  of  the  manufacture  of  patent- fuel,  and  that  the  said  H. 
W.  Wood  shall  not  underlet  or  assign  the  said  premises,  or  any  part 
thereof,  without  the  consent  of  the  said  Company,  such  consent  not 
being  unreasonably  withheld :  Thirteenth,  That,  in  case  the  said 
H.  W.  Wood  shall  cease  to  use  and  consume  the  small  coal  of  the 
said  Company,  by  reason  of  their  inability  to  supply  him  there- 
with as  hereinbefore  mentioned  and  agreed,  or  otherwise  howsoever, 
and  the  said  H.  W.  Wood  shall  continue  in  the  occupation  of  the 
said  premises,  the  said  H.  W.  Wood  shall  pay  to  the  said  Company 
a  rent  or  sum  of  1002.  per  annum,  during  the  then  continuance  of 
this  agreement,  such  rent  to  commence  within  six  months  after  the 
said  H.  W.  Wood  shall  so  cease  to  use  and  consume  the  small  coal 
of  the  said  Company  as  aforesaid:    Fourteenth,  That  the   said 
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Wood        agreement,  to  be  determinable  as  aforesaid,  shall  continue  for  the 

TheCoppeb   tenu  of  twelve  years  from  the  date  hereof,  and  that,  at  the  expira- 

MiNKBM*  Co.    ijJqjj  q£  ^YiQ  said  term  of  twelve  years  from  the  date  hereof,  if  the 

said  H.  W.  Wood  shall  so  elect  and  determine,  and  of  such  election 

or  determination  shall  give  one  month's  notice  in  writing  to  the 

[  *9iH  ]  said  Company,  but  not  otherwise,  the  said  Company  shall  pay  *or 
allow  to  the  said  H.  W.  Wood  the  then  value  of  the  machinery  and 
fixtures,  such  value  to  be  ascertained  by  arbitration  in  the  manner 
hereinafter  mentioned  :  provided  also,  and  it  is  hereby  agreed  and 
declared  between  and  by  the  said  parties  hereto,  that,  if  at  any 
time  during  the  continuance  of  this  agreement,  any  disputes  or 
differences  shall  arise  between  the  said  parties,  respecting  any 
clause,  matter,  or  thing  herein  contained,  or  relating  to  the  pre* 
mises,  or  otherwise  arising  out  of  this  agreement,  the  same  shaU 
be  referred  to  the  arbitration  of  two  indifferent  persons,  one  to  be 
chosen  by  each  party  ;  and  the  decision  or  award  in  writing  of  saeh 
arbitrators,  in  case  they  shall  agree  upon  the  matters  in  dispute,  or 
of  their  umpire,  whom  they  are  hereby  authorised  to  appoint,  in 
case  they  shall  differ,  shall  be  binding  and  conclusive  on  the  said 
parties  hereto ;  provided  such  award,  whether  by  the  arbitrators  or 
their  umpire,  shall  be  in  writing,  and  be  delivered  to  the  parties 
within  one  calendar  month  after  the  matters  therein  contained 
shall  have  become  the  subject  of  reference  to  arbitration :  Provided 
that  the  said  piece  or  parcel  of  land,  manufactory,  and  premises, 
shall  not  be  a  security  for  a  larger  amount  than  5,00(M.  In 
witness,"  Sec. :  prout  patet,  &c. :  Averment,  that  after  the  making  of 
the  said  deed,  and  during  the  said  term  of  twelve  years,  which  had 
not  yet  expired,  and  in  the  week  next  after  the  making  of  the  said 
deed,  which  expired,  to  wit,  on  the  28th  of  July,  1847,  and  in  divers, 
to  wit,  twenty-five  successive  weeks  then  next  following,  and  which 
elapsed  before  the  commencement  of  this  suit,  the  plaintiff  required 
for  consumption  and  use,  for  him,  for  the  purposes  of  his  said 
manufactory,  in  each  of  those  weeks,  a  large  quantity,  not  exceed- 
ing 600  tons,  and  amounting,  to  wit,  to  600  tons,  of  the  said  small 
coal  so  to  be  supplied  to  him  weekly  by  the  defendants  as  aforesaid, 

[  *9i4  ]  and  the  ^plaintiff,  at  reasonable  times  before  the  expiration  of  each 
of  those  weeks,  to  wit,  on  the  22nd  of  July,  1847,  and  on  divers 
days  and  times  afterwards,  gave  the  defendants  notice  of  the 
premises,  and  required  of  them  to  supply  him,  in  each  of  those 
weeks  respectively  with,  and  deliver  to  him,  at  the  place  in  the  said 
deed  in  that  behalf  provided  for  and  agreed  on  as  aforesaid,  to  wity 
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over  the  weighbridge  on  the  said  premises  of  the  plaintiff  at  Port        Wood 

Talbot  aforesaid,  and  in  the  manner  named  in  the  said  deed,  and   trk  copper 

according  to  the  defendants'  said  covenant  in  the  said  deed,  the  said   m*»*m'  Co. 

quantities  of  the  said  coal  so  required  by  him  as  aforesaid,  not 

exceeding  500  tons  per  week,  and  so  to  be  by  the  defendants  supplied 

as  aforesaid :  that  the  plaintiff,  during  each  of  those  weeks,  and 

during  all  the  time  aforesaid,  was  ready  and  wilUng  to  buy  and 

purchase  of  the  defendants  those  quantities,  and  accept  and  receive 

and  pay  for  the  same  respectively,  at  the  place,  in  the  manner,  and 

upon  the  terms  in  and  by  the  said  deed  in  that  behalf  covenanted 

and  agreed  upon  as  aforesaid,  and  whereof  the  defendants  during 

all  the  times  aforesaid  had  notice :  That,  although  the  defendants, 

during  each  of  the  said  several  weeks,  could,  and  might,  and  ought, 

according  to  the  said  deed  and  their  said  agreement  in  that  behalf, 

to  have  supplied  the  plaintiff  with  the  said  quantities  of  the  said 

coal  which  the  plaintiff  so  required  as  aforesaid ;  and  although  the 

defendants  were  not  unable,  from  any  substantial  cause,  so  to  supply 

the  same,  or  any  part  thereof,  and  did  not  at  any  time  during  the 

time  aforesaid,  give  to  the  plaintiff  any  notice  of  their  inability  to 

supply  the  same ;  and  although  the  plaintiff  had  performed  the 

said   deed  in  all  things  therein  contained  on  his  part  to    be 

performed;  yet    that    the    defendants    did    not    nor    would,    in 

or  during  the    said    twenty-six    weeks,  or    at    any  other    time, 

supply  the  plaintiff  with  the  said  quantities   of   the   said  small 

*coal  so  to  be  supplied  to  him  by  the  defendants  as  aforesaid,  and      L  *9is  J 

so  required  by  the  plaintiff  as  aforesaid,  not  exceeding  600  tons  per 

week,  or  any  part  thereof,  contrary  to  the  said  deed  and  the 

defendants'  said  covenant  in  that  behalf:   and,  that,  after  the 

making  of  the  said  deed,  and  before  the  commencement  of  this  suit, 

to  wit,  on  the  22nd  of  July,  1847,  and  on  divers  days  and  times 

afterwards,  the  defendants  did,  under  and  by  virtue  of  the  said 

stipulations  and  covenants  in  that  behalf  contained  in  the  said 

deed,  supply  the  plaintiff,  at  his  request,  with,  and  deliver  to  him, 

divers  large  quantities,  to  wit,  2,019  tons  of  coal,  as  and  for  the 

said  small  coal  so  to  be  by  them  supplied  for  consumption  and  use 

by  him  for  the  purposes  of  his  said  manufacture,  and  at  the  times 

of  the  delivery  thereof,  divers  portions  thereof,  amounting  in  the 

whole,  to  wit,  to  400  tons,  would  not,  on  being  passed  over  a 

screen  of  longitudinal  bars  not  less  than  half  an  inch  apart,  pass 

through  such  screen,  and  the  same  were  rubble  coal  within  the 

true  intent  and  meaning  of  the  said  deed,  and  the  plaintiff  did 
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Wood  afterwards,  and  within  fourteen  days  after  the  days  and  times 
The^ppkb  respectively  when  the  said  quantities  of  coal  respectively  were  so 
MiNKBs*  Co.  supplied  and  delivered  as  aforesaid,  to  wit,  on  the  1st  of  August, 
1847,  and  on  divers,  to  wit,  twenty -nine  days  and  times  afterwards, 
and  before  the  commencement  of  this  suit,  give,  in  the  whole, 
divers,  to  wit,  thirty  notices  in  writing  to  the  defendants,  and  did 
require  of  them  thereby,  to  remove  and  take  back  divers  large 
quantities  in  the  said  notices  respectively  mentioned,  amounting, 
to  wit,  to  the  whole  of  the  said  quantities  of  rubble  coal,  and  to 
replace  and  supply  to  the  plaintiff,  in  lieu  and  place  of  the  said 
quantities  of  rubble  coal,  free  of  cost  and  expense  to  him,  an  equal 
quantity  of  the  said  small  coal  so  by  the  said  deed  agreed  to  be 
[  *916  ]  supplied  and  delivered  by  the  defendants  to  the  plaintiff  as  ^afore- 
said,  according  to  the  said  deed,  within  fourteen  days  next  after 
each  of  the  said  notices  respectively  were  so  given  as  aforesaid ; 
and  in  each  of  the  said  notices  the  plaintiff  specified,  as  nearly  as 
practicable,  the  quantity  of  the  said  rubble  coal  so  required  to  be 
removed  and  taken  back :  That,  although  fourteen  days  after  each 
of  the  said  notices  so  given  as  aforesaid,  had  elapsed  before  the 
commencement  of  this  suit ;  and  although  the  defendants  did  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  and  on  the  said 
several  days  and  times  last  aforesaid,  remove  and  take  back  the 
said  quantities  of  the  said  rubble  coal  so  required  to  be  removed 
and  taken  back  as  aforesaid ;  and  although  the  defendants,  daring 
those  fourteen  days  after  each  of  the  said  notices  so  given  as  afore- 
said, could  and  might  and  ought,  according  to  the  said  deed,  and 
their  said  agreement  in  that  behalf,  have  replaced  and  supplied 
the  plaintiff,  in  lieu  and  place  of  the  said  quantities  of  rubble  coal, 
an  equal  quantity  of  the  small  coal  so  by  the  said  deed  agreed  to 
be  supplied  and  delivered  by  the  defendants  to  the  plaintiff  afore- 
said, according  to  the  said  deed;  and  although  the  defendants 
were  not  unable  from  any  substantial  cause  so  to  supply  and 
deliver  the  same,  or  any  part  thereof,  and  did  not  at  any  time 
during  the  time  aforesaid  give  the  plaintiff  any  notice  of  their 
inability  to  supply  or  deliver  the  same  :  Yet  the  defendants  did  not 
nor  would  within  the  said  space  of  fourteen  days  after  each  of  the 
said  notices  was  so  given  by  the  plaintiff  as  aforesaid,  or  at  any 
other  time,  replace  or  supply  to  the  plaintiff  in  lieu  and  place  of 
the  said  quantities  of  rubble  coal,  an  equal,  or  any,  quantity  of  the 
said  small  coal  so  by  the  said  deed  agreed  to  be  supplied  and 
delivered  by  the  defendants  to  the  plaintiff  as  aforesaid,  according 
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to  the  said  deed,  bat  wholly  neglected  and  ref  ased  so  to  do,  and  Wood 
wholly  neglected  and  refased  so  to  do  for  and  daring  divers,  to  thb  copper 
wit,  150  days  after  the  *expiration  of  fourteen  days  after  each  ^i**»*'  Co. 
of  the  said  notices  was  so  given  as  aforesaid,  and  amounting  in 
the  whole,  to  wit,  to  4,500  days,  which  elapsed  before  the 
commencement  of  this  suit ;  and  that  thereupon  and  thereby  the 
defendants  afterwards,  and  before  the  commencement  of  this  suit,* 
to  wit,  on  the  24th  day  of  January,  1848,  became  and  were  liable 
to  pay,  and  indebted  to  the  plaintiff  in,  a  large  sum  of  money, 
amounting,  to  wit,  to  9,000Z.,  being  at  and  after  the  rate  of  22.  for 
each  and  every  of  the  said  days  which  the  defendants  so  neglected 
and  refused  to  replace  the  said  rubble  coal  with  the  said  small  coal 
as  aforesaid :  yet  that  the  defendants,  although  often  requested  by 
the  plaintiff  so  to  do,  had  not  yet  paid  to  him  the  said  sum  of 
9,0002.,  or  any  part  thereof,  and  the  same  remained  wholly  due  and 
unpaid  to  the  plaintiff;  and,  that,  by  means  of  the  said  several 
premises,  the  plaintiff  had  been,  for  and  during  all  the  time 
aforesaid,  greatly  impeded  in,  and  hindered  and  prevented  from, 
carrying  on  the  said  manufacture  of  patent-fuel,  and  hindered  and 
prevented  from  manufacturing  divers,  to  wit,  80,000  tons  of  the 
said  patent-fuel,  and  thereby  had  lost  and  been  deprived  of  divers 
great  gains  and  profits  amounting,  to  wit,  to  10,000Z.,  which  he 
might,  and  otherwise  would,  have  derived  and  acquired  therefrom, 
and  from  the  sale  and  disposal  of  such  patent-fael  when  manufac- 
tured; and  thereby  the  said  factory,  works,  and  buildings  and 
premises,  and  divers  large  quantities  of  machinery  and  chattels 
which  the  plaintiff  caused  and  procured  to  be  erected  and  set  up 
and  maintained  therein  for  the  purpose  of  carrying  on  the  said 
manufacture,  became  and  were  during  all  the  time  aforesaid,  and 
still  remained,  unproductive,  and  of  little  or  no  use  or  value  to  the 
plaintiff;  and  the  plaintiff  had  been  hindered  and  prevented,  during 
the  time  aforesaid,  from  having  the  use  thereof  and  using  the 
same ;  and  the  ^plaintiff  had  lost  and  been  deprived  of  the  use  of  [  *9i8  ] 
divers  large  sums  of  money,  amounting,  to  wit,  to  10,000Z.,  which 
he  invested  and  kept  for  the  purpose  of  carrying  on  the  said 
manufacture,  and  in  erecting,  procuring,  maintaining,  and  keeping 
the  said  factory,  works,  buildings,  premises,  machinery,  and 
chattels;  and  the  plaintiff  had  been  and  was,  by  means  of  the 
premises,  otherwise  much  damnified,  &c. 

The  defendants  demurred  specially  to  this  breach,  assigning  for 
cause, — ^that  it  does  not  appear  in  and  by  the  said  breach,  or  in 
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Wood  any  other  part  of  the  declaration,  that  the  defendants  ever  bound 
ThbCoppbb  themselves  by  any  covenant,  either  express  or  implied,  to  famish 
Miners'  Co.  ^  ^^^  plaintiff  500  tons,  or  any  quantity  of  coal,  weekly,  daring  the 
said  period  of  twelve  years  mentioned  in  the  said  deed  in  the 
declaration  mentioned,  or  during  any  portion  of  the  said  term  ;  nor 
does  it  appear  in  and  by  the  declaration,  that,  even  presuming  the 
'allegations  in  the  said  breach  to  be  correct,  that  the  plaintiff  hath 
any  cause  of  action  whatever  against  them,  the  defendants,  for 
their  refusing  or  neglecting  to  supply  him  with  the  quantities  of 
coal  in  the  said  breach  mentioned. 

There  was  also  a  second  breach,  as  follows :  That,  after  the 
making  of  the  said  deed,  and  before  the  commencement  of  this  sait, 
to  wit,  on  the  22nd  of  July,  1847,  and  on  divers  days  and  times 
afterwards,  the  defendants  did,  under  and  by  virtue  of  the  said 
stipulations  and  covenants  in  that  behalf  contained  in  the  said  deed, 
supply  the  plaintiff,  at  his  request,  with,  and  deliver  to  him,  divers 
large  quantities,  to  wit,  2,019  tons  of  coal,  as  and  for  the  said  small 
coal  so  to  be  by  them  supplied  for  consumption  and  use  by  him  for 
the  purposes  of  his  said  manufacture;  that,  at  the  times  of  the 
delivery  thereof,  divers  portions  thereof,  amounting  in  the  whole, 
[  *9i9  ]  to  wit,  to  400  tons,  would  not,  on  being  ^passed  over  a  screen  of 
longitudinal  bars  not  less  than  half  an  inch  apart,  pass  through 
such  screen,  and  the  same  were  rubble  coal  within  the  trae  intent 
and  meaning  of  the  said  deed ;  that  the  plaintiff  did  afterwards, 
and  within  fourteen  days  after  the  days  and  times  respectively  when 
the  said  quantities  of  coal  respectively  were  so  supplied  and  delivered 
as  aforesaid,  to  wit,  on  the  1st  of  August,  1847,  and  on  divers,  to 
wit,  twenty-nine  days  and  times  afterwards,  and  before  the  com- 
mencement of  this  suit,  give,  in  the  whole,  divers,  to  wit,  thirty 
notices  in  writing  to  the  defendants,  and  did  require  of  them  thereby 
to  remove  and  take  back  divers  large  quantities  in  the  said  notices 
respectively  mentioned,  amounting,  to  wit,  to  the  whole  of  the  said 
quantities  of  rubble,  and  to  replace  and  supply  to  the  plaintiff,  in 
lieu  and  place  of  the  said  quantities  of  rubble  coal,  free  of  cost  and 
expense  to  him,  an  equal  quantity  of  the  said  small  coal  so  by  the 
said  deed  agreed  to  be  supplied  and  delivered  by  the  defendants  to 
the  plaintiff  as  aforesaid  according  to  the  said  deed,  within  fourteen 
days  next  after  each  of  the  said  notices  respectively  were  so  given 
as  aforesaid ;  and  in  each  of  the  said  notices  the  plaintiff  specified 
as  nearly  as  practicable  the  quantity  of  the  said  rubble  coal  so 
required  to  be  removed  and  taken  back :  that,  although  fourteen 
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days  after  each  of  the  said  noticeB  so  given  as  aforesaid  had  elapsed  Wood 
before  the  commencement  of  this  suit ;  and  although  the  defendants  xhb  Ooppeb 
did  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  and  on  ^^^"^'  ^^' 
the  said  several  days  and  times  last  aforesaid,  remove  and  take 
back  the  said  quantities  of  the  said  rubble  coal  so  required  to  be 
removed  and  taken  back  as  aforesaid ;  and  although  the  defendants, 
during  those  fourteen  days  after  each  of  the  said  notices  so  given 
as  aforesaid,  could  and  might  and  ought,  according  to  the  said  deed 
and  their  said  agreement  in  that  behalf,  to  have  replaced  and 
supplied  to  the  ^plaintiff,  in  lieu  and  place  of  the  said  quantities  [  *920  ] 
of  rubble  coal,  an  equal  quantity  of  the  said  small  coal  so  by  the 
said  deed  agreed  to  be  supplied  and  delivered  by  the  defendants  to 
the  plaintiff  as  aforesaid  according  to  the  said  deed ;  and  although 
the  defendants  were  not  unable,  from  any  substantial  cause,  so  to 
supply  and  deliver  the  same,  or  any  part  thereof,  and  did  not  at 
any  time  during  the  time  aforesaid  give  the  plaintiff  any  notice  of 
their  inabiUty  to  supply  or  deliver  the  same ;  yet  the  defendants 
did  not  nor  would,  within  the  said  space  of  fourteen  days  after  each 
of  the  said  notices  was  so  given  by  the  plaintiff  as  aforesaid,  or  at 
any  other  time,  replace  or  supply  to  the  plaintiff,  in  lieu  and  place 
of  the  said  quantities  of  rubble  coal,  an  equal  or  any  quantity  of 
the  said  small  coal  so  by  the  said  deed  agreed  to  be  supplied  and 
delivered  by  the  defendants  to  the  plaintiff  as  aforesaid,  according 
to  the  said  deed,  but  wholly  neglected  and  refused  so  to  do,  and 
wholly  neglected  and  refused  so  to  do  for  divers,  to  wit,  one  hundred 
and  fifty  days  after  the  expiration  of  fourteen  days  after  each  of  the 
said*  notices  was  so  given  as  aforesaid,  and  amounting  in  the  whole, 
to  wit,  to  4,600  days,  which  elapsed  before  the  commencement  of 
this  suit ;  and  that  thereupon  and  thereby  the  defendants,  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  on  the 
24th  of  January,  1848,  became  and  were  liable  to  pay  and  indebted 
to  the  plaintiff  in  a  large  sum  of  money,  amounting,  to  wit,  to  9,000{. 
being  at  and  after  tho  rate  of  22.  for  each  and  every  of  the  said 
days  which  the  defendant  so  neglected  and  refused  to  replace  the 
said  rubble  coal  with  the  said  small  coal  as  aforesaid ;  yet  that  the 
defendants,  although  often  requested  by  the  plaintiff  so  to  do,  had 
not  yet  paid  to  him  the  said  sum  of  9,000/.,  or  any  part  thereof^  and 
the  same  remained  wholly  due  and  unpaid  to  the  plaintiff. 

To  this    breach    the  defendants  pleaded,  first,  that  *they   did       I  *'-^^^  ] 
not,  under  and  by  virtue  of  the  said  stipulations  and  covenants 
in  that  behalf  contained   in  the  said  deed,   supply  the  plaintiff 
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with,  or  deliver  to  him,  the  said  coal  in  the  said  breach  in 
that  behalf  mentioned,  as  and  for  the  said  small  coal  so  to  be 
by  them  supplied  for  consumption  and  use  by  the  plaintiff  for 
the  purposes  of  his  said  manufacture,  in  manner  and  form,  Ste. ; 
secondly,  that  the  said  portions  of  coal  in  the  said  second  breach 
in  that  behalf  mentioned,  would,  on  being  passed  over  a  screen  of 
longitudinal  bars  not  less  than  half  an  inch  apart,  pass  through 
such  screen,  and  that  the  same  were  not,  nor  was  any  part  thereof, 
rubble  coal  within  the  true  intent  and  meaning  of  the  said  deed ; 
thirdly,  that  the  plaintiff  did  not  give  the  said  respective  notices 
in  the  said  second  breach,  or  any  or  either  of  them,  in  that  behalf 
mentioned,  to  remove  and  take  back  the  said  quantities  of  rubble 
coal  in  the  second  breach  in  that  behalf  mentioned,  and  to  replace 
and  supply  to  the  plaintiff,  in  lieu  and  place  thereof,  the  said  small 
coal  in  that  behalf  mentioned,  in  manner  and  form,  &c. ;  fourthly, 
that  they,  the  defendants,  were  unable,  from  a  substantial  cause, 
to  supply  or  deliver  the  said  small  coal,  or  any  part  thereof,  in  the 
said  second  breach  in  that  behalf  mentioned ;  fifthly,  that  they  did, 
within  the  space  of  fourteen  days  after  each  of  the  said  notices  was 
so  respectively  given  by  the  plaintiff,  replace  and  supply  to  the 
plaintiff,  in  lieu  and  place  of  the  said  respective  quantities  of  rubble 
coal  in  the  said  second  breach  in  that  behalf  mentioned,  an  equal 
quantity  of  the  said  small  coal  so  by  the  said  deed  agreed  to  be 
supplied  and  delivered  by  the  defendants  to  the  plaintiff  as  afore- 
said,  according  to  the  said  deed  and  the  said  covenant  of  the 
defendants  in  that  behalf. 

Upon  each  of  these  pleas  issue  was  joined. 

By  an  order  of  Nisi  Frius  made  at  the  Gloucester  Spring  Assizes, 
1848,  it  was  ordered,  amongst  other  *  things,  that  the  jury  should 
find  a  verdict  for  the  plaintiff,  for  the  damages  in  the  declaration, 
costs  40«.,  subject  to  the  award  of  a  barrister,  to  whom  the  cause 
and  all  matters  in  difference  between  the  said  parties  were  referred, 
to  raise  on  his  award  such  questions  of  law  for  the  opinion  of  the 
Court  as  either  of  the  parties  might  call  on  him  to  do,  and  to  assess 
the  damages  contingently  upon  the  demurrer,  and  upon  the  views 
which  the  Court  might  eventually  take  of  the  questions  of  law; 
with  power  to  order  the  determination  of  the  contract,  and  the 
terms  upon  which  such  determination  should  take  place,  the 
demurrer  to  be  argued  at  the  same  time,  or  to  be  taken  as  part 
of  the  award,  so  as  to  be  heard  along  with  the  other  questions 
of  law. 
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By  rule  of  Court,  it  was  afterwards,  on  the  11th  of  May,  1848,       Wood 
ordered  ''that  the  arbitrator  shoald  be  at  liberty  to  make  and   thbCoppbb 
publish  two  several  awards,  at  different  times,  of  and  concerning  ^^^^^'  Co. 
the  different  matters  referred  to  him,  and  in  and  by  the  first  of  his 
said  awards  to  raise  such  points  of  law  for  the  opinion  of  the  Court 
as  either  of  the  parties  should  require  him  to  do,  and  to  assess  the 
damages  contingently  upon  the  demurrer  depending  in  the  cause, 
and  upon  the  views  which  the  Court  might  take  of  the  questions  of 
law  so  to  be  submitted  to  them  as  aforesaid ;  and  that,  after  the 
judgment  of  the  Court  should  have  been  given  upon  the  demurrer, 
and  also  upon  the  questions  of  law  to  be  submitted  to  the  Court  as 
aforesaid,  the  arbitrator  should  be  at  liberty  to  make  and  publish 
his  second  award  of  and  concerning  the  other  matters  so  as  aforesaid 
referred  to  him." 

At  the  request  of  the  parties,  the  arbitrator  accordingly  stated 
the  following  case  for  the  opinion  of  the  Court : 

This  was  an  action  of  covenant  brought  by  H.  W.  Wood  against 
the  Governor  and  Company  of  the  Copper  ^Miners  in  England,  [*923] 
to  recover  damages  for  the  breach  of  certain  covenants  contained 
in  a  deed  bearing  date  the  21st  of  July,  1847,  made  between  the 
defendants  of  the  one  part,  and  the  plaintiff  of  the  other.  Before 
and  at  the  time  of  the  execution  of  the  deed,  the  plaintiff  had  been 
and  was  the  occupier  of  certain  buildings  which  had  been  erected 
on  the  land  of  the  defendants  for  the  purpose  of  manufacturing  a 
certain  composition  made  of  small  coal  and  pitch,  called  *'  Bell's 
Patent  Fuel,"  and  was  carrying  on  the  manufacture  of  such  patent- 
fuel  therein  at  the  time  of  the  execution  of  such  deed.  The  defendants 
were  the  owners  of  certain  coal-mines  in  the  neighbourhood. 

On  the  21st  of  July,  1847,  the  day  of  the  date  of  the  agreement,  the 
defendants  delivered  to  the  plaintiff,  over  the  weighbridge  on  the 
plaintiff's  premises  at  Port  Talbot,  certain  quantities  of  coal  of  the 
description  mentioned  in  the  deed  as  small  coal  unscreened ;  and 
thenceforth  continued,  from  time  to  time,  till  the  commencement 
of  the  action,  to  deliver  divers  quantities  of  such  coal  to  the  plain- 
tiff in  the  manner  aforesaid,  amounting  in  the  whole  to  8,082  tons 
in  weight.  But  the  defendants  failed  to  deliver  to  the  plaintiff  the 
quantity  of  500  tons  per  week,  notwithstanding  they  had  received 
notice  from  the  plaintiff  that  he  required  the  full  quantity  of  500 
tons  to  be  sent  down  weekly,  and  notwithstanding  the  defendants 
were  able  to  supply  that  quantity  weekly. 

Of  the  coals  so  supplied  by  the  defendants  to  the  plaintiff,  846 
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Wood  tons  were  coals  which  could  not,  on  being  passed  over  a  screen  of 
Thb  Coppkb  longitudinal  bars  of  not  less  than  half  an  inch  apart,  pass  through 
MiMKBs'  Co.  g^gjj  screen.  These  last-mentioned  coals  the  plaintiff  rejected  as 
rubble  coal,  and  from  time  to  time  gave  the  defendants  certain 
notices  in  writing  specifying,  as  nearly  as  practicable,  the  quantity 
[  *92i  ]  of  rubble  coal  on  the  plaintiff's  premises,  *and  requiring  the  defen- 
dants to  remove  the  same  according  to  the  agreement.  The  first  of 
such  notices  was  given  by  the  plaintiff  on  the  16th  of  August,  1817, 
and  by  it  the  defendants  were  required  to  remove  about  20  tons  of 
rubble  coal  then  lying  in  the  plaintiff's  yard,  from  the  plaintiff's 
premises,  according  to  agreement.  On  the  26th  and  80th  of 
August,  the  6th,  13th,  and  28th  of  September,  the  4th,  11th,  18th, 
and  25th  of  October,  and  the  18th  and  28th  of  December  in  the 
same  year,  and  on  the  4th  and  18th  of  January,  1848,  the  plaintiff 
also  served  the  defendants  with  similar  notices  in  writing,  specifying 
as  nearly  as  practicable  the  quantity  of  coals  deemed  by  him  to  be 
rubble  coal,  and  requiring  the  defendants  to  remove  the  same. 

The  defendants  did,  in  fact,  subsequently  to  every  such  notice, 
and  within  fourteen  days  after  the  receipt  thereof,  remove  the 
rubble  coal  to  which  such  notice  applied.    The  defendants  also 
could  have  supplied  the  plaintiff  with  an  equal  quantity  of  small 
coal,  in  the  place  of  the  rubble  coal  removed,  and  were  not  unable, 
from  any  substantial  cause,  to  supply  or  deliver  the  said  small  coal. 
In  fact,  the  defendants  did,  subsequently  to,  and  within  fourteen 
days  after  the  receipt  of,  every  such  notice,  deliver  to  the  plaintiff, 
at  the  place  and  in  the  manner  mentioned  in  the  deed,  small  coal 
unscreened    exceeding  in  quantity  the  quantity   of  rubble  coal 
removed  by  them  in  pursuance  of  such   notice:  but  the  total 
quantity  of  coals  supplied  weekly  by  the  defendants  to  the  plaintiff, 
fell  short  of  the  quantity  of  500  ttms  per  week,  although  the  defen- 
dants might  and  could  have  supplied  the  plaintiff  with  that  quantity 
weekly.     There  was  no  act  done  by  the  defendants  on  the  first 
delivery  of  coals  next  after  every  such  notice,  or  at  any  other  time 
previous  to  the  commencement  of  the  action,  to  indicate  that  such 
delivery  was  for  the  purpose  of  replacing  the  rubble  coal  removed 
[♦926]      by  them;   nor  was   *there  any  direct  substitution  of  an   equal 
quantity  of  small  coal  in  lieu  and  in  place  of  the  rubble  coal 
removed. 

The  plaintiff  claimed  liquidated  damages,  under  the  second  breach, 
in  respect  of  every  default  on  the  part  of  the  defendants  to  replace 
the  rubble  by  small  coal,  after  notice  from  the  plaintiff  to  remove  the 
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rubble ;  such  damages  to  be  calculated  at  the  rate  of  21.  per  diem       Wood 
for  every  day  that  had  elapsed  from  the  expiration  of  every  such   xhe  Coppbe 
notice  of  default,  up  to  the  time  of  the  commencement  of  the  action.   ^^^^^'  Co. 
If  this  were  the  proper  mode  of  calculating  the  damages  in  respect 
of  the  second  breach,  the  arbitrator  found  that  they  would  amount 
in  the  whole  to  2,416Z. 

The  defendants  contended  that  the  plaintiff  was  not  entitled  to 
more  than  nominal  damages  in  respect  of  the  second  breach.  But 
that,  if  the  plaintiff  was  entitled  to  more  than  nominal  damages,  in 
that  case,  the  amount  of  such  damages  ought  to  be  assessed  in  one 
of  the  modes  following,  that  is  to  say,  either  at  the  sum  of  282., 
being  22.  per  diem  for  one  period  of  fourteen  days,  or  else  at  the 
sum  of  282.  in  respect  of  every  neglect  of  the  defendants  to  replace 
the  rubble  coal  after  notice,  by  which  mode  of  calculation  the 
damages  amounted  in  the  whole  to  8922.,  or  else  afc  the  sum  of  22. 
per  diem  for  every  day  from  the  expiration  of  the  first  notice  to  the 
commencement  of  the  action,  according  to  which  last  mode  of 
calculation  the  damages  amounted  in  the  whole  to  2962. 

The  questions  for  the  opinion  of  the  Court,  were,  first,  whether 
the  first  breach  was  sufficient  in  law.  If  the  Court  should  be  of 
opinion  that  it  was,  then  the  arbitrator  assessed  the  damages  sus- 
tained by  the  plaintiff  by  reason  of  such  breach,  at  2,2722.  If  not, 
then  judgment  was  to  be  entered  for  the  defendants  on  that  breach. 

Secondly,  whether  the  defendants,  by  the  delivery  to  the  plaintiff  [  926  ] 
of  the  small  coal  in  the  manner  stated  in  the  case^  did  supply  to 
the  plaintiff,  in  lieu  and  in  place  of  the  rubble  coal  returned,  an 
equal  quantity  of  coal  agreed  to  be  delivered  by  the  deed.  If  the 
Court  should  be  of  opinion  that  the  defendants  did,  under  the 
circumstances  stated  in  the  case,  supply  to  the  plaintiff,  in  lieu  and 
in  place  of  the  rubble  coal  returned,  an  equal  quantity  of  the  coal 
agreed  to  be  delivered  by  the  deed,  then  a  verdict  was  to  be 
entered  for  the  defendants  on  the  issue  joined  on  the  fifth  plea ; 
otherwise,  the  verdict  for  the  plaintiff  on  that  plea  was  to  stand. 

Thirdly,  if  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  a  verdict  on  the  issue  joined  on  the  fifth  plea,  then  the 
opinion  of  the  Court  was  requested,  whether  the  second  breach  was 
sufficient  in  Inw.  And,  if  the  Court  should  be  of  opinion  that  the 
second  breach  was  not  sufficient  in  law,  then  judgment  for  the 
plaintiff  on  such  breach  was  to  be  arrested. 

Fourthly,  if  the  Court  should  be  of  opinion  that  the  second 
breach  was  sufficient  in  law,  then  the  opinion  of  the  Court  was 
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Wood  requested  whether  the  plaintiff  was  entitled  to  more  than  nominal 
Thb  ^fpsb  damages  in  respect  of  the  second  breach.  And,  if  the  Court  should 
Mm  us'  Ca  1)3  Qf  opinion  that  the  plaintiff  was  entitled  to  more  than  nominal 
damages  in  respect  of  the  second  breach,  whether  such  damages 
were  properly  calculated  in  the  mode  contended  for  by  the  plaintiff; 
if  not,  whether  they  were  to  be  calculated  in  any,  and,  if  so,  in 
which,  of  the  modes  contended  for  by  the  defendants,  if  not,  the 
Court  were  asked  to  direct  in  what  way  the  damages  were  to  be 
calculated:  and  a  verdict  to  be  entered  for  the  plaintiff  for  the 
amount,  when  ascertained. 

And  the  arbitrator  directed  that  the  verdict  entered  for  the 
plaintiff  on  the  first,  second,  third,  and  fourth  issues  joined 
[  *927  ]  between  the  parties,  should  stand ;  and  *that  the  verdict  on  the 
fifth  issue  joined  between  the  parties  be  entered  for  the  plaintiff  or 
the  defendant,  as  the  Court  might,  upon  consideration,  direct ;  and, 
if  for  the  plaintiff,  then  with  such  damages  as  the  Court  might 
direct ;  and  that  judgment  should  be  finally  entered  for  such  party, 
and  in  such  form,  as  the  Court,  upon  consideration  of  the  premises, 
should  deem  meet ;  or,  if  the  Court  should  think  right  that  judg- 
ment for  the  plaintiff  be  arrested,  then  that  judgment  for  the 
plaintiff  be  arrested  accordingly. 

The  pleadings  in  the  cause,  and  the  deed  of  the  21st  of  July,  1847, 
were  to  form  part  of  the  case. 

The  case  and  demurrer  now  came  on  for  argument. 


Alexander,  in  support  of  the  demurrer  (i). 


(1)  The  points  marked  for  argument, 
on  the  part  of  the  defendants,  were : 

'*  First,  that,  although  the  plaintiff 
was  bound  by  the  deed  set  forth  in  the 
declaration  (subject  to  the  exceptions 
therein  contained)  not  to  use  or  con- 
sume at  the  said  factory  any  other  coal 
than  that  which  should  be  bought  and 
purchased  of  the  defendants,  it  was 
nevertheless  entirely  optional  with  the 
defendants  whether  they  would  supply 
such  coal  or  not ;  and  that  the  declara- 
tion does  not  disclose  any  covenant  on 
their  part,  either  express  or  implied,  to 
fumi^  the  plaintiff  with  any  quantity 
of  coal  during  the  said  period  of  twelve 
years,  or  during  any  portion  of  that 
time: 

'*  Secondly,  that,  although  the  stipu- 
lation as  to  notice,  contained  in  the 


fifth  article  of  the  said  deed,  may 
possibly  show  that  the  plaintiff  was 
not  at  liberty,  in  the  absence  of  any 
sudi  notice,  to  consume  on  his  said 
premises  small  coal  purchased  from 
any  person  or  persons  other  than  the 
defendants,  no  covenant  can  be  implied 
from  it  that  the  defendants  should, 
until  such  notice  should  be  given, 
supply  the  plaintiff  with  the  said 
quantity  of  500  tons  weekly ;  and  tiuit 
no  covenant  in  the  alternative,  either 
to  supply  the  said  quantity,  or  to  give 
the  said  notice  of  inability,  can  be 
implied  from  any  part  of  the  said 
deed: 

'<  Thirdly,  that  it  appears  in  and  by 
the  declaration,  and  under  the  dxeom- 
stances  therein  set  forth,  that  the 
defendants  were  not  bound  to  give  to 
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Talfourd,  Serjt.  (with  whom  was  Keadng),  contrh  (i). 
Alexander ^  in  reply.     *    ♦    ♦ 
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Wood 
r. 

TBB  Ck>PPKB 
If  IMBBS*  Go. 

[932] 


(It  was  ultimately  agreed  that  the  jary  should  be  discharged  as       [  986  ] 
to  the  fifth  issue.) 

WiLDB,  Ch.  J.: 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment  on 
the  demurrer,  and  that  the  deed  declared  on  amounts  to  a  cove- 
nant on  the  part  of  the  ^defendants  to  supply  small  coal  to  the  [  *9S6  ] 
plaintiff,  for  the  purpose  of  his  trade,  to  the  extent  of  500  tons  per 
week.  The  form  of  the  deed  does  not  show  clearly  in  one  part  a 
covenant  by  the  plaintiff,  and  in  another  part  a  covenant  by  the 
defendants :  but  it  is  an  instrument  under  seal,  and  the  intention 
of  the  parties  is  sufficiently  apparent  from  the  whole  language  of 
it :  it  shows,  with  reasonable  certainty,  what  it  is  that  was  intended 
to  be  contracted  for  by  each  party.  It  begins  with  reciting  that 
the  defendants  had  agreed  to  grant  to  the  plaintiff  a  lease  of  certain 
land  and  premises,  and  to  enter  into  other  arrangements  for  the 
supply  of  coal  for  the  plaintiff's  manufactory,  on  the  terms  and 


the  plaintiff  the  notice  required  by  the 
fifth  article : 

«<  Fourthly,  the  defendants  will  also 
contend,  if  necessary,  that,  upon  the 
true  construction  of  the  portion  of  the 
said  deed  to  whidi  the  first  breach 
applies,  the  plaintiff  was  always  at 
hberty,  even  without  such  notice  as  is 
mentioned  in  the  fifth  article,  to  obtain 
from  other  sources  any  quantity  or 
excess  of  small  coal  required  for  the 
purposes  of  his  factory,  immediately 
on  the  failure  of  the  defendants 
(whether  able  to  supply  the  said  coal 
or  not)  to  supply  him  with  any,  or  a 
sufficient  quantity  of  the  said  small 
coal ;  and  that  the  object  of  the  said 
stipulation  for  notice  was  merely,  that, 
in  the  event  of  the  actual  inabihty  of 
the  defendants  to  supply  any  portion 
of  the  said  quantity  of  500  tons  per 
week,  the  covenant  of  the  plaintiff  to 
use  no  other  coal  than  that  purchased 
of  the  defendants,  should,  as  to  such 
portion,  at  the  expiration  of  six  months 
from  the  time  of  giving  such  notice, 
thenceforth  entirely  oease." 


(1)  The  points  marked  for  argument 
on  the  part  of  the  plaintiff,  on  the 
demurrer,  were,  '*  That  the  deed  shows 
a  covenant  by  the  defendants  to  fur- 
nish to  the  plaintiff  600  tons  of  coal 
weekly,  during  the  term  of  twelve 
years ;  and  that  the  declaration  suffi- 
ciently shows  a  cause  of  action  against 
the  defendants  for  their  not  supplying 
him  with  the  quantities  of  coal  men- 
tioned in  the  breach." 

Those  stated  for  argument  on  the 
plaintiff's  part,  on  the  award,  were, 
"  That  the  first  breach  in  the  declara- 
tion is  sufficient  in  law,  for  the  reasons 
assigned  above,  and  that  he  is  entitled 
to  judgment  thereon  for  the  damages 
found  by  the  arbitrator ;  and  that  the 
second  breach  in  the  declaration  is  well 
assigned,  and  at  all  events  sufficient 
after  verdict;  and  that  the  verdict 
should  bo  entered  for  the  plaintiff  on 
the  fifth  issue,  upon  the  grounds  stated 
in  the  award,  and  for  damages  to  the 
amount  as  stated  in  the  award  to 
have  been  claimed  by  him  before  the 
arbitrator." 
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Wood  conditions  after  mentioned.  It  then  goes  on  to  state  that'  it  is 
The  Coppeb  thereby  agreed,  by  and  between  the  said  parties,  in  manner  follow- 
MIKKB8'  Co.  ijjg^  ^i^j^t  jg  CLgreed  ?  Why,  amongst  other  things,  that  aU  the 
coals  consumed  and  used  by  the  plaintiff  for  the  purpose  of  his 
manufacture  during  the  term,  shall  be  bought  of  the  defendants, 
provided  the  defendants  can  and  shall  supply  him  with  the  quantity 
that  shall  from  time  to  time  be  required  by  him,  or  to  such  extent 
as  the  defendants  can  supply ;  and  that  the  plaintiff  shall  use  and 
consume  no  other  coal  at  his  factory  during  the  term  than  that 
which  is  bought  of  the  defendants,  except  in  the  event  of  his 
requiring  more  small  coal  than  the  defendants  can  and  shall 
supply  him  with.  There  must  be  two  parties  to  a  transaction,  to 
make  it  enure  as  a  purchase.  When  two  persons  mutually  agree 
that  one  of  them  shall  purchase  goods  of  the  other,  that  amounts 
to  a  contract  that  the  one  shall  sell  and  that  the  other  shall  buy. 
The  words  ''provided  the  defendants  can  and  shall  supply  him 
with  the  quantity  that  shall  from  time  to  time  be  required  by 
him,"  have  not  the  effect  of  controlling  the  previous  words.  When 
the  plaintiff  contracted  to  purchase  from  the  defendants  all  the 
[  ♦937  ]  coals  which  were  *to  be  used  by  him,  it  was  necessary  that  he 
should  guard  himself  against  the  possibility  of  their  being  unable 
or  unwilling  to  furnish  him  with  the  required  supply.  It  was  to 
meet  that  contingency  that  these  words  were  introduced.  The 
object  the  defendants  had  in  view,  was,  to  restrain  the  plaintiff 
from  using  any  other  coal  than  that  which  came  from  their  colliery. 
Considering  this  as  a  contract  of  purchase  on  the  one  hand,  and  of 
sale  on  the  other,  and  looking  to  its  nature  and  object,  viz.  the 
promotion  of  the  manufacture  to  be  carried  on  by  the  plaintiff 
near  to  the  colliery  of  the  defendants,  the  contiguity  of  the  place 
of  supply  being  essential  to  the  plaintiff's  success,  seeing  that 
carriage  would  form  so  large  a  proportion  of  the  value  of  the  raw 
material ;  it  appears  to  me  to  be  plain  and  free  from  doubt,  upon 
the  words  of  the  fourth  stipulation  alone,  that  the  defendants  did 
contract  to  supply  the  plaintiff  with  coal  to  the  extent  of  500  tons 
weekly,  provided  they  were  of  ability  so  to  do.  Many  of  the 
subsequent  stipulations  confirm  this  view  of  the  fourth.  The  fifth 
provides  that  the  defendants  shall  not  be  compelled  to  supply  more 
than  500  tons  per  week,  and  that,  in  case  they  shall,  from  some 
substantial  cause,  be  unable  to  supply  small  coal  to  the  extent 
agreed  upon,  they  shall  give  the  plaintiff  a  certain  notice.  The 
thirteenth  provides  for  the  case  of  the  plaintiff's  ceasing  to  oonsume 
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the  coal  of  the  defendants,  by  reason  of  their  inability  to  supply 
him  therewith  *'  as  hereinbefore  mentioned  and  agreed."  There 
is  no  clause  in  the  deed  by  which  they  have  so  agreed,  unless  it  be 
the  fourth.  I  therefore  think  the  demurrer  cannot  be  supported  : 
it  is  founded  upon  a  construction  of  the  deed  which  its  language 
does  not  warrant. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  This  is  an  agreement  between  the 
parties ;  the  words  are  the  ^mutual  words  of  each.  If  the  case 
rested  upon  the  fourth  stipulation  alone,  I  must  confess  I  should 
have  doubted  whether  it  could  be  said  that  the  defendants  covenanted 
to  supply  the  plaintiff,  to  the  extent  of  their  ability,  with  all  the 
coal  required  by  him  for  the  purpose  of  his  manufacture ;  although, 
considering  the  relative  position  of  the  parties,  it  might  reasonably 
be  supposed  that  such  was  their  intention.  That  clause  is  certainly 
open  to  the  construction,  that  it  was  only  intended  that  the 
plaintiff  should  buy,  if  the  defendants  could  and  did  supply  the 
requisite  quantity.  All  doubt,  however,  is  removed  by  the  fifth 
stipulation,  which  clearly  shows  that  the  defendants  considered 
themselves  bound  to  supply  some  coal,  and  therefore  limit  their 
obligation  to  the  supply  of  600  tons  weekly.  I  think  the  case  is  a 
perfectly  plain  one. 

Maule,  J. : 

I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment  on 
this  demurrer.  This  agreement  is  not  in  the  regular  form  of  a 
covenant:  it  was,  probably,  however,  more  intelligible  to  the 
immediate  parties  in  its  present  shape,  than  if  it  had  been  more 
formal.  I  have  no  difficulty  in  seeing  that  their  intention  was, 
that  the  plaintiff  should  buy  his  coal  of  the  defendants,  and  that 
they  should  sell  their  coal  to  him.  Upon  the  construction  contended 
for  on  the  part  of  the  defendants,  many  of  the  words  that  are 
introduced  into  the  instrument  are  insensible.  The  words  "  provided 
the  Company  can  and  shall  supply  him  with  the  quantity  that  shall 
from  time  to  time  be  required  by  him,"  are  relied  on  as  limiting  and 
controlling  the  previous  words.  But  the  word  ''  shall  "  is  evidently 
used  with  reference,  by  anticipation,  to  what  comes  afterwards,  by 
way  of  limitation,  in  the  fifth  stipulation.  The  intention  of  the 
parties  is  sufficient  to  constitute  a  covenant,  in  an  instrument  under 
seal,  commencing  with  *the  words,  ''it  is  agreed  between  the  said 


Wood 

The  Copper 
Miners*  Co. 


[  •938  ] 


[  •ass  ] 
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Wood  parties,  as  follows."  If  it  is  competent  to  give  the  words  of  the 
ThbCoppbb  fourth  stipulation  that  sense,  the  subsequent  words  of  this  instru- 
MivBBs*  Co.  ment  abundantly  show  that  it  is  the  true  sense. 

Gbesswell,  J. : 

I  am  entirely  of  the  same  opinion.  The  words  in  this  deed  are 
the  words  of  both  parties.  Taking  the  fourth  stipulation  alone,  the 
observations  of  my  brother  Maule  seem  to  me  to  be  strong  to  show 
that  this  is  a  covenant  by  the  defendants  to  supply  the  plaintiff 
with  coals,  as  far  as  they  were  of  ability,  to  the  extent  required, 
subject  to  the  limitation  provided  by  the  fifth  stipulation. 

Judgment  for  the  plaintiffs  on  demurrer. 


1849.  PQjj  jj   BRAMMALL  v.  COLLINGE. 

June  6. 

(7  C.  B.  030—060 ;  S.  0.  18  L.  J.  C.  P.  805 ;  13  Jur.  791.) 

[  999  1 

The  perpetual  curate  of  a  curacy  augmented  by  the  QovemoiB  of  Queen 

Anne's  Bounty,  with  the  confirmation  of  the  Ordinary  and  immediate 
patron,  granted  a  lease  for  years  of  unopened  mines,  which  had  not  before 
been  leased ;  but  the  patron  of  the  advowson  was  no  party :  Held,  that  the 
lease  was  void  at  common  law,  for  want  of  confirmation  by  the  patron 
paramount;  and  that  it  was  not  set  up  by  the  acceptance  of  rent  by  the 
lessor's  successor  in  the  curacy,  the  only  effect  of  Uie  acceptance  of  rent 
being,  to  create  a  tenancy  from  year  to  year. 

This  was  an  action  of  ejectment,  brought  for  the  recovery  of 
certain  lands  situate  in  the  parish  of  Prestwich-cum-Oldham,  in  the 
county  of  Lancaster. 

The  declaration  contained  counts  on  demises  laid  on  the  Ist  of 
May>  1841,  and  Slst  of  December,  1846. 
[  940  ]  The  cause  came  on  for  trial  at  the  last  Summer  Assizes  for  the 

southern  division  of  the  county  of  Lancaster,  when  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the 
following  case : 

The  lands  sought  to  be  recovered  in  this  action,  are  called  the 
Nether  Hey  Estate,  and  are  situate  in  the  township  of  Oldham,  in 
the  parish  of  Prestwich-cum-Oldham,  in  the  southern  division  of 
the  county  of  Lancaster,  and  were,  prior  to  the  year  1847,  in 
the  diocese  of  Chester.  The  chapelry  of  Shaw  is  in  the  patronage  of 
the  rector  for  the  time  being  of  the  parish  of  Prestwich-cum-Oldham ; 
and,  prior  to  the  year  1847,  was  within  the  jurisdiction  of  the 
Bishop  of  Chester,  as  Ordinary. 

In  the  year  1718,  the  chapelry  of  Shaw  was  duly  augmented  by 
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the  Governors  of  Queen  Anne's  Bounty ;  by  virtue  of  which,  and  by       dok  cL 
force  of  the  statute  made  in  that  behalf,  it  became  a  perpetual  curacy.      ^^^^^^^^ 

By  indenture  bearing  date  the  2nd  of  November,  1724,  made  Collikgb. 
between  the  Bev.  William  Assheton,  B.D.,  then  being  rector  of 
Prestwich-cum-Oldham,  of  the  first  part,  the  Governors  of  the 
Bounty  of  Queen  Anne,  of  the  second  part,  and  John  Eippax,  clerk, 
then  being  the  curate  of  Shaw  chapel,  of  the  third  part,  after  reciting 
the  grant  of  the  Governors  made  in  1718,  it  was  witnessed,  that,  for 
the  consideration  therein  mentioned,  he  the  said  William  Assheton, 
at  the  nomination  of  the  said  Governors,  granted,  bargained,  and 
sold  unto  the  said  John  Eippax,  and  his  successors,  curates  of  Shaw 
chapel  aforesaid.  All  that  messuage  or  tenement,  with  the  appurten- 
ances, commonly  called  or  known  by  the  name  of  Nether  Hey, 
together  with  the  dwelling-houses  and  parcels  of  land  therein  more 
particularly  described  (the  same  being  the  premises  hereinbefore 
called  the  Nether  Hey  Estate),  to  hold  the  said  messuages  or 
tenements,  lands,  and  premises,  with  their  appurtenances,  unto  the 
*said  John  Kippax,  and  his  successors,  curates  of  Shaw  chapel  [  *9ii  ] 
aforesaid,  for  ever,  for  a  perpetual  augmentation  of  the  said  chapel. 

(A  copy  of  that  indenture  accompanied  the  case,  and  either  party 
was  to  be  at  liberty  to  refer  to  it,  as  if  set  out  therein.) 

The  above  indenture  was  in  due  manner  executed  by  the 
Governors  of  Queen  Anne's  Bounty,  by  the  said  William  Assheton, 
and  by  the  said  John  Eippax,  and  was  inroUed,  within  six  months, 
in  the  Court  of  Chancery. 

From  the  time  when  the  estate  of  Nether  Hey  was  so  conveyed  as 
aforesaid,  up  to  the  time  of  the  granting  the  leases  hereinafter 
mentioned,  the  same  has  been  enjoyed  by  the  curates  of  the 
chapelry  of  Shaw  ;  and,  during  that  time,  there  have  been  several 
incumbents  of  the  rectory  of  Prestwich-cum-Oldham,  and  several 
curates  of  the  chapelry  of  Shaw.  But,  at  the  date  of  the  leases 
hereinafter  mentioned,  the  Bev.  Thomas  Blackburne,  one  of  the 
lessors  of  the  plaintiff,  was  the  incumbent  rector  of  Prestwich-cum- 
Oldham,  and  the  Bev.  James  Hordern  was  the  perpetual  curate  of 
the  chapelry  of  Shaw. 

For  more  than  twenty  years  prior  to  the  granting  of  the  lease 
hereinafter  next  mentioned,  and  during  the  curacies  of  Mr.  Hordern 
and  his  last  two  predecessors,  one  Abraham  Clegg  occupied  the 
Nether  Hey  Estate,  as  yearly  tenant,  paying  an  annual  rent  of  501. 
to  the  curate  of  Shaw  for  the  time  being.  He  paid  that  rent  merely 
for  the  occupation  of  the  surface. 
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Dob  (L  During  the  time  that  Abraham  Glegg  occupied  as  such  tenant,  he 

V.  and  Abraham  Lees  bored  in  the  said  estate,  to  search  for  coal,  but 

CoLLiNOE.     ^^j.^  ^^|.  gQc^gggfQi  in  finding  any ;  and,  prior  to  the  granting  of  the 
lease  hereinafter  next  mentioned,  no  coals  had  been  wrought  or 
[  *912  ]      gotten  under  the  said  estate.    But,  in  or  about  the  ^year  1888,  the 
defendant  commenced  working  the  coals. 

On  the  29th  of  September,  1830,  by  an  indenture  then  made 
between  the  Bev.  James  Hordern,  therein  described,  of  the  one  part, 
and  the  defendant,  therein  described,  of  the  other  part,  it  was 
witnessed,  that,  for  the  considerations  therein  mentioned,  he  the  said 
James  Hordern  did  demise  unto  the  said  James  Collinge,  his 
executors,  administrators,  and  assigns.  All  that  messuage  or  tenement 
and  farm  known  by  the  name  of  Nether  Hey,  situate  as  therein 
described,  with  the  appurtenances ;  and  also  all  the  parcels  of  land 
therein  described  (the  same  being  the  premises  hereinbefore  called 
the  Nether  Hey  Estate) ;  and  also  all  the  mines,  veins,  beds,  and 
seams  of  coal  and  cannel,of  all  kinds,  nature,  and  quality,  lying  and 
being  within  or  under  the  aforesaid  several  parcels  of  land;  and 
also  full  liberty  to  and  for  the  said  James  Collinge,  his  executors, 
administrators,  and  assigns,  agents,  and  servants,  to  enter  into  and 
upon  the  said  lands,  from  time  to  time,  and  at  all  times  during  the 
continuance  of  the  said  demise,  and  to  dig,  bore,  delve,  sink,  search 
for,  get,  and  raise  the  coal,  cannel,  culm,  and  slack  lying  and  being 
in  such  mines,  veins,  beds,  and  seams,  and  to  dig,  sink,  drive,  run, 
and  make  any  pits,  shafts,  levels,  soughs,  trenches,  and  watercourses 
in  and  about  the  said  mines  and  works ;  and  also  to  erect,  in  and 
upon  the  said  lands,  engines,  gins,  and  other  machines,  smithies, 
forges,  and  other  buildings,  and  use  all  such  devices,  ways,  and 
means  as  should  be  found  necessary  for  draining,  raising,  and 
getting,  and  working  the  said  mines,  veins,  beds,  and  seams  of  coal 
and  cannel ;  and  to  place,  stack  up,  and  lay  such  coal,  and  the 
earth,  rubbish,  and  soil  to  be  raised  out  of  the  pits,  upon  the  said 
lands ;  and  also  to  make  roads,  railroads,  pools,  reservoirs,  canals, 

[  'SiS  ]  and  watercourses,  in,  through,  and  over  the  said  lands,  *and  to  do 
and  perform  all  things  necessary  or  expedient  for  taking,  conveying, 
carrying  away,  and  disposing  of  the  said  coal  and  cannel,  To  have 
and  to  hold  the  said  messuage  or  tenement  and  farm,  and  parcels 
of  land,  and  To  have,  hold,  use,  and  enjoy  the  said  mines,  veins, 
beds,  and  seams  of  coal  and  cannel,  culm,  or  slack,  liberties, 
privileges,  and  powers  aforesaid,  unto  the  said  James  Collinge,  his 
executors,  administrators,  and  assigns,  from  the  day  of  the  date 
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thereof,  for  the  term  of  fifty  years  thence  next  ensuing,  and  fully  to       Dob  d. 
be  complete  and  ended,  if  he  the  said  James  Hordern  should  so  ^ 

long  happen  to  live  and  continue  incumbent  of  the  curacy  of  Shaw  Collingb. 
aforesaid ;  Yielding  and  paying  therefore,  yearly,  during  the  first 
two  years  of  the  said  term,  unto  the  said  James  Hordern,  his 
executors,  administrators,  or  assigns,  the  yearly  rent  or  sum  of  150Z., 
and  yielding  and  paying,  from  and  immediately  after  the  expiration 
of  the  first  two  years  of  the  said  term,  yearly  and  every  year  during 
the  continuance  of  the  said  term,  unto  the  said  James  Hordern,  his 
executors,  administrators,  and  assigns,  the  clear  annual  rent  or 
sum  of  2002. 

(A  copy  of  this  indenture  also  accompanied  the  case,  and  either 
party  was  in  like  manner  to  be  at  liberty  to  refer  to  it.) 

After  the  granting  of  the  last-mentioned  lease,  the  said  Abraham 
Clegg  continued  to  occupy  the  surface  of  the  said  Nether  Hey 
Estate,  as  tenant  to  the  defendant ;  and,  in  or  about  the  year  1882, 
the  defendant  opened,  and  has  since  hitherto  worked,  the  mines 
which  lie  under  that  estate ;  and  the  same  are  still  in  the  occupation 
of  the  defendant. 

By  indenture  bearing  date  the  24th  of  December,  1889,  made 
between  the  said  James  Hordern,  therein  described,  of  the  first  part, 
the  Bight  Bev.  Father  in  God,  John  Bird,  Lord  Bishop  of  Chester, 
Ordinary  of  *the  said  curacy,  of  the  second  part,  the  Bev.  Thomas  [  •s^*  ] 
Blackburne,  of  Prestwich,  in  the  county  of  Lancaster,  rector  and 
patron  of  the  said  curacy,  of  the  third  part,  and  the  defendant,  as 
therein  described,  of  the  fourth  part, — it  was  witnessed,  that,  for 
the  consideration  therein  mentioned,  the  said  James  Hordern^ 
according  to  his  estate  and  interest  in  the  said  premises,  and  so  far 
only  as  he  lawfully  could  or  might,  demised  and  leased,  and  the  said 
Bibhop  and  Thomas  Blackburne  consented  unto  and  confirmed  unto 
the  defendant,  all  that  messuage  or  tenement  and  farm  known  by 
the  name  of  Nether  Hey,  with  the  several  parcels  of  land  therein 
mentioned,  being  the  said  premises  called  the  Nether  Hey  Estate, 
and  then  in  the  occupation  of  Abraham  Clegg,  and  his  under- 
tenants ;  and  all  and  every  the  mines,  veins,  beds,  and  seams  of 
coal  and  cannel,  of  all  kinds,  nature,  and  quality,  lying  and  being 
within '  or  under  the  aforesaid  messuage  or  tenement,  farm,  and 
parcels  of  land  ;  and  also  full  and  free  liberty,  licence,  power,  and 
authority,  to  and  for  the  defendant,  his  executors,  administrators, 
and  assigns,  servants,  miners,  and  workmen,  from  time  to  time, 
and  at  all  times  thereafter  during  the  continuance  of  the  said 
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DoK  d.       demise,  to  enter  in  and  upon  the  said  lands  and  premises,  or  any 
^"r!*^^^    part  of  them,  and  to  bore,  dig,  delve,  sink,  search  for,  get,  and  raise 
OoLLiNGK.     Q^Q  QQ^]^  cannel,  culm,  and  slack  lying  and  being  in  such  mines, 
beds,  and  seams,  and  to  dig,  sink,  drive,  run,  and  make  any  pits, 
shafts,  levels,  soughs,  trenches,  and  watercourses,  in  and  about  the 
said  mines  and  works ;  and  also  to  set  up  cottages  for  workmen, 
engines,  machines,  smithies,  and  forges  and  other  buildings,  and 
use  all  devices  for  laying  dry,  raising,  and  getting  the  said  coal  and 
cannel,  and  also  the  coal  and  cannel  lying  and  being  within  or 
under  the  lands  or  grounds  belonging  to  any  other  person  or 
persons  whomsoever,  of  which  the  defendant,  either  solely,  or 
[  ^946  ]      jointly  with  any  other  person  or  ^persons,  then  was,  or  of  which  he 
the  defendant,  his  executors,  administrators,  or  assigns,  either 
solely  or  jointly,  should  or  might  at  any  time  during  the  term 
thereby  granted  become  lessee  or  proprietor,  and  to  place,  stack  up, 
and  lay  such  coal  and  cannel,  and  the  earth,  rubbish,  and  soil  to  be 
raised  out  of  such  pits  or  shafts  and  mines,  upon  the  said  lands, 
and  to  make  railways,  pools,  reservoirs,  canals,  and  watercourses, 
and  to  get  stone  and  gravel,  and  to  dig  clay,  marl,  and  sand,  and  to 
temper,  mould,  make,  and  burn  such  clay,  marl,  and  sand  into 
bricks,  at  any  convenient  place  or  places  upon  the  said  lands  and 
grounds,  nevertheless,  such  stone,  gravel,  and  bricks,  only  to  be 
used  in  and  about,  and  for  the  purposes  of,  the  said  works,  and  for 
repairing  the  buildings  then  in  being  on  the  said  lands ;  and  also 
to  have  like  liberty  to  do  and  perform  all  reasonable  acts  for 
carrying  away  the  coal,  and  liberty  of  full  ingress,  egress,  and 
regress  into,  from,  and  out  of  the  said  lands  and  premises,  with  or 
without  horses  and  carriages ;  To  hold  to  the  said  James  Collinge, 
his  executors,  administrators,  and  assigns,  from  the  date  thereof, 
for  the  term  of  twenty-one  years    from    thence    next  ensuing: 
Yielding  and  paying  yearly  and  every  year  unto  the  said  James 
Hordern,  and  his  successors,  the  yearly  rent  of  250/.    The  inden- 
ture also  contained,   amongst  other  provisoes  and  covenants,  a 
proviso  for  re-entry  on  non-payment  of  rent,  and  a  covenant  that 
the  defendant  would  at  all  times  permit  the  said  James  Hordern, 
and  his  successors,  and  his  or  their  agents  or  servants,  during  the 
continuance  of  the  demise,  to  inspect  the  mines.    There  was  also  a 
proviso  that  it  should  be  lawful  for  the  defendant  to  determine  the 
lease  at  the  expiration  of  the  first  seven  or  fourteen  years,  by  giving 
twelve  months'  notice.    And  the  said  James  Hordern  did  thereby, 
with  the  consent  and  approbation  of  the  said  Bishop  and  the  said 
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Bev.  Thomas  Blackburne,  for  *himself,  his  heirs  and  saccessors,       Dos  d. 

T)RA  WAT  f 

direct  and  declare  that  the  yearly  sum  of  502.,  part  of  the  said  r. 

COLLINQB. 


[  ♦946  ] 


yearly  rent  of  2502.  thereby  reserved,  should  yearly  be  paid  into  the 
hands  of  the  said  Governors  of  Queen  Anne's  Bounty,  for  the 
purpose  of  augmenting  the  curacy  of  Shaw. 

(A  copy  of  this  indenture  also  accompanied  the  case,  and  either 
party  was  in  like  manner  to  be  at  liberty  to  refer  to  it.) 

The  rent  expressed  to  be  reserved  by  the  last-mentioned  lease,  in 
respect  of  the  premises  mentioned  therein,  which  are  the  premises 
sought  to  be  recovered  in  this  action,  was  paid  by  the  defendant  to 
the  said  James  Hordem,  from  the  date  thereof,  up  to  and  including 
the  25th  of  December,  1840. 

The  Bev.  Daniel  Brammall,  one  of  the  lessors  of  the  plaintiff  in 
this  action,  was  duly  nominated  by  the  Bev.  Thomas  Blackburne, 
the  then  patron,  to  the  said  curacy,  the  same  being  then  vacant  by 
the  resignation  of  the  said  James  Hordem,  on  the  10th  of  March, 
1841.  The  form  of  nomination  annexed  to  the  case  (i)  is  the  form 
*then  used,  and  is  the  form  commonly  used  in  nominating  to  the  [  ♦di?  ] 
said  curacy.  And,  by  deed  of  licence,  dated  the  12th  of  March, 
1841,  under  the  hand  and  episcopal  seal  of  John  Bird,  then  Bishop  of 
Chester,  the  Ordinary,  the  said  Daniel  Brammall  was  duly  licensed 
to  the  said  curacy  :  and,  after  such  nomination  and  licence  as  afore- 
said, the  said  Daniel  Brammall  read  the  prayers,  articles,  and 
certificate,  and  read  and  made  the  declarations  and  other  matters 
and  things  required  by  the  statute  13  &  14  Gar.  II.  c.  4,  as  prescribed 
by  the  said  statute.  And,  after  the  25th  of  December,  1840,  the 
rent  reserved  by  the  said  last-mentioned  lease  was  paid  by  the 
defendant  to  the  said  Daniel  Brammall  for  and  in  respect  of  the  said 
premises  in  the  said  lease  mentioned,  up  to  and  inclusive  of  the  25th 

(1)  '*  To  the  Bight  Bev.  John  Bird,  lioeuse  the  said  Daniel  Brammall  to 

Lord  Bishop  of  Chester.  the  said  perpetual  cui*acy,   with    its 

**  I,  the  Bev.  Thomas  Blackburne,  rights,  members,  and  appurtenances, 

rector  of  Prestwich,  in  the  county  of  and  to  do  and  execute  all  other  things 

Lancaster,  derk,  and,  in  right  of  the  in  this  behalf  which  shall  belong  to 

said   rectory,    true   and     undoubted  your  Lordship's  episcopal  office.    In 

patron  of   the   perpetual   curacy   of  witness  whereof,  I  have  hereunto  set 

Shaw,    in   the   pariah   of   Brest wich  my  hand  and  seal,  this  10th  day  of 

aforesaid,    and    in    your   Lordship's  March,  1S41. 
diooese   of   Chester,  vacant  by   the  *<  Thomas  Blackburne,  l.  8. 

resignation  of  James  Hordem,  the  last         ''  Signed,  sealed,  and  delivered 

incumbent  there,  do  nominate  to  your  by    the    above-named    Thomas 

Lordship  and  the  said  perpetual  curacy,  Blackburne,  in  the  presence  of 
Daniel  Brammall,  clerk,  M.A.,  humbly         ' '  Ot.  Corxwall  Leoh, 
requesting  that  you  will  be  pleased  to  **  High-Legh,  Cheshire." 

56-2 
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Dob  d.       of  December,  1845,  and  with  a  knowledge  of  its  contents.    And  his 
r.  agent,  in  1844,  inspected  the  mines,  under  the  authority  given  by 

CoLLiNOB.     ^j^g  i^j^g^  fQj.  ^Y^^^  purpose. 

Since  the  25th  of  December,  1845,  no  rent  has  been  received  by 
the  said  Daniel  Brammall  from  the  defendant. 

On  the  22nd  of  June,  1846,  the  said  Daniel  Brammall  served  the 
defendant  with  a  notice  in  writing,  requiring  him  to  quit  the  said 
premises  on  the  24th  of  December  then  next,  or  at  the  expiration  of 
the  current  year  of  his  tenancy. 

On  the  30th  of  December,  1846,  the  said  Daniel  Brammall 
demanded  possession  of  the  said  premises  from  the  defendant ;  but 
he  refused  to  give  up  possession ;  whereupon  this  action  has  been 
brought. 

The  said  James  Hordern  was  alive  at  the  time  of  the  trial. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 

is  entitled  to  recover  in  this  action.     If  the  Court  shall  be  of  that 

opinion,  then  the  said  verdict  shall  stand :  but,  if  the  Court  shall  be 

[  *9^8  ]      of  a  contrary  *opinion,  then  a  verdict  shall  be  entered  for  the 

defendant,  or  a  nonsuit,  as  the  Court  shall  see  fit  to  order. 

The  Court  is  to  be  at  liberty  to  draw  any  inferences  of  fact  which 
a  jury  might  draw. 

Hugh  Hill  (with  whom  were  Tatham  and  Sumner),  for  the 
plaintiff : 

It  appears  from  the  case,  that  the  Nether  [Hey]  Estate  has,  for 
more  than  one  hundred  years,  belonged  to  the  perpetual  curates  of 
Shaw  chapel,  as  part  of  the  augmentation ;  and  that,  for  more  than 
twenty  years  prior  to  the  leases  being  granted,  the  surface  has 
been  occupied  by  tenants  from  year  to  year.  A  demise  of  the  land 
will  not  authorise  the  lessee  to  open  mines  therein:  Yin.  Abr. 
Mines  (A.  2)  (i) ;  Astry  v.  Ballard  (2).  In  September,  1880,  the 
estate  was  demised  to  the  defendant,  together  with  the  mines,  for 
the  term  of  fifty  years,  if  the  grantor  should  so  long  live,  reserving 
an  annual  rent.  Clegg,  who  had  before  held  the  land,  as  tenant 
from  year  to  year,  continued  in  the  occupation  of  the  surface,  paying 
rent  to  the  lessee,  instead  of  to  the  curate.  The  mines  were  opened 
in  1832,  and  continued  to  be  worked  down  to  the  year  1839,  when 
the  lease  in  question  was  granted, — the  parties  to  it  being,  the 
curate,  James  Hordern,  of  the  first  part,  the  Ordinary  of  the  second 
part,  the  Bev.  Thomas  Blackburne,  the  immediate  patron,  of  the 
(1)  Oitdng  5  Co.  Hep.  12.  (2)  2  Lev.  186. 
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third  part,  and  the  defendant  of  the  fourth  part.    The  demise  is  of       Dob  d. 

the  land,  and  of  all  mines  of  coal,  &c.,  with  power  to  sink  shafts,  r. 

&c.,  to  erect  cottages  for  workmen,  engines,  &c.,  to  get  stone  and    c®^^^^"''- 

gravel,  dig  clay,  make  bricks,  &c.  &c.,  for  twenty-one  years,  at  the 

yearly  rent  of  250?.,  with  a  proviso  for  re-entry  on  non-payment  of 

the  rent,  a  covenant  to  permit  Hordern  and  his  agents  to  inspect 

the  mines,  and  a  proviso  for  the  determination  *of  the  lease  at  the       [  *^49  ] 

expiration  of  the  first  seven  or  fourteen  years,  on  giving  twelve 

months'  notice,  501.  of  the  rent  to  be  paid  yearly  into  the  hands  of 

the  Governors  of    Queen    Anne's    Bounty,    for    the    purpose    of 

augmenting  the  curacy  of  Shaw. 

This  lease  was  void :  and  it  is  not  made  good  by  the  receipt  of 
rent  by  Brammall,  the  present  curate,  or  by  the  circumstance  of  his 
agent's  having  inspected  the  mines :  the  receipt  of  rent,  at  the 
most,  created  only  a  tenancy  from  year  to  year. 

The  nature  of  the  estate  of  a  perpetual  curate  is  very  much 
considered  in  Doe  d.  Richardson  v.  Jliomas  (i),  where  most  of  the 
authorities  are  collected.  It  was  there  held  that  land  which  has 
been  annexed  to  a  perpetual  curacy  of  a  parish,  by  the  Governors  of 
Queen  Anne's  Bounty,  under  the  1  Geo.  I.  sfcat.  2,  c.  10,  ss.  4,  21, 
cannot  be  leased  by  the  curate  so  as  to  bind  the  successor,  if  the 
patron  only  consents,  and  not  the  Ordinary.  *  *  By  force  of  that  [  950  ] 
statute,  a  curacy  augmented  by  the  Governors  of  Queen  Anne's 
Bounty,  becomes  a  benefice,  within  the  definition  of  that  word  in 
Go.  Litt.  800  b  (2),  and  2  Inst.  29.  The  result  is,  that  a  perpetual 
curate  has  no  higher  estate  than  a  vicar  has,  at  common  law.  Now, 
this  is  not  a  valid  lease,  by  the  common  law ;  it  wants  the  confirma- 
tion of  the  patron  of  the  adowson.  [He  cited  Bac.  Abr.  Leases, 
(G.)  2,  Watson's  Clergyman's  Law  (3),  and  Mason  v.  Lambert  (4).] 

Further,  it  is  submitted  that  the  lease  in  question  is  avoided  by       [  95i  ] 
the  restraining  statute  of  18  Eliz.  c.  10,  s.  8.     *     *     * 

This  is  not  a  good  lease  within  the  enabling  statute  of  82  Hen.  YIII.       [  ^^^  1 
c.  28  (5).     The  things  necessarily  to  be  ^observed  in  making  such  a      [  •968  ] 
lease,  are  enumerated  in  Co.  Litt.  44  a,  44  b.    Amongst  others,  *'  it 
must  be  of  lands  or  tenements  which  have  most  commonly  been 
letten  to  farm,  or  occupied  by  the  farmers  thereof  by  the  space  of 
twenty  years  next  before  the  lease  made."     Here,  prior  to  the  year 

(1)48    B.  B.  089   (9   Ad.  &  El.         (4)  17  L.  J.  Q.B.  366;  12Q.B.795. 

556).  (5)  Bepealedby  19  &  20  Yict.  c.  120, 

(2)  $S  644,  645,  646,  648.  B.  35.— J.  G.  P. 

(3)  Ed.  1747,  p.  479. 
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Doe  d.       1889,  the  surface  only  had  been  demised,  and  not  the  mines.     [He 

RrAICICATiT 

f.  cited  Doe  d.  Tenny$on  v.  Lord  Yarborough  (i) ;  The  Bishop  of  Here- 

CoLLiNOB.    y^^^  ^    g^^^  (2) ;  Doe  d.  Baitlett  v.  Rendk  (3) ;    and  CampbeU  v. 
Leoc/i  (4).] 
[  »65  ]  Again,  the  lease  is  void,  by  the  82  Hen.  VIII.  c.  28,  s.  2  (s),  inas- 

much  as  it  enables  the  lessee  to  commit  waste :  The  Dean  and 
Chapter  of  Woi'cester's  case  (6) ;  Knight  v.  Mosel^y  (7) ;  Wither  v. 
The  Dean  and  Chapter  of  Winchester  (8).  *  ♦  This  is,  in  fact,  not 
a  lease,  but  a  parting  with  the  actual  property  of  the  church.  The 
6th  section  of  the  5  &  6  Vict.  c.  108,  enables  ecclesiastical  corpora- 
tions, aggregate  or  sole,  to  grant  leases  of  mines ;  but,  by  s.  14,  it 
provided  that  a  portion  of  the  improved  value  under  such  leases 
shall  be  paid  to  the  Ecclesiastical  Commissioners  for  England.  *  *  * 

[  957  ]  Cowling,  for  the  defendant : 

It  must  be  conceded  that  there  had  been  no  demise  of  the  mines 
prior  to  the  year  1880.  But  it  is  submitted  that  the  lease  in 
question  is  good  at  common  law ;  that,  by  the  statute  ISEliz.  c.  10, 
it  is  voidable  only,  and  that  the  acceptance  of  rent  under  it  by 
Brammall  had  the  effect  of  making  it,  as  against  him,  a  valid  lease. 
The  validity  of  the  lease  at  common  law,  depends  upon  the 
nature  and  quality  of  the  estate  of  a  perpetual  curate.  Before 
the  statute  1  Geo.  I.  stat.  2,  c.  10,  a  perpetual  curate  could  not  be 
said  to  be  seised  of  the  lands  belonging  to  the  church.  But  the 
4th  section  of  that  Act  gives  him  the  same  sort  of  interest  that  a 
Bishop  has  in  the  lands  belonging  to  the  see :  he  (the  Bishop)  has 
a  fee  at  common  law,  though  he  cannot  convey  without  confirmation 

[  '958  ]  by  the  Dean  and  Chapter  (9).  *Speaking  of  the  estate  of  the  per- 
petual curate,  in  Doe  d.  Richardson  v.  Thomas,  Littledale,  J., 
says  (10) :  "  To  all  intents  and  purposes,  his  estate  resembles  that  of 
an  Archbishop,  who  can  no  more  sell  than  a  parson.  The  curate  has 
not  the  land,  to  him  and  his  heirs ;  but  he  has  it,  to  him  and  his 
successors.  I  think,  therefore,  that  he  has,  within  the  meaning  of 
the  statute,  an  estate  in  the  nature  of  a  fee-simple."  It  is,  how- 
ever, of  little  importance  whether  he  is  seised  in  fee  or  for  life. 

(1)  25  R   E,   675  (1  Bing.  24 ;    7      s.  35. 

Moore»  258).  (6)  6  Co.  Eep.  37  a. 

(2)  Cro.  Eliz.  874.  (7)  Amb.  176. 

(3)  15  E.  E.  426  (3  M.  &  S,  99).  (8)  17  E.  E.  107  (3  Mer.  421). 

(4)  Amb.  740 ;  2  Sugden  on  Powers,  (9)  Co.  litt.  341  b. 

7th  ed.  p.  600.  (10)  48  E.  E.  689  (9  Ad.  A  EL  372). 

(5)  Eepealed  by  19  &  20  Vict,  a  120, 
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It  18  true,  he  cannot  convey  away,  without  the  consent  of  the       Deed. 
Ordinary  nnd  the  immediate  patron.     They  are  the  only  persons    ®*^^"^''^ 
interested.    In  the  case  of  a  vicarage,  it  is  otherwise  ;  because  the    ^ollinob. 
vicarage  is  carved  out  of  the  rectory.     Here,  however,  the  estate  is     * 
given  by  third  parties — the  Governors  of  Queen  Anne's  Bounty. 
The  Court  of  King's  Bench,  in  Doe  d.  Richardson  v.  Thomas,  seem 
to  have  assumed  that  a  perpetual  curate  is  within  the  restraining 
statute  of  18  Eliz.  c.  10.    But  it  has  been  held  that  the  provisions 
of  the  enabling  statute  of  82  Hen.  YIII.  c.  28,  are  to  be  imported 
into  it.    Therefore,  a  lease  of  unopened  mines,  not  demised  within 
twenty  years  before,  may  be  voidable. 

The  acceptance  of  rent  by  Brammall,  and  the  exercise  of  the 
right  of  inspection  of  the  mines  pursuant  to  the  covenants  con- 
tained in  this  lease,  clearly  had  the  effect  of  setting  it  up,  as  against 
him :  Bacon's  Abridgment  (i)  ;  Wheeler  v.  Danby  (2) ;  Viner's 
Abridgment  (s).  Bacon  distinguishes  between  things  lying  in 
grant  and  things  lying  in  manurance.  Rickman  v.  Oarth  was  a 
lease  of  tithes,  and  so  within  the  distinction.  In  *  Wheeler  v.  Danby,  [  ♦sss  ] 
the  lease  was  not  a  lease  in  possession,  and  was  therefore  void 
under  the  1  Eliz.  c.  19. 

Hugh  Hill  was  not  heard  in  reply. 

WiLDB,  Ch.  J. : 

It  seems  to  be  conceded,  on  the  part  of  the  defendant,  that,  if 
the  lease  of  the  29th  of  September,  1889,  has  not  received  the  con- 
firmation of  all  necessary  parties,  it  is  void;  and  that  no  sub- 
sequent acceptance  of  rent  by  a  successor  of  the  lessor  under  it, 
could  set  it  up.  The  common  law  recognises  an  interest  in  the 
patron,  and  requires  him  to  be  a  consenting  party  to  that  which 
goes  to  diminish  the  value  of  the  advowson.  Here,  the  rector  has 
joined,  as  a  consenting  party,  in  granting  the  lease :  but  the  patron 
has  not.  The  interest  of  the  paramount  patron  is  quite  as  great  as 
that  of  the  immediate  patron:  in  each  case  it  is  a  pecuniary 
interest :  and  the  same  reasons  which  require  the  confirmation  of  a 
lease  by  the  one,  apply  equally  to  the  other.  That  the  owner  of 
an  advowson  has  a  general  interest  in  every  thing  which  relates  to 
its  value,  cannot  be  questioned.  Neither  can  it  be  denied  that  the 
law  takes  notice  of  the  pecuniary  value  of  an  advowson.     It  seems 

(1)  Title  :  Leases  and  Terms  for  Given  y.  Thomas  ap  Bees,  Cro.  Car.  95. 
Years  (H.)  2.  (3)  Title :  Confirmation  (D.)  pi.  1, 3. 

(2)  1  BoU.  Abr.  476 ;  8.  C.  cited  in 
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Dob  d.       to  me  that  the  case  as  stated  is  free  from  ambiguity.    Its  object 

f,  was,  to  raise  the  question,  whether  or  not  the  lease  is  a  valid  lease. 

OoLUNOB.     r£Q  Jq  ^jjjg^  ^^  character  as  well  as  the  names  of  the  parties  who 

concurred  in  the  making  of  the  lease,  are  fully  disclosed.    The 

curate,  as  curate,  grants,  and  the  Bishop  of  Chester,  as  Ordinary, 

and  the  Bev.  Thomas  Blackbume,  the  rector,  as  patron  of  the 

chapelry,  concur.    But,  where  is  the  patron  of  the  rectory  ?    He 

is  also  a  necessary  party :   and,  for  want  of  his  concurrence,  the 

lease  is  void. 

Then,  what  was  the  effect  of  the  acceptance  by  the  successor 

[  *960  ]      of  the  curate  of  the  rent  reserved  by  the  ^lease  ?     The  lease  being 

void,  the  only  effect  of  the  acceptance  of  rent,  could  be,  to  create  a 

tenancy  from  year  to  year  between  the  parties.    And  that  has  been 

put  an  end  to  by  a  regular  notice  to  quit.    The  plaintiff  is  therefore 

entitled  to  judgment. 

COLTMAN,  J.  : 

This  appears  to  me  to  be  a  very  plain  case,  and  to  be  decided  by 
the  authorities  collected  in  Bacon's  Abridgment  (i),  where  it  is 
distinctly  laid  down  that  a  lease  of  this  description  is  void  for  want 
of  confirmation  by  the  patron  paramount.  The  title  Leases  in  that 
book  has  always  been  considered  of  high  authority,  being  generally 
attributed  to  Lord  Chief  Baron  Gilbert  (2).  It  is  quite  clear  from 
the  way  in  which  the  case  is  framed,  that  the  parties  intended  it  to 
be  understood  that  there  was  a  patron  paramount  who  had  not 
joined  in  the  lease  in  question.  The  want  of  that  concurrence 
avoids  the  lease.  And  the  defect  is  not  aided  by  the  subsequent 
acceptance  of  rent  by  the  successor. 

Mauls,  J. : 

This  case  has  been  very  properly  argued  upon  the  true  point 
that  was  intended  to  be  raised.  The  authority  of  Bacon's  Abridg- 
ment, title  Leases,  is  indisputable :  and,  even  without  the  aid  of  so 
high  an  authority,  I  should  have  felt  no  difGiculty  in  coming  to  the 
conclusion  that  this  is  a  void  lease.  The  interest  of  the  patron 
paramount  is  certainly  as  great  as  that  of  the  immediate  patron. 
Both  should  have  joined. 

CRESswBLii,  J.,  concurred. 

Judgment  for  ike  plaintiff. 

(1)  Title   Leases   and    Terms    for         (2)  Ca  litt.  45  a,  n.  (5). 
Years  (E). 
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HILL  V.  E:EMPSHALL(1).  1849. 

(7  O.B.  976-980.)  ^flf"' 

Where  land  is  demised  subject  to  a  condition  for  re-entry  on  default  in        L  ^^^  J 
payment  of  the  rent,  the  right  of  re-entry  does  not  accrue  until  the  rent 
has  been  duly  demanded. 

Tbespass.  The  declaration  stated  that  the  defendant,  on  the 
6th  of  June,  1847,  with  force  and  arms,  broke  and  entered  a  certain 
dwelling-honse  of  the  plaintiff,  situate  No.  2,  Queen's  Terrace, 
Queen's  Boad,  Bayswater,  in  the  parish  of  Paddington,  in  the 
county  of  Middlesex,  and  then  and  there  ejected  and  expelled  the 
plaintiff  and  her  servants  from  the  possession  and  enjoyment  of  the 
said  dwelling-house,  and  kept  and  continued  them  so  ejected  and 
expelled  for  a  long  time,  to  wit,  for  the  space  of  four  days ;  whereby 
the  plaintiff,  during  all  that  time,  lost  and  was  deprived  of  the  use 
and  benefit  of  the  said  dwelling-house:  and  was  put  to  great 
inconvenience  and  much  expense,  to  wit,  50Z.,  in  ^procuring  and  [  *976  ] 
removing  to  another  residence  for  herself  and  family ;  and  other 
wrongs,  &c. 

Plea,  that,  before  the  plaintiff  became  and  was  possessed  of  the 
said  dwelling-house  in  which  &c.,  and  before  the  said  time  when 
&c.,  to  wit,  on  the  2nd  of  March,  1847,  the  defendant  demised  the 
said  dwelling-house  in  which  &c.,  to  one  Mary  Elizabeth  Baybot, 
to  hold  the  same  to  her  the  said  Mary  Elizabeth  Baybot  from  the 
26th  of  March,  1847,  for  the  term  of  three  years  then  next  following, 
at  a  certain  rent,  to  wit,  662.,  payable  quarterly,  to  wit,  on  the  24th 
of  June,  the  29th  of  September,  the  26th  of  December,  and  the 
26th  of  March,  in  each  year  of  such  tenancy,  and  upon  condition, 
that,  if  default  should  be  made  in  payment  of  such  rent  as  aforesaid, 
it  should  be  lawful  for  the  defendant,  within  twenty-one  days,  to 
enter  into  and  take  possession  of  the  said  dwelling-house  and 
premises  in  which  &c. :  that  the  said  Mary  Elizabeth  Baybot  held 
and  enjoyed  the  said  messuage  under  and  by  virtue  of  the  said 
tenancy ;  and  that  the  said  tenancy  therein  continued  until,  and 
was  subsisting  at,  the  said  time,  when  &c. :  that,  before  the  said 
time  when  &c.,  to  wit,  on  the  24th  of  June,  1847,  a  certain  sum  of 
money,  to  wit,  16Z.  6s.  oi  the  rent  aforesaid,  for  a  certain  time,  to 
wit,  one  quarter  of  a  year  of  the  said  tenancy,  ending  on  a  certain 
day,  to  wit,  on  the  day  and  year  last  aforesaid,  became  and  was  due 
and  in  arrear  from  the  said  Mary  Elizabeth  Baybot,  and  at  the 
said  time,  when  &c.  remained  in  arrear  and  unpaid,  of  all  which 

(1)  See  PhiUipi  v.  Bridge  (1873)  L.  E.  9  0.  P.  48,  43  L.  J.  0.  P.  13.— J.  G.  P, 
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Hill  the  plaintiff,  before  and  at  the  said  time  when  &c.  had  notice :  that 
KEHPfiHAUi.  the  plaintiff  became,  and  at  the  said  time  when  &c.  was,  possessed 
of  the  said  dwelling-house  in  which  &c.,  as  assignee  of  the  said 
Mary  Elizabeth  Baybot,  and  of  the  said  tenancy  in  this  plea  afore- 
said, and  of  the  said  interest  of  the  said  Mary  Elizabeth  Baybot  in 
[  *977  ]  the  said  tenancy  and  the  said  dwelling-house  *in  which  &c. :  and 
that  thereupon  the  defendant  afterwards,  and  within  twenty-one 
days  from  the  time  when  the  said  last-mentioned  arrear  of  rent 
became  and  was  due  and  payable,  to  wit,  at  the  said  time  when  &c, 
the  same  being  then  unpaid,  entered  into  the  said  dwelling-house 
in  which  &c.,  the  outer  door  thereof  being  then  open  (i),  to  take 
possession,  and  did  then  take  possession  thereof,  for  the  non- 
payment of  the  said  last-mentioned  rent,  as  he  lawfully  might  for 
the  cause  aforesaid ;  which  were  the  supposed  trespasses  ra  the 
declaration  mentioned.    Verification. 

Special  demurrer,  assigning  for  causes :  that  it  is  not  alleged  in 
the  said  plea  that  any  demand  of  the  rent  was  ever  made  of  the 
plaintiff,  or  on  the  said  premises,  before  the  said  entry  of  the 
defendant,  and  that,  without  such  demand  duly  made,  the  defendant 
has  no  right  of  re-entry  under  the  said  agreement ;  that  the  plea 
should  have  shown  a  forfeiture  at  common  law  of  the  said  term 
previous  to  the  said  entry  of  the  defendant ;  that  the  plea  should 
have  disclosed  the  commencement  of  the  defendant's  estate,  in 
order  that  the  plaintiff,  in  reply,  might  have  shown  the  defendant's 
estate,  at  the  time  of  the  making  of  the  demise,  to  have  passed 
away  from  him,  or  to  have  ceased  or  determined ;  that  the  said 
plea  is  ambiguous  and  uncertain,  in  this,  that  it  is  ambiguous 
whether  the  defendant  intends  to  rely  on  a  forfeiture  of  the  said 
term,  in  which  case  a  demand  of  the  rent  ought  to  have  been 
averred,  or  a  right  to  enter  and  take  possession  of  the  said  premises 
for  any  temporary  or  other  purpose ;  and  that,  as  the  said  plea  is 
framed,  the  plaintiff  cannot  safely  reply  thereto,  &c.  Joinder  in 
demurrer. 

[  978  ]  Petersdorfff  in  support  of  the  demurrer : 

At  common  law,  a  demand  of  the  rent  prior  to  a  re-entry  for 
condition  broken,  was  indispensable:  and  the  reason  is  obvious, 
viz.  that  the  tenant  should  have  an  opportunity  of  tendering  the 
rent.    In  Comyns's  Digest  (2),  it  is  laid  down,  that,  "  in  all  cases  of 

(1)  Qu€ere,   the   neceaaity  for   thia  (2)  Title  Eent   (D.    3).     And   see 

allegation.  Viner's  Abridgment,  titie  Itent  (I). 
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a  subject,  where  an  estate  is  upon  condition  to  be  void  for  non-        Hill 

payment  of  rent,  the  condition  will  not  be  broken  if  the  rent  be  kbmpshall. 

not  demanded  (i).    Though  it  appears  that  the  party  was  not  ready 

to  pay,  if  a  demand  had  been  made  (2).    Though  the  condition  be 

upon  a  lease  for  years  (s).     So,  if  there  be  a  lease  and  a  nomine 

pcena  for  non-payment  of  rent,  the  rent  must  be  demanded  before 

he  is  entitled  to  the  noinine  poena  "  (4).    This  common  law  rule  has 

never  been  in  any  degree  qualified.    It  is  true,  that  the  lessor 

might  have  expressly  stipulated  for  a  right  of  re-entry  without 

demand,  as  in  Kavanagh  v.  Gtidge  (6) ;  but  he  has  not  done  so. 

(Mauls,  J. :  If  he  lets  the  twenty-one  days  elapse,  he  cannot 
enter.) 

All  that  was  to  be  ascertained,  was,  on  what  day  the  rent  became  due. 
This  might  have  been  a  good  plea,  under  the  statute  4  Geo.  II.  c.  28, 
s.  2, — one  of  the  objects  of  which  was,  to  dispense  with  a  demand : 
but  it  is  not  so  pleaded. 

(Maule,  J. :  From  what  time  does  the  entry  put  an  end  to  the 
tenancy  ?) 

The  tenancy  would  cease  from  the  moment  of  entry  under  the 
condition. 

(Mauls,  J. :  The  plea  would  be  good,  whether  the  defendant  had 
a  *right  to  enter  and  determine  the  tenancy,  or  a  right  to  enter      [  •»79  ] 
and  hold  till  payment.) 

The  plea  is  ambiguous.  It  does  not  disclose  upon  what  ground 
the  defendant  relies  for  the  right  to  re-enter,  or  whether  his  entry 
was  for  the  purpose  of  putting  an  end  to  the  demise,  or  for  a 
temporary  purpose.  A  demand  may  not  be  necessary,  where  the 
object  of  the  entry  is,  not  to  determine  the  lease,  but  merely  to 
enforce  the  payment  of  the  rent. 

(1)  Citing  Co.  Litt.  201b;  JkfoZtnfux  Yin.    Abr.    262,    pi.    3);    Maundy. 
V.  Molinetix,  Cro.  Jac.  145.  Oreyory,  7  Co.  Bep.  28  b ;  Orobham  v. 

(2)  Citing  Boll.  Abr.  458,  L  17,22  Thornhorough,    Hob.  82;    Howell   v. 
(1  HoU.  Abr.  458,  pi.  3,  5).  Samhack,  Hob.  133;  Tracy  y.  DutUm, 

(3)  Citing  Hanwn  v.  Narcliffe,  Hob.  Palmer,  208. 

331 ;  Sir  W.  Jones,  9 ;  Amphurst  v.  (5)  5  Man.  &  G.  726;  6Soott,  N.  £. 

Palmer,  Hob.  331.  508  ;  7  Man.  &  G.  316 ;  7  Soott,  N.  £. 

(4)  Citing  HoU.  Abr.  459, 1.  25  (1  1025. 
Boll.  Abr.  459,  pL   3,  translated   5 
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Hill  (Maulb,  J. :  No  points  have  been  delivered  on  the  part  of  the 

Kkmpshall.   defendant.) 

C.  JoneSi  Serjt.,  contra : 

The  condition  in  this  lease  is  an  unusual  one.  No  demand  was 
necessary.  The  rent  was  payable  on  the  quarter  days ;  and,  if  not 
paid  on  the  day  on  which  it  accrued  due,  the  lessor  had  a  right 
to  re-enter  and  take  possession  at  any  time  within  twenty-one 
days. 

(Maule,  J. :  Does  the  entry  of  the  landlord  put  an  end  to  the 
lease  ?) 

Yes. 

(Mauls,  J. :  Then  a  demand  was  requisite.) 

The  forfeiture  was  incurred  on  the  rent  being  unpaid  on  the  25th 
of  June :  it  was  a  complete  forfeiture,  on  the  landlord's  choosing  to 
avail  himself  of  it. 

(Maulb,  J. :  The  tenant  should  have  an  opportunity  of  paying 
the  rent,  by  having  it  demanded.) 

He  might  create  the  opportunity,  by  going  and  paying  it. 

(Maulb,  J.:  Where?) 

At  the  dwelling-house  or  last  known  place  of  abode  of  the  landlord. 

(Wilde,  Ch.  J.,  referred  to  1  Williams's  Saunders,  p.  287,  n.*(16), 
as  to  the  requisites  at  common  law,  to  entitle  the  reversioner  to 
re-enter ;  the  first  being,  a  demand  of  the  rent  (i).) 

Whether  a  demand  is  necessary  or  not,  must  depend  upon  the 
language  of  the  deed. 

Wilde,  Ch.  J. : 

This  is  a  perfectly  plain  case.    The  plea  shows  a  demise  upon 
[  'sso  ]       condition,  with  a  power  to  *the  lessor  to  re-enter  upon  condition 
broken,  and  determine  the  lease.    The  plea,  however,  showing  no 
demand,  shows  no  justification  for  the  trespass  complained  of. 

The  rest  of  the  Court  concurring, 

Judgment  for  the  plaintiff, 

(1)  Citing  Bro.  Abr.  title  Demaunde,  19. 
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PENNELL  AND  Othebs  v.  STEPHENS.  i849. 

(7  C.  B.  987—998 ;  S.  0.  18  L.  J.  C.  P.  2?!  ;  13  Jur.  766.)  "^l!!!!** 

An^intimation' given  by  a  clerk  of  a  defendant's  attorney,  to  a  clerk  of  t  ^^^  J 
the  plaintiff's  attorney/ tiiat  the  defendant  has  committed  an  act  of  bank- 
ruptcy (the  clerk*to>hom  it  is  given  not  being  shown  to  be  a  managing 
clerk,  or  to  have  communicated  the  matter  to  his  principal)  is  not'  such  a 
notice  as^will  defeat  an  execution,  under  the  proviso  in  the  2  &  3  Yict. 
c.  29,  s.  1  (1). 

Thib  was  a  feigned  issue  to  try  whether,  at  the  time  of  the 
seizure  of  the  goods  of  one  Burton,  under  an  execution  at  the  suit 
of  the  defendant,  the  defendant  had  had  notice  of  an  act  of 
bankruptcy  having  been  committed  by  Burton. 

The  issue  was  tried  before  Lord  Denman,  at  the  *  Spring  Assizes  [  *^^  ] 
for  Surrey  in  1848.  The  facts  that  appeared  in  evidence  were  as 
follows:  An  action  had  been  brought  by  Stephens  against  the 
bankrupt,  in  which  issue  had  been  joined  prior  to  the  6th  of 
November,  1847.  In  that  action,  one  Cox  acted  as  the  attorney  of 
the  plaintiff,  and  one  Lloyd  as  the  attorney  of  the  defendant.  On 
the  6th  of  November,  Lloyd  addressed  a  letter  to  Cox,  as  follows: 

**  Burton  ats  Stephens. 

''Dbar  Sib, — If  your  client  means  to  press  this  action,  Mr. 
Burton  must  go  into  the  Gazette.  Upwards  of  two-thirds  of  his 
creditors  have  consented  to  an  arrangement,  by  which  they  will  be 
paid  their  full  demands,  and  interest,  and  costs :  but  there  are  now 
twenty  creditors  suing  Mr.  Burton ;  and  I  am  pledged  to  the  others 
not  to  allow  any  judgment  to  be  obtained.  I  am  therefore  prevented 
from  endeavouring  to  carry  out  the  resolutions  come  to  by  the 
creditors,  and  am  now  applying  to  those  who  have  commenced 
proceedings  against  Mr.  Burton,  to  induce  them  to  come  in  with 
the  rest.  In  the  event  of  their  not  doing  so,  I  shall  feel  it  to  be 
my  duty  to  lay  the  state  of  such  proceedings  before  the  creditors : 
and,  as  there  will,  in  the  event  of  the  suing  creditors  not  abandon- 
ing their  proceedings,  be  an  act  of  bankruptcy  committed  before 
any  verdict  can  be  obtained,  the  parties  will  have  to  pay  their  own 
costs.    Fray  write  me  that  your  client  will  do  as  the  rest.'* 

On  the  12th  of  November,  Lloyd  again  addressed  the  following 
letter  to  Cox : 

"  Stephens  v.  Cair.    Same  v.  Burton. 

"Dear  Sir, — Mr.  Carr  has  just  waited  upon  and  informed  me 
that  the  plaintiff  in  these  actions  is  willing  *to  receive  the  amount      [  *989  ] 

(1)  See  now  sect.  49  of  the  Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52).-- J.  G.  P. 
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Fenmbll  claimed  by  him  by  instalments,  as  follows,  Le.  lOOL  on  the  21st  of 
STBrasMs.  December,  SOL  on  the  2l8t  of  January,  1848,  60Z.  on  the  21st  of 
February,  501,  on  the  21st  of  March,  and  the  balance  on  the  2l8t 
of  April.  Will  you  be  kind  enough  to  say  per  bearer,  whether  I 
may  take  out  a  summons  to  stay  upon  these  terms.  Of  course, 
your  costs  will  be  provided  for." 

A  summons  was  afterwards  taken  out  to  stay  the  proceedings, 
and  an  order  thereupon  drawn  up,  on  the  terms  proposed.  Sub- 
sequently, a  clerk  of  Mr.  Lloyd,  named  Rule,  called  at  the  office  of 
Mr.  Cox,  and  there  saw  the  clerk  who  had  attended  the  summons 
on  behalf  of  Stephens,  and  asked  for  further  time  to  pay  the  first 
instalment :  Cox*s  clerk  said  he  would  speak  to  his  principal  about 
it ;  whereupon,  Rule,  Lloyd's  clerk,  said :  "  If  you  do  not  give  us 
time,  you  will  have  notice  of  an  act  of  bankruptcy.  Burton  has 
committed  an  act  of  bankruptcy.'*  To  which  Cox's  clerk  replied, 
''Has  he?  Perhaps  he  has  committed  several."  "Yes,"  rejoined 
Rule,  "  he  has  committed  several." 

Rule,  who  was  called  as  a  witness,  admitted,  that,  at  the  time 
this  conversation  took  place,  he  did  not  know  that  Burton  had 
committed  an  act  of  bankruptcy ;  but  only  that  Cox  had  said  so : 
and  he  further  stated,  on  cross-examination,  that  he  was,  at  the 
time,  aware  that  notices  that  an  act  of  bankruptcy  had  been  com- 
mitted by  Burton,  had  been  served  upon  several  of  the  creditors  on 
the  18th  of  November. 

Judgment  was  signed  in  the  action  against  Burton  on  the  26th 
of  November,  and  execution  executed  on  the  27th.  On  the  8rd  of 
December,  the  execution-creditor  and  others  had  notice  of  an  act 
of  bankruptcy :  on  the  8th  a  Jiat  was  obtained  against  Burton ;  of 
[  ♦990  ]  *which  Stephens  had  notice  on  the  9th, — on  which  day  the  sale 
took  place. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  execution 
was  protected  by  the  2  &  8  Vict.  c.  29,  the  creditor  not  having  had 
notice  of  any  prior  act  of  bankruptcy  having  been  committed,  at 
the  time  of  the  levy. 

His  Lordship,  however,  told  the  jury  that  the  conversation 
between  the  two  attorneys'  clerks  was  evidence  of  notice  to  Stephens 
of  an  act  of  bankruptcy  having  been  committed  by  Burton :  and 
the  jury  therefore  returned  a  verdict  for  the  plaintiffs. 

Shee,  Serjt.,  in  Easter  Term,  1848,  obtained  a  rule  nisi  for  a 
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new  trial,  on  the  ground  of  misdirection,  and  that  the  verdict  was     Pbnksll 
against  evidence.     He  cited  Taylor  v.  WiUans  (i).  Stephens. 

Bovili  and  Wise  showed  cause : 

The  intimation  given  by  Bule,  Lloyd's  clerk,  to  Cox's  managing 
clerk,  was  clearly  notice  of  an  act  of  bankruptcy  having  been  com- 
mitted  by  Burton,  so  as  to  bind  Stephens,  the  client.  It  was  not 
necessary  that  the  notice  should  state  the  nature  or  particulars  of 
the  act  of  bankruptcy :  a  general  notice  that  the  party  **  had  com- 
mitted several  acts  of  bankruptcy,"  was  sufficient :  Udal  v.  Walton  (2). 
♦  *  In  Rothtvell  v.  Timbrell  (8),  it  was  held,  that,  if  an  act  of  bank-  [  »^i  ] 
ruptcy  has  been  committed  by  a  trader,  by  making  an  assignment 
of  all  his  property  for  the  benefit  of  his  creditors,  and  information 
of  that  fact  is  communicated  to  the  attorney  of  an  execution-creditor, 
previously  to  the  issuing  of  a^J./a.  sued  out  by  such  attorney,  it  is 
sufficient  to  invalidate  the  execution,  as  against  the  assignees,  not- 
withstanding the  2  &  8  Vict.  c.  29,  s.  1,  and  although  the  Jiat  issued 
after  the  writ  was  lodged  with  the  sheriff.  *  *  A  notice  to  the  [  992  ] 
attorney,  then,  being  sufficient,  does  not  a  notice  to  the  clerk  who 
had  the  management  of  the  cause,  stand  upon  the  same  footing  ? 

(Gbesswell,  J.:  Have  you   any   authority  that  notice  to  an 
attorney's  clerk,  is  notice  to  his  principal  ?) 

In  TayUyr  v.  WiUatia  (i),  in  an  action  for  maliciously  indicting  the 
plaintiff  for  perjury,  an  affidavit  made  by  the  plaintiff's  attorney's 
clerk,  was  put  in  for  the  purpose  of  showing  that  those  who  con- 
ducted the  prosecution  had  taken  means  to  prevent  a  person 
becoming  bail  for  the  plaintiff :  and  it  was  held  to  be  admissible, 
without  calling  the  clerk  to  prove  an  authority  from  his  master  to 
make  an  affidavit.  ''If,"  said  Lord  Tentbrdbn,  ''an  attorney 
leaves  the  conduct  of  a  cause  to  his  clerk,  what  the  latter  does 
therein,  binds  the  party,  as  much  as  the  act  of  the  attorney  himself. 
The  affidavit,  therefore,  was  receivable." 

(WiLDB,  Gh.  J. :  It  was  part  of  the  proceedings  in  the  cause.) 

In  WUmott  V.  Smith  (4),  a  tender  to  a  person  in  the  office  of  the 
plaintiff's  attorney,  who  was  referred  to  on  the  subject  by  a  clerk 
in  the  office,  and  refused  the  tender,  as  being  of  an  insufficient 

(1)  31  B.  E.  379,  385  (2  B.  &  Ad.  (3)  1  DowL  N.  S.  778. 

845).  (4)  31  R  R  732  (Moo.  &  Mai.  238). 

(2)  69  E.  R.  696  (14  M.  &  W.  254). 
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Penkell     sum,  was  held  to  be  a  good  tender,  without  ^showing  who  the 
Stbphbhb.     person  was. 

[  •998  ] 

(Wilde,  Gh.  J. :  Lord  Tenitebdbn  there  inferred  from  the  circum- 
stances, that  the  person  referred  to  had  authority  to  receive  the 
money,  and  therefore  held  that  a  tender  to  him  was  good.) 

The  rule  respecting  privileged  communications  extends  to  an 
attorney's  clerk  acting  on  behalf  of  his  master,  as  well  as  to  the 
attorney  himself:  Taylor  v.  FoTster{i)\  Botmiian  v.  JVor/ow  (2). 
[They  also  referred  to  Standage  v.  Creighton  (3)  and  Pike  v. 
Stephens  (4),'] 

Shee,  Berjt.,  and  Pearson,  in  support  of  the  rule : 

The  question  is,  how  far  the  statute  2  &  3  Vict.  c.  29,  is  to  be 
extended  by  construction.  In  Rothweli  v.  Timhrell,  it  was  decided 
that  notice  of  a  prior  act  of  bankruptcy  to  the  attorney  of  the 
execution-creditor,  is  notice  to  the  client.  But  the  principle  upon 
which  that  case  proceeded,  is,  that  the  attorney  is  put  in  the 
client's  place,  and  is  necessarily  intrusted  with  an  almost  unlimited 
control  over  the  proceedings.  No  case  has  yet  carried  it  any 
further.  The  cases  that  were  cited  to  show  that  an  attorney's 
clerk  is  for  some  purposes  identified  with  the  attorney  himself,  are 

[  *994  ]  altogether  ^inapplicable.  An  act  done  by  a  clerk  who  has  the 
management  of  the  cause,  in  the  progress  of  the  cause,  may  well 
bind  the  client.  That  is  all  that  Taylor  v.  WiUans  decides. 
Wilthott  V.  Smith  raised  a  totally  different  question.  And  with 
respect  to  Taylor  v.  Forster  and  Bowman  v.  Norton,  it  is  to  be 
observed  that  the  privilege  is  the  privilege  of  the  client,  and  not  of 
the  attorney.     Pike  v.  Stephens  is  a  strong  authority  in  favour  of  the 

[  996  ]  defendant.  *  *  In  Ramsey  v.  Eaton  (5),  notice  to  a  sheriff's  officer 
was  held  insufficient.  In  Bird  v.  Bass  (6),  where  notice  of  an  act 
of  bankruptcy  was  sent  by  letter  to  the  attorney  of  the  execution- 
creditors,  it  was  held  that  they  were  not  affected  with  such  notice, 
by  the  mere  delivery  of  the  letter  at  their  attorney's  office,  nor  until 
the  same  had  been  read;  there  being  nothing  to  show  a  wilful 
abstaining  from  reading  the  letter.  Here,  there  was  no  evidence  to 
show  that  the  clerk  to  whom  the  alleged  notice  was  given  was  the 

(1)  31  B.  R.  659  (2  Car.  &  P.  195).  (0)  10  M.  &  W.  22. 

(2)  5  Car.  &  P.  177.  (6)  64  R.  R.  731  (6  Man.  ft  G.  143; 

(3)  5  Car.  ft  P.  406.  6  Soott,  N.  B.  928). 

(4)  76  R.  R.  316  (12  Q.  B.  465). 
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managing  clerk  of  Mr.  Cox,  or  was  a  person  intrusted  with  any      Pemnbll 
discretion  in  the  matter.     On  the  contrary,  when  asked  by  Bule     stbpuehb. 
for  an  extension  of  time  for  payment  of  the  first  instalment,  he  said 
he  would  speak  to  his  principal  on  the  subject. 

(Wilde,  Gh.  J. :  Bule  himself  did  not,  at  tbe  time  he  had  the 
conversation  with  Cox's  clerk,  know  that  an  act  of  bankruptcy  had 
been  committed.) 

It  was  admitted  by  Bule,  at  the  trial,  that  the  fact  of  an  act  of 
bankruptcy  having  been  committed,  was  unknown  to  him,  otherwise 
than  by  the  circumstance  of  his  knowing  that  notice  that  there  had 
been  an  act  of  bankruptcy  had  been  served  on  certain  creditors  of 
Burton.  And  the  Jiut  was  founded  upon  an  act  of  bankruptcy 
occurring  after  the  date  of  the  alleged  conversation. 

WiLDB,  Ch.  J. : 

It  appears  from  the  authorities,  that  notice  of  an  act  of  bank- 
ruptcy given  to  the  attorney  in  the  cause,  in  the  course  of  the 
proceedings,  is  notice  to  the  party :  and  it  may  not  be  material 
how  the  notice  comes  to  the  hands  of  the  attorney,  provided  he 
does  receive  it.  It  may  very  well  be  that  Cox's  clerk  might  be  the 
means  used  to  convey  a  notice  to  Cox :  *and,  if  it  had  appeared  that  [  *997  ] 
the  clerk  did  communicate  to  Cox  what  Bule  had  told  him,  I  am 
not  prepared  to  say  that  that  would  not  have  been  a  sufficient 
notice.  But  the  question  whether  Cox  did  or  did  not  receive  notice, 
ought  not  to  depend  upon  whether  the  clerk  was  intrusted  with 
more  or  less  authority.  It  appears  that  Bule,  Lloyd's  clerk,  called 
at  Cox's  office  with  an  account ;  that  he  asked  if  they  would  allow 
Burton  a  little  more  time  to  pay  the  first  instalment,  saying,  that,  if 
time  was  not  given,  they  (meaning  the  plaintiff  in  the  action,  and 
Cox,  the  attorney)  would  receive  notice  of  an  act  of  bankruptcy,  and 
telling  the  clerk  that  Burton  had  committed  several  acts  of  bank- 
ruptcy. It  was  not,  in  my  opinion,  sufficient  that  Cox's  clerk 
should  be  told  in  that  loose  way,  that  an  act  of  bankruptcy  had 
been  committed  by  Burton,  and  that  the  matter  should  be  left  there. 
I  think  the  intimation  was  not  given  in  such  a  manner  and  under 
such  circumstances,  as  to  show  that  it  was  intended  to  serve  as  a 
notice,  or  so  as  to  charge  Cox's  clerk  with  the  duty  of  repeating  it 
to  his  master  (I).    It  appears  from  Lord  Dbnman's  notes,  that  he 

(1)  Especially  iw  the  intimation  was,  that  notice  would  be  giveu. 
R.R. — ^VOL.  LXXVIII.  57 
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pkknbll     ruled,  at  the  trial,  that  the  notice  wae  safficient,  as  a  matter  of 
Stephens.     1^^*     ^^^^  clearly  was  going  farther  than  is  warranted  by  the 
'authorities.     There  must,  therefore,  be  a  new  trial,  on  the  ground 
of  mis-direction. 

COLTMAN,  J. : 

It  seems  to  me  to  be  going  quite  far  enough,  to  hold  that  notice 
of  an  act  of  bankruptcy  having  been  committed,  given  to  the 
attorney  of  an  execution-creditor,  is  tantamount  to  notice  to  the 
party  himself.  It  has,  however,  been  so  decided,  and  no  doubt  on 
good  grounds.  But  it  would  be  going  one  step  further,  to  hold, 
that,  for  the  purpose  of  receiving  notice,  the  managing  clerk  may 
be  treated  as  the  representative  of  his  employer.  Undoubtedly, 
[  'S^s  ]  there  are  many  cases  *showing  that  the  convenience  of  practice 
requires  that  the  managing  clerk  should  be,  in  a  great  degree, 
looked  upon  as  representing  the  attorney  himself.  Therefore,  if,  in 
this  case,  the  clerk  to  whom  Bule  addressed  himself  had  been  shown 
to  be  Cox's  managing  clerk,  that  would  have  given  rise  to  the  ques- 
tion whether  notice  to  a  managing  clerk  would  in  all  cases  suffice. 
But  there  was  no  proof  that  he  was  such  managing  clerk.  For 
these  reasons,  I  think  the  rule  for  a  new  trial  should  be  made 
absolute. 

Maulb,  J. : 

I  agree  with  the  rest  of  the  Court,  that  no  such  notice  of  an  act 
of  bankruptcy  was  given  in  this  case  as  would  defeat  Stephens's 
execution.  It  seems  to  have  been  considered  at  Nisi  Prius,  and 
ruled  as  a  matter  of  law,  that  Cox's  clerk  was  a  fit  recipient  of 
notice.  I  agree  with  my  brother  Coltman  that  it  was  some 
extension  of  the  principle  of  construction,  to  hold  that  notice  to 
the  attorney  was  notice  to  the  party.  In  the  present  case,  all  that 
occurs  is  this,  a  clerk  of  Burton's  attorney  goes  to  Cox's  office  with 
an  account,  and  asks  for  an  extension  of  time  for  payment  of  the 
first  instalment  under  the  Judge's  order  ;  saying  to  the  clerk  there, 
"  You  had  better  give  us  time  ;  for,  if  you  do  not,  we  will  give  you 
notice  of  an  act  of  bankruptcy,"  and  adding  that  Burton  had  com- 
mitted several  acts  of  bankruptcy.  I  think  it  is  quite  clear  that 
Cox's  clerk  was  not  a  competent  person  to  receive  such  a  notice, 
and  therefore  that  there  ought  to  be  a  new  trial. 

Cresswell,  J. : 
I  also  think  the  learned  Judge  was  not  right  in  iaking  apon 
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himself  to  determine,  as  a  matter  of  law,  that  the  notice  in  this  Pshnbll 
case  was  sufficient :  and  upon  that  ground  I  concur  with  the  rest  of  stbphbms. 
the  Court  in  making  this  rule  absolute. 

Rule  absolute. 


WILD  V.   HARRIS  (I).  "«• 

^   ^  June  12. 
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In  assumpsit  for  breach  of  promise  of  maniage.  the  declaration  stated, 
that,  in  consideration  that  the  plaintiff,  being  sole  and  unmarried,  at  the 
request  of  the  defendant  had  promised  the  defendant  to  marry  the  defen- 
dant within  a  reasonable  time,  the  defendant  promised  the  plaintiff  to 
marry  her  within  a  reasonable  time ;  that  the  plaintiff,  confiding  in  the 
promise  of  the  defendant,  had  from  thenceforward  remained  sole  and 
unmarried,  and  had  always,  until  she  had  notice  that  the  defendant  was 
married,  been  ready  and  willing  to  marry  him  ;  that,  although  a  reasonable 
time  had  elapsed  since  the  making  of  the  defendant's  promise,  yet  the 
defendant  had  not  married  the  plaintiff,  but,  on  the  contrary  thereof,  the 
defendant,  at  the  time  of  making  his  promise,  and  from  thenceforward,  had 
been  and  still  was,  married,  &c. ;  and  that  the  plaintiff  did  not  know,  at 
the  time  of  the  defendant's  making  his  said  promise  to  her,  nor  for  a  long 
time  afterwards,  that  the  defendant  was  married  : 

Held,  on  motion  in  arrest  of  judgment,  that  the  declaration  disclosed  a 
sufficient  consideration  for  the  defendant's  promise. 

Assumpsit  for  a  breach  of  promise  of  marriage. 

The  declaration  stated,  that,  on,  &c.,  in  consideration  that  the 
plaintiff,  being  sole  and  unmarried,  at  the  request  of  the  defendant, 
had  then  promised  the  defendant  to  marry  him  the  defendant 
within  a  reasonable  time,  he  the  defendant  then  promised  the 
plaintiff  to  marry  her  within  a  reasonable  time :  Averment,  that  the 
plaintiff,  confiding  in  the  said  promise  of  the  defendant,  had  always 
from  thenceforward  remained  and  still  was  sole  and  unmarried,  and 
had  been  during  all  the  time  last  aforesaid,  until  she  had  notice 
that  the  defendant  was  married  as  thereinafter  mentioned,  ready 
and  willing  to  marry  him,  the  defendant,  &c. ;  that,  although  a 
reasonable  time  had  elapsed  since  the  making  of  the  defendant's 
promise,  and  before  the  commencement  of  the  suit,  yet  the 
defendant  had  wholly  neglected  his  promise,  and  had  not  married 
the  plaintiff,  but,  on  the  contrary  thereof,  the  defendant,  at  the  time 
of  making  his  promise,  and  from  thenceforward,  had  been  and  still 
was  married  to  a  certain  woman  whose  name  was  to  the  plaintiff 
unknown,  then  and  still  being  the  wife  of  the  defendant ;  and  that 
she,  the  plaintiff,  did  not  know  at  the  time  of  the  defendant's 

(1)  Followed,  Millward  v.  LiUlewood  (1850)  5  Ex.  775,  20  L.  J.  Ex.  2. 

57—2 


[999] 
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Wild        making  his  said  ^promise  to  her,  nor  for  a  long  time  afterwards,  that 
Harris.      he  the  defendant  was  married,  &c. 
[*iuou]  At  the  trial,  before  Maule,  J.,  at   the    sittings    in    Middlesex, 

after  the  last  Hilary  Term,  a  verdict  was  found  for  the  plaintiff, 

damages  101. 

Htiddlestone^  in  the  following  Term,  moved  for  a  rule  nUi  to 
arrest  the  judgment: 

The  declaration  discloses  no  consideration.  The  plaintiff  could 
not  perform  her  promise,  which  is  the  only  consideration  alleged 
for  the  defendant's  promise. 

(Wilde,  Ch.  J. :  Will  not  the  detriment  sustained  by  the  plaintiff 
*orm  a  good  consideration  ?) 

It  is  not  the  consideration  alleged.  A  consideration  is  insufficient, 
if  its  performance  be  utterly  impossible :  Chitty  on  Contracts  (i). 
In  Harvey  v.  Gibbons  (2),  the  plaintiff  declared  that  he  being  bailiff 
to  J.  8.,  the  defendant,  in  consideration  that  he  would  discharge 
him  of  201.  due  to  J.  S.,  promised  to  expend  40Z.  in  repairing  a  barge 
of  the  plaintiff's  :  and  the  Court,  upon  error  brought,  reversed  the 
judgment  for  the  plaintiff,  the  consideration  being  illegal,  for,  the 
plaintiff  could  not  discharge  a  debt  due  to  liis  master.  So,  in  Xerot 
V.  Wallace  (3),  it  was  held  that  a  promise  made  by  a  friend  of  the 
bankrupt,  when  he  was  on  his  last  examination,  that,  in  considera- 
tion that  the  assignees  and  Commissioners  would  forbear  to  examine 
him  touching  certain  sums  which  he  was  charged  with  having 
received  and  not  accounted  for,  he  would  pay  such  sums  as  the 
bankrupt  had  received  and  not  accounted  for,  was  void,  as  being 
against  the  policy  of  the  bankrupt  laws.  Lord  Kenton  there  says : 
"  I  do  not  say  that  this  is  nudum  pactum :  but  the  ground  on  which 
I  found  my  judgment  is  this,  that  every  person  who,  in  considera- 
[  ^1001  ]  tion  of  some  advantage,  either  to  himself  *or  to  another,  promises  a 
benefit,  must  have  the  power  of  conferring  that  benefit  up  to  the 
extent  to  which  that  benefit  professes  to  go ;  and  that  not  only  in 
fact  but  in  law."  And  Ashhubst,  J.,  said :  ''  In  order  to  found  a  con- 
sideration for  a  promise,  it  is  necessary  that  the  party  by  whom  the 
promise  is  made,  should  have  the  power  of  carrying  it  into  effect ; 
and,  secondly,  that  the  thing  to  be  done  should,  in  itself,  be  legal." 
Possibly  the  defendant  might  have  rendered  himself  liable  to  an 

(1)  4th  ed.  p.  57.  (3)  3  T.  K.  17. 

(2)  2  Lev.  KJl. 
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action  for  deceit,  in  falsely  representing  himself  to  be  a  single  man,         Wild 
when  in  truth  he  was  married.  Hakrib. 

(Wilde,  Ch.  J. :  How  can  we  say  that  the  performance  of  the 
defendant's  promise  was  absolutely  impossible?  His  wife  might 
have  died  before  the  lapse  of  a  reasonable  time  (i). 

The  Court  cannot  speculate  upon  such  a  possible  contingency.  In 
Caines  v.  Smith  (2),  the  declaration,  in  assumpsit  for  breach  of 
promise  of  marriage,  stated,  that  the  defendant  promised  the 
plaintiff  to  marry  her  ;  that  the  plaintiff  remained  and  still  was  sole 
and  unmarried,  and,  during  all  the  time  aforesaid,  was  ready  and 
willing  to  marry  the  defendant,  of  whicli  he  had  notice ;  yet  that  the 
defendant  disregarded  his  promise,  and  wrongfully  married  another 
woman.  Upon  a  demurrer  to  the  plea,  it  was  objected  to  the 
declaration,  that  ''the  averment  that  the  defendant  had  married 
another  woman,  without  an  allegation  of  the  lapse  of  a  reasonable 
time  for  the  performance  of  his  agreement  with  the  plaintiff,  does 
not  show  a  breach  of  the  express  promise  stated  in  the  declaration. 
The  defendant's  wife  may  die  before  the  lapse  of  a  reasonable  time, 
and  he  may  still  be  able  to  perform  his  contract  with  the  plaintiff." 
But  Aldbrson,  B.,  said:  '*  Why  should  we  presume  that  the  wife 
will  die  before  the  lapse  of  a  reasonable  time,  or  in  the  life-time  of 
her  husband  ?  We  ought  rather  to  presume  the  *continuance  of  the  [  *ioo2  ] 
present  state  of  things ;  and,  while  that  continues,  it  is  clear  that 
the  defendant  is  disabled  from  performing  his  contract."  Here,  the 
promise,  being  to  do  an  illegal  thing,  is  absolutely  void.  The 
defendant's  disability  to  perform  his  promise  did  not  arise  by 
matter  subsequent.  In  Comyns's  Digest  (3),  it  is  said,  that,  ''  if  a 
condition  be  to  do  a  thing  which  by  no  means  can  be  done,  it  shall 
be  said  to  be  an  impossible  condition ;  as,  to  go  from  London  to 
Rome  in  three  hours."  "But,"  continues  Comyns,  **  if  the  con- 
dition be  improbable,  and  out  of  his  power  to  do,  yet  it  shall  not  be 
said  to  be  impossible :  as,  if  the  condition  be,  that  a  married  man 
shall  marry  such  a  woman  ;  for,  it  is  possible  that  his  present  wife 
may  die  before  him  and  the  other  woman  "  (4).    For  this  latter 

(1)  Vide  post,  903  (2).  (4)  If  land  be  given  to  the  husband 

(2)  15  M.  &  W.  189.  of  A.  and  to  the  wife  of  B.,  and  the 

(3)  Title  Condition  (D.  2) ;  citing  heire  of  their  bodiefl,  they  have  pre- 
1  Roll.  Abr.  240,  1.  10  (a  misprint  for  sently  an  estate-tail,  by  reason  of  the 
1  Roll.  Abr.  420, 1.  10,  which  refers  to  possibility :  Co.  Litt.  20  b,  25  b.  And 
Co.  Litt.  206  b),  translated  5  Vin.  Abr.  see  34  Ass.  pi.  1,  T.  7  Hen.  IV.  fo.  16, 
U,  pL  3.  pi.  9 ;  Chudltigh*$  case,  1  Co.  Rep.  120. 
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Harris. 
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position,  Lord  Chief  Baron  Comyns  cites  1  Roll.  Abr.  419, 1.  45  (i). 
BoUe  cites  40  Ass.  13  (2),  which  *i8  no  authority  at  all  (3). 

(Crbsswbll,  J.  referred  ^to  Brooke's  Abridgment  (4), — Assise, 
feme  fuit  ssi,  et  infeffe  hde  q  auoit  fern  s  cddic  ()  il  lay  marriera,  le 
feflfee  infeflfe  A.,  que  enfeff  B.,  q  infeflfe  C,  q  infeflfe  D.,  le  prim  feffee 
deuie,  le  fern  ent  s  D.  xvi.  as  ap5  et  lent  b5e,  car  ceo  est  admit  bo 
condic,  car  comt  q  le  feffee  ne  puit  marry  al  temps  del  feffemt,  one 
poet  estf  q  sa  fern  deuiera,  et  ddq5  il  puit  au  marry  le  fefferes,  et 
ideo  bon  condic,  et  lent  congeable." 

CoLTMAN,  J. :  Is  there  any  authority  for  the  position,  that,  where 
the  impossibility  to  perform  the  promise  at  the  time,  is  known  only 
to  the  defendant,  he  is  discharged  ?) 

No  authority  to  that  precise  effect  has  been  found. 

(Gresswell,  J. :  There  is  nothing  impossible  or  illegal  in  the 
promise.  Is  the  defendant  absolved  from  his  engagement,  because 
it  turns  out  by  matter  subsequent,  the  continued  life  of  the  wife, 
that  he  cannot  perform  it  ?) 


(1)  Title  CJondition  (C),  translated, 
5  Vin.  Abr.  1 10,  pi.  1. 

(2)  "  Un  assise  fuit  port  en^s  u 
feme :  qui  pF  nul  tort,  et  le  verdict 
▼ient  et  dit,  com  ent  la  feme  fuit  (seisie) 
de  m  la  terr  en  sa  demen  come  de  fee, 
et  de  in  la  terre  enfeoffa  u  J.  sur 
coditiou  q*l  luy  duist  predr  a  feme,  le 
ql  J.  av  une  feme  a  ceo  temps ;  le  q'l 
J.  enfeoffa  oust*  u  aut,  et  il  otistr ;  et 
issint  plusours  feoffemts  tanq^  le  pF 
ore  fuit  enfeoffe :  et  trove  fuit  q  celuy 
qui  primes  fuit  enfeoffe  p  la  conditidt 
fuit  mort,  et  q  les  feoff,  fuer  continus 
issint  per  xvi  ans,  et  q  la  feme  entra 
sur  cey  q  est  ore  pi'.  Et  sur  ceo  ils 
fuer  adjorfi  a  W.,  ou,  p  arise  de  touts 
les  justic,  fuit  ag  q  le  pi*  ue  prist  rie 
p  sou  bre,  eo  q  la  tre  fuit  touts  temps 
charg  ove  la  conditio,  issint  Tent 
congeable  pur  la  conditio  enfreint,  e  q 
mainz  la  tre  fuit."    The  reporter  adds, 

• '  Quctre   de    isto  judicio :   car,   come 
semble,    lacddic    fuit    void,    eo  q  le 
feoffee  ay*  feme  a  ceo  temps,  ut  supra. 
/</eo  qucsre** 
(3)  The  case  as  stated  au  ro,  note  (2), 


to  have  been  decided  by  the  adyice, 
f .f.  the  opinions  of  aU  the  justices,  is 
a  direct  authority  for  the  position  that 
an  estate  made  by  a  woman  to  a 
married  man,  on  condition  that  he 
shall  marry  her,  is  determinable  by 
re-entry  on  the  breach  of  such  con- 
dition. And,  in  abridging  this  case, 
Lord  Brooke  adds  that  the  reason 
why  this  was  treated  as  a  good  con- 
dition, was,  that,  although  the  feoffee 
could  not  marry  the  feoff oress  at  the 
time  of  the  feoffment,  yet  it  might  be 
that  the  wife  would  die,  and  then  he 
could  marry  her.  It  is  true,  that,  in 
the  Book  of  Assises,  the  reporter  says, 
qncere  de  i$io  judicio,  because  it  seems 
that  the  condition  was  void,  the  feoffee 
having  a  wife  at  the  time,  and  that 
Lord  Holle  consequently  adds  *'but 
quo-re"  to  his  abridgment  of  the  case. 
Jjord  Brooke,  however,  pays  no  regard 
to  the  doubt  expressed  by  the  old 
reporter. 

(4)  Title  Conditions,  pi.  U9.  This 
professes  to  be  an  abridgment  of  the 
case  in  40  Ass.  13. 
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In  Clomyns'B  Digest  (i),  it  is  said,  that,  ''  if  a  condition  of  an  wild 

obligation  be,  to  do  a  thing  *  which  is  malum  in  se,  the  condition  and  habkis. 

also  the  obligation  is  void :  as  to  maintain  and  use  such  a  one  as  [  *1004  ] 

his  wife,  who  is  the  wife  of  another."     That  comes  very  near  to  the 

present  case. 

Cur,  adiK  vnlU 

WiLDB,  Ch.  J. : 

This  was  a  motion  in  arrest  of  judgment.  The  action  was 
for  a  breach  of  promise  of  marriage;  and  the  declaration  stated, 
that,  in  consideration  that  the  plaintiff,  being  sole  and  anmarried, 
at  the  request  of  the  defendant,  promised  to  marry  him  within 
a  reasonable  time,  the  defendant  promised  the  plaintiff  to 
marry  her  within  a  reasonable  time :  it  then  went  on  to  aver,  that 
the  plaintiff  remained  sole  and  unmarried,  and  had  always  been  • 
ready  and  willing  to  marry  the  plaintiff,  [sic]  but  that  the  defendant 
disregarded  his  promise,  and  at  the  time  of  making  his  promise, 
and  from  thenceforward,  was  and  continued  married,  and  that  the 
plaintiff  was  ignorant  of  the  defendant's  marriage  at  the  time  of  the 
making  of  his  promise.  On  behalf  of  the  defendant,  it  has  been 
contended,  that,  inasmuch  as  the  declaration  discloses  that  the 
defendant  was  a  married  man  at  the  time  of  the  making  of  the 
alleged  promise,  so  that  the  plaintiff  was  not  bound  by  her  promise 
to  marry  the  defendant,  there  was  a  total  absence  of  consideration. 
But  the  declaration  alleges  a  promise  by  the  plaintiff  to  marry  the 
defendant  within  a  reasonable  time, — which  involves  within  it  a 
promise  to  remain  single  for  a  reasonable  time ;  and  this  the  plain- 
tiff avers  that  she  did  do :  and  that  is  consideration  enough.  And 
the  defendant's  promise  to  marry  the  plaintiff  within  a  reasonable 
time,  was  not  absolutely  impossible  of  performance ;  for,  his  wife 
might  have  died  within  a  reasonable  time,  and  so  he  would  have 
been  in  a  condition  to  perform  his  promise  to  the  plaintiff  (2).  The 

(1)  Title  Condition   (D.   7) ;   citing  vd    manutenere    juxta  farmam    can- 

Sir  F.  Moore,  477  {Prat  y,  Phanner)^  ditionitt  non  potuit.** 
for  that  position,  and  Co.  Litt.  266  b,  (2)  Qucere,  whether  some  ambiguity 

for  the  position,   that  an  obligation  is  not  involved  in  the  words  *' within 

with  condition  to  kill  another,  is  void.  a    reasonable   time."    The    plaintiff, 

In  the  case  in  Moore,  the  condition  when  promising  to  marry  the  defen- 

was,  '*  to  accept  of,  use,  and  maintain  dant  within  a  reasonable  time,  must 

the  said  Alice  as  his  lawful  wife."  be  taken  to  have  so  promised  with 

The  defendant  pleaded,   that,  before  reference  to  her  own  free  position,  and 

Alice  was  married  to  him,  she  was  also  with  reference  to  the  supposed 

married  to  one  Hawle,  who  is  still  free  position  of  the  defendant.    A.  B., 

alive,  per  quod  ipse  depnxdidd  AJicid  the  actual  wife,  being  wholly  unknown 

ut  de  uxore  sitd  JegiUmd,  acreptarey  uti^  to    the    plaintiff,   her    promise    was 
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authority  referred  to  by  my  brother  Cbbsswell  ^m  the  coarse  of  the 
argument,  from  Brooke^s  Abridgment,  seems  to  recognise  the 
principle  which  must  govern  this  case.  There,  a  woman  infeofifed 
a  man,  upon  condition  that  he  (being  then  a  married  man)  should 
marry  her  within  a  reasonable  time.  The  feoffee  infeoffed  another 
person,  and  he  another,  and  so  on.  The  man  died,  being  still 
married  (i) ;  whereupon  the  original  feoffor  entered  as  for  condition 
broken :  and  it  was  held  that  it  was  a  lawful  condition ;  for,  that 
the  feoffee's  wife  might  have  died  within  a  reasonable  time.  It 
would  be  strange,  indeed,  to  allow  the  defendant  to  rely  upon  his 
own  wrong,  to  set  up  his  fraudulent  concealment  of  his  marriage, 
in  order  to  ^discharge  himself  from  his  promise ;  the  plaintiff  having 
performed  her  part  of  the  consideration,  by  remaining  unmarried, 
and  ready  to  marry  the  defendant,  until  she  discovered  that  he  was 
already  a  married  man.  We  therefore  think  there  is  no  ground 
for  the  application. 

Rule  refused. 


tantamount  to  a  promise  to  marry  the 
defendant  within  a  reasonable  time, 
whether  A.  B.  was  alive,  or  not  The 
promise  of  the  defendant  to  marry  the 
plaintiff  within  a  reasonable  time, 
must  either  be  understood  in  the  same 
sense  as  the  promise  of  the  plaintiff, 
in  which  case  the  defendant's  promise 
would  be,  to  marry  the  plaintiff  within 
the  same  reasonable  time,  whether 
A.  B.,  his  wife,  should  survive  such 
I'easonable  time,  or  not ;  or  his  promise 
must  be  understood  as  a  promise  to 
marry  within  a  reasonable  time  after 
the  death  of  A.  B.  The  Court  appear 
to  adopt  the  latter  consti-uction,  under 
which  this  difficulty  arises,  the  two 
promises  are  not  co-extensive:  as  if 
the  declaration  had  alleged  a  promise 
to  marry  the  plaintiff  on  a  certain  day, 
if  J.  S.  were  then  dead,  in  considera- 
tion that  the  plaintiff,  at  the  defen- 
dant's request,  promised  the  defendant 


to  marry  him  on  that  day,  whether 
J.  S.  were  alive  or  not. 

(1)  No  question  seems  to  have  been 
raised  in  any  of  the  cases,  whether 
such  a  promise  would  be  void,  as  being 
contrary  to  public  policy  :  vide  Gii- 
hert  V.  SykeK,\  Such  an  objection 
would  hardly  have  lain  in  the  mouth 
of  the  defendant  in  the  principal  case : 
Rex  V.  WroxUm^X  But,  in  the  caae 
reported  in  40  Ass.  pi.  13,  the 
feofforess  cauMt  matrirmtnit  prcth>cuti 
must  be  taken  to  have  known  the 
existing  disability.  It  was  the  case  of 
a  woman  giving  land  to  a  married 
man  upon  condition  that  he  wiU  make 
her  his  next  wife.  Quart  whether, 
according  to  the  doctrine  laid  down  in 
(iilbert  v.  Sykes^  it  would  not  be  now 
held  that  the  condition  was  void,  and 
the  estate  absolute  in  the  feoffee? 
And  see  Co.  Litt.  204. 


t  14  E.  B.  327  (16  East,  150). 


t  38  R  B.  341 
1  Nev.  &  M.  712). 
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—Inquisition.     Ostler  v.  Cooke ,        .     323 

2.  Lands  required  by  Bailway  Company — Jury— Severance — 

Award  of  additional  compensation  for  construction  of  bridge  between 
severed  lands— Excess  of  jurisdiction — Certiorari.  R,  v.  South  Wahs 
Rail.  Co 569 

3.  Award  —  Arbitrators  and  umpire  —  Statutory  time  for 

making  award — Separate  period  of  three  months  allowed  to  umpire — 
Lands  Clauses  Consolidation  Act,  1845  (8  Vict.  c.  18),  s.  23.  Skemiti 
V.  North  Staffordshire  Rail,  Co 150 

4.  Deposit  in  Court  under  8  Vict.   c.  18,  s.  85— Vendor's 

costs— Lien — Bond— Performance  of  condition— Payment  out  of  Court  to 
purchasers.     Ex  parte  Stevens 287 

5.  Compulsory  purchase  of  lands — Second  notice  to  take  addi- 
tional lands,  validity  of.     Stamps  v.  Birmingham  and  Stour  Valley  Rail,  Co, 

240 
LIBEL.    iSee  DefiEimation,  1,  2. 

LIEN— 1.  Bacehorse — Trainer— Lien  for  training  fees— Usage— Con- 
tract—Continuing  right  of  possession.     Forth  Y,  Simpson  .  .    493 

2.  Of  innkeeper.    ;See  Innkeeper. 

LIMITATIONS  (STATUTE  OF)— 1.  Fee-farm  rent— Becovery  of 
arrears— Lunatic— Beal  Property  Limitation  Act,  1833  (3  &  4  Will.  IV. 
c.  27),  s.  42.     Humfrey  v.  Oery 7()2 
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I^IMITATIOKS  (STATUTE   OF)— 2.  Mortgage— Mortgagee    tenant 

for  life — Statute  does  not  begin  to  run  against  mortgage  title  until 

^ffltojiryk   death  of  tenant  for  life.     Wynyie  y,  Styan 96 

tmlaw  ^*  E<iuitable  waste,   action  for — Claim  for    compensation.    See 

^  *       Waste,  1. 

1  ikS^        liTTNACnr — 1 .  Committee,  appointment  of— Mother  of  infant  tenant  in 

•  wittoetF    tail  preferred  as  committee  of  estate  to  banker  of  lunatic,  who  was 

proposed  by  lunatic's  daughter  and  approved  by  Master  in  Lunacy.    In 

ittu-lK    ^^  ^*^^ ^"^^ 

2.  Committee,  allowance  to— Cost  of  rebuilding  farmhouse  on 

*S«HiFiir    ^^^"^*^i°'>  estate— Sum  allowed  by  order  of  Court  largely  exceeded — 

"^        Committee  not  allowed  excess  in  his  accounts.    In  re  Langham        .      93 

tr-Conm        3.  Lunatic's   property  —  Mortgage  —  Beconveyance  —  Costs    of 

AyA/*r     proceedings— 1  Will.  IV.  c.  60,  s.  3.     In  re  Townsend  .        .        .         .110 

MANDAMUS — 1.  Return  —  Bemoval  of   pauper  —  Jurisdiction  of 
-Opeate    justices.     R.  v.  Blanshard 381 

2.  Refusal  of  justices  to  issue  distress  warrant.    See  Highway,  2. 

MABBIAGE — ^Breach  of  promise  to  marry.     See  Contract,  1 . 

MONEY  HAD  AND  BECEIVED- 1.  Legacy  duty  — Payment  by 
executor — Executor's  right  to  recover  as  against  legatee.     Bate  y.  Payne 

550 

2.  Distress,  money  paid  under — Payment  of  rent  to  mortgagor 

after  notice  from  mortgagee — Subsequent  payment  to  mortgagee  to 
avoid  distress  —  Bight  to  recover  against  mortgagor — Indemnity — 
Authority  of  agent — Evidence.     HigtjB  v.  Scott 591 

3.  Promissory  note — Joint  payees — Personal  representatives  of 

payees — Payment  of  altered  note  —  Privity  of  contract.  Vaughan  y. 
Matthews 347 

And  see  Executor  and  Administrator,  7,  8. 

MOBTGAGE— 1.  Equitable — Deposit  of  lease— Equitable  mortgagee 
in  possession — Liability  on  covenants — Obligation  to  take  legal  assign- 
ment of  lease.     Moore  y.  Qreg .     254 

2.  Foreclosure  suit — Mortgage  deed  forty-five  years  old — Form 

of  issue  to  ascertain  whether  deed  had  ever  subsisted  as  a  security 
and  if  so  whether  it  had  been  satisfied.     Wynne  v.  Styan   ...      96 

3.  Assignment   of  satisfied  term — Priority— Ejectment— 8  &  0 

Vict.  c.  112,  s.  2.     Doe  d.  Clay  y.  Jones 510 

4.  Beconveyance — Lunatic  mortgagee —Costs— 1  Will.  IV.  c.  60, 

s.  3.     In  re  l^ownsend 110 

5.  Bedemption — Sale  of  mortgaged  premises — Fraud— Injunction 

— Account — Evidence  of  fraud — Costs.     Dunstan  y.  Patterson      .         .     106 

6.  Mortgagee  tenant  for  life— When  Statute  of  Limitations 

begins  to  run.     See  Limitations  (Statute  of),  2. 

7.  Tacking— Priority— Notice— Sale— Unpaid  purchase-money— 

Fraud  of  mortgagor.     Lacey  y.  IngU 123 

8.  Transfer — Suit  against  original  mortgagor — Injunction.     See 

Ii^ unction,  8. 

NEGLIGENCE— 1.  Action  on  the  case— Adjoining  collieries— Duty  of 
owners— Injury  from*  flowing  of  water— Consequential  damage.  Smith 
y.  Kenrick 745 

2.  Carrier — Bailway  Company.    See  Carrier. 


912  INDEX.  [iLB. 

PABTISS.    See  Practice,  3--7. 

PABTKBB8HIP—- Account  of  profits— Ship— Registration — Fraud  on 
foreign  law  and  on  English  navigation  laws — Realised  profits — Posses- 
sion  of  ship.     Sharp  y.  Taylor 2d8 

PETITION  OF  BIGHT— I.  Statute— Moneys  in  hands  of  Crown- 
Convention  for  liquidating  claims  of  British  subjects  and  others  against 
French  Oovernment — Statute  disposing  of  whole  fund — dueen's  Bench 
— Jurisdiction— Judgment.     Baron  de  JUide  v.  Reg 407 

2.  Practice  on— First  step  in  proceedings— Commission  to  ascer- 
tain facts.     In  re  Baron  de  Bode 28 

PLEADING.  See  Company,  2  ;  Covenant,  3,  5  ;  De&mation,  1,  2 : 
Fishery ;  Landlord  and  Tenant,  2,  3. 

POOB  LAW — 1.  Bating — Auditor — Interest  in  accounts — ^Auditor  a 
partner  in  firm  acting  as  solicitors  for  parish — Allowance  of  costs  of 
unnecessary  litigation  —  Certiorari  to  quash  accounts  —  Costs  of 
proceedings.     R,  v.  O.  W.  Rail.  Co 386 

2.  District  and  parish— Chapelry — Bight  to  levy  separate 

rates  —  Appointment    of    overseer  —  Bight    of    district    to    separate 
overseers— 48  Eliz.  c.  2—13  A  14  Car.  II.  c.  12,  s.  21.     R,  v.  Clayton    400 

3.  Bemoval    of  pauper— Mandamus— Betum  —  Jurisdiction   of 

Justices.     R.  y.  Blamhard 381 

PBACTICE — 1.  Appeal — Issue  directed  by  Court — Party  going  to 
trial  not  precluded  firom  appealing  against  order  directing  issue. 
Btitlin  V.  Masters 91 

2.  Order  of  Court — Notice— No  formal  service  of  order — Order 

must  not  be  disregarded,  though  irregular.     Chuck  y.  Cremer    .        .       45 

3.  Parties — ^Absence    of    personal    representative  —  Pleading  — 

Demurrer.     Pt^iny  v.  Watts 59 

4.  Administration    suit,  parties    to.       See    Executor     and 

Administrator,  2. 

5.   Bankruptcy — Bight  of   creditors  to  maintain    suit    in 

respect  of  bankrupt's  property.     See  Bankruptcy,  2. 

6.  Mortgage— Bill  by  mortgagee  against  remainderman — 

Personal    representative  of   deceased    tenant    for  life  of  mortgaged 
estate  not  a  party.     WyuTie  y,  Styan 96 

7.  Trust — Suit  to  compel  restoration  of  trust  fund  mis- 
applied—All beneficiaries  may  be  made  defendants.     Lenaghan  v.  Smtth 

94 

8.  Pleading — Amendment  of  pleadings  at  Nisi  Prius— Striking 

out  name  from  record.     Gregory  y.  Duff 476 

9.  Trial — Petition — Petitioner  in  contempt— Contempt  incurred 

after  postponement  of  hearing  for  respondent's  convenience— Bight  of 
petitioner  to  be  heard.     Brutowe  v.  Needham 66 

10.  Petition  of  right.    See  Petition  of  Bight,  2. 

PBINCIPAL  AND  AGENT— 1.  Agent— Warranty  of  authority — 
Liability  on  contract  made  on  behalf  of  principal.  Jenkins  ▼. 
Hutchinson 500 

2.  Liability  of  principal  for  act  of  agent— Principal  not 

liable  in  trespass  for  act  of  agent  unless  he  authorised  it  beforehand  or 
subsequently  assented  to  it.    Freeman  v.  Rasher 514 
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FBIKCIPAL  AND  AGENT — 3.  Broker— Sale  of  cargoes— Advances — 

Power  of  sale — Sale  under  power — Sale  of  same  lots  under  order  of 

J^^\[        Court— Bight  to  brokerage.    Arnold  v.  Gamer 78 

4.  Factor— Notice  of  agency — Payment — Private  debt  due  from 

fiactor — Set-off.    Fish  v.  Kempton 798 

djc:- 

cttesf  5.  Stockbroker — Purchase  of  shares — ^Bules  of  Stock  Exchange 

Qjueii        — Payment  of  calls — Repayment  of  seller  by  broker — Action  against 
buyer  for  money  paid.    Bayley  v.  WiVeim 849 

Ilia..  PROMISSOBY  NOTE.    8te  BUI  of  Exchange. 

RAILWAY  COMPANY— 1.  Contract— Ultra  vires— Specific  perform- 

34C::  ance — Estoppel — ^Ixgunction — Pleading.     O,  W,  Rail.  Co,  v.  Birmingham 

and  Oxford  Junction  Rail,  Co 209 

^_^  2.  Negligence,  liability  for.    See  Carrier. 


-C3C 
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And  see  Contract,  5  ;  Lands  Clauses  Acts. 


RATING— 1.  County   rate— Cost    of    special     constables — Order    of 

^^        justices    on    county    treasurer  —  Authority   of   justices  —  Municipal 

''  J^         corporation — New  borough — Contribution  to  county  rates — Mandamus. 

'  *^  E.  V.  Hulion 465 


2.  Highway  rate.    See  Highway,  1,  2. 

RECEIVER — Costs — Action  brought  against  receiver  by  party  to 
cause— Defence  without  leave  of  Court— Costs  of  defence— Right  to 
^'"'^         recover  from  party  extra  costs  of  action.     Brietowe  v.  Needham .        .      66 

RESTRAINT  OF  TRADE  —  Agreement  —  Consideration.     See  Con- 
j^v  tract,  3. 

RIVER — Statutory  powers  of  conservators— Application  of  funds — 

ii^  Costs  of  opposing  bill  for  project  lower  down  river,  likely  to  be  injurious 

to  banks  under  Commissioners.    Bright  y.  North         ....      74 

SET-OFF.     See  Principal  and  Agent,  4. 

-:  SETTLEMENT— Form  of  settlement— Minor— Fraud.    See  Husband 

and  Wife,  2. 

>               SHIP  AND  SHIPPING — 1.  Partnership— Joint  speculation— Account 
^           of  profits — Possession  of  ship— Registration— Fraud  on  foreign  naviga- 
tion laws.     Sharp  v.  Taylor 298 

^'  2.  Sale  of  cargo  by  master — Conversion— Liability  of  shipowner 

and  master— Evidence — Charter-party— Measure  of  damages.  Ewhank 
V.  Nutting 830 

^  SLANDER.     See  Defamation,  3. 

K  SOLICITOR — 1.  Bill  of  costs— Form  of  bill— Name  of  cause— Court  in 

which  business  done— Compliance  with  statute— 6  A  7  Vict.  c.  78,  s.  87. 

ir  Sargent  y.  Oannon 817 

2.  Retainer— Several  defendants— Consolidation  of  actions 

— Several  retainers,  withdrawal  of— Inference  of  joint  retainer — ^Re- 
covery of  costs  from  one,  though  not  defendant  in  individual  action — 
Delivery  of  bill— Form— Title  of  cause  and  of  Court.    Anderson  v.  Boynton 

373 

3.  Taxation  of  costs — Common  order  for  taxation — ^Duty  of  Taxing 

Master  to  ascertain  whether  bill  has  been  paid  and  to  inquire  as  to  all 
money  received  by  solicitor  as  such.     Cooper  y»  Ewart        .        .        .116 

U.B. — VOL,  LXXVIII.  68 
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80LIOITO& — 4.  Taxation  of  costs^Oompany— Member  of  provisional 

committee— Bight  to  order  a  petition  for  delivery  and  taxation  of  bills 
of  costs  of  solicitor  employed  by  committee.    Ex  parte  Bas$,  In  re  Stephen 

1^ 

5.  Compromise  of  claim  for  costs— Pressure  on  client- 
Jurisdiction  of  Court  to  tax  bill  on  petition  not  ousted — Petition  and 
cross-petition — ^Bights  of  respective  parties  to  be  beard  by  separate 
counsel.    Ex  parte  Bass 189 

6.  Privilege — ^Production  of  documents.    See  Discovery,  2. 

SPECIFIC  PEBFOBUAKCE— 1.  Incapacity  of  defendant  to  specifi- 
cally perform  contract  is  a  defence  to  specific  performance.  Colun5nne  v. 
Chichester 7 

2.  Bailway'Company— Contract  ultra  vires— Estoppel — Pleading 

O,  W,  Rail.  Co,  v.  Birmingham  and  Oxford  Junction  Rail.  Co.  .         .         .     209 

STATUTE— 1.  Construction — Drainage  Act — Commissioners — JTuris- 
diction.    See  Lands  Clauses  Acts,  1. 

2.  The  42nd  section  of  the  8  &  4  Will.  IV.  e.  27,  is  not 

repealed  by  the  8  &  4  Will.  IV.  c.  43,  s.  8.    Hamfrey  v.  Gery    .         .     762 

STATnTES-43  EUs.  c.  2  (Poor  EeUef  Act,  1601).    See  Poor  Law,  2. 

18  &  14  Car.  H.  c.  12  (Poor  BeUef  Act,  1662),  s.  21.    See  Poor 

Law,  2. 

4  Geo.  rV.  c.  76  (Marriage  Act,  1828),  s.  23.    See  Husband 

and  Wife,  2. 

8  &  4  Will.  IV.  c.  27  (Beal  Property  Limitation  Act,  1883),  s.  84. 

See  EJjectment,  1. 

s.  42.    See  Limitations  (Statute  of),  1. 

8  &  4  Will.  rV.  c.  42  (Civil  Procedure  Act,  1833),  s.  8.  See 

Statute,  2. 

5  &  6  Will.  rV.  c.  50  (Highway  Act,  1835),  ss.  27,  113.     See 

Highway,  1. 

s.  88.    See  Highway,  2. 

6  &  7  Vict.  c.  78  (SoUcitors  Act,  1848),  s.  87.    See  Solicitor,  1. 

8  &  0  Vict.  c.  16  (Companies  Clauses  Act,  1845),  ss.  16,  22.    See 

Company,  4. 

8  &  0  Vict.  c.  18  (Lands  Clauses  Consolidation  Act,  1845),  s,  23. 

Ste  Lands  Clauses  Acts,  3. 

s.  85.    See  Lands  Clauses  Acts,  4. 

11  &  12  Vict.  c.  44  (Justices  Protection  Act,  1848),  s.  1.    See 

Justices,  2. 

STOCKBBOKEB  —  Purchase  of  shares  —  Call  —  Bules   of  Stock 

Exchange.    See  Principal  and  Agent,  5. 

TRESPASS — Trespass  qu.  cl.  £r.  lies  by  one  of  several  tenants  in 
common  against  his  co-tenant  where  there  has  been  actual  expulsion. 
Murray  Y.HaU 708 

TBOVEB  AND  CONVEBSION—l.  Bill  of  exchange— Dishonoured 
bill — Payment  by  indorser — Promise  by  holder  to  return  bill — Bill  not 
obtained  by  plaintiff  on  application  by  appointment  —  Evidence  of 
conversion.     Towney.  Lewis 787 
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Jtek'ir  TBOVEB  AND  COKVEBSION— 2.  Tenant  in  common— Sale  of 
rdos::  chattel — One  tenant  in  common  of  chattel  not  liable  to  co-tenant  for 
y-^i^  -         sale  of  chattel.     Mayhew  y,  Herrick 611 

3.  Ship — Sale  of  goods  by  master — Liability  of  shipowner  and 

Proo : .  master  for  conversion — Charter-party — Evidence — Measure  of  damages. 
iBS{«^fc  Ewhanh  v.  Nutting 830 

''^^'^.'             TBXJST  AND  TBTTSTEE—l.  Breach  of  trust- Several  defendants- 
Costs  decreed  against  all,  without  regard  to  degrees  of  culpability. 
jjjpjjg.  Laivrence  v.  Bowie 64 

2.  Suit  for  relief  by  one  oi  several  cestuis  que  trust— Duty 

im^^  of  plaintiff  to  look  after  interests  of  other  cestuis  que  trust.  WUliama  v. 
i»  Powell 99 

3.  Misapplication  of  trust  funds — Admission  in  answer — 

}]:pel^»  Accoiint— Payment  into  Court.    Nokes  y.  Seppings       ....        5 

4.  Parties  to  suit  for  restoration  of  fund  misapplied.     See 

Practice,  7. 

6.  Liability  of  trustee— Negligence — ^Fraud— Tenant  allowed  to 

occupy  farm  at  rent  lower  than  letting  value  of  premises.    Ferraby  v. 
Hcbson 86 

6.  Investments  —  Discretionary  power — English  and  Scottish 

'^•^  estates — Appointment  of  new  trustees.    Fordyce  y.  Bridges        .        .161 

^  ^'  7.  Investment  of  trust  fund  —  Indemnity   of  trustees — ^Deed — 

Pleading.     Lord  Newborough  v.  Schroder 664 


fj^H 
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VENDOB  AND  PT7BCHASEB — 1.  Misdescription  —  Leaseholds  — 
Mistake  as  to  length  of  term— Lease  in  fact  much  longer  than  term 
stipulated  for — Bill  to  make  purchaser  trustee  for  additional  years 
dismissed.     Okill  y.  Whittaker 104 

2.  Auction — Sale  advertised  as  ''  without  reserve  " — Employ- 
ment of  puffer — Private  arrangement  with  another  that  he  should  bid  a 
certain  sum — Breach  of  contract — Loss  of  right  to  specific  performance 
against  buyer  at  higher  price.    Bobinson  y.  Wall  .        .119 

3.  Title— Specific  performance— Adverse  claim— Validity  of  will. 

Orovev.  Bastard 223 

4.  Bestrictive  covenant — Notice — Injunction— Covenant  enforced 

in  equity,  independently  of  question  whether  it  runs  with  the  land. 
Ttdk  v.  Moxhay 289 

WASTE — 1.  Equitable  waste — ^Action  by  remainderman — Statute  of 
Limitations  —  Compensation  —  Exercise  of  discretion  —  Distinction 
between  acquiescence  and  release  of  right.  Duke  of  Leeds  v.  Earl  of 
Amlierst 47 

2.  Executor — Bectory — ^Pulling  down  buildings — ^Fixtures,  re- 
moval of^Opening  gravel  pits— Bemoving  gravel  without  sloping  down 
pits.    Huntley  Y.  Bussell 451 

WILL — 1.  Construction  —  Construction  of  words  << heirs''  and 
'*  family  "  as  applicable  to  real  and  personal  estate  respectively.  White 
T.  Briggs 203 

2.  Distinction  between  direction  cutting  down  or  qualifying 

prior  absolute  gift  and  one  regulating  mode  in  which  gift  shall  be  dealt 
with  or  enjoyed.     Gompertz  y.  Gompertz 43 

3.  Gift  in  defieiult  of  appointment — Class — <<0r"  construed 

*'and" — Class  taking  equally  in  default  of  appointment.     Penny  y. 
Turner 158 
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WILL — i.  Construction— Gift  by  implication— Power— Direction  that 
property  ahould  be  ''  at  the  disposal  of  my  wife  for  herself  and  children." 
CrockHt  V.  OrocJceti 183 

5. LMtance  of  a  constructive  disposition  of  residue. 

Hodgkinfon  v.  Barrow 200 

6.  Married  woman — Oift  to  executors  and  administrators 

in  default  of  appointment — ^Reversionary  interest  devolving  on  personal 
representative  as  part  of  estate.    AU,-Om.  y.  Malkfn  ....    25 

7.  —  English  and   Scottish  estates  —  Appointment   of  new 

trustees — ^Investment— Discretionary  power — ^Form  of  suit — Parties. 
Fordyce  y.  Bridges 161 

8.  Heirlooms — Gift  of  chattels— Direction  to  executors  to 

make  inventory — ^Inalienable  estate  tail.    Bowland  y.  Morgan  •        .    282 

9.  Bule  of  construction  of  limitations  to  parent  for  life  with 

remainder  to  his  children  and  provision  as  to  survivorship — Oonstruc- 
tion  which  will  include  as  many  objects  of  gift  as  possible  moat 
favoured.    Bouverie  y.  Bouvene 11 1 

10.  Devise — Tenants  in  common — ^Remainder — Period  of  dia- 

tribution— -Division  per  stirpes  or  per  capita.     Doe  d.  Patrick  y.  Boyle    31 3 

11. Estate  of  trustees— '' Estate,"  whether  passing  realty — 

Reversion  in  fee  simple.    Sanderson  y.  Dohson 596 

12.  Precatory  trust — ^Words  of  recommendation — ^Direction 

that  particular  person  be  employed  as  agent  of  testator's  estates  '*for 
all  purposes  for  which  my  trustees  may  have  occasion."  Finden  v. 
Stephens 56 

13. Words  of  recommendation  or  desire  will  not  raiaa 

trust  if  such  a  construction  would  conflict  with  more  definite  provisions 
in  same  instrument.    Knott  y.  CoUee 67 

14.  Legacy — Lapse— Residue — Qift  to   testator's   wife   for 

life — ^Absolute  power  of  appointment — Gift  in  default  of  appointment  to 
next  of  kin — Death  of  wife  in  testator's  lifetime — ^Right  of  wife's  next 
of  kin  to  principal.    Edwards  y.  Saloway 226 

15, Substitution — Revocation  by  incomplete  testa- 
mentary paper.    Kidd  y.  North 32 

16. Residue — ^Vesting— "  Heir-at-law  "—Daughter— Next  of 

kin.     Ware  y.  Bowland 228 

WORDS—''  Average  expenses."    See  Insurance  (Marine),  1.  ^ 

''Estate."    S«e Will,  11. 

"  Family."    See  WiU,  1. 

"  Heir-at-law."    See  Will,  16. 

"  Heirs."    See  WUl,  1. 

"Or"  construed  "  and."    Set  Will,  3. 
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